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INTRODUCTORY. 


The  preceding  volume  dealt  mainly  with  the  general  nature  of 
that  function  of  the  judicial  office  denominated  Administration, 
that  portion  of  procedure  as  a  whole  which  is  not  directly  gov- 
erned in  its  exercise  by  a  rule  of  substantive  law.  Following  the 
general  order  of  the  treatise  (§  64),  the  present  volume  deals  with 
topics  in  the  law  of  evidence,  such  as  Burden  of  Proof,  Presump- 
tions, Admissions,  Confesisions,  Evidence  at  Former  Trial,  in 
which  the  influence  of  administration  is  least  apparent.  It  does 
not  entirely  disappear,  for,  indeed,  it  cannot.  In  each  judicial  act 
is  an  element  of  discretion,  executive  power,  and  also  the  influence 
of  a  rule  of  substantive  law,  which,  when  applied  to  legal  trials  has 
been  specifically  termed  Procedure.  Thus,  the  right  of  a  judge  to 
exercise,  in  connection  with  evidence  or  elsewhere,  a  judicial 
"discretion"  or  administrative  power  is  necessarily  conferred  by 
some  rule  of  substantive  law.  The  validity  of  its  exercise  in  any 
particular  instance  is  determined  by  the  pervasive  rule  of  positive 
law  that  legal  reasoning,  reason  conditioned  by  law,  should  have 
been  employed.  It  is  equally  true  that  even  in  case  of  an  act  of 
procedure  most  strictly  regulated  by  the  positive  law  the  presiding 
judge  is  required  to  exercise  an  administrative  or  executive  func- 
tion in  applying  this  rule  of  substantive  law  to  the  facts  before 
him,  determining  whether  the  normal  influence  of  the  particular 
substantive  rule  is  modified  in  the  given  case  by  other  rules  of 
substantive  law,  established  maxims  of  practice  or  canons  of  admin- 
istration and,  if  so,  to  which  of  these  force  and  extension  should  be 
accorded  and  in  what  proportions.  To  say,  therefore,  of  the  topics 
considered  in  the  present  volume  that  in  connection  with  them  the 
influence  of  the  substantive  law  as  applied  to  procedure  is  greatest 
among  those  embraced  in  the  law  of  evidence  would  be  equally 
correct  as  to  say  that  here  the  exercise  of  administration  is  least 
apparent. 

It  will  be  noticed  that  the  formal  procedure  of  the  Norman  and 
sub-l^orman  times  in  England,  where  the  doing  of  formal  acts 
mechanically  "  proved "  the  truth  of  a  litigant's  contention 
[§§  269^-269  p]  has  been  but  slightly  operative  upon  the  form  of 
the  law  governing  the  topics  now  to  be  considered.    Nor  can  great 
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weight  be  assigned  in  this  connection  to  the  effect  of  the  period  of 
free  judicial  executive  or  administrative  action  regarding  the  rules 
of  evidence  which  may  be  said,  broadly  speaking,  to  have  succeeded 
the  stage  of  formalism.  An  attempt  to  convince  the  minds  of  the 
Jury  by  the  use  of  evidence  was  taking  the  place  of  appeal  to  the 
judgment  of  God  invoked  in  the  various  forms  of  ordeal.  The  free 
hand  of  judges  in  warning,  counseling,  reprimanding  the  jury  as 
to  what  they  might  safely  rely  upon  in  using  this  nascent  function 
of  reason  is  clearly  marked.  Under  the  circumstances  this  was 
necessary.  Under  any  circumstances  much  good  to  the  cause  of 
justice  might  come  from  it.  But  with  the  late  Tudors  and  early 
Stuarts  the  administrative  power  of  the  judge  in  connection  with 
the  use  of  evidence  came  to  be  associated,  in  the  popular  mind,  in 
many  parts  of  England,  including  her  American  colonies,  with  the 
oppressive  prerogative  of  the  crown.  In  democratic  quarters  the 
coimter-appeal  was  to  law,  represented  principally  by  maxims  of 
more  or  less  doubtful  validity,  tending  to  restrict  the  administra- 
tive power  of  the  judge  by  the  operation  of  an  established  rule  in 
the  matter.  Thus  was  inaugurated  a  period  of  what  may  be  called, 
in  connection  with  the  law  of  evidence,  technical  procedure,  a 
movement  which  may  be  said  to  have  spent  its  force  toward  the 
end  of  the  last  century.  Assisted  by  the  confusion  caused  by 
attempting  to  conceal  judicial  legislation  beneath  the  phraseology 
of  evidence  (§  267),  under  the  st;imulus  of  political  considerations, 
aided  by  the  formalistic  philosophy  of  the  times  and,  later,  by  the 
dominating  influence  of  French  thought,  it  came  to  be  felt  that  the 
more  judicial  action  was  bound  by  a  rule  of  law  and  the  less  was 
left  to  the  discretion  of  the  judge  the  safer  were  the  liberties  of  the 
people.  The  characteristic  feature  of  this  period  of  legal  evolution 
so  far  as  relates  to  the  law  of  evidence,  that  of  technical  procedure, 
is  clearly  the  turning  of  maxims  of  prudence,  reasonable  cautions 
to  the  jury,  into  rules  of  substantive  law.  Tacts  were  more  or  less 
rigidly  divided  into  classes.  If,  as  a  whole,  regardless  of  the  par- 
ticular case,  a  jury  might  be  misled  this  species  of  evidence  was 
to  be  entirely  withheld  from  them.  That  in  a  particular  case  the 
evidence  was  probative  or  even  that  it  was  all  that  a  litigant  had 
to  offer  did  not  greatly  matter.  Such  was  the  theory  of  the  law. 
While  the  pressure  of  this  line  of  thought,  the  sacrosanct  value  of 
having  a  rule  of  procedural  law  on  every  evidentiary  question,  is 
still  operative  in  many  branches  of  the  law  of  evidence  at  the  pres- 
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ent  time,  the  topics  embraced  in  the  present  volume  are  apparently 
most  strongly  affected  by  it. 

The  first  of  these,  Burden  of  Proof,  occupies  the  somewhat 
anomalous  position  in  the  law  of  evidence  that,  though  usually 
treated  in  this  connection,  it  is  not,  part  of  it. 
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Position  of  hurden  of  proof, 
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§  930.  Burden  of  Proof — Burden  of  Proof,  it  may  be  said,^ 
shares  with  hnowledge,  judicial  or  common,  the  peculiar  status, 
in  relation  to  the  law  of  evidence,  that  while  usually  treated  as 
part  of  that  branch  of  the  law,  it  is,  in  reality,  entirely  outside 
of  its  seope.^  Upon  evidence  itself,  "  burden  of  proof "  is  with- 
out effect.  Knowledge  as  has  been  seen  is  the  previously  ac- 
quired mental  possessions  or  equipment  of  the  tribunal  by  means 
of  which  it  discharges  its  appropriate  judicial  duties  in 
weighing  the  probative  force  of  testimony  or  in  other  ways  dis- 
charging its  established  function  of  legal  or  logioal  reasoning. 
Eut  the  preliminary  office  of  judicial  procedure  is  naturally 
obliged  to  do  more  than  permit  its  courts  in  weighing  evidence 
to  use  the  reasoning  faculty  and  the  knowledge  which  makes  it 
possible ;  it  must  also  definitely  determine  the  point  to  which 
evidence  is  to  be  directed,  and  who  shall  have  the  duty  of  pro- 
ducing it.  This  is  a  very  ancient  function  of  procedure.  It  is  the 
same  duty  which  rested,  in  case  of  a  trial  by  battle  upon  royal 
judges  to  stake  out  and  define  the  lists,  mark  the  limits  of  the  tilt- 
ing-yard,  to  assign  to  the  combatants  their  respective  'positions  or 
to  prescribe  which  of  the  two  should  wage  offensive  and  which 
defensive  warfare.  Evidently,  this  is  not  the  trial  by  battle  it- 
self; it  is  merely  a  necessary  preliminary  designed  to  render  it 
decisive.  So  in  the  modem  trial  by  jury  upon  evidence  it  is  neces- 
sary thiat  certain  preliminary  matters  should  be  definitelv  deter- 

§  930-1.  §  570.  cedure  than  to  Evidence."    Bentham, 

2.  "  This  topic  [the  onus  prohandi]       Works,  VI,  314. 
,    .     .    seems  to  belong  rather  to  Pro- 
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mined  before  the  litigants  actually  begin  to  use  their  weapons  of 
fact  and  reasoning  by  which  the  combat  is  to  be  decided. 

§  931.  Necessity  for  Assigning  Burden  of  Proof. —  The  precise 
reason  why  it  is  necessary  to  determine  which  one  of  two  litigants 
in  a  forensic  contest  has  the  burden  of  proof  is  the  predominating 
influence  of  the  personal  element  in  litigation  and  the  practical 
restrictions  as  to  time  and  space  by  which  the  activities  of  a  ju- 
dicial tribunal  are  conditioned.  In  proportion  as  these  are 
absent,  the  necessity  disappears.  Where,  for  example,  the  sole 
object  of  an  inquiry  is  the  ascertainment  of  truth  for  its  own 
sake  e.  g.,  where  a  scientific  truth  is  under  investigation, 
there  is  no  limitation  of  time  as  to  when  the  ultimate  conclusion 
must  be  reached,  nor  any  restriction  imposed  regarding  the  place 
at  which  the  investigation  must  be  conducted.  Science,  therefore, 
ackaowledges  no  biirden  of  proof.  In  the  same  way,  in  legal  pro- 
ceedings in  rem,  where  the  personal  element  of  litigation  is  in  a 
measure  subordinated  to  the  social  interest  in  the  ascertainment 
of  the  truth  regarding  the  status  of  persons,  the  legal  relations  of 
property  and  the  like,  the  assignment  of  the  position  of  a  burden 
of  proof  is  deemed  of  much  less  importance  than  in  personal 
actions.  In  the  latter  class  of  proceedings,  however,  both  the  men- 
tally untrained  nature  of  the  jury  and  the  limits  of  time  which 
should  be  devoted  to  the  trial  of  any  particular  case  have  united 
with  the  fact  that  the  tribunal  must  sit,  as  a  rule,  at  a  particular 
place  whither  witnesses  must  be  brought,  to  make  it  necessary 
that  before  the  trial  should  begin  the  parties  should  be  known  to 
be  at  issue  upon  the  truth  of  some  definite  proposition  of  fact  and 
that  it  should  be  further  known  as  in  the  trial  by  battle,  which 
of  the  parties  is  to  wage  an  offensive  and  which  a  defensive 
combat.  This  knowledge  it  was  the  appropriate  and  character- 
istic mission  of  pleading  to  furnish  and  upon  the  issue  raised 
by  the  pleadings  one  of  the  parties  had  the  burden  of  proof  and 
the  other  had  not. 

§  932.  Preliminaries  to  a  Trial  by  Jury. —  This  necessity  for 
assigning  the  position  of  the  burden  of  proof  is,  however,  but  one 
of  several  preliminary  matters  which  the  court  desires  to  have 
settled  before  it  proceeds  to  hear  the  evidence  of  the  parties.  That 
any  forensic  contest  whatever  between  contending  parties  should 
be  conducted  to  a  definite  and  speedy  conclusion,  at  least  three 
things,  among  others,  should  be  predetermined.     (1)  What  facts 
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must  be  proved  by  any  litigant  to  insure  bis  success.  (2)  Upon 
wbom  lies  tbe  duty  of  proving  tbe  truth  of  a  particular  proposi- 
tion or  introducing  evidence  as  to  the  existence  of  any  given  indi- 
vidual fact.  (3)  What  happens  should  the  person  upon  vsrbom 
this  duty  rests  fail  to  discharge  it. 

§  933.  (Preliminaries  to  a  Trial  by  Jury);  (1)  What 
Facts  Must  be  Proved. —  In  a  judicial  trial,  inter  partes,  neither 
the  law  of  pleading,  the  law  of  evidence  or  any  other  law  of  pro- 
cedure, has  any  concern  or  control  with  the  first  of  these  pre- 
determined requirements ;  —  what  facts  must  be  proved  by  any 
litigant  to  insure  his  success.  It  is  entirely  a  matter  of  substan- 
tive law.  No  proposition  could  well  be  more  obvious  or  ele- 
mentary. Still,  a  very  large  proportion  of  the  ambiguity  lurking 
about  the  law  of  evidence  is  caused  by  disregarding  its  truth  and 
importance.  How,  when  and  by  whom  these  necessary  facts 
should  be  stated  are  questions  in  the  law  of  pleading.  How  these 
necessary  facts  should  be  proved,  is  the  province  of  the  law  of 
evidence.  But  what  these  facts  are  is  no  more  a  matter  of  plead- 
ing or  of  evidence,  than  literature  is  a  part  of  the  rules  of  gram- 
mar or  all  the  subject-matter  of  human  thought  is  comprehended 
within  the  limits  of  logic. 

To  state  the  matter  in  another  form,  assuming  that  a  proposi- 
tion of  fact  is  an  element  in  the  right  or  liability  asserted  in  any 
given  case  or  that  a  fact  is  constituent  or  is  admissible  as  a  res 
gestce  or  probative  fact  it  is  the  fimction  of  the  law  of  pleading  to 
ascertain  by  whom  and  in  what  manner  such  a  fact  or  proposi- 
tion of  fact  shall  be  stated.  It  is  the  province  of  the  law  of  evi- 
dence to  determine  in  what  manner  a  fact  or  proposition  of  fact 
may  be  proved.  By  which  one  of  the  litigants  evidence  shall  be  in- 
troduced as  to  the  proof  of  such  fact  or  proposition  of  fact  pre- 
sents a  question  of  procedure  or  administration.  The  truth  of 
the  assumption  itself,  is  not  a  matter  with  which  either  pleading, 
evidence  or  other  form  of  procedural  or  adjective  law  has  any- 
thing whatever  to  do ;  —  any  more  than  the  law  of  logic  finally 
decides  the  actual  truth  of  the  proposition  of  fact  on  which  its 
reasoning  is  based-  Granting  that  all  metals  are  elements  and 
assuming  that  gold  is  a  metal  it  is  the  province  of  logic  to  arrive  at 
the  conclusion  that  gold  is  an  element.  But  evidently  whether  all 
metals  are,  in  point  of  fact,  elements  or  whether  gold  is  a  metal  are 
clearly  matters  of  science  with  which  logic  has  no  direct  concern. 
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In  like  manner,  what  ultimate,  constituent  facts  or  propositions 
of  fact  are  provable  in  any  particular  inquiry  is  a  question  as  to 
the  nature  of  the  right  or  liability  asserted  i.  e.,  is  a  matter  of 
substantive  law.  Which  among  the  provable  facts  or  propositions 
of  fact  have  actually  been  placed  in  issue  and  therefore,  quoad 
the  particular  case,  are  to  be  established  by  evidence  is  settled  by 
the  law  of  pleading.  How  the  truth  of  the  fact  or  proposition  of 
fact  so  placed  in  issue  by  the  pleadings  may  be  proved  or  dis- 
proved is  the  proper  subject  for  evidence.  On  whom  rests  the 
burden  of  establishing  the  truth  of  such  a  proposition  of  fact  or 
is  to  introduce  evidence  as  to  it  or  as  to  the  existence  of  a  fact 
presents  a  matter  either  of  procedure  or  administration ;  —  ac- 
cording as  there  is  a  rule  on  the  subject  or  there  is  none. 

§  934.  (Preliminaries  to  a  Trial  by  Jury;  [/]  What  Facts 
Must  be  Proved);  A  Palpable  Confusion — It  is  important 
that  the  boundaries  of  the  respective  provinces  of  pleading,  evi- 
dence, procedure  and  administration  be  recognized  when  reached. 
Another  step  passes  over  into  substantive  law.  It  is  very  com- 
monly done  and  the  results  are  particularly  ruinous  to  the  scien- 
tific development  of  the  law  of  evidence.  The  actual  bounds  of 
the  law  of  evidence  are  swollen  beyond  all  recognition  by  the  con- 
venient formulary  "  Evidence  is  not  admissible  to  prove "  a 
certain  fact,  when  the  evidence  offered,  in  itself  considered,  would 
be  perfectly  competent  if  the  fact  which  it  is  sought  to  prove  were 
admissible.  Such  rulings  employ  the  phraseology  of  the  law  of 
evidence,  and  are  commonly  classified  and  referred  to  as  if  they 
were  properly  embraced  within  the  subject.  The  true  ground  of 
exclusion,  which  may  have  been  entirely  proper,  is  frequently 
however  one  vsdth  which  the  law  of  evidence  has  no  concern.  The 
ruling  is  often  one  as  to  the  elements  which  constitute  the  right 
or  liability  involved  in  the  case  i.  e.,  as  to  substantive  law. 
The  ultimate  fact  or  proposition  of  fact  which  the  evidence  re- 
jected would  tend  to  establish  is  not  constituent  of  the  right  or 
liability  asserted.  This  being  so,  when  the  ultimate  factum  pro- 
bandum  is  inadmissible  on  grounds  of  substantive  law  all  pro- 
bative facts,  offered  to  establish  it  naturally  fall  at  the  same  time. 
Yet  the  ruling  is  made  not  as  if  a  question  of  substantive  law 
were  involved  but  as  if  the  judge  were  passing  upon  the  logical 
effect  of  the  factum  probans  in  establishing  its  immediate  factum 
prohandumj  —  a  matter  which  looks  like  one  in  the  law  of  evi- 
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dence  and  is,  consequently,  judicially  dressed  in  its  clothes.  Or 
again,  the  convenient  formulary  — "  evidence  is  not  admissi- 
ble to  prove  "  a  given  fact  —  is  employed  when  the  true  ground 
for  the  exclusion  is  neither  a  matter  of  evidence,  for  the  fact 
offered  logically  tends  to  establish  the  fact  to  be  proved  by  it; 
nor  of  substantive  law  for  the  ultimate  factum  proiandum  or 
proposition  of  fact  is  constituent  of  the  right  or  liability  involved 
,  in  the  case.  It  is,  in  reality,  a  matter  of  pleading.  The  objec- 
tion is  that  the  fact  offered  does  not  tend  to  establish  a  proposi- 
tion which  the  parties  have  seen  fit  to  place  in  issue  by  their  plead- 
ings, though  they  might  properly  have  done  so.  The  negative 
formulary  that  "  evidence  is  not  admissible  to  prove  "  a  certain 
fact  and  its  affirmative  fellow  —  only  less  frequently  used  —  that 
"evidence  is  admissible  to  prove"  something  are  convenient  be- 
cause they  enable  the  judge  to  announce  a  definite  resTilt,  which 
may  be  assumed  to  be  right,  without  compromising  the  ruling  by 
assigning  a  reason,  which  is  more  apt  to  be  wrong.  In  view  of 
the  extreme  strictness  with  which  most  American  courts  treat 
error,  though  merely  technical,  in  dealing  with  rulings  on  evi- 
dence,* this,  in  itself  considered,  is  no  small  advantage  to  the  ad- 
ministration of  justice.  The  practical  effect,  incessantly  shown, 
of  using  these  and  similar  phrases,  is  to  extend  the  law  of  evi- 
dence, not  only  to  apply  to,  but  to  embrace,  the  entire  corpus  juris 
—  the  whole  body  of  the  substantive  law. 

§  935.  (Preliminaries  to  a  Trial  by  Jury);  (2)  Duty  of  Estab- 
lishing—  The  second  predetermined  condition  of  forensic  con- 
test, upon  whom  lies  the  duty  of  proving  the  truth  of  a  particular 
proposition  or  introducing  evidence  as  to  the  existence  of  any 
given  individual  fact,  falls  under  the  head  of  Burden  of  Proof, 
the  topic  under  consideration. 

§  935a.  (Preliminaries  to  a  Trial  by  Jury) ;  (3)  Consequences 

of  Failure — "What  happens  to  the  party  having  the  burden  of 
proof  in  case  he  should  fail  to  discharge  his  burden  successfully 
is  determined  by  procedure  at  a  subsequent  stage,  with  which  the 
law  of  evidence  has  no  immediate  concern. 

§  936.  A  Double  Meaning, —  Hitherto  the  phrase  "burden  of 
proof  "  has  been  spoken  of  as  if  it  were  a  term  of  single  meaning. 
Like  most  of  those  commonly  employed  in  the  law  of  evidence,  it 

§  934-1.  §§  312  et  seq. 
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imfortunately  is  not.  Palpable  as  may  be  the  confusion  caused 
by  treating  matters  of  pleading  or  substantive  law  as  if  they  arose 
under  the  law  of  evidence,^  the  effects  of  such  a  course  are  trifling 
in  judicial  importance  as  compared  to  those  which  follow,  in 
practical  administration,  from  using  this  single  phrase  "  burden 
of  proof  "^  indiscriminately  in  either  of  two  related  but  still  in- 
dependent meanings.  As  commonly  employed, —  and  few  phrases 
are  utilized  more  constantly, — "  burden  of  proof  "  is  ambiguous 
in  meaning.  It  represents  one  or  the  other  of  two  entirely  distinct 
things;® —  (1)  the  burden  or  necessity  of  establishing  a  case,  of 
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Z.  The  natural  difficulty  thus  aris- 
ing is  constantly  intensified  by  the 
inevitable  breaking  down  of  any 
terminology,  even  when  employed  by 
those  who  understand  it,  which  re- 
sults from  the  constant  necessity  that 
court  and  counsel  should  explain  and 
adapt  it  to  the  comprehension  of  the 
jury  and  witnesses  of  all  grades  of 
intelligence. 

3.  To  the  contrary  effect  see  State 
V.  Thornton,  10  S.  D.  349,  73  N.  W. 
196   (1897). 

Not  always  is  this  done. —  Certain 
courts,    or   more   correctly    speaking, 
particular    members    of    them,    have 
taken    the    proper    distinctions    with 
great  clearness.     Scott  v.   Wood,   81 
Cal.   398    (1889).     See,  for  example, 
Buswell  V.  Fuller,  89  Me.  600  (1897)  ; 
Morgan  v.  Morse,   13   Gray    (Mass.) 
150   (1859).     But  even  clear-thinking 
courts  have  been  forced  to  concede  to 
trial    judges   the   indulgence   claimed 
by  a  long  course  of  erroneous  usage. 
Thus,  the  supreme  judicial  court  of 
Massachusetts,  after  nearly  a  genera- 
tion spent  in  controlling,  though  not 
themselves  with  entire  uniformity,  the 
confusing  use  of  "  burden  of  proof  " 
as    synonymous      with    or    including 
"  burden  of  evidence^"  are  forced  to 
confess,  speaking  of  it,  that; — "This 
mode    of    using   the    phrase,    though 
somewhat    loose    and    inaccurate,    is 
quite  common,  and  where  not  improp- 
erly applied  to  a  case,  so  as  to  eon- 
fuse  or  mislead  the  jury,  cannot  be 


held  to  be  a  misdirection."     Morgan 
V.  Morse,  13  Gray  (Mass.)  150  (1859). 
An   increasing   clearness   in    state- 
ment   seems    observable    in    the    de- 
cisions.     " '  Burden    of    proof,'    as    a 
phrase,  means  either :   1  —  The  neces- 
sity of  establishing  the  existence   of 
a  certain  fact  or  set  of  facts  by  evi- 
dence   which    preponderates    to    the 
legally   required   extent,   or   3  —  The 
necessity  which  rests  on  the  party  at 
any   particular   time   during   a  trial, 
to  create  a,  prima  facie  case   in  his 
own  favor,  or  to  overthrow  one  when 
created  against  him."     Ency.  of  Law 
&  Practice,  16  Cyc,  p.  926,  quoted  in 
Euth   v.    Krone,    10    Cal.    App.    770, 
103    Pac.    960    (1909).      "The    term 
'burden,'    or    'burden    of    proof,'    ig 
frequently  used  to  signify  simply  the 
burden    of    meeting    a    prima    facie 
case,  rather  than  the  burden  of  pro- 
ducing a  preponderance  of  evidence." 
Cody  V.  Market  St.  Ey.  Co.,  148  Cal. 
90,   93,   82  Pac.   667    (1905),  quoted 
in  Alabama   V.   Ey.   Co,  v.    Groome, 
(Miss.  1910)    52   So.  703.     "Burden 
of  proof"  and  "burden  of  evidence" 
are     often     confused.       The    phrase, 
burden  of  proof,  is  in  fact  more  philo- 
sophical   than    practical.      It   means 
generally    that    a    plaintiff,    however 
often  the  evidence  shifts,  must  upon 
the  whole,  persuade  the  jury,  by  legal 
evidence,  that  his  contention  is  right. 
The  risk  of  non-persuasion  is  all  the 
time  upon  him.     If  he  fails  to  per- 
suade, he  loses  his  case.    This  risk  of 
non-persuasion   is   the  burden   which 
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making  good  against  all  opposition  the  truth  of  a  proposition  in 
issue  or,  (2)  the  burden  or  duty  of  going  forward  and  producing 
evidence  to  make  a  prima  facie  case  in  his  own  favor  or  to  meet, 
minimize  and  counteract  such  a  case  when  established  against 
him.*  Possibly  the  most  hopeless  feature  of  the  situation  is  the 
absolute  unconsciousness  Avith  which  this  is  usually  done.^  So 
grievous  have  been  the  consequences  that  it  has  been  proposed 
with  much  earnestness®  that  the  use  of  the  objectionable  phrase  be 
definitely  abandoned  as  the  cause  of  an  incessant  confusion  of 
thought  which  naturally  is  reflected  in  decision. 

A  very  slight  change,  in  the  single  word, —  "  proof  "  to  "  evi- 
dence "  when  the  phrase  is  used  in  its  secondary  meaning,  suffices 
however  to  eliminate  the  difficulty.'' 


he  must  assume.  Foss  v.  McRae,  105 
Me.  140,  73  Atl.  827  (1909).  "Bur- 
den of  proof  "  means  the  burden  of 
establishing  the  case,  and  remains 
unchangeable  throughout  the  entire 
case  where  the  pleadings  originally 
placed  it,  and  is  on  him  alone  who 
has  the  affirmative,  though  the  bur- 
den of  the  evidence  may,  during  the 
trial,  be  shifted.  Dorrell  v.  Sparks, 
(Mo.  App.  1910)  127  S.  W.  103. 
"  The  phrase  '  burden  of  proof '  is 
commonly  used  in  a  dual  capacity. 
In  its  first  and  proper  sense  it  signi- 
fies the  duty  of  establishing  the  en- 
tire case  by  a  preponderance  of  evi- 
dence, and  as  such  the  burden  is 
never  shifted,  but  rests  at  all  times 
upon  the  plaintiff.  The  same  phrase 
is  used,  however,  to  indicate  the 
duty  of  proceeding  to  adduce  the 
evidence,  and  that  burden  does  shift 
to  the  opposing  party  each  time  a 
prima  facie  case  is  made  by  the 
other.  Tlie  fact  that  the  same  words 
are  used  to  express  two  entirely  dis- 
tinct ideas  often  leads  to  much  con- 
fusion of  thought,  as  in  the  case  at 
bar."  Toube  v.  Rubin-Blankfort  Co., 
116  N.  Y.  Suppl.  673,  674,  63  Misc. 
Rep.   298    (1909). 

4.  This  last  mentioned  duty  will  be 
spoken  of  in  the  present  treatise  as 
the  "  burden  of  evidence,"  as  it  should 
more  properly  be  called.    The  phrase 


"  burden  of  proof  "  will  be  restricted 
to  its  original  and  primary  meaning 
of  the  burden  of  establishing  a  case. 

5.  As  an  instance  of  the  confusion 
iirising  from  the  use  of  the  term, 
"  burden  of  proof,"  to  indicate  the 
burden  of  introducing  evidence  to 
prove  particular  facts,  see  Borton  v. 
Blin,  23  Vt.  151  (1851),  where  Chief 
Justice  Redfield  says :  "  As  a  general 
rule,  it  is  fair  to  say,  that  the  burden 
of  proof  rests  upon  both  parties,  to 
make  out  their  own  part  of  the  case." 

6.  Abrath  v.  North  Eastern  R.  Co., 
11  Q.  B.  D.  440,  453,  47  J.  P.  692,  52 
L.  J.  Q.  B.  620,  49  L.  T.  Rep.  N.  S. 
618,  32  Wkly.  Rep.  50,  per  Brett, 
M.  R.  (1883);  Thayer,  Prelim. 
Treat.,  384.  See,  however.  State  v. 
Thornton,  10  S.  D.  349,  73  N.  W.  196, 
41  L.  R.  A.  530   (1897). 

7.  "  Proof  "  ambiguous.— The  root  of 
the  ambiguity  appears  to  lie  in  the 
equivocal  meaning  of  the  word 
"  proof  "  previously  mentioned  {supra, 
§  8 ) ,  by  which  "  proof  "  is,  in  com- 
mon use,  frequently  confused  with 
"evidence;" — the  mental  certitude 
secured  by  evidence  being  used  as 
synonymous  with  evidence  itself  — 
the  means  by  which  the  mental  state 
is  obtained.  The  same  temptation 
to  inaccuracy  lurks  in  the  Latin 
original.  Prohare,  probatio,  proof,  all 
have  this   double  meaning, —  (1)    the 
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result  in  mental  certainty,  (3)  the 
means  used  to  attain  this  state. 
Whether  in  Latin  or  English,  "  proof  " 
signiiies  primarily  the  end  which  the 
proponent  has  in  view  in  producing 
evidence;  secondarily,  the  evidentiary 
facts  relied  upon  by  him  to  create  it 
in  the  minda  of  the  tribunal.  In 
other  words,  the  error  of  speaking  of 
"evidence"  as  "proof"  lies  at  the 
root  of  the  entire  matter.  Confusion 
naturally  follows  when  "  proof  "  with 
its  double  meaning  is  incorporated 
into  the  phrase  onus  probandi  or 
'■  burden  of  proof."  Apparently  it 
cannot  be  avoided  by  discarding  the 
phrase  "  burden  of  proof "  itself  — 
which  is  too  well  rooted  in  the  usage 
of  a  conservative  profession  to  be  dis- 
lodged. Relief  may  perhaps  be  had 
by  using  the  word  "  proof  "  in  its  cor- 
rect and  primary  significance  of  a 
state  of  mental  certainty  and  the 
phrase  "  burden  of  proof  "  as  the  duty 
or  responsibility  of  creating  this 
mental  state,  i.  e.,  as  the  duty  or 
burden  of  establishing.  Hence  the  use 
_  of  the  word  "  proof "  as  signifying 
the  media  or  means  by  which  this 
mental  state  is  created,  the  establish- 
ing accomplished,  should  be  rigidly  ex- 
cluded;—  using  the  proper  terms  "evi- 
dence "  for  this  purpose,  and  con- 
ferring upon  the  phrase  so  made  — 
"  burden  of  evidence  " —  the  meaning 
of  the  duty  or  burden  of  introducing 
evidence,  whether  to  establish  a  case 
or  prevent  one's  opponent  from  doing 
so. 

Roman  Conceptions. —  "  Under  the 
system  which  prevailed  in  classical 
times,  and  for  two  or  three  centuries 
after  the  Christian  Era  —  a  period 
which  includes  the  great  jurists  whose 
responses  are  preserved  in  the  "  Di- 
gest,"—  the  Praetor  sent  to  the  judex 
a  formula  containing  a  brief  indica- 
tion of  the  plaintiff's  claim,  of  the 
affirmative  defense,  if  any,  of  the  af- 


firmative replication,  if  any,  and  so  on, 
—  with  instructions  to  hear  the  par- 
ties and  their  witnesses,  and  then  de- 
cide the  case.  No  denials  were  men- 
tioned in  the  formula,  but  each  af- 
firmative case  was  understood  to  be 
denied.  Then  followed  a  trial  of  each 
of  these  cases  separately, —  first,  the 
plaintiff's;  then,  unless  that  failed, 
the  defendant's ;  and  then,  unless  that 
failed,  the  plaintiff's  replication;  and 
so  on.  What,  in  our  system,  is  a  plea 
in  confession  and  avoidance,  was,  in 
the  Roman  system,  merely  a  supposi- 
tion of  the  trutli  of  the  opposite  case, 
and  an  avoidance  of  it;  nothing  was 
admitted."  Thayer,  Prelim.  Treat., 
p.  364. 

Civil  Law. —  The  divergent  views 
which  the  civil  Uw  procedure  and  its 
modern  successors  of  equity  and  code 
pleading  took  as  compared  with 
the  common  law,  of  the  nature  of  a 
trial  must  he  borne  steadily  in  mind 
if  misapprehension,  caused  by  the  at- 
tempted application  of  the  nomen- 
clature and  decisions  appropriate  to 
one  system  to  the  concerns  of  the 
other  is  to  be  avoided.  Essential  to 
this  end  is  a  clear  conception  of  the 
nature  of  a,  trial  under  the  civil 
law.     "There   were  .    as   many 

stages  in  the  trial  as  there  were 
pleadings.  The  first  stage  consisted 
of  the  trial  of  the  plaintiff's  case  as 
stated  in  the  libel.  For  this  purpose 
the  plaintiff  wovild  first  put  in  his 
evidence  in  support  of  his  case,  and 
the  defendant  would  then  put  in  his 
evidence,  if  he  had  any,  in  contradic- 
tion. The  evidence  bearing  upon  tlie 
libel  being  exhausted,  the  next  stage 
was  the  trial  of  the  exception;  which 
proceeded  in  the  same  manner  as  the 
trial  of  the  libel,  except  that  the  de- 
fendant began,  he  having  the  burden 
of  proof  as  to  his  exception.  In  this 
manner  the  trial  proceeded,  until  all 
the   evidence   bearing   upon    each   of 
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establishing  has  been  located  in  different  ways  by  different  au- 
thorities ;  —  though  it  is  fairly  obvious  at  times  that  the  state- 
ment relates  rather  to  the  position  of  the  burden  of  evidence  than 
of  that  of  establishing.  Thus,  for  example,  it  has  been  said  that 
the  burden  is  on  him  who  would  lose  his  case  if  no  further  evi- 
dence were  produced.^     Occasionally,  this  test  of  the  position  of 


the  pleas  in  succession  was  exhausted, 
each  party  'being  required  in  turn 
to  prove  his  own  pleading,  if  he 
would  avail  himself  of  it.  .  .  . 
Finally  it  will  be  found  that  all  the 
essential  diflferences  between  a  trial 
at  common  law  and  by  the  civil  law, 
arise  from  this;  namely,  that  by  the 
common  law  a  cause  goes  to  trial 
with  everything  alleged  in  the  plead- 
ings on  either  side  admitted,  except 
the  single  point  upon  which  issue  is 
joined,  while  by  the  civil  law  it  goes 
to  trial  with  nothing  admitted." 
Langdell,  Equity  Pleading  (2d  ed.), 
§  1,  pars.  8,  12. 

§  937-1.  Dieterle  v.  Bekin,  143  Cal. 
683,  77  Pac.  664  (1904).  See  also.  Hern- 
don  V.  Louisville  Nat.  Banking  Co., 
(Ky.  1910)  124  S.  W.  835;  John 
Turl's  Sons,  Inc.,  v.  Williams  Eng.  & 
Con.  Co.,  121  N.  Y.  Suppl.  478  (1910). 
"  It  is  of  great  importance  to  see  on 
whom  the  onus  of  proof  lies ;  for  if  the 
state  of  the  case  is  such  that  on  the 
admissions  on  the  record,  and  the  un- 
disputed facts  given  in  evidence  on  the 
trial,  the  onus  lies  on  either  side,  the 
judge  ought  to  give  the  direction, 
first  that  if  there  are  no  additional 
facts  to  alter  this,  the  jury  ought  to 
find  against  that  party  on  whom  the 
onus  now  lies."  Dublin,  etc.,  Ry.  Co. 
V.  Slattery,  L.  R.  3  App.  Cas.  1155, 
1201    (1878). 

Assumpsit  for  a  breach  of  a  con- 
tract to  emboss  calico  in  a  workman- 
like manner.  Breach.  That  the  de- 
fendant did  not  emboss  the  calico  in 
a  workmanlike  manner,  but  on  the 
contrary,  embossed  it  in  a  bad  and 
unworkmanlike  manner.  Plea.  That 
the  defendant  did  emboas  the  calico 


in  a  workmanlike  manner,  and  issue 
thereon.  A  question  arising,  which 
party  was  entitled  to  begin.  Alder- 
son  B.,  ruled,  that  the  plaintiff  was 
entitled.  He  said,  questions  of  this 
kind  were  not  to  be  decided  by  simply 
ascertaining  on  which  side  the  af- 
firmative, in  point  of  form,  lay;  the 
proper  test  is,  which  party  would  be 
successful  if  no  evidence  at  all  were 
given?  Now  here,  supposing  no  evi- 
dence to  be  given  on  either  side,  the 
defendant  would  be  entitled  to  the 
verdict,  for  it  is  not  to  be  assumed 
that  the  work  was  badly  executed, 
therefore,  the  onus  lies  on  the  plain- 
tiff. The  plaintiff  accordingly  be- 
gan. Amos  V.  Hughes,  1  M.  &  Rob. 
464  (1835).  "In  Mills  v.  Barber,  1 
Mees.  &  Wels.  427,  the  learned  baron 
observed,  upon  the  question  as  to 
who  is  to  begin,  is  it  '  not  the  proper 
test  to  examine  whether,  if  the  par- 
ticular allegation  be  struck  out  of  the 
plea,  there  will  or  will  not  be  a  de- 
fense to  the  action?  It  is  imma- 
terial whether  the  allegation  be  in 
the  affirmative  or  negative.' "  Amos 
V.  Hughes,  1  M.  &  Rob.  465  (1835)  ; 
Best  Ev.,  i  268;  Powell  Ev.,  238. 

The  absence  of  evidence  on  any  ma- 
terial point  is  fatal  to  the  party 
having  the  burden  of  proof.  Steele's 
Adm'r  v.  Hillman  Land  &,  Iron  Co., 
(Ky.  1908)  114  S.  W.  311;  Hauser 
V.  Western  Union  Telegraph  Co.,  150 
N.  C.  557,  64  S.  E.  503   (1909i). 

Since  plaintiff  fails  if  he  introduces 
no  evidence,  the  burden  of  proof  is 
upon  him.  Mayer  v.  C.  P.  Lesh 
Paper  Co.,  (Ind.  App.  1909)  89 
N.  E,  894. 
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the  burden  of  proof  has  been  adopted  by  statute.^  In  such  ease, 
where  the  defendant  not  only  denies  certain  allegations  of  the  com- 
plaint but  pleads  as  to  others  in  confession  and  avoidance,  the 
burden  of  proof  is  upon  the  party  who  has  the  affirmative  of  the 
main  issue  and  against  whom  judgment  would,  therefore,  be  given 
were  no  further  evidence  introduced  by  either  party.*  It  is  cer- 
tainly true  that  at  the  beginning  of  any  trial  at  law  the  burden 
of  proof  and  the  burden  of  evidence  rest  on  the  same  person.* 
Here,  therefore,  the  test  applies.  It  applies  equally  where  the 
actor'  is  the  losing  party  at  the  end  of  the  trial ;  —  for  the  two 
burdens  are  again  together.  At  other  stages  of  the  trial  the  test 
is  workable  with  regard  to  the  burden  of  evidence.  It  is  not  neces- 
sarily applicable  to  the  burden  of  proof,  properly  so-called ;  —  ex- 
cept where  the  party  not  having  the  burden  of  establishing  i.  e., 
the  non-actor,  has  destroyed  the  actor's  prima  facie  case.  It 
scarcely  need  be  said  that  the  burden  of  proof  cannot  be  on  both 
parties  at  the  same  time.® 

§  938.    (Position  of  Burden  of  Proof);  Never  Shifts That 

the  burden  of  proof,  properly  so-called,  never  shifts,  in  civil  causes 
seems  established  by  the  great  weight  of  authority; — when  cor- 
rectly interpreted,  in  any  instance.-'    Verbally,  there  is  great  con- 

8.  Chaplin,    etc.,    Turnpike    Co.    V.  Connecticut. —  Baxter  v.   Camp,   71 

Nelson  Co.,  77  S.  W.  377,  25  Ky.  L.  Conn.  245,   41  Atl.   803,   71  Am.  St. 

Eep.  1154   (1903).  Rep.  169,  42  L.  R.  A.  514  (1898). 

3.  Walling  v.  Eggers,  78  S.  W.  428,  Illinois. —  Supreme  Tent  K.   of  M. 
25  Ky.  L.  Rep.  1563   (1904).  of  W.  v.  Stenaland,  105  111.  App.  267 

4.  Veiths  v.  Hagge,  8  Iowa  163,  192  (1902). 

(1859);  Reagan  v.  El  Paso  &  N.  E.  Kentucky. —  Royal      Ins.      Co.      v. 

Ry.  Co.,   (N.  M.  1910)    106  Pac.  376.       Schwing,  87  Ky.  410,  9  S.  W.  242,  10 

5.  Actor   and  non-actor. —  As   else-      Ky.  L.  Rep.  380   (1888). 

where     (§     357     n.     3),     the     term  Maine. — Appeal  of  O'Brien,  100  Me. 

"actor"    is    used    to    designate    the  156,   60   Atl.    880    (1905);   Small   v. 

party  on  whom  rests  the  burden  of  Clewley,   62   Me.    155,    16   Am.    Rep. 

establishing  —  burden  of  proof  in  its  410    (1871).     See  also,   Foss  v.   Mc- 

correct    and    primary    meaning.      By  Rae,  105  Me.  140,  73  Atl.  827  (1909). 

"  non-aetor "   or  reus  will   be   desig-  Massachusetts. —  Willett    v.    Rich, 

nated  the  party  on  whom  the  burden  142  Mass.  356,  7  N.  E.  776,  56  Am. 

of     establishing     does     not     rest; —  Rep.   684    (1886).     See  also,   Carroll 

though,  of  course,  the  burden  of  evi-  v.  Boston  Elevated  Ry.  Co.,  200  Mass. 

dence  may  and  frequently  does.  527,  86  N.  E.  793    (1909). 

6.  State  V.  Rosenthal,   (Wis.  1905)  Michigan. —  AuUs     v.     Young,     98 
102  N.  W.  49.  Mich.    231     (1893);     Manistee    Nat. 

§    938-1.  California. —  Williams  v.      Bank  v.   Seymour,    64   Mich.    59,   31 
Casebeer,    l.a'6  'Cal.   77,   58    Pac.   380       N.  W.  140   (1887). 
(1889).  Missouri. —  Berger     ■!;.     St.     Louis 
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fusion ;  —  as  is  scarcely  to  be  deemed  surprising  in  view  of  the 
frequent,  practically  invariable,  use  of  a  single  phrase  to  cover  a 


Storage  &  Commission  Co.,  136  Mo. 
App.  36,  116  S.  W.  444    (1909). 

Nebraska. — ^Vertreas  v.  Gage  County, 
(Neb.  1905)  106  N.  W.  331;  Kupp  V. 
Sarpy  County,  (Neb.  1905)  102  \N.  W. 
242;  Rupp  V.  Sarpy  County,  (Neb. 
1904)  98  N.  W.  1042.  See  also, 
Allen  V.  iChicago,  B.  &  Q.  E.  Co., 
(Neb.  1908)    118   N.  W.   655. 

New  Hampshire. — Eastman  v.  Gould, 
63  N.  H.  89   (1884). 

New  York. —  Heinemau  v.  Heard,  62 
N.  Y.  448  (1875).  See  also,  Toube 
V.  Rubin-Blankfort  Co.,  116  N.  Y. 
Suppl.  673,  63  Misc.  Rep.  298   (1909). 

North  Carolina. —  Winslow  v.  Nor- 
folk Hardwood  Co.,  147  N.  C.  275,  60 
S.  E.  1130  (1908).  See  also.  Cox  v. 
Aberdeen  &  A.  R.  Co.,  149  N.  C.  117, 
62  S.  E.   884    (1908). 

Pennsylvania. —  Com.  v.  Havrilla, 
38  Pa.  Super.  Ct.   292    (1909i). 

Rhode  Island. — Atlas  Bank  v.  Doyle, 
9  R.  I.  78,  98  Am.  Rep.  219    (1868). 

Texas. —  Southwestern  Telegraph, 
etc.,  Co.  V.  Luckett,  (Civ.  App.  1910) 
127  S.  W.  856. 

Utah. —  Schuyler  v.  South.  Pao. 
Co.,    109   Pac.    458    (1910). 

Wisconsin. —  Atkinson  v.  Goodrich 
Tranap.  Co.,  69  Wis.  5,  31  N.  W.  164 
(1887). 

England. —  Abrath  v.  North  East- 
ern R.  Co.,  11  Q.  B.  D.  440,  47  J.  P. 
692,  52  L.  J.  Q.  B.  620,  49  L.  T.  Rep. 
N.  S.  618,  32  Wkly.  Rep.  50  (1883); 
Tarbox  v.  Eastern  Steamboat  Co.,  50 
Me.  339  (1861).  "We  understand 
the  doctrine  to  be  well  settled  in  this 
Commonwealth,  that  the  burden  of 
proof  never  shifts ;  and  we  think,  that 
in  the  case  we  are  discussing,  and  in 
the  case  at  bar,  the  burden  to  sliow 
negligence  was  upon  the  plaintiffs 
from  the  beginning,  and  remained  on 
them  throughout  the  trial."  Willett 
f.  Rich,  142  Mass.  356  (1886).  "The 
burden  of  proof  and  the  weight  of  evi- 
dence are  two  very  different  things. 


The  former  remains  on  the  party  af- 
firming a  fact  in  support  of  his  case, 
and  does  not  change  in  any  aspect  of 
the  cause;  the  latter  shifts  from  side 
to  side  in  the  progress  of  a  trial,  ac- 
cording to  the  nature  and  strength  of 
the  proofs  offered  in  support  or  denial 
of  the  main  fact  to  be  established. 
In  the  case  at  bar,  the  averment 
which  the  plaintiff  was  bound  to 
maintain  was  that  the  defendant  was 
legally  liable  for  the  payment  of 
tolls.  In  answer  to  this  the  defendant 
did  not  aver  any  new  and  distinct 
fact,  such  as  payment,  accord  and 
satisfaction,  or  release;  but  offered 
evidence  to  rebut  this  alleged  legal 
liability.  By  so  doing  he  did  not  as- 
sume the  burden  of  proof,  which  still 
rested  on  the  plaintiff;  but  only 
sought  to  rebut  the  prima  facie  case 
which  the  plaintiff  had  proved." 
Central  Bridge  Co.  v.  Butler,  2  Gray 
(Mass.)  130,  quoted  in  Thayer,  Pre- 
lim. (1854)  Treat.,  p.  355.  See  also 
Powers  V.  Russell,  13  Pick.  69 
(1832).  In  this  sense,  it  is  true  that 
"  a  prima  facie  case  does  not  change 
the  burden  of  proof."  Blanchard  v. 
Young,  11  Cush.  (Mass.)  341,  345 
(1853).  "It  is  contended  (I  think 
fallaciously)  that  if  the  plaintiff  has 
given  prima  facie  evidence  which,  un- 
less it  be  answered,  will  entitle  him 
to  have  the  question  decided  in  his 
favor,  the  burden  of  proof  is  shifted 
on  to  the  defendant  as  to  the  decision 
of  the  question  itself.  This  contention 
appears  to  be  the  real  ground  of  the 
decision  in  the  Queen's  Bench  Divi- 
sion. I  cannot  assent  to  it.  It 
seems  to  me  that  the  proposition 
ought  to  be  stated  thus:  the  plain- 
tiff may  give  prima  facte  evidence 
which,  unless  it  be  answered,  either 
by  contradictory  evidence  or  by  the 
evidence  of  additional  facts,  ought 
to  lead  the  jury  to  find  the  question 
in  his  favor;  the  defendant  may  give 
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double  meaning.  Tte  burden  of  proof  is  not  shifted  even  by  the 
failure  of  a  party  in  court  to  take  the  stand  in  his  own  behalf,  if  it 
originally  rested  upon  the  other  party.  The  only  result  of  such 
failure  is  to  justify  an  inference  that  this  testimony  would  have 
been  unfavorable  to  himself.^  Nor  does  the  non-actor  assume  the 
burden  of  proof  merely  by  introducing  evidence  tending  to  break 
down  the  actor's  case.^ 

§  939.  (Position  of  Burden  of  Proof;  Never  Shifts);  Crim- 
inal Cases. —  The  same  rule  —  that  the  burden  of  proof  never 
shifts  —  is  equally  applicable  and  controlling  in  criminal  cases.* 


svidence,  either  by  contradicting  the 
plaintiff's  evidence  or  by  proving 
other  facts;  the  jury  have  to  con- 
sider, upon  the  evidence  given  upon 
both  sides,  whether  they  are  satisfied 
in  favor  of  the  plaintiff  with  respect 
to  the  question  which  he  calls  upon 
them  to  answer.  .  .  .  Then  comes 
the  difficulty  —  suppose  that  the  jury, 
after  considering  the  evidence,  are 
left  in  real  doubt  as  to  which  way 
they  are  to  answer  the  question  put 
to  them  on  behalf  of  the  plaintiff;  in 
that  case  also  the  burden  of  proof  lies 
upon  the  plaintiff,  and  if  the  defend- 
ant has  been  able  by  the  additional 
facts  which  he  has  adduced  to  bring 
the  minds  of  the  whole  jury  to  a  real 
state  of  doubt,  the  plaintiff  has  failed 
to  satisfy  tlie  burden  of  proof  which 
lies  upon  him."  Abrath  v.  N.  E.  Ey. 
Co.,  11  Q.  B.  D.  440  (1883),  per 
Brett,  M.  E.,  quoted  in  Thayer,  Pre- 
lim. Treat.,  356.  "  There  is  no  shift- 
ing of  the  burden  of  proof.  It  re- 
mains upon  the  State  throughout  the 
trial.  The  evidence  may  shift  from 
one  side  to  another.  The  State  may 
establish  such  facts  as  must  result  in 
a  conviction,  unless  the  presumption 
they  raise  be  met  by  evidence,  but 
still  the  burden  of  proof  is  on  the 
State  to  establish  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt." 
State  V.  Wingo,  66  Mo.  181   (1877). 

2.  Meyer    v.    Minsky,    112    N.    Y. 
Suppl,  860,  128  App.  Div.  589  (1908). 


3.  Wylie  v.  Marinofsky,  201  Mass. 
583,   88  N.  E.   448    (1909). 

§  939-1.  Alabama. —  Wharton  v. 
State,  73  Ala.  366    (1882). 

California. —  People  v.  Perinl,  94 
Cal.  573,  29  Pac.  1027   (1892). 

Colorado. —  Boykin  v.  People,  22 
Colo.  496,  45  Pac.  419   (1896). 

Connecticut. —  State  v.  Schweitzer, 
57  Conn.  532,  18  Atl.  787,  6  L.  E.  A. 
125   (1889). 

Delaware. —  State  v.  Taylor,  Houst. 
Cr.  Cas.  436  (1874). 

Illinois. —  Dacey  v.  People,  116  111. 
555,  6  N.  E.  165   (1886)    (sanity). 

Indiana. —  Trogdon  v.  State,  133 
Ind.  1,  32  N.  E.  725   (1892). 

Iowa. — 'State  v.  Brady,  91  N.  W. 
801    (1902). 

Kansas. — ■  State  v.  Conway,  56  Kan. 
682,  44  Pac.  627  (1896);  State  V. 
Crawford,  11  Kan.  32,  45  (1873). 

Kentucky. —  Ball  v.  Com.,  81  Ky. 
662,  44  Ky.  L.  Eep.  787   (1884). 

Maine. —  State  v.  Five,  26  Me.  312 
(1846). 

Massachusetts. —  Com.  v.  Choate. 
105  Mass.  451,  459  (1870)  (alibi); 
Com.  V.  McKie,  1  Gray  61,  61  Am. 
Dee.  410   (1854). 

Michigan. —  People  •;;.  McWhorter, 
93  Mich.  641,  53  N.  W.  780  (1893)  ; 
People  V.  Garbutt,  17  Mich.  9   (1868), 

Missouri. —  State  v.  Hardelein,  169 
Mo.  579,  70  S.  W.  130   (1902). 

Nebraska. —  Davis  v.  State,  54  Neb, 
177,  74  N.  W.  599  (1898). 
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On  a  criminal  proceeding,  the  burden  of  proof  never  leaves  the 
prosecution.  It  is  upon  the  government  at  the  beginning  of  the 
trial,  it  continues  unvarying  throughout  it  unaffected  by  irrele- 
vant matters,^  and  if,  when  the  case  is  closed,  every  material  alle- 
gation has  not  been  established  with  the  required  preponderance, 
the  accused  is  entitled  to  an  acquittal.  In  such  an  event,  the 
burden  of  proof  has  not  been  sustained.  The  issue  has  been  fixed 
once  for  all  by  the  pleadings,  and  the  rules  of  pleading  do  not 
permit  it  to  be  altered  during  the  progress  of  a  trial  on  those 
pleadings.^ 

§  940.  (Position  of  Burden  of  Proof;  Never  Shifts);  Persist- 
ency through  Fluctuation —  So  far  as  the  party  having  the  bur- 
den of  proof  is  concerned,  two  results  obviously  follow  from  the 
rule. 


Nevada. —  State  v.  McCluer,  5  Nev. 
133   (1869). 

New  York. —  People  v.  Downs,  133 
N.  Y.  558,  23  N.  E.  988   (1890). 

North  Carolina. —  State  v.  Garland, 
90  N.  C.  668   (1834). 

Ohio. — 'Jones  -i;.  State,  51  Ohio  St. 
331,  38  N.  E.  79    (1894). 

Pennsylvania. —  Turner  v.  Com.,  86 
Pa.  St.  54,  27  Am.  Eep.  683  (1878)  ; 
Briceland  v.  Com.,  74  Pa.  St.  463,  470 
(1873)    (alibi). 

Texas. —  Horn  v.  State,  30  Tex.  App. 
541,  17  S.  W.  1094   (1891.). 

United  States. —  Agnew  v.  U.  S., 
165  U.  S.  36,  17  S.  Ct  235  (1897)  ; 
Davis  V.  United  States,  160  U.  S.  469, 
16  Sup.  Ct.  353  (1895).  See  also 
Sutton  r.  Sadler,  3  C.  B.  (N.  S.)  87 
(1857)  and  note  to  State  v.  Scott, 
(49  La.  Ann.  253)  36  L.  R.  A.  721 
(1897).  "During  the  progress  of  a 
trial  it  often  happens  that  a  party 
gives  evidence  tending  to  establish  his 
allegation,  suflBcient  it  may  be  to  es- 
tablish it  prima  facie,  and  it  is  some- 
times said  that  the  burden  of  proof  is 
then  shifted.  All  that  is  meant  by 
this  is,  that  there  is  a  necessity  of 
evidence  to  answer  the  prima  facie 
case,  or  it  will  prevail,  but  the  bur- 
den of  maintaining  the  affirmative  of 


the  issue  involved  in  the  action  is 
upon  the  party  alleging  the  fact  which 
constitutes  the  issue,  and  this  burden 
remains  throughout  the  trial."  Heine- 
mann  v.  Heard,  62  N.  Y.  448,  455 
(1875). 

2.  Coxwell  V.  State,  66  Ga.  309 
(1881)  (conviction  of  co-defendant)  ; 
State  V.  Farr,  33  Iowa  553  (1871) 
(seen  in  company  with  criminal). 

"  When  relevant  tstimony  is  intro- 
duced, the  fact  is  that  the  govern- 
ment is  proving  its  case.  It  is  fre- 
quently said,  impliedly  giving  a  state- 
ment of  the  burden  of  proof  an  evi- 
dentiary quality,  that  the  presump- 
tion of  innocence  is  rabutted."  Wil- 
son f.  U.  S.,  162  U.  S.  613,  16  S.  Ct. 
895,  40  L.  ed.  1090  (1896)  (posses- 
sion of  articles  taken  from  deceased). 
A  ruling  more  serious  to  the  accused 
is  presented  where  the  natural  logical 
inferences  against  crime  arising  in 
favor  of  a  husband  or  father  are  said 
not  to  operate  in  favor  of  the  defend- 
ant because  covered  by  the  general 
"  presumption  of  innocence."  Hawes 
V.  State,  88  Ala.  37,  7  So.  302  (1889); 
State  r.  Soper,  148  Mo,  217,  49  S.  W. 
1007  (1898). 

3.  Wright  V.  Wright,  139  Mass.  177 
.(1885). 
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(1)  The  two  burdens  are  upon  the  same  person  at  the  beginning 
of  the  trial.  Until  the  party  having  the  burden  of  proof  estab- 
lishes a  prima  facie  case  in  his  own  favor,  his  adversary  need  do 
nothing.  The  actor  has  failed.  A  motion  to  direct  a  verdict  is  in 
order.  The  inertia  of  the  court  is  not  yet  overcome  and  that  is 
victory  for  the  reus.  Upon  the  establishment  of  the  actor's  prima 
facie  case,  the  burden  of  evidence  "  shifts  "  to  the  revs,  the  party 
on  the  defensive,  vsdth  the  negative  of  the  issue.  It  is  now  in- 
cumbent upon  the  nonactor  to  deprive  his  adversary's  case  of  its 
prima  facie  quality.  Preponderance  in  his  own  favor  would  be 
of  advantage  because  just  so  much  harder  for  the  actor  to  over- 
come ;  but  equilibrium  suifices  for  the  nonactor's  purpose.  Should 
the  nonactor  succeed  in  either  effort,  the  burden  of  evidence  re- 
turns to  the  actor,  the  party  having  the  burden  of  proof,'  and 
may  continue  so  to  alternate  between  the  parties  until  all  pro- 
bative or  constituent  facta  are  before  the  court.*  (2)  It  also  fol- 
lows that  the  two  burdens  are  not  only  together  at  the  beginning 
of  the  case ;  they  are  also  united  at  the  end  of  it,  should  the  actor 
fail  to  maintain  his  case.  If  he  win,  the  burden  of  evidence  is 
resting  on  his  opponent.  It  is  necessary  to  the  success  of  the 
actor,  the  party  having  thq  burden  of  proof,  that  he  should  emerge 
from  the  vicissitudes  of  the  trial,  including  the  changes  in  the 
position  of  the  burden  of  evidence,  with  an  ultimate  prima  facie 
ease  still  persisting  in  his  ovni  favor. 

Such  is  the  nexus  between  the  two  burdens.  They  are  together 
at  the  beginning  of  the  case:  if  the  actor  loses,  they  are  united 
at  the  end  of  it.  At  other  stages  of  the  trial,  the  burden  of  evi- 
dence follows  automatically  the  logical  necessities  of  the  situa- 
tion.   The  burden  of  proof  is  voluntarily  assumed  by  one  or  other 

§    940-1    Manistee    Nat.    Bank    v.  derance  of  the  evidence  is  sometimes 

Seymour,  64  Mich.  59,  72,  51  N.  W,  overloolced.     In  the  sense  of  the  bur- 

140    (1887)  ;    Long   v.   Long,   44  Mo.  den   of   the   evidence,   the   burden   of 

A.pp.   141    (1891);   Haines  v.  Merrill  proof  may   change  from  one  side   to 

Trust  Co.,   56  N.  J.  L.  312,  28  Atl.  the  other  as  the  trial  proceeds,  but 

796    (1893).  in  the  sense  of  maintaining  the  issue 

2.  Baxter  •».  Camp,  71  Conn.  345,  involved  in  the  action  it  constantly 

41  Atl.  §03,  71  Am    St   Rep.  169,  43  remains    on    the    party    alleging    the 

L.  E.  A.   514    (1898)  ;    Barber's   Ap-  fact  vrhieh  constitutes  the  issue,  and, 

peals,  63   Conn.  393,  27  Atl.  973,  22  when   all   the   evidence   has   been   in- 

L.  R.  A.  90  (1893)  ;  Bailey  v.  Taylor,  troduced,  the  jury  must  say  whether 

11  Conn.  531,  29  Am.  Dec.  321  (1836).  it    has    been    maintained."      Central 

"  The  distinction  between  the  burden  Bridge  Co.  v.  Butler,  2  Gray,  130,  133 

of  proof   and  the  weight  or   prepon-  (1854). 
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of  the  parties,  once  for  all,  and  cannot  be  displaced  except  upon 
formation  of  a  new  issue.  It  remains  peristent  through  all  the 
fluctuations  of  the  burden  of  evidence.  It  is,  however,  as  regards 
the  burden  of  evidence,  entirely  accurate  to  say  that  its  position  at 
any  time  is  determined  by  answering  the  question  as  to  who  would 
lose  if  no  further  evidence  were  introduced.^    The  confusion,  and 


3.  California. —  Scott    v.   Wood,    81 
Cal.  398,  22  Pac.  871    (1889). 
t       Connecticut. —  Pease     r.     Cole,     53 
Conn.  53,  71,  22  Atl.  681,  55  Am.  Eep. 
53   (1885). 

Illinois. —  Bartelott  v.  International 
Bank,  119  111.  259,  9  N.  W.  898 
(1887). 

Indiana. —  Kent  r.  White,  27  Ind. 
390   (1866). 

Iowa. —  Fornea  i;.  Wright,  91  Iowa 
392,  59  N.  W.  51  (1S94);  Veiths  v. 
Hagge,  8  Iowa  163  (1859). 

Main-e. —  Market,  etc.,  Nat.  Bank  r. 
Sargent,  85  Me.  349,  27  Atl.  192,  35 
Am.  St.  Eep.  376   (1893). 

Massachusetts. — Denny  r.  Williams, 
5  Allen  1   (1862). 

Hichigan. —  Hyde  r.  Shank,  93 
Mich.  535,  53  N.  W.  787   (1892). 

Mississippi. —  Porter  v.  Still,  63 
Miss.  357   (1885). 

New  Jersey. —  Haines  v.  Merrill 
Trust  Co.,  56  N.  J.  L.  312,  28  Atl.  796 
(1893). 

New  York. —  Baulee  v.  New  York, 
etc.,  R.  Co.,  59  N.  Y.  356,  17  Am. 
Rep.  325   (1874). 

North  Carolina. —  Wittkowsky  v. 
Wasson,  71  X.  C.  451  (1874). 

Pennsylvania. —  Hyatt  v.  Johnston, 
91  Pa.  St.  196    (1879). 

Texas. —  Joske  r.  Irvine,  91  Tex. 
574,  44  S.  W.  1059    (1898). 

Wisconsin. — ^Menominee  River  Sash, 
etc.,  Co.  V.  Milwaukee,  etc.,  R.  Co., 
91  Wis.  447,  65  N.  W.  176   (1895). 

United  States. —  Union  Pac.  R.  Co. 
V.  McDonald,  152  U.  S.  262,  14  S.  Ct. 
619,  38  L.  ed.  434  (1894)  ;  Elliott  r. 
Chicago,  etc.,  R.  Co.,  150  U.  S.  245, 
14  S.  Ct.  85,  37  L.  ed.  1068  (1893); 
Delaware,  etc,  R.   Co.  v.   Converse, 


139  V.  S.  469,  11  S.  Ct.  569,  35  L.  ed. 
213   (1891). 

England. —  Abrath  r.  North  East- 
ern R.  Co.,  11  Q.  B.  D.  440,  47  J.  P. 
692,  52  L.  J.  Q.  B.  620,  49  L.  T.  Rep. 
X.  S.  618,  33  Wklv.  Rep.  50  (1883)  ; 
Dublin,  etc.,  R.  Co.  r.  Slattery,  L.  R. 

3  App.  Cas.  1155,  39  L.  T.  Rep.  N.  S. 
365,  27  Wkly.  Rep.  191  (1878); 
Bridges  v.  North  London  R.  Co.,  L.  R. 
7  H.  L.  213,  43  L.  J.  Q.  B.  151,  30 
L.  T.  Rep.  N.  S.  844,  23  Wkly.  Rep. 
62   (1874)  ;  Ryder  v.  Wombwell,  L.  R. 

4  Excb.  32,  38  L.  J.  Exch.  8,  19  L.  T 
Eep.  N.  S.  491,  17  Wkly.  Rep.  16', 
(1868);  Barry  v.  Butlin,  2  Moor* 
P.  C.  480,  12  Eng.  Reprint  1089 
(1838). 

Canada. —  Hamilton  v.  Davis,  2 
U.  C.  Q.  B.  137  (1846).  The  "burden 
of  proof "  means  the  burden  of  es- 
tablishing a  case,  and  the  well  set- 
tled law  is  that  such  burden  remains 
unchangeably  throughout  the  entire 
case  exactly  where  the  pleadings  orig- 
inally placed  it.  The  burden  of  proof, 
in  the  sense  of  the  "  burden  of  the 
evidence,"  may  shift  constantly,  as 
the  evidence  is  introduced  by  one  side 
or  the  other  —  as  one  scale  prepon- 
derates over  its  fellow.  But  when  all 
the  evidence  is  in,  it  is  legally  neces- 
sary to  action  by  the  tribunal  that 
the  final  balance  be  one  way.  This 
necessity  does  not  at  any  time  shift, 
but  remains  constantly  throughout 
the  trial  on  one  of  the  parties  alone, 
to-wit,  on  him  who  had  the  affirma- 
tive. This  is  the  burden  of  establish- 
ing, the  burden  of  proof.  Feurt  v. 
Ambrose,  34  Mo.  App.  360,  366.  The 
rule  of  burden  of  proof  cannot  be 
made  to  depend  upon   the  order  of 
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consequent  error,  lies  in  Kpeaking  of  this  burden  of  evidence  aa 
the  "  burden  of  proof." 

§  941.  (Position  of  Burden  of  Proof;  Never  Shifts;  Persist^ 
ency  Through  Fluctuation) ;  Simile  of  the  Scales. —  In  connection 
■with  trials  at  law,  as  in  other  cases  where  an  appeal  is  made  to 
reason  on  the  basis  of  facts  and  arguments,  it  is  easy  to  use  the 
metaphor  or  simile  of  a  pair  of  scales.  It  is  customary  to  speak 
of  the  deliberations  of  the  jury,  the  balancing  of  arguments,  the 
weight  of  the  evidence,  a  preponderance  of  the  testimony  and  the 
like.  Possibly  the  same  metaphor  may  be  of  assistance  in  connec- 
tion with  the  burden  of  proof  and  the  burden  of  evidence.  Under 
the  rules  governing  another  branch  of  procedure,  that  of  plead- 
ing, in  a  manner  hereinafter  stated,^  one  of  the  parties  has  seen 
fit  to  stake  his  fortunes  in  the  case  upon  his  ability  to  establish 
the  affirmative  of  a  definite  proposition  of  fact,  that,  on  that  prop- 
osition, he  will  come  out  at  the  end  with  a  balance  of  probability 
in  his  favor,  that  when  all  the  evidence  is  in,  in  whichever  of  the 
scales  originally  placed  and  whether  deposited  there  by  himself  or 
his  adversary,  or  however  often  the  scales  may  have  alternated  in 
the  meantime,  the  final  balance  of  the  scale  should  prepon- 
derate, to  a  definite  and  predetermined  extent  in  his  favor.  The 
necessity  of  producing  this  final  preponderance  is  burden  of  proof, 
properly  so  called.  It  is  the  essence  of  such  a  burden  that  it 
cannot  shift;  it  is  a  guaranty  as  to  the  result  of  the  entire  pro- 
ceeding. The  opponent  never  has  this  burden  or  any  share  in  it. 
His  position  is  that  he  succeeds,  if  the  holder  of  the  burden  fails 
to  sustain  it  either  because  he  is  unable  to  produce  enough  evi- 
dence originally  or  because  the  matter  is  undecided,  the  scales  are 
even,  at  the  end.  Accordingly  he  who  has  the  burden  of  proof, 
i.  e.,  the  actor,  must  introduce,  at  the  outset,  evidence,  or  its 
equivalent,  in  support  of  his  contention.  He  must  put  something 
into  his  side  of  the  scales  until  they,  level  at  the  beginning,  pre- 

proof,  or  upon  the  particular  mode  tion;  the  latter  shifts  from  side  to 
in  which  the  evidence  ia  introduced.  side  in  the  progress  of  the  trial,  ac- 
Com.  V.  McKie,  1  Gray  61,  64.  The  cording  to  the  nature  and  strength 
burden  of  proof  and  the  weight  of  of  the  proof  offered  in  support  or  de- 
evidence  are  two  very  different  things ;  nial  of  a  main  fact  to  be  established, 
the  former  remains  on  the  party  af-  Kendall  v.  Brownsen,  47  N.  H.  186, 
firming  a  fact  in  support  of  his  case,  200. 
and  is  not  changed  in  any  aspect  of  §  941-1.  §  942. 
the   cause  except   by   legal   presump- 
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ponderate  to  the  predetermined  extent.  This  is  the  burden  of 
evidence.  The  two  burdens  are  together,  in  the  same  person. 
When  this  preponderance  is  established,  the  burden  of  evidence 
shifts  to  the  party  who  is  not  under  the  burden  of  proof,  the 
nonactor  or  reus  so  called.  The  latter  must  place  some  evidence 
in  his  own  scale  for  the  purpose  of  destroying  the  otherwise  fatal 
preponderance  against  him,  or  if  possible  create  a  balance  in  his 
own  favor.  The  alternative  is  to  lose  his  case.  Should  he  succeed 
in  accomplishing  either  of  these  purposes  the  burden  of  evidence 
returns  to  the  holder  of  the  burden  of  proof  to  restore  under  pen- 
alty of  failure  in  the  case,  the  balance  in  his  favor.  In  this  way, 
the  burden  of  evidence  may  fluctuate  between  the  parties  until 
the  supply  of  available  facts  is  exhausted.  But  nothing  of  all 
this  affects,  or  can  affect,  the  position  of  the  burden  of  proof ;  that 
has  remained  constant  throughout,  precisely  where  it  rested  at 
the  beginning,  to  wit,  on  the  party  who  originally  assumed  it. 
If,  when  all  the  evidence  is  in,  by  whomever  produced,  the  final 
balance  is  not  in  his  favor,  he  loses; — which  is  precisely  the 
hazard  to  which  he  has  been  exposed  at  every  stage  of  the  trial, 
merely  because  he  has  the  burden  of  proof. 

The  incidents  of  these  two  burdens  of  proof  and  of  evidence 
■will  be  considered  in  this  order,  both  in  civil  proceedings,  regular 
and  special,  and  in  criminal  cases.  There  is  a  nexus,  or  connec- 
tion, between  these  two  burdens,  as  has  now  been  seen.^ 

§  942.  (Position  of  Burden  of  Proof) ;  Common  Law  Pleading. 

—  Under  common-law  pleading,  procedure  does  not  necessarily 
place  the  burden  of  proof  upon  the  plaintiff,  complainant  or  other 
party  originally  seeking  affirmative  action  on  his  own  behalf.  The 
burden  is  only  upon  him  when  his  opponent,  defendant,  tenant 
or  however,  he  may  be  styled,  contents  himself  with  denying  some 
essential  allegation  in  the  plaintiff's  case ; —  in  other  words,  when, 
as  is  said,  he  proceeds  by  way  of  traverse  or  any  statutory  equiva- 
lent of  a  traverse. 

Waiver. —  The  allotment  of  position  established  for  the  burden 
of  proof  by  the  rules  of  pleading  may  be  varied  by  the  action  of 
the  parties.    For  example,  one  on  whom  the  burden  of  proof  does 

2.  §  940. 
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W.  473,  17  Ky.  L.  Rep. 
V.    Talbot,    12 


not  rest  —  the  reus^ — may,  by  his  conduct  assume  the  onv3. 
"  Reus  excipiendo  fit  actor."^ 

§  943.  (Position  of  Burden  of  Proof;  Common  Law  Plead- 
ing) ;  General  Eule. —  Procedure  in  assigning  the  burden  of  proof 
to  one  of  the  respective  parties  adopts  as  its  final  and  determina- 
tive guide,  the  condition  of  the  issue  formed  by  the  pleadings. 
Whichever,  of  the  parties,  has  the  affirmative  of  the  issue  as 
determined  by  the  pleadings,  has  the  burden  of  proof  ,^  to  establish 

§  942-1.  Thay«r,  Prelim.  Treat., 
369. 

The  proper  action  of  an  appellate 
court  is  thus  illustrated  in  an  opinion 
by  the  High  Court  of  Judicature  in 
India.  "  Where,  however,  misplace- 
ment of  the  onus  has  been  acquiesced 
in  by  the  parties  in  the  Court  of 
first  instance  or  as  here  apparently 
in  both  the  Courts  below,  this  Court 
would  be  very  reluctant  to  interfere 
with  the  result  unless  there  were 
reason  to  suppose  that  the  error  may 
have  produced  error  in  the  decision 
of  the  case  on  the  merits  (Mukund 
and  others  v.  Bahori  Lai,  1  L.  E., 
3  All.  824),  and  no  doubt  a  defend- 
ant may  be  regarded  as  sustaining 
the  onus  as  to  consideration  by 
eliciting  statements  from  the  plain- 
tiff's witness  sufficient  to  make  the 
payment  of  consideration  grossly  im- 
probable: Vithaldas  Narotamdas  v. 
Karsandas  Keshavdas,  5  Bom.  H.  C. 
83 ".  Gaugadas  v.  Dama,  5  Bombay 
L.  Rep.  177,  178  (1903),  per  Batty,  J. 

§  943-1.  Ak6ama.— Tillis  v.  Mc- 
Kinna,  114  Ala.  311,  21  So.  465 
(1896). 

Georgia. —  Craig  v.  Adair,  33  6a. 
373   (1857). 

Illinois. —  English  f.  Porter,  109 
111.  385   (1884). 

Indiana. —  McClure  v.  Pursell.  6 
Ind.  330    (1855). 

Iowa. —  McCollister  v.  Yard,  90 
Iowa  621,  57  N.  W.  447   (1894). 

Kansas. —  Montgomery  v.  Road,  34 
Kan.  123,  8  Pac.  353   (1885). 

Kentucky. —  Com.  v.  Louisville,  etc.. 


R.  Co.,  31  S 
417   (1895). 

Louisiana. —  Young 
Rob.   518    (1846). 

Massachusetts. —  Loring  v.  Steine- 
man,  1  Mete.  204    (1840). 

Michigan.—  Wildey  v.  Crane,  69 
Mich.  17,  36  N.  W.  734    (1888). 

Mississippi. — Mask  v.  Allen,  (1894) 
17  So.  82. 

Missouri. —  Berger  v.  St.  Louis 
Storage  &  Commission  Co.,  136  Mo. 
App.  36,  116  S.  W.  444   (1909). 

Nebraska. — Allen  v.  Chicago,  B.  & 
Q.  R.  Co.,  118  N.  W.  655  (190S). 

New  York. —  Heineman  v.  Heard,  63 
N.  Y.  448  [^reversing  3  Hun  324,  4 
Thomps.  &  C.  666]   (1875). 

North  Carolina. —  Walker  v.  Carpen- 
ter, 144  N.  C.  674,  57  S.  E.  461 
(1907);  Pollock  V.  Warwick,  104 
N.  C.  638,  10  S.  E.  699   (1889). 

Ohio. —  Klunk  v.  Hocking  Valley 
Ry.  Co.,  (Ohio  1906)  T7  N.  E.  752; 
Titus  V.  Lewis,  33  Ohio  St.  304 
(1877). 

Oregon. —  Farley  v.  Parker,  4  Or. 
369   (1872). 

Pennsylvania. — ■  Zerbe  v.  Miller,  16 
Pa.  St.  488    (1851). 

South  Carolina. —  Connor  v.  Green 
Pond,  etc.,  R.  Co.,  23  S.  C.  437 
(1885). 

Texas. —  Mills  v.  Johnston,  23  Tex. 
308   (1859). 

Washington. —  Wright  v.  Stewart, 
19  Wash.  179,  52  Pa.  1030   (1898). 

West  Virginia. —  Pusey  v.  Gardner, 
21  W.  Va.  469   (1883). 

United  States. —  Simonton  v.  Win- 
ter, 5  Pet.  141,  8  L.  ed.  75  (1831). 
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his  contention  by  the  legally  required  preponderance  of  the  evi- 
dence.* This  burden  necessarily  includes  the  fact  that  all  condi- 
tions precedent  to  the  right  claimed  have  been  performed.* 

§  944.  (Positioa  of  Burden  of  Proof;  Common  Law  Plead' 
ing);  Burden  on  Plaintiff — Where  the  defendant  traverses,  or 
denies  one  or  more  material  allegations^  of  the  plaintiff's  declara- 
tion, either  in  an  action  of  tort,*  or  contract,*  or  concerning  land,* 


England. —  Em  p.  Palmer,  1  Deac. 
&  C.  371  (1832).  "The  proper  sub- 
ject of  affirmation  and  negation  is  not 
'  facts '  but  '  propositions.'  It  ia 
common,  indeed,  to  say  that  we  af- 
firm or  deny,  admit  or  reject,  a  fact, 
meaning,  tfiat  we  affirm  or  deny,  ad- 
mit or  reject,  the  proposition  that  the 
fact  exists.  Nor  does  this  manner  of 
speaking  give  rise  to  any  misconcep- 
tion."    Solicit.  Jour.,  «;ol.  20,  p.  869. 

S.  Chicago,  etc.,  R.  Co.  v.  Lambert, 
119  111.  255,  10  N.  E.  219  (1887); 
Parfitt  V.  Lawless,  L.  R.  2  P.  &  D. 
462,  41  L.  J.  P.  &  Adm.  68,  27  L.  T. 
Rep.  N.  S.  215,  21  Wkly.  Rep.  200 
(1872).  "When  upon  all  the  facts 
the  case  is  left  in  equipoise,  the  party 
affirming  must  fail."  Oaks  r.  Harri- 
son, 24  Iowa  179   (1868). 

3.  Sext  V.  Geise,  80  Ga.  698,  6  S.  E. 
174  (1888)  ;  Doe  V.  Roberts,  4  Dougl. 
306,  26  E.  C.  L.  491  (1785);  Home 
L.  Assoc.  V.  Randall,  30  Can.  Supreme 
Ct.  97  (1899)  (plaintifT);  Light  v. 
Woodstock,  etc.,  E.,  etc.,  Co.,  13  U.  C. 
Q.  B.  216  (1855)  (defendant).  But 
see  Thayer  v.  Connor,  5  Allen  (Mass.) 
25  (1862)  ;  Coffin  V.  Grand  Rapids 
Hydraulic  Co.,  136  N.  Y.  655,  32  N.  E. 
1076   (1893). 

§  944^1.  Marcotte  v.  Sheridan,  91 
N.  Y.  Suppl.  744  (1905);  John 
Ainsfield  Co.  i'.  Rasmussen,  (Utah 
1906)  85  Pac.  1002.  See  also,  Alex- 
ander V.  'Woodmen  of  the  World, 
(Ala.  1909)  49  So.  883;  Courson  v. 
Pearson,  132  Ga.  698,  64  S.  E.  997 
(1909). 

The  general  issue  operates  as  a  de- 
nial of  all  material  allegations  of 
the  declaration.  Nash  v.  Cooney,  108 
111.  App.  211   (1903). 


2.  Alabama. —  Western  R.  Co.  v. 
Williamson,  114  Ala.  131,  21  So.  827 
(1896). 

Illinois. —  Hudson  c.  Miller,  97  111. 
App.  74  (1901). 

Iowa. —  Grimmell  v.  Warner,  21 
Iowa  11   (1866). 

Kentucky. —  Louisville,  etc.,  R.  Co. 
V.  McClain,  66  S.  W.  391,  23  Ky.  L. 
Rep.  1878    (1902). 

Michigan. —  Sheley  v.  Brooks,  114 
Mich.  11,  72  N.  W'.  37   (1897). 

New  York. —  Taylor  v.  Guest,-  58 
N.  Y.  262   (1874). 

Pennsylvania. —  Griswold  v.  Gebbie, 
126  Pa.  St.  353,  17  Atl.  673,  12  Am. 
St.  Rep.  878    (1889). 

Texas. —  Ihi-yer  r.  Bassett,  1  Tex. 
Civ.  App.  513,  21  S.  W.   621    (1892). 

Wisconsin. —  Mosher  r.  Post,  89 
Wis.  602,  62  N.  W.  510    (1895). 

3.  Florida. —  Florida  Ry.  Co.  r. 
Thomas,  (Fla.  1908)  45  South.  720 
(defendant  denies  performance  by 
plaintiflF). 

Illinois. —  Clark  v.  HoflFman,  128 
111.  App.  422  (1906)  (joint  liability); 
Merchant  v.  Manion,  97  111.  App.  43 
(1901). 

Kansas. —  Piper  r.  Matkins,  8  Kan. 
App.  215,  55  Pac.  487   (1898). 

Kentucky. —  Kenton  Ins.  Co.  v.  Os- 
borne, 51  S.  W.  306,  21  Ky.  L.  Rep. 
330  (1899). 

Maryland. —  Laubheimer  v.  Naill, 
88  Md.  174,  40  Atl.  888   (1898). 

Kew  Hampshire. —  Eastman  v. 
Gould,  63  N.  H.  S9   (1884). 

New  York.— Fold  r.  Standard  Oil 
Co.,  32  N.  Y.  App.  Div.  596,  53  N.  Y. 
Suppl.  48   (1898). 

4.  Clifton  V.  Town  of  Weston,  54 
W.  Va.  250,  46  S.  E.  360    (1903). 
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the  burden  of  proof  is  on  the  plaintiff  f —  even  where  the  traverse 
is  an  argumentative  one,  in  the  form  of  an  affirmative  plea,® — 
though  a  party  is  not  called  to  explain  or  disprove  his  opponent's 
allegations. ''  If  the  form  of  defendant's  pleading  is  negative, —  as 
where  he  files  a  general  issue,  the  burden  of  proof  is  upon  the 
plaintiff  even  should  the  defendant  introduce  an  aifirmative  de- 
fense under  this  negative  allegation.® 

§  945.  (Position  of  Burden  of  Proof;  Common  Law  Plead- 
Ing;  Burden  on  Plaintiff);  Eeplication — Should  the  defendant 
set  up  an  affirmative  defense,  as  he  well  may  do,  the  plaintiff  may 
compel  his  opponent  to  assume  the  burden  of  proof  by  denying 
or  traversing  the  new  matter  set  up  by  the  defendant.  But  he 
may  adopt  a  different  course  by  alleging  on  his  own  behalf,  new 
facts  in  confession  and  avoidance.  Should  this  affirmative  replica- 
tion be  traversed  by  the  defendant,  the  burden  of  proof  is  on  the 
plaintiff.^ 


6.  Alabama. —  Western  R.  Co.  v. 
Williamson,  114  Ala.  131,  21  So.  827 
(1896). 

District  of  Columbia. —  Tolson  v. 
Inland,  etc.,  Coasting  Co.,  6  Mackey 
39  (1887). 

Illinois. —  Kitner  V.  Whitlock,  88 
111.  513   (1878). 

Massachusetts. —  Starratt  v.  Mul- 
len, 148  Mass.  570,  20  N.  E.  178,  2 
L.  R.  A.  697   (1889). 

Hew  Hampshire. —  Eastman  v. 
Gould,  63  N.  H.  89  (1884). 

Texas. —  Pares  v.  St.  Louis,  etc.,  R. 
Co.,  (Civ.  App.  1900)  57  S.  W.  301. 
See  also  Wright  v.  Stewart,  19  Wash. 
179,  52  Pac.  1020   (1898). 

e.  For  example,  in  an  action  of 
contract  on  the  warranty  of  the  en- 
dorsement on  a  promissory  note, 
where  the  defendant  set  up  that  he 
was  acting  as  a  broker  in  the  nego- 
tiation of  the  note,  and  that  the 
plaintiff  knew  the  fact,  it  was  held 
that  plaintiff's  request  for  a  ruling 
that  the  burden  of  proof  was  on  the 
defendant  to  satisfy  the  jury  of  these 
facts,  was  properly  refused.  "  Al- 
though it  was  incumbent  upon  the 
defendant   to  establish   the  truth   of 


any  fact  relied  upon  by  him  to  over- 
come the  prima  facie  case  which  the 
plaintiff  had  made  out,  yet  there  was 
no  change  in  the  burden  of  proof  in 
a  legal  sense.  This  defense  was  not  a 
confession  and  avoidance.  It  was  in- 
deed an  assertion  of  new  and  distinct 
facts;  but  it  tended  to  establish  the 
negative  of  the  very  proposition  upon 
which  alone  the  plaintiff  could  re- 
cover; namely,  that  his  contract  was 
with  the  defendant  in  the  suit." 
Wilder  v.  Cowles,  100  Mass.  487 
(1868). 

7.  Schallman  v.  Royal  Ins.  Co.,  94 
111.  App.  364   (1901). 

8.  Adams  v.  Pease,  113  111.  App. 
356  (1904)    (fraud). 

§  945-1.  Illinois. —  Chicago  &  A. 
Ry.  Co.  V.  Jennings,  114  111.  App. 
622   (1904). 

Iowa. —  Clapp  V.  Cunningham,  50 
Iowa  307  (1879). 

Kansas. —  Meeh  v.  Missouri  Pac.  R. 
Co.,  61  Kan.  630,  60  Pac.  319  (1900). 

Nebraska. —  Omaha  F.  Ins.  Co.  v. 
Thompson,  50  Neb.  5S0,  70  N.  W.  30 
(1897). 

New  York. —  Blunt  v.  Barrett,  54 
N.  Y.  Super.  Ct.  548  (1887). 
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§  946.  (Position  of  Burden  of  Proof;  Common  Law  Plead- 
ing);  Burden  on  Defendant. —  Where  the  defendant  does  not  trav- 
erse, but  sets  up  affirmative  matter,  as  by  pleading  in  abatement,^ 
by  claiming^  or  setting  up  new  matter  in  avoidance  of  the 
plaintiff's  action,*  the  burden  of  proof  is  upon  him.*     This  is 


England. —  Ferguson  v.  Gilmour,  1 
L.  C.  Jur.  131  (1857).  "The  de- 
fendants pleaded  release,  and  con- 
cluded properly  with  a  verification; 
the  plaintiff  replied  fraud  and.  covin 
of  defendants  in  obtaining  the  release, 
and  concluded  to  the  country.  This 
replication  should  have  concluded 
with  a  verification,  and  should  have 
been  followed  with  a  rejoinder  by  de- 
fendants denying  fraud  and  covin  and 
concluding  to  the  country,  and  there- 
upon the  issue  is  formed  by  adding 
similiter.  No  similiter  was  added 
and  it  is  unimportant  whether  a 
similiter  was  added  or  not.  The  party 
adding  similiter  has  the  burden  of 
proof.  Upon  the  pleadings  as  to  re- 
lease, the  burden  was  upon  plaintiff 
to  prove  that  the  release  was  ob- 
tained by  defendants  by  fraud  and 
covin  practiced  upon  plaintiff."  C.  k 
A.  Ry.  Co.  V.  Jennings,  114  111.  App. 
623,  634  (1904). 

S  946-1.  Seidschlag  v.  Town  of  An- 
tioch,  109  111.  App.  291  (1904)  (lack 
of  jurisdiction).  Boyce  v.  Augusta 
Camp,  No.  7429.  M.  W.  A.,  14  Okl. 
642,  78  Pac.  323  (1904)  (plaintiff's 
lack  of  capacity  to  sue). 

2.  Jewett  V.  Davis,  6  N.  H.  518 
(1834)  (non-joinder)  ;  Robertson  v. 
Ephraim,  18  Tex.  118  (1856)  (non- 
residence)  ;  Hopson  v  Caswell,  13 
Tex.  Civ.  App.  492,  36  S.  W.  312 
(1896)  (want  of  jurisdiction);  De 
Sobry  v.  Nicholson,  3  Wall.  (U.  S.) 
430,  18  L.  ed.  203  (1865)  (want  of 
jurisdiction)  ;  Gilmer  v.  Grand 
Rapids,  16  Fed.  708  (1883)  (non- 
residence). 

3.  Alabama. —  America  Land  Mort., 
etc.,  Co.  f.  Preston,  119  Ala.  290,  24 
So.  707   (1898). 

Arkansas. —  Weil  v.  Fineran,  (Ark. 
1906)   93  S.  W.  568   (fraud). 


California. —  De  Laval  Dairy  Sup- 
ply Co.  V.  Steadman,  (Cal.  App. 
1907)  92  Pac.  877;  Prince  v.  Ken- 
nedy, (Cal.  App.  1906)  85  Pac.  859; 
Melone  v.  RufSno,  129  Cal.  514,  63 
Pac.  93,  79  Am.  St.  Rep.  127    (1900). 

Colorado. —  Bliley  v.  Wheeler,  5 
Colo.  App.  287,  38  Pac.  603    (1894). 

Florida. —  Bacon  f.  Green,  36  Fla. 
325,  IS  So.  870    (1895). 

Illinois. —  Swift  &  Co.  v.  Mutter, 
115  111.  App.  374  (1904)  (pay- 
ment) ;  Michels  i\  West,  109  111.  App. 
418  (1903)  ;  Supreme  Tent  K.  of  M. 
of  W.  V.  Stensland,  105  111.  App.  267 
(1902). 

Indiana. —  Swift  v.  Ratliflf,  74  Ind. 
426   (1881). 

Iowa. —  Johnson  v.  Berdo,  (Iowa 
1906)  106  N.  W.  609  (account 
stated). 

Kentucky. —  Bailey  v.  Porter,  99 
S.  W.  932,  30  Ky.  L.  Rep.  915  (1907) 
(license)  ;  Kentucky  L.,  etc.,  Ins.  Co. 
V.  Thompson,  35  S.  W.  550,  18  Ky. 
L.  Rep.  79   (1896). 

Louisiana. —  Scovel  v.  Gill,  30  La. 
Ann.  1207    (1878). 

Maine. —  Gile  v.  Sawtelle,  94  Me. 
46,  46  Atl.  786   (1900). 

Massachusetts. —  Sayles  v.  Quinn, 
(Mass.  1907)  82  N.  E.  713  (recoup- 
ment) ;  Jones  v.  Ames,  135  Mass.  431 
(1883). 

Michigan. — Truax  r.  Heartt,  97  N. 
W.  394,  10  Detroit  Leg.  X.  709  ( 1903) 
(recoupment)  ;  Baumier  v.  Antiau,  79 
Mich.  509,  44  N.  W.  939  (1890).  See 
also  Truax  v.  Heartt,  (1903)  97 
N.  W.  394. 

Minnesota. —  Day  v.  Raguet,  14 
Minn.  273    (1869). 

Mississippi. —  Bogart  v.  Tanncn- 
baum,  53  Misc.  (N.  Y.)  310,  103 
N.    y.    Suppl.    98     (1907);    Cain    v. 
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equally  the  rule  although  the  plaintiff  answers  by  anticipation 
in  his  declaration  the  facts  which  he  assumes  will  he  set  up  by 
the  defendant,®  or  makes  an  argumentative  traverse  in  his  replica- 
tion.® Xor,  is  it  important,  in  this  connection,  should  the  plaintiff 
take  issue  on  this  new  matter,  by  denying  or  traversing  it,  that 
such  affirmative  defense  involves  proof  of  negative  propositions/ 
Should  the  plaintiff's  replication  set  up  an  affirmative  defense 
which  the  defendant  meets  with  a  rejoinder  by  way  of  confession 
and  avoidance  the  burden  of  proof  is  upon  the  defendant^  and  it 

Moyse,    71    Miss.    653,    15    So.    115 
(1893), 

Montana. —  Gibson  v,  Swofford,  123 
Mo.  App.  126,  97  S.  W.  1007  (1906) 
(purchase)  ;  Knoche  v.  Whiteman,  86 
Mo.  App.   568    (1901). 

Nebraska. — ■  Home  F.  Ins.  Co.  v. 
Johansen,  59  Neb.  349,  80  N.  W.  1047 
(1899). 

Hew  Hampshire. —  Benton  v.  Bur- 
bank,  54  N.  H.  583    (1S74). 

New  York. —  Coffin  r.  Grand  Rapids 
Hydraulic  Co.,  136  N.  Y.  655,  33  N.  E. 
1076  [affirming  61  N.  Y.  Super.  Ct. 
51,  18  N.  Y.  Suppl.  782]    (1892). 

North  Carolina. —  McQueen  v.  Peo- 
ple's Nat.  Bank,  111  N.  C.  509,  16 
S.  E.  370    (1892). 

Pennsylvania. —  Erb  o.  Erb,  50  Pa. 
St.  388   (1865). 

Tennessee. —  Gaugh  v.  Henderson,  2 
Head  628   (1859). 

Texas. —  Skipwith  v.  Hurt,  (Civ. 
App.)    (1900)   58  S.  W.   192. 

Vermont. —  Burton  v.  Blin,  33  Vt. 
151   (1851). 

Wisconsin. —  Fuller  v.  Worth,  91 
Wis.  406,  64  N.  \v.  995    (1895). 

United  States. —  Home  Ben.  Assoc. 
V.  Sargent,  143  U.  S.  691,  13  S.  Ct. 
332,  35  L.  ed.  1160  (1892);  Lake 
Shore,  etc.,  R.  Co.  v.  P'elton,  103  Fed. 
237,  43  C.  C.  A.  189   (1900). 

England. —  The  Agra  v.  Elizabeth 
Jenkins,  L.  R.  1  P.  C.  501,  36  L.  J. 
P.  &  Adm.  16,  16  L.  T.  Rep.  (N.  S.) 
755,  4  Moore  P.  C.  (N.  S.)  435,  16 
Wkly.  Rep.  735,  16  Eng.  Reprint  383 
(1867);  Calder  v.  Rutherford,  3  B. 
&  B.  303,  7  Moore  C.  P.  158,  7  E.  C. 
L.   743    (1883);    Elkin  v.   Janson,   9 


Jur.  353,  14  L.  J.  Exch.  301,  13  M. 
&  W.  655  (1845).  See  also,  Gode- 
froy  V.  Jay,  7  Bing.  413,  5  M.  &  P. 
284  (183a)  ;  Penny  v.  Foy,  8  B.  &  C. 
11,  13,  2,  Man.  &  R.  181,  6  L.  J. 
(0.  S.)  K.  B.  330  (1828)  (payment). 
Canada. —  Hart  v.  Jones,  (K.  B. 
1834)  1  S.  R.  589;  Bury  v.  Forsyth, 
32  L.  C.  Jur.  267  (1887);  Manning 
V.  Thompson,  17  U.  C.  C.  P.  606 
(1867). 

4.  "  The  burden  of  proof  upon  a 
plea  of  unseaworthiness  to  an  action 
on  a  policy  of  marine  insurance  lies 
upon  the  defendant,  and  so  far  as 
the  pleadings  go  it  never  shifts.  .  .  . 
But  when  facts  are  given  in  evidence, 
it  is  often  said  that  certain  pre- 
sumptions, which  are  really  infer- 
ences of  fact,  arise,  and  cause  the 
burden  of  proof  to  shift;  and  so 
they  do  as  a  matter  of  reasoning, 
and,  as  a  matter  of  fact."  Pickup  v. 
Thames  Ins.  Co.,  3  Q.  B.  D.  594,  600 

(1875),  per  Brett,  L.  J.  See  also, 
Albrath  v.  No.  East  Ry.  Co.,  11  Q. 
B.  D.  440  (1883);  Davey  v.  Lond. 
S.  W.  Ry.  Co.,  12  Q.  B.  D.  70  (1883); 
Anderson  v.  Morice,  L.  R.  10  C.  P. 
58    (1874). 

5.  Henry  v.  Ward,  49  Neb.  393,  68 
N.  W.  518  (1896);  Hill  v.  Allison, 
51  Tex.  390   (1879). 

6.  Fox  V.  Billiard,  35  Miss.  160 
(1858);  Wilson  v.  Hodges,  2  East 
313,  6  Rev.  Rep.  437    (1803). 

7.  Craig  v.  Proctor,  6  R.  I.  547 
(1860)    (illegality). 

8.  Millar  v.  Sollitt,  131  111.  App. 
196   (1907). 
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is  said  not  to  be  material  that  the  plaintiff  undertakes  to  establish 
by  evidence,  the  truth  of  his  replication.^ 

§  947.  (Position  of  Burden  of  Proof;  Common  Law  Plead' 
ing;  Burden  on  Defendant);  Affirmative  Defences — The  defend- 
ant, however,  is  ncrt  limited  to  this  course.  He  is  permitted  by 
the  rules  of  common  law  pleading  to  proceed  by  way  of  affirmative 
defence; — pleading  either  in  abatement  or  by  way  of  confession 
and  avoidance.  He  thereby  concedes  that  the  plaintiff  is  entitled 
to  receive  the  aid  of  the  court,  to  overcome,  as  it  were,  its  inertia, 
unless  certain  facts  are  found  to  be  true  as  he  asserts  them  to  be. 
In  such  cases  the  burden  of  proof,  if  these  facts  are  denied  lies 
upon  the  defendant.  He  has  assumed,  as  it  were,  the  role  of 
actor  which  would  othermse  be  upon  the  plaintiff;  he  is,  fro 
hac  vice  the  actor,  in  that  he  has  consented  to  stake  his  su-ccess 
in  the  action  upon  his  ability  to  establish  a  definite  proposition 
of  fact.  It  is  a  characteristic  feature  of  procedure  incidental  to 
the  use  of  common  law  pleading  that  under  it  the  judge  acts  upon 
the  assumption  as  true  of  the  plaintiff's  contention,  should  the 
defendant  fail  in  establishing  the  propositions  as  to  which  he  has 
assumed  the  aifirmative.  This  is  done  by  virtue  of  the  consent 
by  the  defendant  to  such  a  course  implied  in  the  admissions  of 
his  aifirmative  pleading.  Though  it  thus  appears  clearly  that  the 
subject  of  "burden  of  proof"  is  not  part  of  the  subject  of  evi- 
dence, the  custom  of  so  treating  it  seems  inveterate. 

What  defenses  are  affirmative  is  a  matter  of  some  technicality 
and  a  natural  divergence  of  ruling  in  different  jurisdictions.  As 
is  said  by  the  Massachusetts  supreme  judicial  court  ;^ —  "  Un- 
doubtedly many  matters  which,  if  true,  would  show  that  the  plain- 
tiff never  had  a  cause  of  action,  or  even  that  he  never  had  a  valid 
contract,  must  be  pleaded  and  proved  by  the  defendant;  for  in- 
stance, infancy,  coverture,  or,  probably,  illegality."  ^    In  general, 

9.  Millar  v.   Sollitt,   131  III.   App.  the  case  otherwise  on  this   point,   it 

196    (1907).  is   necessary  for   the   party   to   intro- 

§  947-1.  Starratt    v.    Mullen,    1*8  duce  evidence  on  his  own  behalf.     To 

Mass.  570,  571,  20  N.  E.  178,  S  L.  R.  prevent  surprise,  notice  of  the  actual 

A.   697    (1889).  defence  relied  on  might  properly  have 

2.  The  original  basis  of  this  diffi-  been  required  as  a  matter  of  adminis- 

culty  is  confusion  betvfeen  burden  of  tration   or   practice.      §§    173   et   seq. 

proof  and  burden  of  evidence.     Evi-  But   no   defense  which   negatives   the 

dently,    the    party    relying    on    these  original   cause   of  action  relied   upon 

affirmative    or    defensive    facts    must  can  fairly  be   said  to  be   affirmative. 

prove  them.     If  nothing  appears  on  The  same  confusion  ig  shown  in  the 
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however,  such  affirmative  defences  agree  by  implication  of  law 
that  the  cause  of  action  relied  upon  by  the  plaintiff  once  existed 
as  claimed,  but  assert  that  it  has  been  lost  or  modified  by  subse- 
quent events.^  While,  undoubtedly,  the  nonactor  or  reus  may  by 
assuming  a  burden  of  proof  which  does  not  properly  belong  to 
him,  so  conduct  himself  as  to  render  it  inequitable  that  he  should 
afterwards  discharge  himself  of  the  burden,  it  is  equally  clear 
that  simply  relying  on  a  defence  affirmative  in  form  which,  in 
reality,  merely  traverses  the  affirmative  case  of  the  actor  does  not 
necessarily  shift  the  burden  of  proof. 


rule,  established  originally  by  so 
excellent  a  jurist  as  Chief  Justice 
Shaw,  of  Massachusetts ; —  that  where 
a  party  contents  himself  with  in- 
troducing facts  in  negation  of  the 
case  against  him,  he  assumes  no 
burden  of  proof,  but  that  when  he 
relies  upon  some  independent  fact, 
inconsistent  with  the  case  relied  on 
against  him,  the  burden  of  proof 
"  shifts  "  to  himself.  Powers  t".  Rus- 
sell, 13  Pick.  (Mass.)  69  (1832). 
See  also,  Tarbox  v.  Eastern  Steamboat 
Co.,  50  Me.  339  (1861).  Applied  to 
the  burden  of  evidence,  the  statement 
is  entirely  correct.  In  connection 
with  the  burden  of  proof,  it  is  other- 
wise. See  also,  Pendleton  v.  Cline,  85 
Cal.  142,  34  Pac.  659  (1890).  Where 
the  plaintiff  fails  to  state  a  cause 
of  action  the  defendant,  not  demur- 
ring but  asserting  the  defect  in  plain- 
tiff's cause  of  action  by  way  of  af- 
firmative defense,  has  the  burden  of 
proof.  Kiesel  v.  Bybee,  14  Idaho  670, 
95  Pac.  20  (1908).  The  burden  of 
establishing  an  offirmative  defense  is 
on  the  party  pleading  it.  Mansfield 
V.  Mallory,  (Iowa  1908)  118  N.  W. 
S90. 

3.  Alabama. —  Moore  v.  Barber  As- 
phalt Paving  Co.,  118  Ala.  563,  23 
So.  798    (1897)     (recoupment). 

Arkansas. —  Neal  i;.  Deming,  (Ark. 
1893)   21  S.  W.  1066   (estoppel). 

IlUnois. —  Chandler  v.  Smith,  70 
111.  App.   658    (1897)     (license);   At- 


chison   V.    Dullam,    16    111.    App.    42 
(1884)    (accident). 

Indiana.— Swiit  v.  Ratliff,  74  Ind. 
426  (1881)    (release). 

Kentucky. —  Gernert  Bros.  Lumber 
Co.  );.  Rapier,  37  S.  W.  261,  18  Ky. 
L.  Rep.  536  (1896)  (modification  by 
agreement ) . 

Louisiana. —  Durham  v.  Williams, 
32  La.  Ann.  962  (1880)  (license); 
Scovel  V.  Gill,  30  La.  Ann.  1207 
(1378)    (release). 

Massachusetts. —  Thayer  v.  Connor, 
5  Allen  (Mass.)  25  (1862)  (condi- 
tions subsequent ) . 

Michigan. — Truax  v.  Heartt,  (Mich. 
1903)   97  N.  W.  304   (recoupment). 

Missouri. — ■  Knoche    v.    Whiteman, 
86   Mo.   App.    568    (1900)     (release). 
New  Jersey. — Warwick  v.  Stockton, 
(N.  J.  Ch.   1897)    37  Atl.  458    (sub- 
sequent  agreement). 

North  Carolina. —  Cook  v.  Guirkin, 
119  N.  C.  13,  25  S.  E.  715  (1896) 
(license). 

Texas. —  St.  Louis  Southwestern 
R.  Co.  V.  Smith,  20  Tex.  Civ.  App. 
451,  49  S.  W.  637  (1889)  (uncon- 
stitutionality) ;  Gann  v.  Shaw,  2  Tex. 
App.  Civ.  Cas.  §  255  (1884)  (re- 
convention). 

Wyoming. —  Hood  v.  Smiley,  5 
Wyo.  70,  36  Pac.  856  (1894)  (aband- 
onment ) . 

England. —  Pickup  v.  Thames,  etc.. 
Mar.  Ins.  Co.,  L.  R.  3  Q.  B.  D.  594, 
4  Aspin.  43,  47  L.  J.  Q.  B.  749,  39 
L.  T.  Rep.  (N.  S.)  341,  36  Wkly. 
Rep.   639    (1878)     (unseaworthiness). 
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§  948.  (Position  of  Burden  of  Proof;  Common  Law  Plead- 
ing; Burden  on  Defendant;  Affirmative    Defences);  Lack  of 

Consideration. —  Thus,  for  example,  where  a  defendant  relies  upon 
lack  of  consideration  for  a  contract,  this  does  not  shift  the  burden 
of  proving  the  existence  of  a  consideration  as  essential  to  a  valid 
contract.^ 

Lach  of  consideration  has  been  treated  as  an  aiErmative  de- 
fense.^ 

§  949.  (Position  of  Burden  of  Proof;  Common  Law  Plead- 
ing); Negative  Allegations. —  The  rule  assigning  the  burden  of 
proof  is  frequently  so  stated  as  to  lead  to  an  inference  that  by  it 
is  meant  that  the  burden  of  proof  is  in  accordance  with  the 
affirmative  in  point  of  form  of  the  proposition  submitted  to  in- 
vestigation. It  is  said,  for  example,  that  "  he  who  affirms  must 
prove  "  -^  prcesumitur  pro  negante,^  that  no  one  is  obliged  to  prove  a 
negative,^  or  that  the  party  who  has  the  "  affirmative  of  any  propo- 
sition "  has  the  burden  of  proof.*  This  is,  in  reality,  a  misappre- 
hension. It  is  the  affirmative  of  the  issue  which  determines  the 
position  of  the  burden  of  proof.®    The  affirmative  of  the  issue  may 


Canada. —  Light  v.  Woodstock,  etc., 
K,  etc.,  Co.,  13  U.  C.  Q.  B.  216 
(1857)  (release);  O'Neill  v.  Leight, 
3  U.  C.  Q.  B.  70  (1847)  {res  ad- 
judicata). 

§  948-1.  Chaplin  &  B.  Turnpike 
Road  Co.  V.  Nelson  County,  77  S.  W. 
377,  25  Ky.  L.  Rep.  1154  (1903). 
"  Without  a  consideration  there  is  no 
contract.  The  question,  therefore, 
whether  there  was  a  consideration,  is 
but  a  form  of  the  question  whether 
a  contract  was  ever  made.  The 
burden  does  not  shift.  The  produc- 
tion of  the  note,  with  the  signature  of 
the  defendant,  makes  a  prima  facie 
case  against  him ;  and  when  no  evi- 
dence is  offered  to  the  contrary,  the 
plaintiff  will  of  course  prevail.  But 
when  evidence  is  offered  by  the  de- 
fendant, and,  it  may  be,  by  the 
plaintiff,  it  all  applies  to  one  and 
the  same  issue  —  was  there  a  con- 
sideration? If  not,  thore  was  no  con- 
tract. And  the  burden  remains 
throughout  upon  him  who  affirms 
that  a  contract  was  made."     Crown- 


inshield  v.  Crowninsliield,  2  Gray 
524,  531  (1854),  per  Thomas,  J. 
And  so  Delano  v.  Bartlett,  6  Cush. 
364   (1850). 

2.  Roberts  v.  Padgett,  (Ark.  1907) 
3  01  S.  W.  753. 

§  949-1.  Marigny  v.  Union  Bank, 
12  Rob.  (La.)  283  (1844)  ;  Crowin- 
shield  V.  Crowinshield,  3  Gray  (Mass.) 
524   (1854). 

2.  Union  Nat.  Bank  v.  Balden- 
wiok,  45  111.  375    (1867). 

3.  Carroll  v.  Malone,  28  Ala.  521 
(1856)  ;  State  v.  Melton,  8  Mo.  417 
(1844);  State  V.  Morrison,  14  N.  C. 
299  (1831)  ;  McKinnon  r.  Burrows, 
3  U.  C.  Q.  B.   (O.  S.)    114   (1833). 

4.  People  V.  Schryver,  42  N.  Y.  1, 
1  Am.  Rep.  480  (1870).  The  burden 
of  proof  lies  on  the  party  asserting 
an  affirmative  fact.  Simon  v. 
Krimko,  123  N.  Y.  Suppl.  «97  (1910). 

5.  Small  V.  Clewley,  62  Me.  155 
(1873);  Harris  v.  Harris,  154  Pa. 
St.  .^01  (1893);  Jones  v.  Simpson, 
116  U.  S.  609  (1885).  "Much  less 
does    the    fact    that   a    defendant    is 
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require,  under  the  rules  of  substantive  law,  proof  of  negative 
allegations,*  by  the  party  having  the  burden  of  proof,  whether  he 


forced  to  maintain  the  affirmative  of 
some  fact,  in  disproving  the  plain- 
tiff's case,  shift  upon  him  the  burden 
of  proof."  Clark  V.  Hills,  67  Tex. 
141  (1886). 

Substance  of  the  issue,  rather  than 
the  form  of  grammatical  expression, 
is  the  determining  test  as  to  the 
scope  and  position  of  the  burden  of 
proof.  Doe  d.  Worcester  'School,  etc., 
Trustees  v.  Rowlands,  9  C.  &  P.  734 
(1840),  per  Coleridge,  J.;  Belcher  v. 
Mcintosh,  8  C.  &  P.  720  (1839),  per 
Alderson,  B.,  2  M.  &  Eo)b.  186; 
Soward  v.  Leggatt,  7  C.  &  P.  613 
(1836),  per  Ld.  Abinger. 

6.  Alalama. — BufFord  v.  Eaney,  122 
Ala.  565,  26  So.  120  (1898)  (no  in- 
debtedness) ;  Carroll  v.  Malone,  28 
Ala.  521   (1856). 

Arkansas. —  St.  Louis,  etc.,  R.  Co. 
V.  Berger,  64  Ark.  613.  44  S.  W.  809, 
39  L.  R.  A.  784  (1898)  (no  necessity 
for  force). 

California-. —  Douglass  v.  Willard, 
129  Cal.  38,  61  Pac.  572  (1900) 
( absence  of  notice ) . 

Connecticut. —  Jordan  v.  Patterson, 
67  Conn.  473,  35  Atl.  521  (1896) 
( goods  unsalable ) . 

Georgia. —  Davis  v.  Central  R.  Co., 
60  Ga.  329  (1878)    (no  deafness). 

Illinois. —  Ames  v.  Snider,  69  111. 
376    (1873)    (no  probable  cause). 

Indiana. —  Cleveland,  C,  etc.,  Ry. 
Co.  V.  Moore,  83  N".  E.  52  (1907) 
[rehearing  denied,  84  N.  E.  540 
( 1908 )  ] ;  Carmel  Natural  Oas,  etc., 
Co.  i\  Small,  150  Ind.  427,  47  N.  E. 
11,  50  N.  E.  476  (1897)  (not  legally 
elected ) . 

Kentucky. —  Lucas  v.  Hunt,  91  Ky. 
279,  15  S.  W.  781,  13  Ky.  L.  Rep. 
871    (1891)     (no  probable   cause). 

Louisiana. —  Delachaise  v.  Magin- 
nis,  44  La.  Ann.  1043,  11  So.  715 
(1892)    (land  unsalable). 

Maine. —  Pennell  v.  Cummings,  75 
Me.  163   (1883)    (no  insanity). 


Massachusetts. —  Phipps  v.  Mahon, 
141  Mass.  471,  5  N.  E.  835    (1886). 

Missouri. —  Do  well  ».  Guthrie,  116 
Mo.  646,  22  S.  \\.  893   (1893). 

Neio  Hampshire. —  Eastman  v. 
Gould,  63  N.  H.  89    (1884). 

New  York. —  Sehlesinger  v.  Hexter, 
34  N.  Y.  Super.  Ct.  499   (1872). 

Pennsylvania. —  Pusey  V.  Wright, 
31  Pa.  St.  387    (1858). 

Rhode  Island. —  King  v.  Colvin,  11 
R.  I.  582  (1877)    (no  probable  cause). 

Texas. —  Texas,  etc.,  Co.  v.  Morin, 
66  Tex.  133,  18  S.  W.  345   (1886). 

yer-momi.— Thayer  v.  Viles,  23  Vt. 
494    (1851)    (no  title). 

England. — Brown  i;.  Hawkes,  [1891] 
2  Q.  B.  718,  55  J.  P.  823,  61  L.  J. 
Q.  B.  151,  65  L.  T.  Rep.  (N.  S.)  108 
(want  of  probable  cause)  ;  Abrath 
V.  North  Eastern  R.  Co.,  L.  R.  11 
Q.  B.  D.  440,  47  J.  P.  693,  52  L.  J. 
Q.  B.  620,  49  L.  T.  Rep.  (N.  S., 
618,  32  Wkly.  Rep.  50  (1883)  (no 
probable  cause)  ;  Williams  v.  East 
India  Co.,  3  East  192,  6  Rev.  Rep. 
589  (1802)   (no  notice). 

Africa. —  Rex  v.  Mabanti,  22  S.  Ct. 
R.  C.  of  Good  Hope  632   (1905). 

Canada. —  Barter  v.  Smith,  2  Can. 
Exch.  455  (1877)  (failure  to  comply 
with  statute)  ;  Mclntyre  v.  Atty.- 
Gen.,  14  Grant  Ch.  (U.  C.)  86  (1867) 
(noncompliance  with  law)  ;  Malcolm 
V.  Perth  Mut.  F.  Ins.  Co.,  89  Ont. 
406  (1898)  (no  probable  cause). 
"  The  burden  of  proof  of  satisfying 
a  jury  that  there  was  a  want  oi 
reasonable  care  lies  upon  the  plain- 
tiff, because  the  proof  of  that  .  . 
is  a  necessary  part  of  the  larger 
question,  of  which  the  burden  of 
proof  lies  upon  him."  Abrath  v.  N. 
E.  Ry.  Co.,  11  Q.  B.  D.  451    (1883). 

Negations  required  by  the  rules  of 
pleading,  not  part  of  the  substance 
of  the  case  actually  relied  upon,  need 
not  be  proved.  Melone  v.  Ruffino,  129 
Cal.  514,  62  Pac.  93,  79  Am.  St.  Rep. 
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be  plaintiff  ^  or  defendant.®  The  substantive  law  may  require 
that  the  existence  of  conditions  antecedent  to  liability  should  be 
negatived;^  and,  so  far  as  can  reasonably  be  demanded  in  any 
particular  case/"  the  party  having  the  burden  of  proof  may  fairly 
be  expected  to  establish  the  truth  of  such  negative  allegations, 
even  where  special  knowledge  is  possessed  by  his  antagonist. 

§  950.  (Position  of  Burden  of  Proof;  Common  Law  Plead- 
ing) ;  Administrative  Details.—  Involved  with  the  position  of  the 
burden  of  proof,  is  often,  as  a  matter  of  practice  or  administra- 
tion, that  of  the  right  to  "  open  and  close  the  case  itself."  In 
many  jurisdictions,  this  rests  upon  the  actor,  i.  e.,  upon  the  party 
having  the  burden  of  proof.  Where  the  plaintiff  is  endeavoring 
to  sustain  this  burden  against  several  parties,  the  court  may,  as 
an  administrative  matter,  award  to  him  the  right  to  open  and 
close  as  against  all  of  them.-' 

§  951.  (Position  of  Burden  of  Proof);  Equity  Pleading 

In  equity,  as  at  law,  the  burden  of  proof  is  on  the  party  who  has 

the  affirmative  of  the  issue  raised  by  the  pleadings.-'     "  In  both, 

the  party  maintaining  the  affirmative  of  the  issue  has  it  cast  upon 

127    (1900);    Great   Western  K.   Co.  Q.Alabama. — Bufford  r.  Raney,  122 

V.   Bacon,   30   111.   347,   83   Am.   Dec.       Ala.  565,  26  So.   120    (1898). 

"New  Hampshire. —  Eastman  v. 
Gould,   63    N.   H.   89    (1884). 

'New  York. —  Atlantic  Trust  Co.  r. 
Crystal  Water  Co.,  76  N.  Y.  Suppl. 
647,   72    App.    Div.    539    (1902). 

Ohio. —  Leisy  v.  Zuellig,  7  Ohio  Cir. 
Ct.  423,  4  Ohio  Cir.  Dec.  662  (1885). 

Texas. —  Rash  v.  Dillon,  (Civ.  App. 
1894)  27  S.  W.  497.  But  see  also 
Rivers  v.  Obear,  etc..  Glass  Co.,  81 
Mo.  App.  374    (1899). 

10.  Delachaise  v.  Maginnis,  44  Xa. 
Ann.  1043,  11  So.  715  (1892) ;  Thayer 
V.  Viles,  23  Vt.  494   (1851). 

§  950-1.  Ne-wr  Ellerslie  Fishing 
Cluib  I'.  Stewart,  29  Ky.  L.  Rep.  414, 
93  S.  W.  S98    (1906). 

§  951-1.  Pusey  v.  Wright,  31  Pa. 
St.  387  (1859)  ;  Pritclmrd  v.  Pritch- 
ard,  2  Tenn.  Ch.  App.  294  ( 1902 )  ; 
Cochran  v.  Blout,  161  U.  S.  350,  16 
S.  Ct.  454,  40  L.  ed.  729  (1895).  But 
see  Huston  v.  Harrison,  168  Pa.  St. 
136,    150,   31   Atl.   961    (1895). 


199   (1863). 

7.  Louisiana. —  Baird  r.  Brown,  28 
La.  Ann.  842    (1876). 

Maine. — ■  Pennell  v.  Cummings,  75 
Me.  163   (1883). 

New  Hampshire. —  Eastman  i). 
Gould,  63  N.  H.  89   (1884). 

Vermont. —  Thayer  v.  Viles,  23  Vt. 
494    (1851). 

England. —  Abrath  v.  North  East- 
ern R.  Co.,  11  Q.  B.  D.  440,  47  J.  P. 
692,  52  L.  J.  Q.  B.  620,  49  L.  T.  Rep. 
(N.  S.)  618,  32  Wkly.  Rep.  50 
(1S83). 

8.  Delachaise  v.  Maginnis,  44  La. 
Ann.  1043,  11  So.  715  (1892);  At- 
lantic Trust  Co.  V.  Crystal  Water  Co., 
76  N.  Y.  Suppl.  647,  72  App.  Div. 
539  ( 1902 )  ;  Western  Union  Tel.  Co. 
V.  Jackson,  19  Tex.  Civ.  App.  273, 
46  S.  W.  279  (1898)  ;  Elkin  v.  Jan- 
son,  9  Jur.  353,  14  L.  J.  Exch.  201, 
13  M.  &  W.  655  (1845);  Field  v. 
Sowle,  4  Russ.  113,  4  Eng.  Ch.  112 
(1827). 


1119  Denials  Under  Code  Pleading.  §  953 

him."  ^  There  being  no  constructive  admission  in  equity,  as  dis- 
tinguished from  common  law  pleading,  a  plaintiff  or  complain- 
ant has  the  burden  of  proof  as  to  all  material  facts  not  expressly 
admitted  by  the  answer.^  There  is  this  further  peculiarity  in  the 
effect  of  the  answer  in  equity.  It  is  an  established  rule  of  evi- 
dence in  equity,  that  where  an  answer  which  is  put  in  issue, 
admits  a  fact,  and  insists  upon  a  distinct  fact  by  way  of  avoid- 
ance, the  fact  admitted  is  established,  but  the  fact  insisted  upon 
must  be  proved;  otherwise  the  admission  stands  as  if  the  fact  in 
avoidance  had  not  been  averred.*  Under  the  general  rule  the 
defendant  has  the  affirmative  of  the  issue  as  to  any  plea  set  up 
by  him,®  or  any  affirmative  defences  relied  upon  in  the  answer, 
and,  by  consequence,  as  to  these  has  the  burden  of  proof. 

§  952.  (Position  of  Burden  of  Proof);  Statutory  Pleading. — 

Systems  of  statutory  or  code  pleading  differ  from  those  which 
follow  more  closely  that  at  common  law,  merely  in  degree  of 
divergence  from  it ;  for  in  all  jurisdictions,  some  statutory  modifi- 
cation of  the  original  method  of  pleading  has  been  introduced. 
Under  code  pleading  the  plaintiff,  or  complainant,  states  such 
facts  as,  in  his  opinion,  entitle  him  to  relief.  The  burden  of  proof 
is  on  him  as  to  all  allegations  not  specificially  admitted  by  the 
defendant  in  his  answer.-'  Such  allegations  are  regarded  as  de- 
nied,^ though  the  denial  be  merely  argumentative;* —  as  where 
it  sets  up  a  different  price,*  or  relies  upon  another  contract.'* 

8.  Pusey  v.  Wright,  31  Pa.  St.  387  2.  Carver    v.    Eads,    65    Ala.    190 

(1859).  (1880);      Woodson     Mach.     Co.     v. 

3.  Pusey  v.  Wright,  31  Pa.  St.  387  Morse,  47  Kan.  429,  28  Pac.  153 
(1858);    Clifton    v.    Weston,    54    W.  (1891). 

Va.  350,  46  S.  E.  360   (1903)  ;  Eyre  3.  Homire  V.  Eodgers,  74  Iowa  395, 

V.  Dolphin,  3  Ball  &  B.  303,  13  Rev.  37  N.  W.  572  (1888). 

Rep.   94    (1813).     See   also    Warner  4.  Connolly    v.     Clark,     30    Misc. 

V.  Warner,  30  Ind.  App.  578,  66  N.  (N.  Y.)    415,  45  N.  Y.  Suppl.   1043 

E.  760    (1903).  (1897). 

4.  McGhee  Irrigation  Ditch  Co.  17.  5.  Mott  v.  Baxter,  39  Colo.  418, 
Hudson,  85  Tex.  587  (1893);  Clem-  68  Pac.  220  (1902);  Breeding  v. 
enta  v.  Moore,  6  Wall.  299,  315  Stoneman,  6  J.  J.  Marsh.  (Ky.)  376 
(1867).  (1831)  ;  Phipps  V.  Mahon,  141  Mass. 

5.  Clements  «J.  Moore,  6  Wall.  (U.  S.)  471,  5  N.  E.  835  (188G);  Consumers' 
299,  315,  18  L.  ed.  786  (1867).  See  Brewing  Co.  v.  Lipot,  31  Misc  (N. 
also  McGhee  Irr.  Ditch  Co.  v.  Hudson,  Y.)  532,  47  N.  Y.  Suppl.  718  (1897)  ; 
85  Tex.  587,  22  S.  W.  398   (1893).  Balmford  v.   Grand   Lodge  A.   O.   U. 

§  952-1.  Chamberlain  Banking       W.,   19   Misc.    (N.   Y.)    1,   43   N.   Y. 

House   V.    Woolsey,  60  Neb.    516,   83       Suppl.  881    (1896). 
N.  W.  729  (1900). 
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Should  the  distinct  admissions  made  by  the  defendant's  answer 
suffice  to  establish  the  plaintiff's  prima  facie  case,"  the  burden  of 
proof  is  upon  the  defendant  as  to  any  matter  relied  upon  in 
avoidance  of  the  effect  of  these  admissions."  Where  the  plaintiff 
files  a  replication,  or  the  law  files  one  for  him,  he  has  the  burden 
of  proof  as  to  any  new  matter  which  is  set  up.*  This  looseness 
of  pleading  frequently  causes  a  change  of  legal  situation  which 
strongly  resembles  a  shifting  of  the  burden  of  proof,  which  is 
said  to  take  place.    This,  in  reality,  is  impossible.' 

§  953.  (Position  of  Burden  of  Proof;  Statutory  Pleading); 

An  Apparent  Shifting. —  A  party,  being  at  liberty,  at  the  trial,  to 
bring  out  in  his  evidence  what,  under  a  more  scientific  system  of 
pleading,  would  be  matter  of  an  affirmative  plea,  although  his 
position  is  still,  on  the  record,  merely  that  of  denying  the  allega- 
tions of  his  antagonist,  the  burden  of  proof,  being  upon  him  as 
to  this  affirmative  plea,  this  burden  is  said  to  have  shifted.  In  point 
of  fact,  however,  the  parties  are  merely  finding  out,  by  groping, 
as  it  were,  what  is  the  proposition  of  fact  as  to  which,  in  reality, 
they  are  in  dispute.  Professor  James  B.  Thayer^  states  the  matter 
with  great  clearness.  "  The  simple  fact  is,  that  under  this  mode 
of  pleading,  as  compared  with  a  strictly  accurate  mode,  the  time 
fixed  for  setting  tip  the  affirmative  case  is  different ;  instead  of  re- 
quiring that  it  be  disclosed  before  the  pleadings  are  ended,  it  is 
allowed  to  be  made  known  during  the  progress  of  the  trial;  and 
the  sense  in  which  we  say  that  the  burden  of  proof  has  shifted  is 
that  loose  sense  in  which,  under  a  strict  rule  of  pleading,  it  might 
be  said  to  shift  while  the  pleadings  are  going  forward, —  being 
first  upon  the  plaintiff,  '  shifting  '  to  the  defendant  when  he  pleads 

6.  §  992.  «.  Gatlin  r.  Vaut,  (Ind.  Terr.  1905) 

7.  Hunter  v.  Sanders,  113  Ga.  140,       91  S.  \V.  38. 

38  S.  E.  406   (1901)  ;  Gatlin  v.  Vaut,  9.  §§  938  et  seq.;  Tarbox «. Eastern 

(Ind.  Terr.  1905)   91  S.  W.  38.     See  Steamboat  Co.,   50  Me.   339    (1862); 

also,    Chapman    v.   Meiling,    147    111.  Brown  v.  King,  5  Mete.   (Mass.)    173 

App.  411   (1909);  Northwestern  Fuel  (1842).     It  is  probably  mth  this  in 

Co.  V.  Western  Fuel  Co.,  144  111.  App.  mind    that    the    Missouri     appellate 

92  (1908)  (right  to  a  discount);  Pierce  court   say  that  where   the  burden  of 

V.  Stolhand,    (\Yis.  1910)    124  N.  W.  proof  lies  upon  one  party,  it  cannot 

259.     Defendant  has  the   burden   of  be  thrown  upon  the  other   party  by 

proof    as    to    an    independent    issue  the  form  of   the  pleading.     Stephens 

presented  by  his  answer  which  is  out-  x>.  Fire  Ases'n   of  Philadelphia    (Mo. 

side  the  issue  tendered  by  plaintiff's  App.    1909)    123    S.   W.   63. 

pleading.     Wylie  v.  Marinofsky,   201  §  953-1.  Thayer,      Prelim      Treat. 

Mass.  583,  88  N.  E.  448    (1909).  Ev.  379. 
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in  confession  and  avoidance,  and  remaining  fixed  at  the  end  where 
the  last  purely  negative  plea  leaves  it.  In  both  cases  the  burden 
of  establishing  '  shifts,'  only  because  a  new  affirmative  case  has 
been  disclosed,  which  carries  with  it  the  duty  of  making  it  out. 
In  reality  there  is  no  shifting  at  all,  because  the  issue  is  not  yet 
settled.  It  remains  just  as  true  as  ever,  as  regards  the  issue  that 
the  burden  of  establishing  it  never  shifts;  it  is  always  upon  the 
actor."  Some  slight  color  of  principle  is  given  this  process  by  the 
fact,  above  referred  to,^  that  many  defences  which,  under  common 
law  pleading  were  affirmative,  e.  g.,  infancy,  coverture  and  the 
like,  really  show  that  the  other  party  never  had  a  cause  of  action.* 
Of  these  the  defendant  in  a  trial  conducted  under  statutory  plead- 
ing may  properly  avail  himself,  though  his  only  statement  is  a 
general  denial  of  the  plaintiff's  case,*  a  further  example  of  this 
anomalous  method  of  pleading  may  be  found  in  the  defence  of 
contributory  negligence,^  which  the  common  law  frequently  re- 
quired should  be  taken  by  an  affirmative  plea.® 

§  954.  (Position  of  Burden  of  Proof;  Statutory  Pleading);  , 
Counterclaim  or  Set-Off — The  filing  of  a  counterclaim  or  set-off,  i^ 
by  virtue  of  a  very  common  statutory  provision,  does  not  affect 
the  burden  of  proof  in  the  main  action.-'  It  merely  amounts  to 
trying  cross-actions  between  the  parties.  In  the  cross-action,  the 
burden  of  proof  is  as  it  would  have  been  if  that  suit  had  been 
brought  as  an  independent  proceeding.  As  to  all  allegations  in 
his  declaration,  or  affirmative  replication  which  are  denied,  the 
plaintiff  in  set-off  or  counterclaim  has  this  burden  of  proof,^  in- 

2.  §   947  n.  1.  Connecticut. —  Wetherell      v.     Hol- 

3.  Starratt    v.    Mullen,    148    Mass.       lister,    73    Conn.    622,    48    Atl.    836 
570,   20  N.  E.   178,  3  L.  R.   A.   697       (1901). 

( 1889 ) .  Illinois. — Holmes  v.  McKennan,  120 

4.  "When     a     general     denial     is      111.  App.  330   (1905);  East  v.  Crow, 
pleaded,   all   defences   may  be  proved      70  111.  91   (1873). 

under  the  issues  just  formed,  except  Maine. —  Gile   v.   Sawtelle,    94  Me. 

a   set-ofT   or   a   counter   claim."     Mc-  46,  46  Atl.  786    (1900). 

Closkey   v.   Davis,    8    Ind.    App.    190  Massachusetts. — -Broaders    v.    Too- 

(1893).  mey,  9  Allen  65    (1864). 

5.  Indianapolis,     etc,  R.     R.       v.  Missouri. — Blum  v.  Versteeg  Grant 
Horst,  93  U.  S.  291   (1876).  Shoe  Co.,   77  Mo.  App.  567    (1898); 

6.  Stone    v.    Hunt,    94    Mo.    475  Murphy  v.  Cooper,   (Mont.  1910)  108 
(1887).  Pac.  576. 

§  954^1.  Gile  v.   Sawtelle,   94   Me.  Vew  Forfc.— Liberty    Wall    Paper 

46,  49,  46  Atl.  786    (1900).  Co.  v.   Stoner  Wall   Paper   Mfg.   Co., 

2.  4 JaSflSOTa.— O'Neal  v.  Curry,  134  178  X.  Y.  Suppl.  219,  70  N.  E.  501 

Ala.  216,  32  So.  697  (1901).  (1904);    Belshaw   v.    Colie,    1   E.   D. 

Vol.  11.         71 
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eluding  the  allegation  of  damages.*  As  to  any  affirmative  plea, 
either  in  answer,*  or  rejoinder,  the  defendant  in  set-off  or  counter- 
claim has  the  burden  of  proof.  The  same  reasoning  and  an 
identical  rule  apply  when  cross  bills  in  equity  or  cross  complaints 
at  law  are  tried  together.  Each  of  the  contending  parties  has  the 
same  burden  as  if  the  suit,  as  to  which  the  inquiry  is  made,  had 
presented  the  sole  issue  for  trial.^ 

§  955.  (Position  of  Burden  of  Proof) ;  Actions  in  Rem,  etc. — 

Apart  from  the  rules  of  procedure  the  burden  of  proof  would, 
naturally,  in  all  cases,  be  placed  by  judicial  administration  upon 
the  plaintiff,  demandant,  claimant  or  however  the  party  may  be 
styled  who  seeks  to  overcome,  as  it  were,  the  inertia  of  the  court, 
and  asks  that  it  exert  its  powers,  employ  its  machinery,  on  his 
behalf.  Where  there  are  no  common  law  pleadings,  as  where  one 
intervenes  in  a  pending  proceeding  as  claimant,^  the  burden  of 
proof  is  placed  by  procedure  or  administration  in  accordance 
with  this  natural  rule.  So,  where  one  institutes  an  action  in  rem, 
seeking  "affirmative  action  in  his  own  behalf; —  as  for  the  probate 
of  a  will,^  or  seeks  relief  in  any  other  special  proceeding  as  where 
Smith  213    (1851)  ;  Simonoff  v.  Hor-       Kalamazoo  Corset  Co.,  155  Mich.  441, 


witz,  95  N.  Y.  Suppl.  522  (1905). 
See  also,  Guzick  v.  Eessler,  123  N.  Y. 
Suppl.  78  (1910);  Hollander  v.  Far- 
ber,  52  Misc.  507,  102  N.  Y.  Suppl.  506 
(1907). 

Pennsylvania. —  Davis-Colby  Ore 
Roaster  Co.  v.  Rogers,  191  Pa.  St. 
229,  43   Atl.   567    (1899). 

England. —  Dickson  v.  Evans,  6  T. 
R.   57,   3   Rev.   Rep.   119    (1794). 

Statutory  cross-action  stands  in  the 
same  position.  Banderer  v.  Gunther 
Foundry  Machine  &  Supply  Co.,  (Tex. 
Civ.  App.  1905)    87  S.  W.  851. 

3.  Pocono  Spring  Water  Ice  Co.  v. 
American  Ice  Co.,  214  Pa.  640,  64 
Atl.  398  (1906).  When  a  party  al- 
leges a  material  fact,  and  offers  no 
evidence  in  support  of  it,  the  court 
is  authorized,  if  denied,  to  find  its 
nonexistence.  Miller  v.  Donovan, 
(Cal.   App.    1906)    85   Pac.    159. 

4.  Rumbough  v.  Southern  Imp.  Co., 
109  N.   C.  703,   14  S.  E.   314    (1891). 

5.  Fitzgerald  f.  Goff,  99  Ind.  28 
(1684).  See  also,  Carolina  Portland 
Cement  Co.  r.  Alabama  Const.  Co., 
('Ala.    190S)     50    So.    332;    Muir    v. 


119  N.  W.  589,  15  Detroit  Leg.  N. 
1074   (1909). 

§  955-1.  Eastmore  v.  Bunkley,  113 
Ga.  637,  39  S.  E.  105  (1901)  ;  Houser 
V.  Cooper,  102  Ga.  823,  30  S.  E.  539 
(1897)  (to  enforce  lien);  Miller  v. 
Pryse,  49  S.  W.  776,  20  Ky.  L.  Rep. 
1544  (1899);  Baldree  v.  Davenport, 
7  La.  Ann.  587  (1852)  ;  Rex  v.  Nash, 
Taylor    (U.  C.)    197    (1825). 

2.  Comstock  v.  Hadlyme  Ecclesias- 
tical Society,  8  Conn.  354  (1830)  ; 
Ware  v.  Ware,  8  Greenl.  (Me.)  42 
(1831)  ;  Crowninshield  v.  Crownin- 
shield,  2  Gray  (Mass.)  524  (1854); 
Mayrand  v.  Dussault,  38  Can.  S.  C.  R. 
460  (1907)  (undue  influence);  Con- 
nell  V.  Connell,  37  Can.  S.  C.  R.  404 
(1906).  As  the  party  offering  a  will 
for  probate  impliedly  affirms  that  it 
"  was  executed  with  the  requisite  for- 
malities by  one  of  full  age  and  sound 
mind,  he  must  prove  it."  This  burden 
is  not  shifted  by  evidence  of  sanity 
by  the  subscribing  witnesses.  Crown- 
inshield V.  Crowninshield,  2  Gray 
524   (1854). 
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the  party  appeals  from  an  order,''  or  sues  to  condemn  land,*  or  to 
recover  damages  arising  from  the  exercise  of  the  right  of  eminent 
domain,®  the  burden  of  proof  is  upon  him.  In  like  manner,  where 
a  petitioner  asks  to  be  declared  elected  to  an  office,"  he  must  assume 
and  carry  forward  the  burden  of  proof,  for  such  proceedings  are 
largely  of  social  interest  and  for  the  discovery  of  truth  for  its 
own  sake  rather  than  for  its  effect  in  bettering  the  fortunes  of  a 
party.  It  follows  that  an  intervenor  who  fails  to  support  his  claim 
by  proof  will  be  defeated.^ 

§  956.  (Position  of  Burden  of  Proof);  Criminal  Cases;  Burden 
on  Prosecution. —  The  rules  regulating  the  burden  of  proof  in 
either  of  its  dual  senses,  are  the  same  in  criminal  as  in  civil  cases. 
Where  no  statutory  regulation  exists  to  the  contrary,'  the  burden 
of  proof  is  upon  the  government  to  establish  beyond  a  reasonable 
doubt,"  every  material  allegation  necessary  to  the  existence  of  the 


3.  Lloyd  V.  Trimleston,  2  Molloy 
81    (1839). 

4.  Neff  V.  Reed,  98  Ird.  341  (1884). 

5.  Montgomery  Soutliern  E.  Co.  v. 
Sayre,  72  Ala.  443  (1S82)  ;  Willijims 
V.  Macon,  etc.,  R.  Co.,  94  Ga.  709, 
21  S.  E.  997    (1894). 

6.  In  re  Stanstead  Election  Case, 
20  Can.  Supreme  Ct.  12  [followed  in 
In  re  Bellechase  Election  Case,  20 
Can.  Supreme  Ct.  181]    (1891). 

7.  Campbell  v.  J.  I.  Campbell  Co., 
(La.   1906)    41  So.  696. 

§  956-1.  Indiana. — Sanders  v.  State, 
94  Ind.   147    (1883). 

Minnesota. —  State  v.  Gut,  13 
Minn.  341    (1868). 

Ohio.—  Fuller  v.  State,  12  Ohio  St. 
433    (1861). 

Oregon. —  State  v.  Hansen,  25  Or. 
391,  35  Pac.  976,  36  Pac.  296   (1894). 

Pennsylvania. — Ortwein  v.  Com.,  76 
Pa.  St.  414,  18  Am.  Rep.  420   (1874). 

Texas. — Ellis  r.  State,  30  Tex.  App. 
601,    18   S.   W.    139    (1892). 

Utah. —  People  v.  Dillon,  8  Utah 
92,  30  Pac.  150    (1892). 

Wisconsin. —  Revoir  r.  State,  8  Wis. 
295,  52  N.   W.   84    (1892). 

United  States. —  U.  S.  v.  Gooding, 
12  Wheat.  460,  6  L.  ed.  693    (1827). 


2.  Alaiama. — -Rogers  v.  State,  117 
Ala.   192,   23   So.  82    (3897). 

Arkansas. —  McArthur  v.  State,  59 
Ark.  431,  23  S.  W.  628    (1894). 

California. —  People  v.  Arlington, 
131   Cal.   231,  63   Pac.   347    (1900). 

Connecticut. —  State  v.  Smith,  65 
Conn.  283,  31  Atl.  206   (1894). 

Delaware. —  State  v.  Anderson,  74 
Atl.  1097  (1910);  State  v.  Luff,  74 
Atl.  1079    (1910). 

Florida. —  Long  v.  State,  42  Fla. 
509,   28   So.   775    (1900). 

Georgia. —  Dorsey  v.  State,  110  Ga. 
331,  35  S.  E.  651    (1900). 

Illinois. —  Schintz  v.  People,  178 
111.  320,  52  N.  E.  903    (1899). 

Indiana. —  Aszman  v.  State,  123 
Ind.  347,  24  N".  E.  123,  8  L.  R.  A. 
33    (1890). 

Iowa. —  Tweedy  v.  State,  5  Iowa 
433    (1857). 

Kansas. —  Home  v.  State,  1  Kan. 
42,  81   Am.  Dec.   409    (1862). 

Massachusetts. —  Com.  v.  Webster, 
5  Cush.  295,  320,  52  Am.  Dec.  711 
(1850). 

MicMjroM.— People  v.  Potter,  89 
Mich.   353,  50  N.   W.   994    (1891). 

Mississippi. —  Henningway  v.  State, 
68  Miss.  371,  8  So.  317    (1890). 
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offence  charged,^  including  that  alleging  any  specific  intent  neces- 
sary  to   constitute   the   offense,*  or   any   mental   state,   such   as 


Nebraska. —  State  v.  Scheve,  (1903) 
93  N.  W.  1&9,  59  L.  R.  A.  927. 

New  York. —  People  v.  Baker,  96 
N.  Y.  340   (1884). 

Ohio. —  Morehead  v.  State,  34  Ohio 
St.   213    (1877). 

Texas. —  Huggins  v.  State,  42  Tex. 
Cr.  364,  60  S.  W.  524   (1900). 

United  States. —  Agnew  v.  U.  S., 
165  U.   S.   36,   17  S.  Ct.   235    (1896). 

England. —  McKinley's  Case,  33 
How.   St.   Tr.  275    (1817). 

3.  Alabama. — -Wharton  r.  State,  73 
Ala.  366  (1882).  See  also.  Piano  v. 
State,   49  So.   803    (1909). 

Arizona. —  Territory  v.  Turner, 
(1894)    37  Pac.  368. 

Colorado. —  Fitch  v.  People,  100 
Pac.    1133    (1909). 

Connecticut. —  State  v.  Mosier,  35 
Conn.  40    (1856). 

Delaware. —  State  v.  Samuels,  (Del. 
1904)  67  Atl.  164;  State  r.  Fahey, 
3   Pennew.    594,   54  Atl.   690    (1902). 

Georgia. —  Jones  v.  State,  113  Ga. 
271,  38  S.  E.  851  (1901).  See  also, 
Raysor  v.  State,  133  Ga.  337,  63  S.  E. 
786   (1909). 

Idaho. —  State  v.  Seymour,  7  Ida. 
257,  61  Pac.  1033    (1900). 

Indiana. —  French  v.  State,  12  Ind. 
670,  74  Am.  Dec.  329    (1859). 

Iowa. —  State  v.  Morphy,  33  Iowa 
270,  11  Am.  Rep.  122  (1871).  See 
also.  State  v.  Kimes,  134  N.  W.  164 
(1910). 

Kansas. —  State  v.  Grinstead,  63 
Kan.   593,   64  Pac.   49    (1901). 

Kentucky. —  Ball  r.  Com.,  81  Ky. 
662,  5  Ky.  L.  Rep.  787    (1884). 

Louisiana. —  State  r.  Anderson,  51 
La.  Ann.   1181,  35  So.  990    (1899). 

Massachusetts. —  Com.  r.  JIcKie,  1 
Gray  61,   61   Am.  Dec.  410    (1854). 

Michigan. —  People  r.  Garbutt,  17 
Mich.  9    (1868). 

Missouri. —  State  r.  Hardelein,  169 
Mo.  579,  70  S.  W.  130    (1903). 

New    Hampshire. —  State    v.    Bart- 


lett,  43  N.  H.  334,  80  Am.  Dec.  154 
(1861). 

Neiv  York. —  People  v.  Downs,  133 
N.  Y.   558,   25  N.  E.   988    (1890). 

North  Carolina. — ■  State  r.  Leeper, 
146  N.   C.   655,  61   S.  E.  585    (1908). 

Ohio.—  Fuller  v.  State,  12  Ohio  St. 
433   (1861). 

Oklahoma. —  Rea  v.  State,  (Cr. 
App.  1909)    105  Pac.  381. 

Texas. — ■  Henderson  v.  State,  14 
Tex.  503  (1855);  Shafer  v.  State,  7 
Tex.  App.  239   (1879). 

Vermont. —  State  v.  Patterson,  45 
Vt.   308,  13   Am.  Rep.  200    (1873). 

Wyoming. —  Gustavenson  v.  State, 
10  Wyo.  300,  68  Pac.  1006   (1902). 

United  States. —  U.  S.  r.  Gooding, 
12  Wheat.  460,  6  L.  ed.  693  (1827). 
"  The  burden  is  on  the  commonwealth 
to  prove  all  that  is  necessary  to  con- 
stitute the  crime."  Com.  v.  Eddy,  7 
Gray  583  (1856).  It  has  been  said 
that  each  necessary  allegation  must 
be  proved  with  the  same  particularity 
as  if  the  entire  issue  were  dependent 
upon  the  truth  of  that  proposition 
alone.  Farris  v.  Com.,  14  Bush  (Ky.) 
363  (1878);  Henderson  v.  State,  14 
Tex.  503  (1855).  Such  a  statement 
seems  calculated  to  mislead.  The 
proof  of  one  allegation  may  well  re- 
ceive corroboration  from  proof  of  an- 
other. "  This  burden,  however,  which 
was  simply  to  meet  the  prima  facie 
case  of  the  government,  must  not  be 
confounded  with  the  preponderance  of 
evidence,  the  establishment  of  which 
usually  rests  upon  the  plaintiff.'" 
United  States  v.  Denver,  etc.,  R.  Co., 
191  U.  S.  84,  24  Sup.  Ct.  33,  35,  36 
(1903). 

A  person  cannot  be  convicted,  even 
under  a  joint  information,  withovit 
proof  of  his  individual  guilt.  High 
V.  State,  (Okl.  Cr.  App.  1909)  101 
Pac.  115. 

4.  Delaimre. —  State  v.  Brinte, 
(Del.    0.    &   T.    1904)     58    Atl.    358; 
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knowledge,*  required  by  substantive  law  to  prove  the  criminal 
liability  of  the  accused.®  The  truth  of  all  such  allegations  is 
put  in  issue  by  the  general  negative  plea  of  not  guilty;  ^ —  special 
pleas  in  bar  not  being,  as  a  rule,  required,  and  affirmative  pleas 
by  way  of  confession  and  avoidance  being  but  seldom  required, 

§  957.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bar- 
den  on  Prosecution) ;  Presumption  of  Innocence. —  This  familiar 
statement  of  the  burden  of  proof  in  criminal  cases  may,  with  no 
real  change  in  meaning,  be  stated  in  terms,  ostensibly,  of  presump- 
tion. This  is  the  "  presumption  of  innocence,"  so  called.  While, 
as  a  presumption  the  language  of  inference  or  evidence  is  being 
employed  there  is,  in  reality,  no  element  of  true  inference  in  the 
matter.  The  procedural  rule  of  the  burden  of  proof  upon  the 
prosecution  is  stated  in  the  reverse  form,  i.  e.,  in  terms  of  the 
defendant's  right  to  insist  upon  the  more  affirmative  rule.  Thus, 
as  is  said  by  the  supreme  court  of  Mississippi  •}  "All  persons  are 
presumed  to  be  absolutely  innocent  of  the  crime  charged  [against 
them],  in  its  entirety  and  in  all  its  material  parts,  until  the  jury 
finds  to  the  contrary,  on  proper  instructions,  based  on  competent 
and  relevant  testimony." 

§  958.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bur- 
den  on  Prosecution) ;  Corpus  Delicti. —  The  affirmative  proof  log- 
ically and  therefore  legally^  involves,  in  a  criminal  case,  two 
main  propositions; — (1)  The  crime  charged  was  committed;  (2) 
It  was  committed  by  the  accused.  Proof  that  some  one  has  com- 
mitted the  offence  charged,  i.  e.,  that  the  corpus  delicti,  the  body 

State    V.    Di    Guglielmo,     (1903)     55  59  S.  E.  20  (1907)  ;  State  v.  Pressler, 

Atl.  350.  (Wyo.  1907)    92  Pac.  806. 

Massachusetts. —  Com.  v.  McKie,  1  §  957-1.  Cook   v.    State,    85    Miss. 

Gray   61,   61   Am.   Dec    410    (1854).  738,  749,  38  So.  110    (1905). 

Montana. —  State  v.  Judd,  20  Mont.  Pleas  in  abatement. —  Some  light  is 

420,  51  Pac.  1033   (1898).  thrown  upon  the  procedTiral  and  non- 

Neio   Hampshire. —  State   v.   Jones,  evidentiary    character    of    the    "  pre- 

50  N.  H.  369,  9  Am.  Eop.  242  (1871).  sumption  of  innocence"  by  observing 

Ohio. —  Jones  v.  State,  51  Ohio  St.  that  where  the  defendant  in  a  crim- 

331,  38  N.  E.  79  (1894).  inal  case  assumes  the  role  of  aotor 

Tennessefi. —  Coffee      v.      State,      3  he  receives,  in  so  doing,  no  probfttive 

Yerg.  283,  34  Am.  Dec.  570  (1832).  aid  from  this   so-called   presumption. 

5.  Binkley  v.  State,  (Tex.  Cr.  App.  Such,  for  example,  is  the  rule  where 
1907)   100  S.  W.  780.  the  accused  sets  up  a,  plea  in  abate- 

6.  State  V.  Lax,  (N.  J.  Sup.  1904)  ment.  United  States  v.  Heike,  (N.  Y. 
39  Atl.  18.  1910)   175  Fed.  852. 

7.  Cooper  v.  State,  2  Ga.  App.  730,  §  958-1.  §§  385  et  seq. 
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of  the  offence,  or  the  offence  itself,  most  be  clearly  established,^ 
as  a  necessary  preliminary  in  order  that  the  attention  of  the 
tribunal  should  be  directed  to  the  second  proposition,  i.  e.,  that  the 
accused  committed  it.^  By  this  is  meant,  not  that  the  corpus 
delicti  must  be  absolutely  or  even  to  a  prima  facie  extent  estab- 
lished by  evidence  independent  of  the  relation  of  the  accused  to 
the  offence.  The  nature  of  the  case  as,  for  example,  the  crime 
of  a  murder  at  sea  where  the  body  is  throv^n  overboard,  may  not 
permit  that  this  line  of  demarkation  should  be  definitely  drawn. 
Evidence  that  defendant  committed  the  crime  may  be  inextricably 
blended  with  proof  tending  to  show  that  a  crime  was,  in  fact,  com- 
mitted. But,  as  matter  of  logical  necessity,  the  tribunal  must  be 
first  convinced,  at  least  prima  facie,  in  some  way,  that  a  particu- 
lar offence  has  been  committed  before  it  will  proceed  to  consider 
who  did  it.  Until  the  first  proposition  is  prime  facie  established, 
the  consideration  of  the  second  is  irrelevant  and  possibly  wasteful 
of  the  court's  time.  It  is  obvious,  therefore,  that  so  far  as  it  is 
practicable  for  the  judge  to  confine  the  order  of  evidence  to  the 
proof  of  the  two  propositions  in  their  logical  sequence,  fairness 
to  the  accused  *  requires  that  he  should  do  so. 

§  959.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bur- 

de/i  on  Prosecu</on> ;  Campetency  of  Evidence. —  It  is  said,  with 
some  redundancy,  that  it  is  the  duty  of  the  government  to  show 
that  its  evidence  is  competent.  This  is  in  no  sense  peculiar  to  the 
prosecution  in  a  criminal  case.  It  is  the  onus  resting  upon  the 
proponent  of  any  evidence.  It  is,  however,  quite  true  that  the 
state  has  the  duty  of  showing  affirmatively,  unless  the  court  will, 
as  a  matter  of  administration,  assume  it,  that  its  witnesses  are 
qualified  by  knowledge  and  otherwise,  to  testify,  that  no  privilege 
exists  in  the  matter.  The  state  must  show,  if  objection  is  made, 
that  it  is  not  valid.  In  case  of  documentary  evidence,  the 
duty  is  upon  the  state  to  show  that  it  is  admissible.  Thus  a  con- 
fession* must  be  affirmatively  shown  to  have  been  voluntary.^ 

§  960.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bur- 
den on  Prosecution)  ;  Negative  Allegations Where  proof  of  the 

2.  Younkins     r.     State,  2     Cold.  4.  §§  548  et  seq. 
(Tenn.)    219    (1865).  §  959-1.   §§   1472  et  seq. 

3.  U.   S.    V.    Scarcey,   26  Fed.    435  2.  Smith  v.  State,    (Ark.  1905)    85 
(1885).                                                                      S.  W.   1123. 
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offence  charged  involves  showing  negative  allegations,  the  state's 
turden  of  proof  may  require,  that  so  far  as  reasonably  capable 
of  proof,  these  should  be  established  by  the  prosecution.  In  the 
same  way,  where  the  legislature  or  judiciary  has  established 
certain  exceptional  states  of  fact  under  which  the  penalties  pre- 
scribed by  law  do  not  attach,  it  is  the  duty  of  the  state  to  negative 
the  existence  of  these  both  in  allegation  and  proof.-'  So  where  the 
observance  of  a  particular  procedural  requirement,  e.  g.,  corrobo- 
ration^ is  made  a  proviso  upon  the  operation  of  a  statute,  the 
burden  is  on  the  prosecution  to  show  compliance  with  the  condi- 
tion. Certain  distinctions  are,  however,  to  be  taken.  As  was  held 
in  a  ISTorth  Carolina  case,^  where  a  statute  creates  a  substantive 
criminal  offence,  the  description  being  complete  and  definite,  and 
a  subsequent  clause  excepts  certain  cases  from  its  provisions,  the 
burden  is  on  the  accused  to  prove  that  his  offence  falls  within  the 
exceptions,  unless  such  exceptions  form  but  a  part  of  the  descrip- 
tion of  the  offence.  Still,  while  the  duty  of  producing  facts  bring- 
ing accused  within  the  exception  established  by  the  statute  are, 
as  is  said,  "  matters  of  defence  "  which  it  is  for  the  prisoner  to 
prove,  this  statement  relates  entirely  to  the  "  burden  of  evidence  " 
and  has  no  proper  connection  with  the  burden  of  proof.  It  fol- 
lows that  if,  on  the  evidence  establishing  the  defence  considered 
with  the  other  testimony,  the  jury  entertain  a  reasonable  doubt 
as  to  the  guilt  of  the  accused,  he  is  entitled  to  an  acquittal.*  It 
results  that  where  an  offence  is  stated  which  is  complete  in  itself, 
the  accused  is  said  to  have  the  burden  of  proof  to  establish  the 
existence  of  any  facts  tending  to  show  that  he  is  excepted  from 
the  application  of  the  law.^  He  certainly  has  the  burden  of 
evidence. 

§  961.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bur- 
den on  Prosecution) ;  Offence  not   Outlawed,   etc The  state  is 

compelled  of  necessity  to  show  that  the  alleged  acts  w'ere  done  at 
a  time  when  it  was  unlawful  to  do  them,^  i.  e.,  after  the  passage  of 

§  960-1.  Ferguson  v.  State,  1  Ga.  5.  State  v.  Miller,  183  Mo.  370,  81 

App.  841,  58  S.  E.  57   (1907).  S.  W.  867   (1904). 

2.  State  V.  Connor,    (N.   C.   1906)  §  961-1.  State  v.  Newton,  39  Wash. 
55  S.  E.  787.  491,  81  Pac.  1003   (1905). 

3.  State  V.  Connor,    (N.   C.   1906)  8.  Lawrenoeville    v.    Crawford,    60 
55  S.  E.  787.  Ga.  162   (1878). 

4.  Richardson  v.  State,  (Ark.  1905) 
81  S.  W.  758. 
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a  statute  prohibiting  tlie  doing  of  the  acts  in  question,^  before  the 
finding  of  the  indictment/  and  also  that  the  time  of  committing 
the  offence  is  so  related  to  the  commencement  of  the  proceedings 
that  the  prosecution  is  not  barred  by  any  general  or  special 
statute  of  limitations.* 

§  962.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bur' 
den  on  Prosecution);  Sanitj. —  Within  this  burden  is  that  of 
J  showing  that  the  act  alleged  was  committed  by  a  person  mentally 
responsible,  in  the  legal  sense  ;^ — that  is,  that  the  accused  was 
sane  at  the  time  he  did  the  act  in  question  to  an  extent  which 
makes  him  amenable  to  its  legal  conseqvienees.  The  defence  of 
insanity,  therefore,  merely  raises  a  question  as  to  the  position  of 
the  burden  of  evidence.^  It  is  not  an  affirmative  defence.*  Evi- 
dence with  regard  to  it  may  be  given  under  a  general  plea  of  not 


3.  Georgia. —  Askeis  v.  State,  3  Ga. 
App.  79,  59  S.  E.  311  ( 1907 )  ;  Turner 
V.  State,  89  Ga.  424,  15  S.  E.  488 
(1892);  Com.  V.  Graves,  112  Mass. 
282  (1873)  ;  State  v.  Hughes,  82  Mo. 
86  (1884)  ;  Hardy  v.  State,  (Tex.  Cr. 
App.  1898)  44  S.  W.  173.  See  also, 
Townsend  v.  State,  (Ga.  App.  1910) 
68  S.  E.  333. 

4.  Florida. —  Weinert  v.  State,  35 
Fla.  229,  17  So.  570  ( 1895 )  ;  War- 
race  V.  State,  27  Fla.  362,  8  So.  748 
(1891). 

Georgia. —  Askew  t;.  State,  3  Ga. 
App.  79,  59  S.  E.  311   (1907). 

Indiana. —  Dickinson  v.  State,  70 
Ind.  247    (1880). 

Louisiana. —  State  v.  Anderson,  51 
La.  Ann.  1181,  25  So.  990   (1899). 

Missouri. —  State  v.  Schuerman,  70 
Mo.  App.  518  (1897). 

North  Carolina. — State  v.  Carpen- 
ter, 74  N.  C.  230    (1876). 

South  Carolina. —  State  v.  Waters, 
1  Strobh.  59   (1816). 

Texas. —  Manning  v.  State,  35  Tex. 
723    (3872). 

If  the  statute  of  limitations  has 
apparently  run  against  the  mainte- 
nance of  the  action,  the  government's 
burden  of  proof  requires  the  estab- 
lishing of  circumstances  in  pais  vehich 
are  relied  upon  to  take  the  case  out- 


side its  operation.  Com.  v.  Bates,  1 
Pa.  Super.  Ct.  223,  12  Montg.  Co. 
Kep.  (Pa.)  41  (1896)  (nonresidence). 
Should  prima  facie  proof  be  made  of 
the  existence  of  the  necessary  facts 
to  prevent  the  running  of  the  statute 
of  limitations,  the  burden  of  evidence 
is  on  the  accused  to  controvert  di- 
rectly the  facts  shown  or  to  antago- 
nize their  ostensible  effect  by  show- 
ing inconsistent  facts.  State  v.  Bar- 
field,  36  La.  Ann.  89  (1884);  State 
i;.  Barrow,  31  La.  Ann.  691  (1879). 
§  962-1.  State  w.  Crawford,  11  Kan. 
32  (1873);  Fife  c.  Com.,  29  Pa.  St. 
429  (1857).  "  The  prosecution  takes 
upon  itself  the  burden  of  establish- 
ing not  only  the  killing,  but  also  the 
malicious  intent  in  every  case.  There 
is  no  such  thing  in  the  law  as  a 
separation  of  the  ingredients  of  the 
offence,  so  as  to  leave  a  part  to  be 
established  by  the  prosecution,  while 
as  to  the  rest  the  defendant  takes 
upon  liimself  the  burden  of  proving  a 
negative.  The  idea  that  the  burden  of 
proof  shifts  in  these  cases  is  unphilo- 
sophical,  and  at  war  with  fundamental 
principles  of  criminal  law."  People 
V.  Garbutt,  17  Mich.  9,  21  (1868). 

2.  §§  967  et  seq. 

3.  State  V.   Prcssler,    (Wyo.   1907) 
92  Pac.  806. 
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guilty,*  and  should  a  reasonable  doubt  as  to  the  prisoner's  sanity 
be  found  by  the  jury  he  is  entitled  to  be  adjudged  not  guilty  by 
reason  of  insanity.  As  in  civil  cases,^  and  actions  in  rem,  e.  g., 
proceedings  involving  the  probate  of  a  will,*  the  presumption  of 
law  as  to  sanity''  has  no  effect  upon  the  burden  of  proof  ;^ —  how- 
ever strongly  it  may  sustain  or  "  shift "  the  burden  of  evidence.^ 
"  Upon  whom,"  says  Justice  Harlan  of  the  supreme  court  of  the 
United  States,^"  "must  the  burden  of  proving  that  the  accused, 
whose  life  it  is  sought  to  take  under  the  forms  of  law,  belongs  to 
a  class  capable  of  committing  a  crime?  On  principle  it  must 
rest  upon  those  who  affirm  that  he  has  committed  the  crime 
for  which  he  is  indicted.  That  burden  is  not  fully  dis- 
charged, nor  is  there  any  legal  right  to  take  the  life  of  the 
accused  until  guilt  is  made  to  appear  from  all  the  evidence 
in  the  case.  The  plea  of  not  guilty  is  unlike  a  special  plea 
in  a  civil  action,  which,  admitting  the  case  averred,  seeks  to 
establish'  substantive  ground  of  defense  by  a  preponderance  of 
evidence.  It  is  not  in  confession  and  avoidance,  for  it  is  a  plea 
that  controverts  the  existence  of  every  fact  essential  to  consti- 
tute the  crime  charged.  Upon  that  plea  the  accused  may  stand, 
shielded  by  the  presumption  of  his  innocence,  until  it  appears 
that  he  is  guilty;  and  his  guilt  cannot  in  the  very  nature  of 
things  be  regarded  as  proved,  if  the  jury  entertain  a  reasonable 
doubt  from  all  the  evidence  whether  he  was  legally  capable  of 
committing  crime.  This  view  is  not  at  all  inconsistent  vsdth  the 
presumption  which  the  law,  justified  by  the  general  experience  of 
mankind  as  well  as  by  considerations  of  public  safety,  indulges  in 
favor  of  sanity.  If  that  presumption  were  not  indulged  the  gov- 
ernment would  always  be  under  the  necessity  of  adducing  affirm- 
ative evidence  of  the  sanity  of  an  accused.    But  a  requirement  of 

4.  State  V.  Speyer,  207  Mo.  540,  (1886);  People  v.  Garbutt,  17  Mich. 
106  S.  W.  505   (1907).  9    (1868),   per  Cooley,   C.  J.;    Broth- 

5.  See  Jones  v.  Gran.  St.  Ins.  Co.,  erton  v.  People,  73  N.  Y.  159  (1878), 
90  Me.  40  (1897)    (insurance  policy),  per  Church,  C.  J. 

per  Peters,  C.  J.  9.  Com.    v.    Heath,    11    Gray    303 

6.  "We  all  agree  [p.  83]  that  it  (1858),  per  Thomas,  J.;  Com.  v. 
['the  legal  presumption']  does  not  Pomeroy,  Wharton,  Homicide  (2d 
change  the  burden  of  proof,  and  that  ed.).  Appendix,  753,  754,756  (1874)  ; 
this  always  rests  upon  those  seeking  Com.  v.  Trefethen,  Boston  Daily  Ad- 
the  probate  of  the  will."     Baxter  v.  vertiser.  May  5,  1892. 

Abbot,  7  Gray  71   (1856).  10.  Davis  v.  U.  S.,  160  U.  S.  469, 

7.  §   1055.  485-487   (1895). 

8.  Dacey    v.    People,    116    111.    555 
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that  character  would  seriously  delay  and  embarrass  the  enforce- 
ment of  the  laws  against  crime,  and  in  most  cases  be  unnecessary. 
Consequently  the  law  presumes  that  every  one  charged  with  crime 
is  sane,  and  thus  supplies  in  the  first  instance  the  required  proof 
of  capacity  to  commit  crime.  It  authorizes  the  jury  to  assume  at 
the  outset  that  the  accused  is  criminally  responsible  for  his  acts. 
.  .  .  To  hold  that  such  presumption  must  absolutely  con- 
trol the  jury  until  it  is  overthrown  or  impaired  by  evidence  suf- 
ficient to  establish  the  fact  of  insanity  beyond  all  reasonable  doubt 
or  to  the  reasonable  satisfaction  of  the  jury,  is  in  effect  to  require 
him  to  establish  his  innocence,  by  proving  that  he  is  not  guilty  of 
the  crime  charged." 

§  963.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bur^ 
den  on  Prosecution) ;  Yemie. —  The  government's  proof  must 
meet  not  only  requirements  of  timej  it  must  comply  also  with  those 
of  place.  The  offence  must  be  shown  to  have  been  committed  in  the 
county  alleged  in  the  indictment,  i.  e.,  the  proper  venue  must  be 
established.-' 


§  963-1.  Alabama. — Barnes  v.  State, 
134  Ala.  36,  32  So.  670    (1901). 

Arkansas. —  Jones  v.  State,  58  Ark. 
390,   24  S.  W.    1073    (1894). 

California. —  People  v.  Tarpey,  59 
Cal.  371   (1881). 

Colorado. —  Thornell  v.  People,  11 
Colo.   305,  17  Pae.  904    (1888). 

Florida. —  McKinnie  v.  State,  32 
So.  786    (1903). 

Georgia. —  Jones  v.  State,  113  Ga. 
271,  38  S.  E.  851  (1901);  Minor  V. 
City  of  Atlanta,  (Ga.  App.  1910)  67 
S.  E.  108. 

Illinois. — 'Huston  v.  People,  53  111. 
App.  501    (1893). 

Indiana. —  Harlan  r.  State,  134 
Ind.  339,  33  N.  E.  1103    (1893). 

Kansas. —  Hagan  v.  State,  4  Kan. 
89   (1866). 

Minnesota. —  State  v.  Tosney,  36 
Minn.  262,  3  N.  W.  345    (1879). 

Mississippi. —  Thompson  v.  State, 
51  Miss.  353    (1875). 

Missouri. —  State  v.  Young,  99  Mo. 
284,  13  S.  W.  642  (1889).  See  also, 
State  V.  Kelly,  123  Mo.  App.  680,  101 
S.  W.  155   (1907). 


New  Meacico. —  Territory  ■;;.  Padilla, 
71  Pae.  1084    (1903). 

Hew  York. —  Larkin  v.  People,  61 
Barb.  226   (1871). 

Pennsylvania. —  Com.  v.  Fagan,  2 
Pa.  Dist.  401,  12  Pa.  Co.  Ct.  613 
(1893). 

South  Carolina. — See  State  r.  Dent, 
6  S.  C.  383    (1875). 

South  Dakota. — State  v.  Clark  First 
Nat.  Bank,  3  S.  D.  52,  51  X.  W.  780 
(1892). 

Tennessee. —  Yates  v.  State,  10 
Yerg.   549    (1837). 

rea;as.— Belcher  v.  State,  35  Tex. 
Cr.  168,  32  S.  W.  770    (1895). 

Virginia. — ■  Anderson  r.  Com.,  100 
Va.  860,  42  S.  E.  865    (1902). 

West  Virginia. —  State  v.  Hobbs, 
37  W.  Va.  812,  17  S.  E.  380    (1893). 

United  States.— V.  S.  v.  Meagher, 
37  Fed.  875    (1888). 

Strict  proof  of  venue  is  waived  by 
a  confession  of  guilt,  on  the  part  of 
the  accused,  even  of  a  crime  which 
is  merely  involved  in  the  charge  set 
forth  in  the  indictment.  Hines  v. 
State,  9  Humphr.  (Tenn.)  780  (1849). 
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§  964.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Bur^ 
den  on  Prosecution;  Venue);  Federal  Courts. — Thus,  on  an  indict- 
ment in  the  Federal  courts  it  must  be  shown  by  the  state,  if  the 
offence  was  committed  on  land  that  the  particular  place  was 
within  the  jurisdiction  of  the  United  States.  In  other  words,  the 
proof  must  establish  the  necessary  jurisdiction,  whatever  may 
be  its  special  features.  If  on  the  high  seas,  the  proof  is  that  it 
was  committed  on  a  vessel  belonging  to  a  citizen  of  the  country.-' 

§  965.    (Position   of   Burden   of   Proof;   Criminal   Cases); 

Affirmative  Defences —  The  prosecution's  burden  of  proof  in 
criminal  cases  is  broad  enough  to  require  from  it  ultimate  proof  of 
propositions  which  may  be  made  negative  in  form ; —  as  the  non- 
existence of  justification,^  mitigating  circumstances^  and  the  like. 
These  may  be,  in  effect,  mere  paraphrases,  in  these  respects,  of 
the  single  affirmative  proposition  that  the  accused  is  guilty  as 
charged.  With  proof  of  this  the  prosecution  clearly  is  bur- 
dened. It  is,  however,  equally  true  that  the  burden  of  evidence 
is  frequently  transferred  to  the  defendant  in  criminal  proceedings, 
in  respect  to  these  matters  which  the  government  is  ultimately 
required  to  negative.  In  fact,  as  a  matter  of  logical  as  well  as 
legal  necessity,  this  transfer  of  the  burden  of  evidence  occurs  when- 
ever the  government  succeeds  in  establishing  a  prima  facie  case,^ 
i.  e.,  in  criminal  matters,  by  proof  beyond  a  reasonable  doubt. 
While  it  is  not  possible  to  give  unqualified  assent  to  the  following 
form  of  statement,  it  yet  expresses  the  proper  relation  between  the 
two  burdens  of  "  proof  "  and  "  evidence  "  in  this  connection  with 

But   strict   proof   is  not  excused  be-  mitted     in     a     particular     township, 

■cause  the  jury  know  that  the   place  venue    must   be    laid   and   proved   in 

disclosed  in  the  evidence  ia  within  the  that  township,  as  part  of  the  burden 

county.     Com.  v.  Clauss,  5  Pa.  Dist.  of  the  prosecution.     State  v.  Sexton, 

658,  18  Pa.  Co.  Ct.  381   (1889)  ;  Miles  (Mo.  App.  1910)    125  S.  W.  519. 

1-.  State,  33  Tex.  App.   410,  5  S.  W.  §   964^1.  U.  S.   v.  Imbert,  26  Fed. 

250    (1887).     But   see   also   State  v.  Cas.  No.  15,438,  4  Wash.  702   (1827). 

Dent,  6  S.  C.  383   (1875).    Nor  is  the  §  965-1.  State  v.  llorphy,  33  Iowa 

necessity  of  proof  affected  by  the  fact  270,  11  Am.  Rep.  122    (1877)  ;  State 

that    the    indictment    fails   to    allege  v.  Hirsch,  45  Mo.  429   (1870). 

any  venue  whatever.     Sparks  v.  State,  2.  Wliarton  v.   State,  73    Ala,   366 

59  Ala,  82   (1877)  ;  Johnson  v.  State,  (1883)  ;  Guffee  v.  State,  8  Tex.  App. 

•32  Ark.  181  (1877);  U.  S,  v.  Meagher,  187    (1880)  ;    Lewis   v.   State,  7  Tex. 

37  Fed.  875   (1888).  App.    567    (1880);    Agnew  v.   U,   S., 

Venue  in  township. —  Where  juris-  165  U.  S,   36,   17  S.   Ct.  235,  41   L. 

■diction    is   dependent   upon    the    fact  ed,  624    (1896). 

ithat  the  oflFence  to  be  tried  was  com-  3.  §  992. 
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substantial  accuracy.  "  If  the  defendant  relies  upon  some  dis- 
tinct substantive  ground  of  defence  not  necessarily  connected 
with  the  transaction,  ...  as  insanity  or  self-defence,  or  an 
alibi,  or  as  in  the  case  at  bar,  the  adultery  of  the  wife,  he  must 
prove  it  as  an  independent  fact.  .  .  .  It  is  incumbent  upon 
the  defendant  to  establish  the  fact.  ...  All  authorities 
agree  that  the  burden  is  upon  the  state  to  make  out  its  accusation 
.  .  .  beyond  all  reasonable  doubt.  .  .  .  When  a  de- 
fendant desires  to  set  up  a  distinct  defence,  ...  he  must 
bring  it  to  the  attention  of  the  court ;  in  other  words  he  must  prove 
it,  .  .  .  that  is,  he  must  produce  more  evidence  in  support 
of  it  than  there  is  against  it.  When  he  has  done  this  by  a  pre- 
ponderance of  the  evidence,  the  defence  becomes  a  fact  in  the  case 
of  which  the  jury  must  take  notice  .  .  .  and  dispose  of  it 
according  to  the  rule  before  stated,  that  the  burden  is  upon  the 
state  to  prove  every  part  of  the  case  against  the  prisoner  beyond 
a  reasonable  doubt."  *  Even  in  case  of  an  aiSrmative  defence, 
there  is,  however,  no  burden  of  proof  upon  the  defendant  in  a 
criminal  case.  Mr.  Justice  Wilde  of  the  supreme  judicial  court 
of  Massachusetts  was  quite  right  in  saying  of  the  affirmative  de- 
fense of  one  accused  of  crime,^  "  It  is  a  prisoner's  burden,  the  only 
burden  ever  put  upon  him  by  law,  that  of  satisfying  the  jury  that 
there  is  a  reasonable  doubt  of  his  guilt." 

§  966.  (Position  of  Burden  of  Proof;  Criminal  Cases;  Affirm= 
ative  Defences) ;  Insanity —  In  large  part  by  reason  of  the  con- 
fusion between  burden  of  proof  and  burden  of  evidence,  a  rule, 
entirely  indefensible  in  point  of  principle,  has,  in  several  juris- 
tions,  been  adopted  to  the  effect  that  where  the  defendant  relies  on 
the  defence  of  insanity  the  burden  of  proof  is  on  him  to  establish 
it  by  a  "  fair  preponderance  of  the  evidence  "  * —  or,  as  the  phrase 

4.  state  i;.  Schweitzer,  57  Conn.  532  Iowa. —  State    r.    Humbles,     (Iowa 
(1889),  per  Andrews,  C.  J.  1905)   102  X.  W.  409. 

5.  Com.  V.  York's  Case,  9  Mete.  93,  Missouri. —  State  v.  Porter,  213  Mo. 
98    (1845).  43,   111   S.    W.   529    (1908);   State    ,. 

§    966-1.     Alahama. —  Parriah     v.  Hancock,   (N.  C.  1909)    66  S.  E.  137. 

State,     139    Ala.    76,    36    So.    1012  Ohio.—  State  r.  Austin,  71  Ohio  St. 

(1904).  317,  73  N.  E.  218    (1905). 

California. —  People      v.      Willard,  Rhode    Island. —  State    v.    Quigleg, 

(Cal.   1907)    89   Pac.   124;    People   v.  (R.  I.  1904)   67  L.  R.  A.  322,  58  Atl. 

Suesser,   142   Cal.   354,   75   Pac.   1093  905. 

(1904).  reaos.— Smith  v.  State,  (Or.  App. 
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is  sometimes  varied,  "  to  the  satisfaction  of  the  jury  by  a  prepon- 
derance of  the  evidence."  ^  Until  the  preponderance  of  evidence  is 
furnished  the  government's  presumption  of  sanity^  is  said  to  be  a 
"  full  equivalent "  of  express  proof  of  sanity.*  This  seems  an 
interesting  instance  of  a  presumption  of  law  vfhich  continues  to 
operate  not  only  after  evidence  on  the  point  has  been  introduced 
—  which  is  true  of  no  real  presumption  of  law" — but  after  an 
equilibrium  of  proof  has  been  established  and  still  further  until 
a  preponderance  has  been  created  to  the  opposite  effect.  It  thus 
appears  clear  that  while  this  statement  of  a  "  presumption  "  ap- 
parently concerns  something  in  the  law  of  evidence,  i.  e.,  an  in- 
ference of  fact,  that,  in  reality,  it  has  no  direct  connection  with 
logic,  but  with  an  entirely  different  field  of  procedure,  i.  e.,  that 
regulating  the  burden  of  proof.  The  proposition  actually  an- 
nounced is  that  insanity,  in  a  criminal  case,  is  an  affirmative  de- 
fence. It  is  stated  in  terms  of  the  duty  of  the  nonactor  to  fur- 
nish proof  as  an  affirmative  defence.  It  might  with  apparently 
equal  propriety  be  said,  where  A.  owner  of  a  promissory  note 
against  B.  the  maker  is  met  by  affirmative  defence  of  payment, 
that  the  existence  of  the  obligation  of  the  note  would  be  pre- 
sumed to  continue  until  the  contrary  were  shown  by  a  fair 
preponderance  of  the  evidence.  Much  of  the  above  is  equally 
applicable  to  the  so-called  presumption  of  innocence. 

1909)     117    S.    W.    966;    Thomas    v.  defendant  raises   a   reasonable   doubt 

State,    (Tex.   Cr.  App.   1909)    116  S.  as  to   his   sanity,   the   state   has   not 

W,  600.  the  burden  of  removing  the  doubt  by 

Washington. —  State    v.    Clark,    34  a     preponderance     of     the     evidence. 

Wash.  485,  76  Pac.  98   (1904).  State  v.  Craig,  53  Wash.  66,  100  Pac. 

2.  Fults    V.   State,    (Tex.  Cr.   App.  167   (1909). 

1906)   98  S.  W.  1057.  3.  §   1055. 

A  closer  approximation  to  the  true  4.  State  v.  Austin,  71  Ohio  St.  317, 

rule  is  reached  when  the  statement  is  73  N.  E.  218   (1905). 

made  that  the  burden  of  proof  is  on  5.  §  1085. 

the  defendant  in   a  criminal  case  to  For    an    interesting    discussion    of 

raise   a   reasonable   doubt   as   to   his  the  rules  relating  to  the  Presumption 

sanity.      Johnson    v.    State,    57    Fla.  and  burden  of  proof  as  to  sanity,  see 

18,    49    So.    40    (1909).      In    such   a  36  L.  K.  A.  721. 
case   it    has   ibeen    said   that   though 
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belief  induced  by  reason,  989. 
6asis  o/  earlier  rule,  990. 
traditional  attitude  of  the  jury,  991. 
prima  facie  case,  992. 

inertia  of  court,  993. 

noi  a  question  of  evidence,  994 
statutory  requirements,  995. 
&2/  a  fdir  preponderance  of  the  evidence,  996. 
"  beyond  a  reasonable  doubt,"  996a. 

definition  of  "  reasonable  doubt,"  996b. 
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Scope  of  hurden  of  evidence 
prima  facie  case 

quantum   in  civil  and  criminal   cases  contrasted, 

996c. 
scope  of  requirement,  996(i. 
criminal  capacity,  996e. 
grade  of  offence,  996f. 
identity  of  accused,  996g. 
psychological  constituents,  99  6h. 
special  inertia  of  the  court,  997. 
civil  cases,  997. 

allegations  of  crime,  998. 
suit  for  penalties,  999. 
documents,  1000. 

convention  of  parties,  1001. 

considerations  of  public  policy,  1002. 

equitable  relief,  1003. 

relief  at  law,  1004. 

not  a  question  of  evidence,  1005. 

impeachment,  1006. 

modification,  1007. 

waiver   of  rights  under  a  valid   instrument, 

1008. 
parol  proof  of  contents  of  documents,  1009. 
extension  of  evidence,  100'9. 
intension  of  evidence,  1010. 
reformation  of  instrument,  1011. 
reformation   of   absolute   deed   into    trust   or 

m.ortgage,  1012. 
specific  performance,  1013. 
substitutes  for  documents,  1014. 
fraud,  1015. 
criminal  cases,  1016. 
Effect  of  presumptions,  1017. 
burden  of  proof,  1018. 
burden   of  evidence,  1019. 
presumption  of  sanity,  1020. 
Logic  vs.  procedure,  1021. 
inferences  of  fact,  1022. 
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Logic  vs.  procedure 

operation  of  administi-ative  rulings,  1023. 

general  considerations,  1024. 
evolution  of  the  presumption  of  law,  1025. 

§  967.  Burden  of  Evidence. —  The  burden  of  evidence  presents 
radical  differences  both  in  quality  and  position  from  the  burden 
of  proof. 

In  position,  the  burden  of  proof  is  unchanging ;  once  imposed, 
it  remains.  The  burden  of  evidence  mav  "  shift "  to  any  extent, 
alternating  between  the  parties  according  to  the  exigencies  of  the 
trial.  The  position  of  the  burden  of  proof  is  determined  by  the 
pleadings.  That  of  the  burden  of  evidence  has  no  necessary  or 
invariable  connection  with  them.^ 

In  quality,  the  burden  of  proof  is  a  forensic  necessity.  It  arises 
from  the  requirement  that  a  question  submitted  for  decision  shall 
be  speedily  and  definitely  settled  and  disposed  of;  that  victory 
may  be  awarded  to  one  or  the  other  of  two  contestants.  The  bur- 
den of  evidence  is  a  logical  necessity.  It  arises  from  the  require- 
ment that  one  must  prove  his  case  or  prevent  another  from  proving 
his ;  that  one  against  whom  a  battle  of  reason  is  proceeding,  should 
when  his  forces  fail  to  carry  or  hold  a  position,  bring  up  rein- 
forcements. This  logical  necessity  of  the  burden  of  evidence,  is, 
in  other  words,  imposed  by  the  very  nature  of  a  contest  to  be 
decided  by  the  use  of  reason.  If  the  facts  and  arguments  already 
adduced  appear  insufficient  for  success,  the  only  alternative  con- 
fronting a  litigant  is  fresh  facts  or  new  arguments,  on  the  one 
hand  and  failure,  on  the  other.  This  logical  requirement  may 
be  spoken  of  as  a  burden  but  it  is  entirely  distinct  from  that  of 
establishing  the  ultimate  truth  of  a  proposition  in  issue.  The 
burden  of  evidence  is,  therefore,  by  no  means,  peculiar  to  the 
procedure  of  trials  at  law.     It  has  in  that  connection,  however, 

§  967-1.  "  It  is  very  common  to  against  the  fact  asserted  by  the  plain- 
say  in  such  cases  that  the  burden  is  tiff,  is  submitted  to  court  or  jury, 
upon  the  defendant  to  establish  the  then  the  question  of  the  burden  of 
fact  relied  upon.  All  that  this  can  proof  as  to  any  fact,  in  its  proper 
properly  mean  is  that  when  the  plain-  sense,  arises  and  rests  upon  the  party 
tiff  has  established  a  prima  facie  case,  upon  whom  it  was  at  the  outset,  and 
the  defendant  is  bound  to  controvert  is  not  shifted  by  the  course  of  the 
it  by  evidence,  otherwise  he  will  be  trial."  Farmers'  L.  &  T,  Co.  v.  Siefke, 
cast  in  judgment.  When  such  evi-  144  N.  Y.  354,  359,  39  N.  E.  358 
dence  is  given,  and  the  case  upon  the  (1895). 
whole    evidence,    that    for    and    that 
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a  most  important  office  which  has  not  at  all  times  been  estimated 
at  its  proper  value.  Especially  in  connection  with  the  office  and 
effect  of  the,  so-called,  "  presumptions  of  law  "  the  rules  relating 
to  the  burden  of  evidence  are  of  the  highest  consequence.  To 
gain  a  clear  conception  of  these  relations,  it  is  necessary  to  under- 
stand the  nature  and  function  of  the  prima  facie  case. 

§  968.  A  Logical  Necessity. —  While  the  rule  as  to  required 
preponderance  of  evidence  is  stated  as  being  the  same  in  all  civil 
cases,  whether  important  or  unimportant,  and  whether  criminality 
is  or  is  not  involved,  the  amount  of  evidence  which  is  needed  in 
any  case  to  satisfy  the  rule  will  be  foim.d,  as  a  matter  of  logical 
and  often  of  legal  requirement,  to  vary  greatly  in  accordance  with 
the  personal,  pecuniary  or  moral  consequences  to  the  parties  in- 
volved in  affirmative  action  by  the  court.  This  logical  necessity 
for  a  sufficient  quantum  of  evidence  to  overcome  the  inertia  of 
the  mind  of  the  tribunal  is,  probably,  the  basis  of  the  rule  ob- 
taining in  certain  jurisdictions,  that  the  "  presumption  of  inno- 
cence" has  an  evidentiary  value  ;^  that  there  is  a  presumption 
against  fraud,^  or  in  favor  of  legality.* 

In  reality,  however,  nothing  of  this  kind  exists.  In  this  matter, 
as  will  be  noticed  hereafter,*  we  are  dealing  with  an  entirely  nor- 
mal canon  of  the  reasoning  faculty  the  use  of  which  is  legally 
imposed  upon  all  branches  of  the  tribunal,'  viz.,  that  in  proportion 
as  the  consequences  of  judicial  action  are  momentous,  it  should 
be  hesitating  and  cautious. 

Illustrative  Instances. —  Where  a  judge  or  jury  is  asked  to  find 
and  act  upon  the  existence  of  moral  guilt,®  to  contravene  some 
rule  of  public  policy,^  as  by  allowing  a  debtor  to  place  his  prop- 
erty beyond  the  reach  of  his  creditors,  while  he  still  retains  the 

§  968-1.    Continental    Ins.    Co.    v.  Campbell  Printing  Press,  etc.,  Co.  v. 

Jachnichen,  110  Ind.  59,  63,  10  N.  E.  Yorkston,  11  Misc.    (N.  Y.)    340,   32 

636,  59  Am.  Rep.  194  (1886)  ;  Sparta  N.  Y.  Suppl.  263   (1895)    (lack  of  in- 

V.  Lewis,  91  Tenn.  370,  23  S.  W.  182  debtedness  by  maker  of  a  promissory 

(1891);    White   V.   Comstock,   6   Vt.  note);   Keener  v.   Zartman,    144   Pa. 

405    (1834).  St.    179,    22    Atl.    889     (1891)      (ac- 

2.  §  1221.  knowledgment  waiving  statute  of  limi- 

3.  §  1322.  tations).      "Public    policy    requires 

4.  §  993.  that  claims  against  the  estates  of  the 

5.  §§  385  et  seq.  dead   should   be   established  by   very 

6.  §  998.  satisfactory  evidence."     Van   Slooten 

7.  Van  Slooten  v.  Wheeler,  140  N.  v.  Wheeler,  140  N.  Y.   624,  633,  35 
Y.    624,    633,    35  N.   E.    583    (1893)  N.  B.  583  (1893). 

>(claim    against    decedent's    estate) ; 
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benefit  of  it,*  the  tribunal  may  well  be  justified  in  requiring  strong 
proof  for  affirmative  action.  Where  a  judge  is  requested  to  over- 
ride legal  rights  by  equitable  relief,*  antagonize  the  inference 
covered  by  a  presumption  of  law,^"  administer  justice  summarily,-'* 
is  asked  to  do  any  judicial  act  against  the  apparent  interest  of 
the  public,  as  to  revive  quiescent  litigation  by  reopening  an 
account  stated  between  claimant  and  another*^  or  between  third 
persons/*  to  make  successful  the  operation  of  fraud  or  deceit/* 
he  may  well  require  proof  of  a  strong  case.  He  is  justified  in 
demanding  it  because  it  is  reasonable  that  he  should.  Until,  it  is 
furnished,  no  prima  facie  case  is  established.     The  facts  might 


8.  Stockslager  v.  Mechanics'  Loan, 
etc.,  Institute,  87  Md  332,  39  Atl. 
742  (1898)  ;  Sweeting  i:.  Sweeting,  33 
Atl.  543  ( 1896 )  ;  Kendrick  v.  Taylor, 
27  Tex.  695  (1864).  See  also,  Hart- 
man,  etc.,  Brewing  Co  v.  Clark,  94 
Md.  520,  51  Atl.  391   (1902). 

To  the  contrary  effect,  see  Stevens 
V.  Carson,  30  Neb.  544,  46  N.  W.  655 
(1890).  See  also  Clewis  v.  Malon, 
119  Ala.  313,  24  So.  767    (1898). 

9.  Duvall  V.  Hambleton,  (Md.  1903) 
55  Atl.  431  (equitable  lien)  ;  Van- 
Bciver  v.  Bryan,  13  N.  J.  Eq.  434 
(1861)    (constructive  trust). 

10.  Read  v.  Huff,  40  N.  J.  Eq.  339 
(1885)  (gift  in  favor  of  wife  or 
child)  ;  Watts  v.  Owens.  63  Wis.  512, 
22  N.  W.  730  (1885)  (legitimacy); 
Piers  V.  Piers,  2  H.  L  Cas.  331,  13 
Jur.  569,  9  Eng.  Eeprint  1118  (1849) 
(validity  of  marriage)  ;  Morris  v. 
Davies,  5  CI.  &  F.  1C3,  1  Jur.  911, 
7  Eng.  Reiprint  365  (1837)  (legiti- 
macy) ;  Agg  V.  Davies,  3  Phillim.  341 
(1816)    (validity  of  marriage). 

11.  Where  a  remedy  is  summary 
courts  always  require  that  a  clear 
case  should  be  made  out.  Mackey  v. 
McCaffrey,  23   111.   App.   595    (1887). 

12.  Mendota  First  Nat.  Bank  v. 
Haight,  55  111.  191  (1870)  ;  English's 
Appeal,  119  Pa.  St.  533,  13  Atl.  479, 
4  Am.  St.  Eep.  656  (1888)  (confessed 
judgment)  ;  Willett  v.  Fister,  18  Wall. 

(U.    S.)     91,    21    L.    ed.    804    (1873) 
(confessed  judgment).    See  also,  Som- 


ers  V.    Cresse,    (N.   J.   Ch.   1888)    13 
Atl.  33. 

It  has  been  required  that  the  proof 
should  be  beyond  reasonable  doubt. 
Hill  v.  Hill,  10  N.  Y.  Wkly.  Dig.  239 
(1880). 

13.  Klauber  v.  Wright,  52  Wis.  303, 
8  N.  W.  893  (1881). 

14.  yew  Jersey. — iFarmer  v.  Farmer, 
39  N.  J.  Eq.  311  (1884)  (undue  in- 
fluence; gifts  from  wife  to  husband). 

New  York.—  Ten  Eyke  v.  Whitbeck, 
156  N.  Y.  341,  50  N.  E.  963  (1898) 
(dealing  between  persons  standing  in 
relations  of  confidence ) . 

Ohio. — -Jacks  v.  Adamson,  56  Ohio 
St.  397,  47  N.  E.  48,  60  Am.  St. 
Eep.  749  (1897)  (entering  judgment 
nunc  pro  tunc ) . 

Pennsylvania. — Zimmerman  v.  Zim- 
merman, 139  Pa.  St.  329,  18  Atl. 
129,  15  Am.  St.  Rep.  720  (1889) 
(contract  by  father  to  pay  for  serv- 
ices of  a  child). 

IVesf  Virginia. —  Board  v.  Callihan, 
33  W.  Va.  209,  10  S.  E.  382  (1889) 
(parol  gift  inter  .vivos) . 

United  States. — Newman  i\  Scherin, 
109  Fed.  942,  48  C.  C.  A.  742  (1901) 
(acquiescence  of  cestui  in  a  breach 
of  trust ) . 

England. —  Rutherford  i'.  Maule,  4 
Haggard's  Eccl.  213  (1832)  (great 
inducements  and  ample  leisure  to 
fabricate  a  case). 
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reasonably  make  a  prima  facie  case  under  some  circumstances  but 
not  under  these. 

Such  is  the  basis,  moreover,  of  the  rule  that  clear  and  convinc- 
ing proof,  in  some  form  of  expression  indicating  cogency  of  logical 
force  and  absence  from  doubt  and  suggesting  more  than  a  mere 
preponderance,  is  required  to  establish  the  existence  of  alleged 
fraud,^^  or  in  order  to  deal  properly  with  matters  of  nicety^®  and 
importance. 

§  969.  Position  of  Burden  of  Evidence —  The  incidence  of  the 
burden  of  evidence  at  the  beginning  of  the  trial  is  upon  the  party 
having  the  burden  of  proof,  i.  e.,  upon  the  actor,  until  he  shall 
have  established  a  prima  facie  case  in  his  favor  as  to  the  truth 
of  every  material  allegation  embraced  in  his  affirmative  case.* 
In  discharging  this  burden  of  evidence  it  is  not  absolutely  neces- 
sary that  all  essential  facts  should  be  established  directly  by  the 
testimony  of  witnesses,  the  statement  of  documents  or  the  percep- 


15.  Kansas  M.  0.  M.  Ins.  Co.  v. 
Rammelsberg,  58  Kan.  531,  50  Pac. 
446  (1897)  ;  Conner  v.  Groh,  90  Md. 
674,  45  Atl.  1024  (1900);  Dohmen 
Co.  V.  Niagara  F.  Ins.  Co.,  96  Wis. 
38,  71  N.  W.  69  (1897);  U.  S.  V. 
American  Bell  Tel.  Co.,  167  U.  S. 
224,  17  Sup.  Ct.  809  (1897)  (revo- 
cation of  a  patent)  ;  Lalone  v.  V.  S., 
164  U.  S.  255,  17  Sup.  Ct.  74  (1896) 
( pension ) .  But  see,  contra,  Claflin 
Co.  V.  Rodenbcrg,  101  Ala.  213,  13 
So.   272    (1892). 

16.  Gritten  v.  Dickerson,  202  111. 
372,  66  N.  E.  1090  (1903)  (identify- 
ing chattels  acquired  during  covert- 
ure). 

§  969-1,  Alabama. —  Land  Mortg. 
Invest.  Agency  Co.  V:  Preston,  119 
Ala.  290,  24  So.  707  (1898). 

California. — Russell  v.  Banks,  (App. 
1909)   105  Pac.  261. 

Illinois. —  Peck  v.  Seoville  Mfg.  Co., 
43  111.  App.   360    (1891). 

Keniuckif. —  Sun  L.  Ins.  Co.  v.  Seig- 
ler,  42  S.  W.  1137,  19  Ky.  L.  Rep. 
1227    (1897). 

Massaolmsetts. — Starratt  v.  Mullen, 
148  Mass.  570,  20  N.  E.  178,  2  L.  R. 
A.  697   (1889). 


North  Carolina. —  McQueen  v.  Peo- 
ple's Nat.  Bank,  111  N.  C.  609,  16 
S.  E.  270   (1892). 

Tennessee. —  East  Tennessee,  etc., 
R.  Co.  V.  Stewart,  13  Lea  432  (1884). 

Texas. —  McGhee  Irr.  Ditch  Co.  v. 
Hudson,  85  Tex.  587,  22  S.  W.  398 
(1893). 

In  Kentucky  this  fact  has  even 
been  made  the  test  for  determining 
the  position  of  the  burden  of  proof. 
"  The  burden  of  proof  in  the  whole 
action  lies  on  the  party  who  would 
be  defeated  if  no  evidence  were  given 
on  either  side."  Kent.  Civ.  Code, 
§  926.  Crabtree  v.  Atchison,  93  Ky. 
338,  20  S.  W.  260,  14  Ky.  L.  Rep. 
313  (1892);  Royal  Ins.  Co.  V. 
Schwing,  87  Ky.  410,  9  S.  W.  242, 
10  Ky.  L.  Rep.  380  (1888).  "In 
every  case  in  which  there  is  prima 
facie  evidence  of  any  right  existing 
in  any  person,  the  burden  of  proof  is 
always  on  the  person  or  party  call- 
ing such  right  in  question."  Walker 
V.  Detroit,  etc.,  R.  R.,  47  Mich.  338, 
351  (1882).  A  party  alleging  a  fact 
has  the  burden  of  proof  with  regard 
to  it.  McCall  i;.  Alexander,  81  S.  C. 
131,  61  S.  B.  1106   (1908). 
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tion  of  the  tribunal.  The  party  having  the  burden  of  evidence 
may  establish  his  prima  facie  case  entirely  by  adducing  evidence.^ 
But  he  may  also  proceed  indirectly,  i.  e.,  circumstantially  by  show- 
ing the  existence  of  some  legal  equivalent^  or  substitute  for  such 
a  fact.  He  may,  in  other  words,  establish  a  prima  facie  infer- 
ence or  presumption  of  law,  as  it  is  called.  He  may  show  facts 
warranting  the  making  of  an  administrative  assumption,  or  the 
like.*  He  may  even  undertake  to  prove  his  case  by  both  methods 
in  combination.  As  soon  as  the  party  having  the  burden  of  proof 
establishes  these  facts  the  burden  of  evidence,  so  far  as  he  is  con- 
cerned, is  discharged®  and  is  transferred  to  his  adversary,  the 
reus  or  nonactor,  and  remains  with  him  so  long  as  the  actor's 
original  case  continues  to  retain  its  prima  facie  quality.®  The 
position  of  the  burden  of  proof  in  the  meantime  stands  in  no  way 
affected.^    This  fluctuation  in  the  position  of  the  burden  of  evi- 


2.  Cook  V.  Cook,  53  Barb.  (N.  Y.) 
180  (1869)  ;  Muir  v*  Carter,  16  Oan. 
Supreme  Ct.  473  (1889);  Boatwick 
r.  Phillips,  6  Grant  Ch.  (U.  C.)  427 
(1858)  ;  North  of  Scotland  Mortgage 
Co.  V.  Udell,  46  U.  C.  Q.  B.  511 
(1883);  Peel  V.  Kingsmill,  7  U.  C. 
Q.  B.  364   (1850). 

3.  §§  1085  et  seq. 

4.  §§  1184  et  seq. 

5.  Alabama. —  Alabama  Western  E. 
Co.  V.  Williamson,  114  Ala.  131,  21 
So.  827  (1896);  Louisville,  etc.,  R. 
Co.  V.  Malone,  109  Ala.  509,  20  So. 
33    (1895). 

California. —  Williams  v.  Casebeer, 
126  Cal.  77,  58  Pac.  380    (1899). 

Illinois. —  Kitner  v.  Whitlock,  88 
111.  513  (1878)  ;  Federal  L.  Assoc,  v. 
Smith,  86  111.  App.  437    (1899). 

Massachusetts. —  Phipps  v.  Mahon, 
141  Mass.  471,  5  N.  E.  835  (1886); 
Central  Bridge  Corp.  v.  Butler,  2 
Gray  130    (1854). 

New  Jersey. —  Turner  V-  Wells,  64 
N.  J.  L.  269,  45  Atl.  641    (1900). 

New  York. —  Heinemann  v.  Heard, 
62  N.  Y.  448    (1875). 

South  Carolina. —  Charleston  v. 
Brandt,  Cheves  72   (1840). 

Texas. —  Smith  v.  Gillum,  80  Tex. 
120,  15  S.  W.  794   (1891). 


Utah. —  Mclntyre  v.  Ajax  Min.  Co., 
20  Utah  323,  60  Pac.  552   (1899). 

England. —  In  re  Banbury  Peerage 
Case,  1  Sim.  &  St.  153,  24  Itev.  Rep. 
159,  1  Eng.  Ch.   153    (1811). 

Canada. —  Larraway  v.  Harvey,  14 
Quebec  Super.  Ct.  97  (1898);  McEwan 
V.  Milne,  5  Ont.  100  [follovnng  Wallis 
V.  Andrews,  16  Grant  Ch.  (U.  C.) 
634]  (1884);  Court  v.  Holland,  8 
Ont.  Pr.  213  (1880);  Taylor  v. 
Barker,  5  N.  Brunsw.  614   (1847). 

6.  Jones  i;.  Malvern  Lumber  Co., 
58  Ark.  125,  23  S.  W.  679  (1893); 
Whitney  v.  Morrow,  50  Wis.  197,  6 
N.  W.  494    (1880). 

7.  Kentucky. —  Wall  v.  Hill,  1  B. 
Mon.  290,   36  Am,  Dec.   578    (1841). 

Massachusetts.— 'Ph.i-p^s  v.  Mahon, 
141  Mass.  471,  5  N.  E.  835   (1886). 

New  York. —  Caldwell  r.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282    (1872). 

Texas. — Clark  v.  Hills,  67  Tex.  141, 
148,  2  S.  W.  356    (1886). 

^Yisconsin■. —  Atkinson  V.  Goodrich 
Transp.  Co.,  69  Wis.  5.  13,  31  N.  W. 
164  (1887).  In  an  action  for  negli- 
gently over-driving  a  horse;  "A 
prima  facie  case  was  made  by  the  in- 
troduction of  evidence  tending  to 
prove  that  the  horse,  at  the  time  of 
the    delivery    to   the   defendant,   was 


1141  Effect  of  Difficulty  in  Making  Peoof.         §  970 

dence  is  frequently  stated  summarily  by  saying  that  the  burden 
of  proof  (evidence)  as  to  any  particular  fact,  is  at  all  times  upon 
the  party  to  proof  of  whose  case  it  is  essential.* 

§  970.  (Position  of  Burden  of  Evidence);  Difficulty  of  Proof. 

— Any  requirement  that  every  material  fact  should  be  established 
by  the  person  to  whose  case  it  is  necessary  assumes  especial  im- 
portance in  proportion  as  evidence  regarding  it  is  diflS.cult  or  im- 
possible of  attainment.  Under  such  circumstances,  to  determine 
the  position  of  the  burden  of  evidence  as  to  a  particular  fact  may 
be  to  decide  the  fate  of  the  controversy  between  the  parties.  Thus 
where  several  persons  relatod  to  each  other  in  such  a  way  that  the 
survivor  would  have  rights  in  certain  property  which  he  would 
not  have  acquired  had  he  failed  to  survive  one  or  other  of  his 
fellows,  the  question  as  to  who  lived  longest  is  an  essential  fact 
of  which  direct  or,  indeed,  any  evidence  may  be  difficult,  if  not 
impossible,  to  procure.  Under  these  circumstances,  he  to  whose 
case  the  fact  is  essential  rests  under  a  very  serious  logical  or 
forensic  burden.^  In  another  case,  it  may  be  important  to  know 
whether  A.  from  whom  no  tidings  have  been  received  for  an  ex- 
tended period  was  alive  or  dead  at  a  given  time.  So  far  as  not 
affected  by  presumption,  i.  e.,  the  action  of  law,  procedural  or 
substantive,  or  of  administration,^  the  party  whose  case  requires 

apparently  in  good  condition.     If  the  burden  of  proving  these  issues  by  a 

evidence  had  closed  at  this  point  the  preponderance    of    evidence    was    im- 

plaintiff  would  have  been  entitled  to  posed  on  the  plaintiff  by  the  plead- 

recover,     provided     the    jurors     were  ings,  and  we  can  conceive  of  no  prin- 

satisfied   from   its    evidence   that   the  ciple,  recognized  in  our  code  of  civil 

horse  was  in  a  healthy  condition  at  procedure,     that    would    relieve    the 

the  time  of  its  delivery  to  defendant.  plaintiff    of    this    onus."      Marshall 

Therefore,  at  this   stage  of  the  pro-  Livery  Co.  v.  McKelvy,  55  Mo.  App. 

ceeding,   the  burden  of  evidence  was  240,  243   (1893). 

cast  on  tne  defendant  to  show  by  some  8.  Heiden  v.  Atlantic  Coast  Line  R. 

substantial  evidence  that  he  exercised  Co.,  84  S.  C.  117,  65  S.  E.  987  (1909). 

ordinary  care  in  the  use  of  the  ani-  §  970-1.  Newell  v.  Nichols,  75  N.  Y. 

mal.   When  this  burden  was  met,  then  78,  31  Am.  Rep.  434   (1878);   Ehle's 

the   final   question   for   the  jury  was  Estate,   73   Wis.   445,   41  N.   W.   627 

whether  the  whole  evidence  prepond-  (1889);    Wing  v.   Angrave,    8   H.   L. 

erated  in  favor  of  the  plaintiff  as  to  Cas.  183,  30  L.  J.  Ch.  65   [affirming 

the  constitutive  facts  of  its  cause  of  19  Beav.  459,  4  De  G.  M.  &  G.  633, 

action,  i.  e.,  that  the  defendant  was  3  Eq.  Rep.  794,  1  Jur.   (N.  S.)    159, 

negligent    in    the   use    of   the   horse,  24  L.  J.  Ch.  293,  2  Wkly.  Rep.  641] 

and    that    such    negligence    was    the  (1860). 

proximate  cause  of  its  death.     The  2.  §§  1184  et  seq. 
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proof  of  this  essential  fact,  may,  almost  of  necessity,  be  forced 
to  lose  his  suit.* 

§  971.    (Position    of   Burden    of    Evidence);    Shifts. —  The 

burden  of  evidence  may,  and  frequently  does,  vibrate  between  the 
parties ; —  and  is  a  necessary  and  usual  incident  of  any  contest  to 
be  determined  by  the  use  of  facts,  as  the  establishment  of  a  prima 
facie  case  presents  to  a  party  the  alternati^-e  of  producing  evi- 
dence to  meet  it  or  of  being  defeated  in  the  action.^  This  view  of 
the  position  of  the  burden  of  evidence,  and  the  clearness  vsdth 
which  the  ambiguity  may  be  insisted  upon  by  an  able  judge  are 
excellently  shown  in  an  opinion  by  Lord  Justice  Bowen.^     "  In 


3.  Rex  V.  Twyning,  2  B.  &  Aid.  386, 
20  Rev.  Rep.   480    (1819). 

§  971-1.  Indiana. — Carver  t\  Carver, 
97  Ind.  497,  510   (1884). 

Massachusetts. — ■  Carroll  v.  Boston 
Elevated  Ry.  Co.,  200  Mass.  527,  86 
N.  E.  793    (1909). 

Missouri. —  Berger  v.  St.  Louis 
Storage  &  Commission  Co.,  136  Mo. 
App.  36,  116  S.  W.  444    (1909). 

New  York. — ^Toube  i\  Rubin-Blank- 
fort  Co.,  116  N.  Y.  Suppl.  673,  63 
Misc.  298   (1909). 

North  Carolina. — ■  Cox  r.  Aberdeen 
&  A.  R.  Co.,  149  N.  C.  117,  62  S.  E. 
884    (1908). 

"  The  two  burdens  are  distinct 
tilings.  One  may  shift  back  and 
forth  with  the  ebb  and  flow  of 
the  testimony.  The  other  remains 
with  the  party  upon  whom  it  is  cast 
by  the  pleadings, —  tliat  is  to  say, 
with  the  party  who  has  the  afBrma- 
tive  of  the  issue."  Scott  r.  Wood, 
81  Cal.  398,  401  (1889).  "Where 
the  party  having  the  burden  of  proof 
gives  competent  and  prima  facie  evi- 
dence of  a  fact,  and  the  adverse 
party,  instead  of  producing  proof 
which  would  go  to  negative  the  same 
proposition  of  fact,  proposes  to  show 
another  and  a  distinct  proposition 
which  avoids  the  effect  of  it,  there 
the  burden  of  proof  shifts,  and  rests 
upon  the  party  proposing  to  show  the 
latter   fact."     Pow^ers   r.   Russell,   13 


Pick.  69,  77  (1832).  In  New  York, 
Church,  C.  J.,  for  the  court,  expresses 
himself  thus :  "  The  burden  of  main- 
taining the  affirmative  of  the  issue, 
and,  properly  speaking,  the  burden  of 
proof,  remained  upon  the  plaintiff 
throughout  the  trial;  but  the  burden 
or  necessity  was  cast  upon  the  defend- 
ant, to  relieve  itself  from  the  pre- 
sumption of  negligenjoe  raisjed  by  the 
plaintiff's  evidence."  Caldwell  v.  New 
Jersey  Co.,  47  N.  Y.  282,  290  (1872). 
"  This  sMfting  of  the  duty  of  going 
forward  with  argument  or  evidence 
may  go  on  through  the  trial.  Of 
course,  as  has  been  said  already,  the 
thing  that  thus  shifts  and  changes 
is  not  the  peculiar  duty  of  each 
party, —  for  that  remains  peculiar; 
i.  e.,  the  duty,  on  the  one  hand,  of 
making  out  and  holding  good  a  case 
which  will  move  the  court,  and,  on 
the  other,  the  purely  negative  duty  of 
preventing  this.  It  is  the  common 
and  interchangeable  duty  of  going 
forward  with  argument  or  evidence, 
whenever  your  case  requires  it." 
Thayer,  Prelim.  Treat.,  370. 

2.  Abrath  V.  No.  E.  Ry.  Co.,  32 
Wkly.  Rep.  50,  53  (1883).  See  also, 
Gordon  r.  Williamson,  (1892)  2  Q.  B. 
459,  464,  61  L.  J.  Q.  B.  820,  67  L.  T. 
214,  40  W.  R.  692,  57  J.  P.  166  — 
C.  A.,  per  Bowen,  J.;  Medawar  v. 
Grand  Hotel  Co.,  (1891)  3  Q.  B.  11, 
C.  A. 
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order  to  make  my  opinion  clear,  I  should  like  to  say  shortly  how 
I  understand  the  term  '  burden  of  proof.'  In  every  lawsuit  some- 
body must  go  on  with  it;  the  plaintiff  is  the  first  to  begin,  and  if 
he  does  nothing  he  fails.  If  he  makes  a  prima  facie  case,  and 
nothing  is  done  by  the  other  side  to  answer  it,  the  defendant  fails. 
The  test,  therefore,  as  to  burden  of  proof  is  simply  to  consider 
which  party  would  be  successful  if  no  evidence  at  all  was  given, 
or  if  no  more  evidence  was  given  than  is  given  at  this  particular 
point  of  the  case;  because  it  is  obvious  that  during  the  contro- 
versy in  the  litigation  there  are  points  at  which  the  onus  of  proof 
shifts,  and  at  which  the  tribunal  must  say,  if  the  case  stopped 
there,  that  it  must  be  decided  in  a  particular  way.  Such  being 
the  test,  it  is  not  a  burden  which  rests  forever  on  the  person  on 
whom  it  is  first  cast,  but  as  soon  as  he,  in  his  turn,  finds  evidence 
which,  prima  facie,  rebuts  the  evidence  against  which  he  is  con- 
tending, the  burden  shifts  until  again  there  is  evidence  which 
satisfies  the  demand.  Now,  that  being  so,  the  question  as  to  onus 
of  proof  is  only  a  rule  for  deciding  on  whom  the  obligation  rests 
of  going  further,  if  he  wishes  to  win."  In  a  similar  way  and 
with  the  same  meaning.  Chief  Justice  Mansfield  in  the  Banbury 
Peerage  Case*  informed  the  House  of  Lords.  "  That  in  every  case 
in  which  there  is  prima  facie  evidence  of  any  right  existing  in 
any  person,  the  onus  prohandi  is  always  upon  the  person  or  party 
calling  such  right  in  question."  Baron  Parke  has  suggested  the 
same  test.*  "  The  strict  meaning  of  the  term  onus  prohandi  is 
this,  that  if  no  evidence  is  given  by  the  party  on  whom  the  burden 
is  cast,  the  issue  must  be  found  against  him.'" 

§  972.    (Position  of  Burden  of  Evidence);  Criminal  Cases 

The  accused  has  the  burden  of  evidence  to  weaken  the  prima  facie 
quality  of  any  material  allegation  which  constitutes  the  govern- 
ment's case.  This  he  is  equally  at  liberty  to  do  whether  the  facts 
constituting  the  prima  facie  case  rest  upon  direct  evidence  as 
where  a  shooting  is  proved  by  eyewitnesses  or  upon  inference  or 
presumption,  as  where  sanity  is  inferred  or  assumed  from  the 
usual  course  of  nature.^    This  is,  as  it  were,  from  the  defendant's 

3.  Banbury  Peerage  Case,  1  Sim.  &  5.  See  also,  Elkin  v.  Janson,  13  -M. 
St.  153    (1811).  &  W.  655,  663,  663   (1845);  Wakelin 

4.  Barry  v.  Butlin,  2  Moore,  P.  C.  V.    London,   etc.,   Ry.    Co.,   L.   R.    12 
480,  484,   1  Curteis  640    (1838),  per  App.  Cas.  41,  49  (1886). 

Baron  Parke.  §  972-1.  §  1055. 
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point  of  view,  attacking  tlie  state's  case,  by  direct  assault,  corre- 
sponding in  a  general  way,  to  evidence  given  under  a  traverse  or 
denial  in  a  civil  action.  But  the  accused  is  not  restricted  to  a 
direct  attack.  He  may  proceed  by  indirection  to  undermine,  as 
it  wercj  the  government's  case  by  establishing  new  facts  incon- 
sistent with  the  inference  of  guilt.  This  is  not,  strictly  speaking, 
setting  up  an  affirmative  plea  in  the  sense  in  which  that  term 
is  used  in  civil  cases,  as  denoting  a  burden  of  proof  upon  the  de- 
fendant. In  this  sense,  unless  the  matter  is  regulated  otherwise 
by  statute,  there  are  no  affirmative  defenses  in  criminal  cases. 
The  burden  of  proof,  in  point  of  principle,  never  rests,  in  a  crimi- 
nal case  anj-where  save  upon  the  government.  AJl  the  accused 
need  do  in  any  event,  whether  he  is  directly  assailing  the  constitu- 
ent facts  of  the  government's  case  or  setting  up  new  facts  incon- 
sistent with  it,  is  to  raise  a  reasonable  doubt.^  While  there  is  no 
affirmative  plea  in  criminal  cases  in  the  sense  of  a  shifting  of  the 
burden  of  proof,  there  is  an  affirmative  defense  under  the  general 
negative  traverse  of  not  guilty  which  resembles  an  affirmative  plea 
in  so  far  as  the  burden  of  evidence  as  to  it  is  on  the  defendant  * 


2.  California. —  People  v.  Bushton, 
80  Cal.  160,  32  Pae.  137,  549   (1889). 

Florida. —  Murphy  i.  State,  31  Fla. 
166,  12  So.  453    (1893). 

Indiana. —  Howard  v  State,  50  Ind. 
190   (1875). 

loica. —  State  r.  Beoaley,  84  Iowa 
83,  50  N.  W.  570   (1891). 

Louisiana. —  State  r.  Ardoin,  49 
La.  Ann.  1145,  22  So.  620,  62  Am. 
St.  Rep.  678    (1897). 

Massachusetts. — •  Com.  v.  Choate, 
105  Mass.  451    (1S70). 

Missouri. —  State  v.  Howell,  100 
Mo.  628,  14  S.  W.  4    (1890). 

Neiv  Mexico. — Trujillo  v.  Territory, 
7  N.  M.  43,  32  Pac.  154    (1893). 

"New  York. —  People  v.  Riordan,  117 
N.  Y.   71,  22   N.  E.   455    (1889). 

North  Carolina. —  State  v.  Reitz,  83 
N.   C.   634    (1880). 

Pennsylvania. —  Com.  v.  Gentry,  5 
Pa.  Dist.  703    (1896). 

Vermont. —  State  r.  Ward,  61  Vt. 
153,  17  Atl.  483    (1888). 

West  Virginia. — ■  State  v.  Lowry,  43 
W.  Va.  205,  24  S.  E.  561   (1896). 


3.  Alabama. —  ^Mlarton  v.  State,  73 
Ala.  366    (1883). 

Arkansas. —  Rayburn  r.  State,  69 
Ark.   177,  63  X.   W.  356    (1901). 

California. —  People  !".  Boo  Doo 
Hong,  122  Cal.  606,  55  Pac.  402 
(18981. 

Connecticut. —  State  v.  Schweitzer, 
57  Conn.  533,  18  Atl.  787,  6  L.  R. 
A.  125  (1889)  (adultery  justifying 
non-support) . 

Delaware. — ■  State  r.  Kavanaugh, 
53   Atl.   335    (1902). 

Florida. —  Padgett  r.  State,  40  Fla. 
451,  34  So.   145    (1898). 

Georgia. —  Pierce  r.  State,  53  Ga. 
365    (1874). 

/JZinois.^  Williams  r.  People,  131 
III.  84,  11  N.  E.  881   (1887). 

loiva. —  State  v.  Morphy,  33  Iowa 
270,  11  Am.  Rep.  133   (]871). 

Kansas.— State  i\  Wilson,  62  Kan. 
631,  64  Pac.  33,  53  L.  R.  A.  679 
(1901). 

Kentucky. —  Com.  f.  Bull,  13  Bush 
656   (1878). 

Massachusetts. —  Com.    v.   Boyer,    7 
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the  accused  at  the  same  time  being,  of  course,  at  liberty  to  use  any 
facts  favorable  t-o  his  contention  which  have  developed  during  the 
proof  of  the  government's  original  case.*  Thus  a  defendant  may 
2>roceed  to  introduce,  in  obedience  to  the  burden  of  evidence  rest- 
ing on  him  by  the  establishment  of  an  adverse  prima  facie  case, 
testimony  in  denial  of  the  affirmative  case,  e.  g.,  to  the  effect  that 
he  is  within  an  exception  to  the  operation  of  a  statute  which  the 
state  was  not  required  specifically  to  negative.^  Or  he  may  show 
facts  inconsistent  with  the  claim  of  the  prosecution. 

Without  attempting  to  go  fa,r  into  the  substantive  portions  of 
criminal  law,  the  treatment  accorded  by  the  courts  to  certain  of 
these  defences  on  which  the  burden  of  evidence  rests  upon  the 
defendant  will  serve  to  illustrate  the  ambiguity  arising  from  the 
double  use  of  the  phrase  "  burden  of  proof."  It  may  in  general 
be  observed  that  even  where  the  defense  set  up  by  the  accused  in 
itself  fails,  the  benefit  of  any  probative  facts  still  remains  to  the 
accused  in  creating  a  reasonable  doubt,  on  all  the  evidence,  of  his 
guilt.® 

§  973.    (Position  of  Burden  of  Evidence;  Criminal  Cases); 

Alibi — Prominent  among  these  defences  is  that  of  aliii.  It  is 
essential  that  the  government  show,  by  the  required  preponderance, 
that  the  accused  was  present  at  the  place  where  his  act  was  done 

Allen  306   (1863)    (divorce  on  indict-  4.  Florida. —  Leslie  v.  State,  35  Fla. 

ment  for  bigamy).  171,  17  So.  555    (1895). 

Missouri.- — ■  State    v.    Wright,    134  Illinois. —  Dacey  v.  People,  116  111. 

Mo.  404,   35   S.   VV.   1145    (1896).  555,  6  N.  E.   165    (1886). 

Nevada. —  State   v.  Davis,   14  Nev.  Indiana. —  Bradley  r.  State,  31  Ind. 

439,  33  Am.  Rep.  563    (1880).  493    (1869). 

New  York. —  People  v.  Riordan,  117  Massachusetts. —  Com.  v.  McKie,  1 

N.  Y.  71,  23  N".  E.  455   (1889).  Gray  61,  61  Am.  Dec.  410    (1854). 

North  Carolina. —  State   v.  Arnold,  New    Hampshire. —  State    v.    Bart- 

35  N.  C.  184   (1851).  lett,  43   N.  H.  334,  80  Am.  Dec.   154 

Pennsylvania. —  Com.    v.    Zelt,    138  (1861). 

Pa.  St.  615,  31  Atl.  7,  11   L.   R.  A.  5.  State    v.    Sutton,    24    Mo.    377 

603    (1891).  (1857);    Plainfield  -V.  Watson,   57  N. 

Tennessee. — ^King  v.  State,  91  Tenn.  J.  L.  535,  31  Atl.  1040  (1895)  ;  State 

617,  20  S.  W.  169    (1892).  v.  MoCaffrey,  69  Vt.  85,  37  Atl.   334 

Texas.— 7Aon   v.    State,    (Cr.   App.  (1896).     But  see  also  State  v.  Read, 

1901)    61  S.  W.  306.  12  R.  I.  135    (1878). 

Vermont. —  State  v.  MoCaffrey,  69  6.  Scott    v.    Wood,     81     Cal.     398 

Vt.  85,  37  Atl.  234  (1896).  (1889)  ;•  State  V.   Crawford,  11   Kan. 

United  States. —  Agr.ew    v.    U.    S.,  pp.  32,  44-5  (1873).  Compare  Wilder 

165   U.   S.   36,   17   S.   Ct.   235,   41   L.  v.  Cowles,  100  Mass.  487   (1868). 
ed.  624   (1896). 
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and  at  the  time  when  he  is  said  to  have  done  it.  The  defendant 
may  properly  attempt  to  show  that  he  was  somewhere  else  at  the 
time ;  —  not  for  the  purpose,  primarily,  of  establishing  that  he 
was  at  that  special  place  at  that  particular  time  but  with  the 
object  of  throwing  doubt  uipou  the  truth  of  the  govermnent's  con- 
tention that  he  was  where  he  must  have  been  in  order  to  have 
committed  the  offence.  Evidence  of  alihi  is,  therefore,  in  the 
nature  of  an  argumentative  traverse.  It  is  not  an  afBxmative 
defense  as  to  which  the  defendant  has  assumed  the  burden  of 
proof.^  In  a  majority  of  jurisdictions,  the  correct  rule  is  adopted ; 
> — 'that  it  is  a  necessary  part  of  the  government's  case  to  show, 
when  disputed,  that  the  defendant  was  present  at  the  scene  of  the 
doing  of  the  alleged  act  at  the  time  when  he  is  claimed  to  have 
done  it.  Consequently,  it  has  been  held  that  while  the  burden  is 
on  the  defendant  to  introduce  evidence  sufficient  to  raise  a  reason- 
able doubt  that  the  burden  of  proof  still  continues  to  be  on  the 
prosecution  as  to  this  necessary  element  of  its  case,  and  that,  if 
a  reasonable  doubt  is  left  in  the  minds  of  the  jury  as  to  whether 
the  accused  actually  was  present  at  the  scene  of  the  crime  at  the 
time  when  he  must  have  been  there  in  order  to  have  committed 
it,  he  is  entitled  to  an  acquittal." 

§  973-3.  Com.  V.  Choate,  105  Mass.  Arizona. —  Sehultz      V.      Territory, 

451     (1S70);    Briceland    v.    Com.,    74  (1896)   52  Pac.  352. 

Pa.  St.  463    (1873).     Of  a  ruling  in  Arkansas. —  Ware  i:  State,  59  Ark. 

the  trial  court  to  the  eflfect  that  the  379,  27  S.  W.  485   (1894). 

"  prisoner    changed    tlie    burthen    of  California. —  People  c.  Roberts,  122 

proof  under  his  plea  of  not  guilty,  and  Cal.  377,  55  Pac.  137  (1898). 

waived  his  right  under  that  plea,  to  Colorado. —  JMcNamara  r.  People,  24 

demand  from  the  Commomvealth  full  Colo.  61,  48  Pac.  541   (1897). 

proof  of  his  guilt,"  the  Supreme  Court  Florida. —  ilurphy  v.  State,  31  Fla. 

of  Pennsylvania  say:   "We  should  be  166,  12  So.  453    (1893). 

bound  to  say  that  it  was  a  cruel  and  Georgia. —  Harrison  r.  State,  83  Ga. 

monsti'ous     misapprehension     of    the  129,  9  S.  E.  243  (1889). 

law.    ...    It  is  very  clear   that  a  Illinois. —  Flanagan    i\    State,    214 

resort  to  that  kind  of  evidence  neither  111.  170,  73  X.  E.  347  (1905)  ;  Waters 

changes  the  burtlien  of  proof  on  the  r.  People,  172  111.  367,  50  N.  E.  143 

other  questions  in  the  cause,  nor  in  (1898i. 

any    manner    entitles    the    Common-  Indiana. — Howard f.  State,   50   Ind. 

wealth  to  a  verdict  against  the  pris-  190  (1875). 

oner  without  proof  of  his  guilt  beyond  Kansas. —  State  v.  Conway,  55  Kan. 

reasonable  doubt."     Fife   r.  Com.,  29  323,  40  Pac.  661,  56  Kan.  682  (1895). 

Pa.  St.  429    (1857).  Louisiana. — State  r.  Ardoin,  49  La. 

2.  Alabama. —  Beavers  r.  State,  103  Ann.  1145,  22  So.  620,  62  Am.  St.  Rep. 

Ala.  36,  15  So,  616  (1893).  678  (1897). 
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Other  courts  confusing  the  burden  of  proof  with  the  burden  of 
evidence  treat  alibi  as  if  it  were  an  affimnative  defense  in  a  civil 
action  on  which  he  has  the  burden  of  proofs  and  require  that,  in 
order  that  the  defense  should  succeed,  the  defendant  should  estab- 
lish affirmatively,  by  a  fair  preponderance  of  the  evidence,*  the 
fact  that  it  was  impossible  for  him  to  have  reached  the  scene  of 
the  crime  at  the  time  when  it  must  have  been  committed. 

Naturally,  in  any  case,  the  evidence  of  alibi  is  of  weight  in 
proportion  to  the  weakness  of  the  incriminating  evidence  which 
tends  to  bring  the  crime  home  to  the  accused.^ 

Vermont.—  State  v.  Ward,  61  Vt. 
153,  17  Atl.  483    (1888). 

West  Virginia. —  State  V.  Lowry,  42 
W.  Va.  205,  24  S.  E    561   (1896). 

United  States. —  Glover  v.  V.  S., 
147  Fed.  426,  77  C.  C.  A.  450  (1906). 

3.  Delaware. —  State  v.  Lee,  (Gen. 
Sess.  1909)    74  Atl.  4. 

Florida. —  Bacon  v.  State,  22  Fla. 
51    (1886). 

Georgia. —  Boston  r.  State,  94  Ga. 
590,  20  S.  E.  98    (1894). 

Illinois. — 'Klein  v.  People,  113  111. 
596   (1885). 

Maine. —  State  v.  Fenlason,  78  Me. 
495,  7  Atl.  385    (1886). 

Pennsylvania. —  Brioeland  v.  Com., 
74  Pa.  St.  463    (1873) 

Utah. —  Tate  v.  Rose,  99  Pac.  1003 
(1909). 

4.  Garrity  v.  People,  107  111.  162 
(1883);  State  v.  Beasley,  84  Iowa 
83,  50  N.  W.  570  (1891);  State  V. 
Jennings,  81  Mo.  185,  51  Am.  Rep. 
236    (1883). 

5.  Cochran  v.  State,  113  Ga.  726, 
39  S.  E.  332  (1901);  Boston  v. 
State,  94  Ga.  590,  20  S.  E.  98 
(1894);  Miles  v.  State,  93  Ga.  117, 
3  9  S.  E.  805,  44  Am.  St.  Rep.  140 
(1893).  See  also.  People  v.  Bushton, 
80  Cal.  160  (1889)  ;  Slate  v.  Ardoin, 
49  La.  Ann.  1145  (1897);  Com.  v. 
Choate,  105  Mass.  451  (1870)  ;  State 
i\  Howell,  100  Mo.  628  (1890)  ;  Peo- 
ple V.  Riordan,  117  N.  Y.  71   (1889). 

For  some  discussion  of  burden  and 
measure  of  proof  of  an  alibi,  see  41 
L.  R.  A.  530. 


Maine. —  State  v.  Fenlason,  78  Me. 
495,  7  Atl.  385   (1886). 

Massachusetts. —  Com.  v.  Choate, 
105  Mass.  451   (1870) 

Michigan. —  People  r.  Pichette,  111 
Mich.  461,  69  N.  W.  739  (1897). 

Missouri. —  State  r.  Tatlow,  136 
Mo.  678,  38  S.  W.  552   (1896). 

Montana. —  State  i;.  McClellan,  23 
Mont.  532,  59  Pac.  924,  75  Am.  St. 
Rep.  558   (1900). 

'Nebraska.—  Peyton  v.  State,  54 
Neb.  188,  74  N.  W.  597   (1898). 

Nevada. —  State  v.  Waterman,  1 
Nev.  543  (1865). 

New  Jersey. — ■  Sherlock  v.  State,  60 
N.  J   L.  31,  37  Atl.  435   (1897). 

New  Mexico. — Wilburn  v.  Territory, 
10  N.  M.  402,  62  Pac.  968   (1900). 

North  Carolina. —  State  v.  Reitz,  83 
N.  C.  634    (1880). 

Ohio. —  Walters  v.  State,  39  Ohio 
St.  215   (1883) 

Oklahoma. — ■  Wright  v.  Territory,  5 
Okla.  78,  47  Pac.  1069    (1897). 

Oregon. —  State  v.  Chee  Grong,  17 
Or.  635,  538,  19  Pac.  607   (1889). 

Pennsylvania. —  Watson  v.  Com.,  95 
Pa.  St.  418,  422    (1880). 

South  Carolina. —  State  v.  Atkins, 
49  S.  C.  481,  27  S.  E.  484   (1897). 

South  Dakota. —  State  v.  Thornton, 
10  S.  D.  349,  73  N.  W.  196,  41 
L.  R.  A.  530   (1897). 

Tennessee. —  Wiley  v.  State,  5 
Baxt.  662  (1875). 

Tems. —  Caldwell  v.  State,  28  Tex. 
App.  566,  14  S.  W.  122   (1890). 
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§  974.    (Position  of  Burden  of  Evidence;  Criminal  Cases); 

Insanity. — ■  The  same  rule  is  to  be  applied  in  cases  where  the  de- 
fence is  that  the  defendant  is  not  responsible  by  reason  of  idiocy 
or  insanity.  The  burden  of  proof  upon  the  state  in  a  criminal 
case  extends  to  establishing  the  proposition  that  the  defendant,  at 
the  time  of  committing  the  offence  was  not  rendered  irresponsible 
by  reason  of  inability  to  recognize  the  nature  and  consequences 
of  his  act ;  —  otherwise  stated,  for  legal  purposes,  that  he  is  of 
sound  mind.-'  In  other  words,  the  burden  of  proof  is  on  the  gov- 
ernment to  prove  defendant's  sanity  beyond  a  reasonable  doubt.^ 
Should  a  reasonable  doubt  upon  this  point  remain  in  the  minds 
of  the  jury,  the  government  has  failed  to  establish  its  single  propo- 
sition that  the  defendant  is  guilty.* 

Presumption  of  Sanity. —  As  experience  shows  that  men  in  gen- 
eral possess  this  degree  of  mental  capacity,  it  will  be  inferred  that 
the  defendant  in  any  particular  case  was  sane.*  Upon  this,  so- 
called,  "  presumption  of  sanity  "  ^  the  government  may  rest  this 
particular  portion  of  its  prima  facie  case ;  —  until  either  in  its 
own  evidence  or  from  some  other  source,  this  prima  facie  quality 
is  destroyed  by  the  creation  of  a  reasonable  doubt.  Until  such  a 
doubt  arises  or  is  created,  the  "  burden  of  evidence  '"  the  necessity 
of  taking  the  initiative  to  raise  this  reasonable  doubt,  is  upon 
the  defendant.  It  would  be  quite  usual  to  say  that  "the  pre- 
sumption of  sanity  had  shifted  the  burden  of  proof."  This  is 
true,  in  a  sense.     The  burden  of  proof  is  still  on  the  government ; 

§  974-1.  A  deaf  and  dumb  defend-  4.  Sutton  v.  Sadler,  3  C.  B.  N.  S. 

ant  must  be  Shown  to  have  been  sane.  87    (1857).     "The    burden   of    proof 

State    V.    Draper,    Houst.     Cr.     Cas.  was  on  the  appellee  to  show  to  their 

(Del.)    291    (1868).  [the   jury's]    reasonable   satisfaKtion, 

2.  State  V.  Crawford,  11  Kan.  32  that  the  testator  was  of  sound  mind 
(1873)  ;  Com.  v.  Eddy,  7  Gray  (JIass.)  when  he  executed  the  instrument  in 
583  (1856)  ;  People  c.  Garbutt,  17  question;  that  the  legal  presumption, 
Mich.  9  (1868)  ;  State  v.  Jones,  50  in  the  absence  of  evidence  to  the  con- 
N.  H.  369,  400   (1871).  trary,  was  in  favor  of  the  testator's 

3.  State  V.  Crawford,  11  Kan.  32  sanity,  and  that  the  appellee  was  en- 
(1873)  ;  People  v.  Garbutt,  17  Jlich.  titled  to  the  benefit  of  this  presump- 
9  (1868)  ;  State  v.  Jones,  50  N.  H.  tion  in  sustaining  the  burden  of 
369,  400  (1871).  Though  defendant  proof  which  the  law  put  upon  him." 
raises  a  reasonable  doubt  as  to  his  Baxter  r.  Abbot,  7  Gray  71,  74 
sanity,  the  state  has  not  the  burden  (1856).  See  also,  Symes  i'.  Green,  1 
of  removing  the  doubt  by  a  prepond-  Sw.  &  Tr.  401   (1859). 

erance    of    the    evidence.      State    v.  5.  §  1055. 

Craig,    52   Wash.    66,    100    Pac.    167 

(1909). 
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and,  if  on  the  whole  case,  whether  the  inferences  are  drawn  from 
facts  presented  by  the  government  or  from  those  submitted  by  the 
defendant,  the  latter  succeeds  in  creating  a  reasonable  doubt,  he 
should  be  acquitted.®  But  until  a  reasonable  doubt  appears  the 
burden  of  evidence  is  upon  the  accused  to  create  one.'^ 

Florida. —  Davis  v.  State,  32  So. 
322   (1902). 

Georgia. —  Keener  v.  State,  97  Ga. 
388,  24  S.  E.  23   (1895). 

Idaho. — '  People  v.  Walter,  1  Ida. 
386   (1871). 

Illinois. —  Montag  v.  Peoiple,  141 
111.  75,  30  N.  E.  337    (1892). 

Indiana. —  Sanders  (,'.  State,  94  Ind. 
147  (1883). 

Iowa. —  State  v.  Jones,  64  Iowa  349, 
17  N.  W.  911,  20  N.  W.  470   (1884). 

Kentucky. —  Moore  v.  Com.,  92  Ky. 
630,  IS  S.  W.  833,  13  Ky.  L.  Eep.  738 
(1892). 

Louisiana. —  State  v.  Scott,  49  La. 
Ann.  253,  21  So.  271,  36  L.  R.  A.  721 
(1897). 

MaAne. —  State  v.  Lawrence,  57  Me. 
574   (1870). 

Massachusetts. —  Com.  v.  Heath,  11 
Gray  303   (1858). 

Michigan. —  People  v.  Finley,  38 
Mich.  482   (1878). 

Minnesota. —  State  v.  Hanley,  34 
Minn.  430,  26  N.  VV.  397    (1886). 

Mississippi. —  Ford  v.  State,  73 
Miss.  734,  19  So.  665,  35  L.  R.  A. 
117    (1896). 

Missouri. —  State  v.  Palmer,  161 
Mo.  152,  61  S.  W.  651    (1901). 

il/ontoma.— State  v.  Peel,  23  Mont. 
358,  59  Pac.  169,  75  Am.  St.  Rep. 
529    (1899). 

Nevada. —  State  v.  Lewis,  20  Nev. 
333,  22  Pac.   241    (188P). 

New  Jersey.— StRte  r.  Hill,  65  N. 
J.  L.  026,  47  Atl.  814    (1900). 

New  Mexico. —  Faulkner  v.  Ter- 
ritory, 6  N.  M.  464,  30  Pae.  905 
(1892). 

New  York.—  O'Connell  v.  People,  87 
N.  Y.   377,  41  Am.  Rep.   379    (1882). 

North  GaroHnfi.—  State  v.  Starling, 
51  N.  C.  366   (1859). 


6.  Alaiama. —  State  v.  Marler,  2 
Ala.  4,3,  36  Am.  Dec.  398  (1841). 

Florida. —  Brown  v.  State,  40  Fla. 
459,  25  So.  63    (1898). 

Illinois. — 'Montag  r.  People,  141 
111.  75,  30  N.  E.  337    (1892). 

Indiana. — •  Flake  v.  State,  121  Ind. 
433,  23  N.  E.  273    (1889). 

Kansas. —  State  v.  Union,  32  Kan. 
205,  4  Pac.  159    (1884). 

Kentucky. — -  Smith  v.  Com.,  1  Duv. 
224   (1864). 

Massachusetts. —  Com.  v.  Gilbert, 
165  Mass.  45,  42  N.  E.  336   (1895). 

Michigan. —  People  v.  Garbutt,  17 
Mich.  9,  97  Am.  Dec.  162  ( 1868 ) . 

Mississippi. —  Ford  v.  State,  73 
Miss.  734,  19  So.  665,  35  L.  R.  A.  117 
(1896). 

Montana. —  Stat«  v.  Peel,  23  Mont. 
358,  59  Pac.  169,  75  Am.  St.  Rep.  539 
(1899). 

Nebraska. —  Knights  v.  State,  58 
Neb.  225,  78  N.  W.  508,  76  Am.  Rep. 
78   (1899). 

New  Hampshire. —  State  v.  Bartlett, 
43  N.  H.  224,  80  Am.  Dec.  154 
(1861). 

New  York. —  People  f.  Taylor,  138 
N..Y.  398,  34  N.  E.  275    (1893). 

South  Carolina. —  State  v.  Coleman, 
20  S.  C.  441    (1883). 

Wisconsin. —  Revoir  v.  State,  82 
Wis.  295,  52  N.  W.  84  (1892). 

7.  Alabama. —  Boswell  r.  State,  63 
Ala.  307,  35  Am.  Rep.  20    (1879). 

Arkansas. —  Cavaness  v.  State,  43 
Ark.  331  (1884). 

California. —  People  v.  Hettick,  126 
Cal.  425,  58  Pac.  918    (1899). 

Connecticut. —  State  v.  Hoyt,  46 
Conn.  330   (1878). 

Delaware. — State  ».  Cole,  2  Pennew. 
344,  45  Atl.  391   (1899). 
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§  975.  (Position  of  Burden  of  Evidence;  Criminal  Cases; 
Insanity);  Continuance  of  Mental  State. —  There  is  an  inference 
from  experience  that  when  a  permanent  type  of  insanity  has  been 
shown  to  exist  it  will  continue  until  shown  to  have  ceased.^  So 
much  perhaps  is  implied  in  the  proof  that  the  type  of  mental 
derangement  is  permanent.  Where  it  is  the  claim  of  the  govern- 
ment either  that  the  mental  derangement  has  ceased,  or  that,  not- 
withstanding its  continuance,  the  act  in  question  was  done  in  an 
interval  of  mental  lucidity,  the  logical  necessity  of  introducing 
evidence  to  that  effect  and,  therefore,  legally  speaking,  the  burden 
of  evidence,  is  upon  the  government.  This  is  commonly  stated 
thus ;  —  that  where  a  permanent  state  of  insanity  is  shown  to 
exist,  the  burden  of  proof  is  upon  the  state  to  show  that  the  offence 
was  committed  during  a  lucid  interval.^     Unless  the  type  of  in- 


Ohio. —  Bergin  v.  State,  31  Ohio 
St.  Ill    (1876). 

Oklahoma. —  Maas  v.  Territory,  63 
Pae.  960,   53  L.  R.  A.  814    (1901). 

Oregon. — ■  State  v.  Hansen,  25  Or. 
391,  35  Pac.  920,  976,  36  Pae.  296 
(1894). 

Pennsylvania. —  Com.  v.  Heidler, 
191  Pa.  St.  375,  43  Atl.   211    (1899). 

South  Carolina. —  State  v.  Coleman, 
30  S.  C.  441    (1883). 

Tennessee. — King  v.  State,  91  Tenn. 
617,    20    S.    W.    169    (1892). 

Texas. —  Carlisle  v.  State,  ( Cr. 
App.  1900)   56  S.  W.  365. 

Utah.—  People  f.  Dillon,  8  Utah  92, 
30  Pac    150   (1892). 

Virginia. — ■  Baccigalupo  v.  Com., 
33  Gratt.  807,  36  Am.  Eep.  795  (1880). 

West  Virginia. —  State  v.  Douglass, 
28  W.   Va.   297    (1886). 

Wisconsin.—  Revois  v.  State,  82 
Wis.   295,   53   N.   W.   84    (1892). 

United  States. —  Davis  v.  U.  S.,  160 
U.  S.  469,  16  S.  Ct.  353,  40  L.  ed. 
499   (1895). 

England. —  Reg  v.  Layton,  4  Cox 
C.  C.  149  (1849).  Where  accused  re- 
lies on  insanity,  and  the  state's  evi- 
dence does  not  raise  a  reasonable 
doubt  as  to  his  sanity,  it  is  incumbent 
on  him  to  submit  evidence  sufficient 
to  raise  a  reasonable  doubt   thereof. 


Johnson  v.  State,  57  Fla.  18,  49  So. 
40    (1909). 

Specific  facts  such  as  an  attempt 
to  commit  suicide,  the  commission  of 
even  a  purposeless  or  atrocious  crime 
or  committal  to  an  insane  asylum 
have  no  special  weight  in  raising  a 
reasonable  drauht  of  sanity.  They 
may,  however,  be  weigbed  in  connec- 
tion with  the  other  facts  of  the  case. 
Coyle  V.  Com.,  100  Pa.  St.  573,  45 
Am.  Rep.  397  (1882) ;  Davis  v.  State, 
(Fla.  1902)  32  So.  822;  Langdon  v. 
People,  133  111.  382,  24  N.  E.  874 
(1890). 

§  975-1.  It  is  sufficient  for  the  de- 
fendant's purposes  in  certain  juris- 
dictions if  even  a  reasonable  doubt 
can  be  created,  as  to  whether  such- a 
type  exists.  But  the  affirmative 
weight  of  the  defendant's  evidence 
must  fulfil  the  requirements  imposed 
by  the  law  of  that  particular  juris- 
diction. 

2.  California. —  People  v.  Francis, 
38  Cal.  183    (1869). 

Connecticut. —  State  v.  Johnson,  40 
Conn.  136   (1873). 

Florida. —  Armstrong  v.  State,  30 
Fla.  170,  11  So.  618,  J7  L.  R.  A.  484 
(1892). 

//?niois.— Langdon  v.  People,  133 
111.  382,  24  N.  E.  874   (1890). 
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sanity  as  to  which  the  defendant  has  the  burden  of  evidence  has 
not  been  shown,  to  the  extent  of  raising  a  reasonable  doubt,  or 
to  the  more  .positive  degree  of  conviction  required  by  the  substan- 
tive law  of  the  jurisdiction,  to  be  of  a  permanent  type,  quoad,  the 
time  at  which  it  is  shown  to  have  existed  as  related  to  the  time 
at  which  the  act  was  done  or  the  transaction  occurred,  the  burden 
of  evidence  still  remains  on  the  defendant,  until  more  complete 
or  proximate  evidence  shall  be  produced.  This,  in  current  phrase- 
ology, is  expressed  in  various  ways.  For  example,  it  is  said  that 
in  case  of  a  temporary  type  of  insanity,  the  burden  of  proof  is  not 
upon  the  government  to  establish  that  the  act  was  done  during  a 
lucid  interval*  or  that,  where  the  accused  is  shown  to  have  had 
lucid  intervals,  it  will  be  presumed  that  the  offence  was  committed 
during  one  of  them.* 

§  976.  (Position  of  Burden  of  Evidence;  Criminal  Cases; 
Insanity);  Contrary  Views — •  It  has  proved  easy  to  turn  the  rule 
that  the  burden  of  evidence  is  on  the  defendant  in  a  criminal  case 
to  introduce  evidence  of  his  insanity,  if  such  evidence  does  not 
already  appear  in  the  case  of  the  prosecution,  into  a  sitatement 
that  the  burden  of  proof  is  on  the  defendant  to  establish  his  sanity 

Kansas. —  State  v.  Eeddiek,  7  Kan.  Mississippi. —  Fcrd     v.     State,     73 

143    (1871).  Miss.   734,   19   So.   665,   35   L.   R.    A. 

Missouri. —  State   v.    Schacfer,    116  117    (1896). 

Mo.  96,  22  S.  W.  447    (1893).  Teaias.— Hunt    v.    State,    33    Tex. 

New  Jersey. —  State  v.  Spencer,  21  Cr.  252,  26  S.  W.  206   (1894). 

N.  J.  L.  196   (1846).  Wisconsin. —  Hempton  v.  State,  111 

WeiD  York. —  People  v.  Montgomery,  Wis.  127,  86  N.  W.  596   (1901). 

13  Abb.  Pr.    (N.  S.)    207    (1872).  4.  Alaiama.— Ford    <v.    State,    71 

Oftio.— Wheeler  v.    State,   34   Ohio  Ala.  385    (1882). 

St.  394,  32  Am.  Rep.  372   (1878).  Mississippi.— For  A     v.     State,     73 

Tennessee. —  Overall    v.    State,     15  Miss.   734,   19   So.   665,   35   L.   R.   A. 

Lea  673    (1885).  117   (1896). 

Wisconsin. —  State    v.    Wilner,    40  Texas. —  Leache   v.   State,   22   Tex. 

Wis.  304    (1876).  App.  279,  3  S.  W.  539,  58  Am.  Rep. 

3.  California. —  People   v.    Schmitt,  638    (1886). 

106  Cal.  48,  39  Pac.  204    (1895).  United  States.— H.  S   v.  Ridgeway, 

Illinois. —  Langdon   v.    People,    133  31  Fed.  344   (1887). 

III.  382,  34  N.  E.  874   (1890).  -B«^?<i«d.— M'Jf aughten's     Case,     1 

Kentucky.— Montgomery    v.    Com.,  C.  &  K.  130,  note  a,  47  E.  C.  L.  130, 

88  Ky.  509,  11  S.  W.  475,  11  Ky.  L.  10  CI.  &  F.  200,  8  Eng.  Reprint  718i 

Rep.  40  (1889).  8  Scott  N.  R.  595  (1843). 
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by  a  preponderance  of  the  evidence;^  or,  as  is  said,  with  nearly 
equal  frequency,  to  the  satisfaction  of  the  j  ury.^ 

In  a  limited  number  of  tribunals  it  is  required  that  the  defend- 
ant establish  insanity  beyond  a  reasonable  doubt.^ 

§  977.    (Position  of  Burden  of  Evidence;  Criminal  Cases); 

Intoxication. —  While  intoxication  is  not  a  defence  to  crime  by 
way  of  justification  or  excuse,  still,  where  the  existence  of  a 
specific  intent  is  a  constituent  part  of  the  offence  charged,  a  de- 

(Tex.  Cr.  App.  1909)  117  S.  W.  966. 
A  peculiar  combination  of  the  sound 
and  erroneous  rule  is  stated  by  the 
supreme  court  of  Utah.  The  burden 
of  overcoming  the  presumption  that 
an  accused  is  sane  rests  on  him  pri- 
marily, and  he  is  required  to  over- 
throw it  by  preponderance  of  the  evi- 
dence on  the  subject;  but,  when  he 
has  done  so,  the  state  must  then 
establish  sanity  beyond  a  reasonable 
doubt  as  bearing  on  intent.  State  v. 
Brown,    (Utah   1909)    102  Pac.  641. 

For  consideration  of  measure  of 
proof  of  insanity  in  criminal  cases, 
see  39  L.  R.  A.  737. 

2.  Alabama. —  Lide  v.  State,  133 
Ala.  43,  31   So.  953    (1901). 

Delaware.— Stute  r.  Cole,  2  Pen- 
new.  344,  45  Atl.  391    (1899). 

Iowa. —  State  v.  Bruce,  43  Iowa 
530,  30  Am.  Rep.  403    (1878). 

Louisiana. —  State  v.  Scott,  49  La. 
Ann.  253,  21  So.  271,  26  L.  R.  A. 
721    (1897). 

Maine. —  State  r.  Parks,  93  Me. 
208,  44  Atl.  899    (1899). 

Missouri. — ■  State  v.  Dueatrow,  137 
Mo.  44,  38  S.  W.  554,  39  S.  W.  266 
(1897). 

Pennsylvania. —  Ortwein  f.  Com.,  76 
Pa.  St.  414,  18  Am.  Rep.  420  (1874). 

Teasas.— Carlisle  r.  State,  (Cr.  App. 
1900)    56  S.  W.  365. 

England.— ^eg.  v.  Lawton,  4  Cox 
C.  C.  149  (1849).  The  proof  need 
not  be  conclusive.  Pannell  v.  Com., 
86  Pa.  St.  260    (1878). 

3.  State  V.  Spencer,  21  N.  J.  L. 
196  (1846);  Rex  V.  Offord,  5  C.  & 
P.  168,  24  E.  C.  L.  506    (1831), 


§  976-1.  Arkansas. —  Cavaness  v. 
State,   43  Ark.  331    (1884). 

California. —  People  v.  Hettick,  126 
Cal.  425,  58  Pac.  918   (1899). 

Delaware. —  State  v.  Hand,  1  Marv. 
545,  41  Atl.  192    (1894). 

Iowa. —  State  v.  Thiele,  119  Iowa 
659,  94  N.  W.  256   (1903). 

Kentucky. —  Moore  v.  Com.,  92  Ky. 
630,  18  S.  W.  833,  13  Ky.  L.  Rep. 
738  (1892). 

Maine. —  State  v.  Lawrence,  57  Me. 
574    (1874). 

Massachusetts. —  Com.  v.  Eddy,  7 
Oray  583    (1856). 

Missouri. —  State  v.  Wright,  134 
Mo.  404,  35  S.  W.   1145    (1896). 

'North  Carolina. —  State  v.  Davis, 
109  N.  C.  780,  14  S.  E.  55    (1891). 

OMo.— Bond  v.  State,  23  Ohio  St. 
349   (1872). 

Oregon. —  State  v.  Hansen,  25  Or. 
391,  35  Pac.  976,  36  Pac.  296   (1894). 

Pennsylvania. —  Com.  v.  Heidler, 
191  Pa.  St.  375,  43  Atl.  291   (1899). 

Texas. —  Gray  v.  State,  (Cr.  App. 
1903)  74  S.  W.  552.  See  also,  Thomas 
V.  State,  (Tex.  Cr.  App.  1909)  116 
S.  W.  600. 

Virginia. —  Boswell  v.  Com.,  20 
Gratt.  860  (1871).  The  law  presumes 
that  every  person  is  sane,  and  to 
establish  the  defence  of  insanity  it 
must  be  proven  by  a  preponderance  of 
the  evidence  that  at  the  time  of  the 
commission  of  the  offence  accused  was 
laboring  under  such  defect  of  reason 
from  disease  of  the  mind  as  not  to 
know  the  nature  or  quality  of  the 
act  or  that  he  did  not  know  that  he 
was   doing   wrong.      Smitli    r.   State, 
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fendant  may  well  endeavor  to  show  that  at  the  time  of  the  com- 
mission of  the  offence  he  was  incapacitated  from  mentally  forming 
that  intent  by  reason  of  intoxication.  In  other  words,  proof  of 
this  condition  of  intoxication  may  extend  so  far  as  to  render  it 
reasonably  doubtful  whether  the  accused,  at  the  time  of  the  com- 
mission of  the  criminal  offence,  was  able  to  form  the  specific  or 
mental  intent  which  is  part  of  the  state's  burden  of  proof.-'  The 
logical  necessity  is  presented  that  the  accused,  unless  a  reasonable 
doubt  appears  in  the  affirmative  case  against  him,  should  take  the 
initiative  in  producing  evidence  on  the  subject.  In  other  words, 
he  has  the  burden  of  evidence.  This  has  been  stated  in  the  cases 
to  the  effect  that  the  accused  has  the  burden  of  proof  to  establish 
the  fact  of  intoxication  by  a  fair  preponderance  of  the  evidence,* 
or  even,  it  is  said,  beyond  a  reasonable  doubt.^ 

§  977a.  (Position  of  Burden  of  Evidence;  Criminal  Ca^es); 

Self-defence — The  burden  of  evidence  to  establish  facts  showing 
action  in  self-defence  may  rest  upon  the  accused.-'  It  has,  however, 
been  ruled  to  the  effect  that  where  the  accused  relies  upon  evi- 
dence of  self-defence,  he  must  establish  the  truth  of  that  proposi- 
tion by  a  fair  preponderance  of  the  evidence."  As  a  Delaware 
court  say,  "  When  the  prisoner  pleads  any  substantive,  distinct 
or  independent  matter  as  a  defence,  as  an  alibi,  insanity,  or  as 
in  this  action,  self-defence,  the  burden  of  proving  such  defence 
devolves  upon  him.  To  establish  such  defence  the  accused  must 
prove  the  independent  exculpatory  facts  upon  which  he  relies,  and 

§  977-1.  §§  596  et  seq.  North   Carolina. —  State   v.    Sewell, 

2.  Arkansas.— Casa.t    v.    State,    40  48  N.  C.  245    (1855). 

Ark.  511   (1883).  Pennsylvania. —  Com.   v.  Gentry,    5 

Connecticut. —  State  v.  Johnson,  40  Pa.  Dist.  703   (1896). 

Conn.  136    (1873).  Texas. —  Riley  v.   State,    (Cr.   App. 

Delaware.— State     r.     Kavanaugh,  1898)    44  S.  W.  498. 

53  Atl.  335    (1902).  United   States.— V.    S.    v.    Ronden- 

loioa. —  State     v.    Sparegrove,    134  bush,    27    Fed.    Cas.    No.    16,198,    1 

Iowa  599,  112  N.  W.  83    (1907).  Baldw.  514   (1832). 

Louisiana. —  State   v.   Hill,   46   La.  3.  State  v.  Spencer,  21  N.  J.  L.  196 

Ann.  27,  14  So.  294,  49  Am.  St.  Rep.  (1846). 

316    (1894).  §  977a-l.  State  v.  Lee,    (Del.  Gen. 

Massachusetts. —  Com.  v.  McNamee,  Sess.  1909 )   74  Atl.  4. 

112  Mass.  285   (1873).  2.  People   v.   Schryver,  43  N.  Y.  1 

Minnesota. —  State     v.     Grear,     29  (1870). 
Minn.  221,  13  N.  W.  140    (1882). 

Nebraska. — Davis  v.  State,  54  Neb. 
177,  74  N.  W.  599  (1898). 
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in  this  respect  and  to  this  extent  the  burden  lies  with  him.  Not- 
withstanding this,  if  after  all  the  evidence  is  in,  it  is  found  that 
upon  the  whole  case  the  state  has  not  sustained  the  burden  of 
proof  in  convincing  you  of  the  prisoner's  guilt  beyond  a  reasonable 
doubt  he  should  be  acquitted."  * 

§  978.  (Position  of  Burden  of  Evidence);  Facts  Known  to 
Adverse  Party. —  Among  considerations  which  may  properly  guide 
the  action  of  a  presiding  judge  in  determining  at  what  point  he 
may  reasonably  declare  that  the  party  having  the  burden  of  evi- 
dence with  regard  to  a  particular  fact  has  disicharged  it  and  that, 
therefore,  the  burden  of  evidence  has  shifted  to  his  opponent  is 
the  question  as  to  which  of  the  parties  has  within  his  possession 
or  control  the  more  precise  and  conclusive  knowledge  as  to  that 
fact  or  set  of  facts.^  The  circumstance  that  one's  opponent  pos- 
sesses peculiarly  full  and  complete  knowledge  relating  to  a  fact, 
does  not,  indeed,  in  and  of  itself,  propria  vigore,  shift  the  burden 
of  evidence  upon  him.^  Wor  is  the  party  who  has  the  burden  of 
evidence  as  to  a  particular  fact  excused  from  all  attempt  to  prove 
it  by  the  circumstance  that  his  opponent  has  especially  clear  and 
complete  knowledge  with  regard  to  it.^  It  is  often  said  that  facts 
which  are  especially  within  the  knowledge  of  a  party  must  be 
proved  by  him.*     This  rule  is  especially  applied  where  the  fact 

3.    State   V.    Lee,    (Del.   Gen.   Sess.  3.  See  King  r.  Burdett,  4  B.  &  Aid. 

1909)    74  Atl.  4.  95,  3  40   (1S20),  per  Hollroyd,  J.     See 

§  978-1.  "  In  considering  the  amount  also,  Toleman  r.  Portbury,  L.  E.  5 
of  evidence  necessary  to  shift  the  Q-  B.  2«8,  294,  Ex.  Cli.  41  L.  J.  Q.  B. 
burden  of  proof,  the  court  has  regard  98,  L.  R.  7  Q.  B.  344,  26  L.  T.  292, 
to  the  opportunities  of  knowledge  20  W.  E.  441  (1870),  per  Willes,  J. 
with  respect  to  the  fact  to  be  proved  (non-consent)  ;  Price  t'.  Worwood,  4 
which  may  be  possessed  by  the  parties  H.  N.  512,  28  L.  J.  Ex.  329,  5  Jur. 
respectively."  Stephen,  Dig.  Law  of  (N.  S.)  472,  7  W.  R.  506  (1859); 
Ev.,  c.  13,  art.  96.  Compare  Stephen,  Doe  d.  Bridger  r.  Whitehead,  8  Ad. 
Dig.  Law  of  Ev.,  c.  13,  arts.  95,  96;  &  E.  571  (1838)  (failure  to  insure). 
Best,  Ev.,  §  373.  *■  ^^ahama.— 'Rogers,  r.  De  Bardel- 

2.  Anderson   r.   Suggs,  42   Ga.   265       ®^®"   ^°^^'   ^t«-'   Co.,   97   Ala.   154,   2 
(1871);  Laing  v.  Sherley,   (Tex.  Civ.       ^-  ^^    (1892)- 
App.   1901)    61   S.  W.   532;   Colorado        /-rJonsa^—'P^ower     i:     State,     39 


Coal,  etc.,  Co.  v.  U.  S.,  123  U.  S.  307, 


Ark.  209   (1882) 

8  S.  Ct.  131,  31  L.  ed.   182    (1887,  ;  .,  ^«'J°-»--Eh-kB     ..California 

.„             ,^,  .    ,  Safe  Deposit,  etc.,   Co.,   136   Cal     84 

Doe   V.   Whitehead,    8    A.   &   E.    571,  68  Pac.  487     1902). 

2  Jur.  493,  7  L.  J.  Q.  B.  250,  3  N.  /«,„ois.- Great  Western  E.  Co.   v 

&  P.  557,  W.  W.  &  H.  521,  35  E.  C.  Bacon,  30  111.  347,  83  Am.  De«    199 

L.  736   (1838)  ;  1  Bonnier  Traite  des  (1863-). 

Preuves   ( 5th  ed. )  37.  Louisiami.—  Lehman  i'.  Knapp,  20 
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particularly  well  known  to  the  other  side  presents  the  further 
difficulty  in  the  way  of  adequate  proof  that  it  is  negative.  Under 
these  circumstances,  it  occurs  with  special  frequency  that  the  other 
party  is  called  upon  to  prove  it.^ 


So:  674  (1896)  ;  Lovell  v.  Payne,  30 
La.   Ann.   511    (1878). 

Massachusetts. —  Tliayer  v.  Connor, 
5  Allen  25   (1862). 

Missouri. —  Rwinhart  t.  St.  Louis  & 
S.  Ry.  Co.,  207  Mo.  423,  105  S.  W. 
1043    (1907). 

'North  Carolina. —  State  v.  Arnold, 
35  N.   C.    184    (1851). 

Oklahoma. —  Brooks  v.  Garner,  97 
Pac.  995  (1908)  {rehearing  denied, 
94  Pac.  694]. 

Washington. —  Jolliffe  v.  Northern 
Pac.  R.  Co.,  52  Wash.  433,  100  Pac. 
977    (1909). 

United  States. —  U.  S.  v.  Southern 
Colorado  Coal,  etc.,  Co.,  18  Fed.  273, 
5  McCrary   563    (1883). 

England. —  Borthwick  v.  Carruth- 
ers,  1  T.  R.  648    (1787). 

Canada. — ■  Simpson  v  Raymond,  3 
Rev.  de  Jur.  511  (1897)  ;  McKinnon 
V.  Burrows,  3  U.  C.  (,).  B.  (0.  S.) 
114  (1833).  "Where  the  negative 
does  not  admit  of  direct  proof,  or  the 
facts  lie  more  immediately  within  the 
knowledge  of  the  defendant,"  the 
party  within  whose  knoAvledge  the 
proof  is,  is  required  to  produce  evi- 
dence of  the  affirmative.  U.  S.  v. 
Hayward,  2  Gall.  (U  S.)  485,  498 
(1815).  See  also  United  States  v. 
Denver,  etc.,  R.  Co.,  191  U.  S.  84, 
24  Sup.  Ct.  33,  35  (1903).  It  is 
probably  in  thi-s  sense  that  "  burden 
of  proof "  is  said,  like  "  ordinary 
care  "  to  be  a  relative  term  ( Liberty 
V.  Haines,  103  Me.  182,  68  Atl.  738 
[1907])  even  in  crimmal  cases.  See 
also 

Arkansas. — Cleary  v.  State,  56  Ark. 
124,  10  S.  W.  313    (1892). 

California. —  People  v.  Boo  Doo 
Hong,  122  Cal.  606.  55  Pac.  402  (1898). 

Illinois. —  Williams  v.  People,  121 
111.  84,  11  N.  E.  881    (1887). 


Kansas. —  State  v.  Wilson,  62  Kan. 
621,  64  Pac.  23    (1901). 

Kentucky. —  Com.  v.  Bull,  13  Bush 
656    (1878). 

Missouri. —  State  v.  Lipscomb,  52 
Mo.  32    (1873). 

New  Hampshire. —  State  v.  Keggon, 
55  N.  H.  19    (1874). 

New  York. — -  Fleming  v.  People,  27 
N.  Y.  329   (1863). 

North  Carolina. —  State  v.  Evans, 
50  N.  C.  250   (1858). 

Texas. —  Ake  v.  State,  6  Tex.  App. 
398,  82  Am.  Rep.   586    (1879). 

Vermont. —  State  v.  McCaffrey,  69 
Vt.   85,  37   Atl.  234    (1896). 

England. —  Toleman  v.  Portbury, 
L.  R.  5  Q.  B.  288,  294,  41  L.  J.  Q. 
B.  98,  L.  E.  7  Q.  B.  344,  26  L.  T. 
292,  20  W.  R.  441,  Ex.  Ch.  (1870), 
per  Willes,  J.;  Doe  d.  Bridger  v. 
Whitehead,  8  Ad.  &  E.  576  (1838), 
per  Littledale,  J. 

Canada. —  Reg.  v.  Bryant,  3  Mani- 
toha  1  (1885).  Where  facts  neces- 
sary to  bring  an  act  within  an  ex- 
ception to  a  penal  statute  are  peculi- 
arly within  defendant's  knowledge, 
the  state  need  not  prove  nonexistence 
of  such  facts  but  the  burden  is  on 
defendant  to  establish  their  existence. 
De  Graff  v.  State,  (Okl.  Cr.  App. 
1909)   103  Pac.  538. 

5.  Gains  r.  State,  (Ala.  1907)  43 
So.  137;  Holmes  v.  Warren,  145  Cal. 
457,  78  Pac.  954  (1904)  (land  not 
agricultural).  See  also,  Fulwider  v. 
Trenton  Gas,  Light  &  Power  Co.,  216 
Mo.  582,  116  S.  W.  508  (1909). 
Where  the  means  of  proof  o€  negative 
averments  essential  to  a,  cause  of  ac- 
tion are  peculiarly  within  defendant's 
knowledge,  such  averments  are  taken 
as  true,  unless  denied  by  defendant, 
but,  if  the  parties  are  equally  able 
to  prove  such  averments,  the  burden 
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The  historical  basis  of  the  ride  is  probably  to  be  found  in  con- 
nection with  practical  difficulties  experienced  in  enforcing  the 
game  laws  by  reason  of  the  very  numerous  exceptions  made  of 
persons  to  whom  the  act  did  not  apply.  For  the  prosecution 
to  negative  by  its  evidence  all  these  would  have  been  a  hard  mat- 
ter.^ For,  as  Lord  Ellenborough  said/  "  There  are,  I  think,  about 
ten  different  heads  of  qualification  enumerated  in  the  statutes. 
.  .  .  The  argument  really  comes  to  this :  that  there  would  be 
a  moral  impossibility  of  ever  convicting  upon  such  an  infor- 
mation." ^ 

§  979.    (Position  of  Burden  of  Evidence);  Negative  Facts. — 

A  special  and  peculiarly  forcible  instance  of  the  application  of 
these  rules  regarding  discharge  of  the  burden  of  evidence  con- 
cerning facts  which  are  within  the  knowledge  or  control  of  the 
other  party  is  afforded  where  the  fact  or  proposition  to  which  the 
burden  relates  is  in  substance  negative.^  The  riUe  that  the  party 
to  whose  contention  in  the  cause  a  fact  is  essential  has  the  burden 
of  evidence  in  regard  to  it  is  in  no  way  displaced  by  the  circum- 
stance.^    It  is  still  part  of  the  litigant's  burden  of  evidence  to 

of  doing  so  is  on  plaintiff.     Fulwider  plaintiff    alleged    that    the    defendant 

V.  Trenton  Gas,  Light  &  Power  Co.,  had  not  read  the  thirtv-nine  articles, 

216  Mo.  582,  116  S.  W.  508    (1909).  it  was  held  that  the  burden  of  proof 

See  also,  §§  979,  n.  1,  983,  n.  1.  ^^s  upon  the  defendant  to  show  that 

In   England   it    is    said   that   ordi-  ^e    had.      Monke   v.    Butler,    1    Roll. 

narily  a  negative  need  not  be  proved.       -r, oi    iti^-,i^s       r, 

„            „            ,                     „   i.  Kep.   83      1615   .     Compare,  however. 

Over  W  Harwood,     1900     1  Q.  B.  803,  ^         „     ,.              „     '^      '    ii^»evei, 

806,  per  Channel.  J.;  Calder  ..  Ruth:  ^-  '■  ^^^'^'°^'  "  ^^'^    ^^^    ^^O^)' 

erford,  3  B.  &  E.   302,   7  Moore  158  3  C.  &  P.  392,  2  East    P.  C.  501,  1 

(1822)  ;   Ross  v.  Hunter,  4  T.  R.  33,  ^^n.  C.  C.  584,  T.  &  JI.  328,   14  Jur. 

3  R.  R.  319  (1790).  ^^^'  *  Cox  C.  C.  224.    So  whei-e  it  is 

6.  Thayer,  Prelim.  Treat.  Ev.  359.  alleged,    on    a   proceeding   to   enforce 

7.  R.   V.    Turner,    5    JI.    &   S.    206,  the   game    laws,    that   the    defendant 
210   (1816).  was  not  licensed  the  onus  of  proving 

8.  See  also  R.  v.  Stone,  1  East  639  a  license  is  thrown  upon  the  defend- 
(1801).  ant.     R.    v.   Turner,   5   JI.   &  S.   206, 

§  979-1.  People  r.  Boo  Doo  Hong,  2  B.  &  Ad.  12,  9  L.  J.  (0    S  )   K   B 

122  Cal.  606,  55  Pac.  402    (1898)    (li-  143    (igsi,  .    gp^^.^g  ^,    p^^^^^^   ^   ^ 

cense  to  practice  medicine);  Williams  t>    ■,,-,    h^k  i-['jac\ 
V.  People,    121   111,   84,   11   N.   E.   881  '       ,'    ,  J"     ,         „,. 

(1887)    (license  to  practice  medicine) ;  ^  ^-  ^''"""«"-  1^""^^  ''•  ^  '"ter,  51 

People  i:  Nyce,  34  Hun   (N.  Y.)  298  ^°-  ^^^  <^^^°>    (non-payment). 
(1884)   (license  to  practice  medicine);  Ansona.— Territory   v.  Turner,   37 

Rex   V.   Smith,   3   Burr.   1475    (1764)  ^^'^-  ^'^^   (1894). 
(license  to  peddle).     See  §  978,  n.  5.  Iowa. —  State  r.  Morphy,   33  Iowa 

Thus  where,  in  an  English  case,  the  270,  11  Am.  Rep.  122  (1871). 
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prove  the  negative  proposition  of  fact ;  —  as  that  a  certain  quality 
does  not  exist  in  a  process,*  thing*  or  person.^  He  may  properly 
be  required  to  prove  that  a  certain  event  has  not  happened,*  that 
a  fact  did  not  exist,^  or  that  a  given  person  has  not  done  a  certain 
thing.*     Mere  difficulty  of  making  proof  does  not  prevent  the 


Massachusetts. —  Com.  v.  Samuel,  3 
Pick.  103  (1824). 

Rhode  IsloMd. —  State  v.  Read,  13 
R.  I.  135    (1878). 

England.— 'Rex  v.  Hazy,  2  C.  &  P. 
458,  12  E.  C.  L.  673  (1826)  ;  Calder 
V.  Rutherford,  3  B.  &  B.  302,  7 
Moore  C.  P.  158,  7  E.  C.  L.  743 
(1822);  Rex  v.  Rogers,  2  Campb. 
654  (1811);  Rex  f.  Jarvis,  1  East 
643,  mote  (1757).  See  also,  Abrath  1?. 
N.  E.  Ry.  Co.,  11  Q.  B.  D.  440,  C.  A., 
11  App.  Cas.  247,  D.  P.,  52  L.  J. 
Q.  B.  620,  49  L.  T.  618,  32  W.  R. 
50,  55  L.  J.  Q.  B.  457,  55  L.  T.  63, 
50  J.  P.  659  (1883),  per  Bramwell, 
Lord,  47  J.  P.  693  — C.  A.  (absence 
of  reasonable  and  probable  cause ) . 

Canada. —  Reg.  v.  Howarth,  1  Can. 
Cr.  Cas.  243  (1898);  Mimandre  v. 
AUard,   14   L.  C.  Rep.   154    (1863). 

On  the  contrary,  it  is  no  part  of 
an  actor's  burden  to  negative  by  evi- 
dence the  facts  alleged  by  the  non- 
actor.  It  is  sufficient  if  he  prove  his 
own  case  by  the  required  preponder- 
ance. Gurley  v.  San  Antonio  &  A.  P. 
Ry.  Co.,  (Tex.  Civ.  App.  1910)  124 
S.  W.  502. 

3.  Kelley  v.  Owens,  30  Pac.  596 
(1892)  (capability  of  producing 
steel). 

4.  State  v.  Hirsch,  45  Mo.  429 
(1870)    (home  manufacture). 

5.  Lenig  v.  Eisenhart,  127  Pa.  St. 
59,  17  Atl.  684  (1889)  (relative  or 
creditor)  ;  Colorado  Coal,  etc.,  Co. 
V.  U.  S.,  123  U.  S.  307,  317,  8  S.  Ct. 
131,  31  L.ed.  182  (1887)    (existence). 

6.  District  of  Columbia. —  Kilbourn 
V.  Latta,  18  D.  C.  80  (1888)  (receipt 
of  profits). 

ffeor^to.— Weaver  v.  State,  89  Ga. 
639,  15  S.  E.  840  (1892)  (payment 
of  taxes). 


/ninois.— Vigus  v.  O'Bannonj  118 
111.  334,  8  N.  B.  778  [reversing  19  111. 
App.   241]    (1886)     (notice   given). 

Indiana. —  Boulden  v.  Mclntire,  119 
Ind.  574,  21  N.  E.  445,  12  Am.  St. 
Rep.   453    (1889)     (divorce). 

Louisiana. —  Delachaise  v.  Magln- 
nis,  44  La.  Ann.  1043,  11  So.  715 
(1892)    (alluvium  deposited). 

7.  Columbus  Watch  Co.  v.  Hoden- 
pyl,  135  N.  Y.  430,  32  N.  E.  339 
(1892)    (indebtedness). 

8.  Georgia. — Dobbs  V  Justices  Mur- 
ray County  Inferior  Ct.,  17  Ga.  624 
(1855)    (did  his  duty). 

Louisiana. —  Bastrop  State  Bank  v. 
Levy,  106  La.  586,  31  So.  164  (1902) 
(deposited  more  money  in  a  bank). 

Maine. —  Little  f.  Thompson,  2  Me. 
328    (1823)     (consented). 

Mississippi. —  Kerr  v.  Freeman,  33 
Miss.  292   (1857)    (executed  deed). 

England. —  Price  v.  Worwood,  4  H. 

6  N.  512,  5  Jur.  (N.  S.)  472,  38 
L.  J.  Exch.  329,  7  Wkly.  Rep.  506 
(1859)  (insure)  ;  Wedgewood  v.  Hart, 
2  Jur.  (N.  S.)  288  (1856);  Doe  v. 
Whitehead,  8  A.  &  E.  571,  2  Jur.  493, 

7  L.  J.  Q.  B.  250,  3  N.  &  P.  557, 
W.  W.  &  H.  521,  35  E.  C.  L.  736 
[followed  in  Toleman  v.  Portbury,  L. 
R.  5  Q.  B.  288,  39  L.  J.  Q.  B.  136, 
23  L.  T.  Rep.  (N.  S.)  33,  18  Wkly. 
Rep.  579   (1838). 

Criminal  misconduct. —  An  addi- 
tional administrative  reason  for  re- 
quiring such  proof  from  the  actor  is 
found  where  the  allegation  sets  forth 
the  doing  of  acts  which  would  be 
illegal  or  criminal  and  so  contrary 
to  the  administrative  assumption 
(presumption)  against  wrongdoing 
(§§  1219  et  seq.).  Hire  Purchase 
Furnishing  Co.  v.  Richens,  20  Q.  B. 
D.  387  C.  A.,  58  L.  T.  460,  36  W.  R. 
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tribunal  from  requiring  of  him  that  he  show,  as  best  he  may,  that 
a  designated  individual  does  not  possess  a  certain  thing.^ 

§  980.    (Position  of  Burden  of  Evidence;  Negative  Facts); 

ftnantum  of  Evidence  Eequired. —  But  the  quantum  of  evidence  to 
be  demanded  from  him  is  conditioned,  by  way  of  limitation,  by 
the  well  recognized  logical  difficulty  of  affirmatively  establishing  a 
negative  proposition ;' —  which  though  not,  as  has  been  intimated,^ 
a  "  maxim  of  law,"  still  presents  a  logical  difficulty  which 
usually  increases  in  proportion  to  the  universality  of  the  negation.* 
It  being  within  the  administrative  power  of  the  court  to  decide  at 
what  point  a  prima  facie  case  has  been  established,  i.  e.,  when  the 
burden  of  evidence  has  been  discharged,  the  presiding  judge  may 
well  bear  constantly  in  mind  the  relative  ability  of  the  parties  to 
make  proof  upon  a  given  point.    This  is  but  another  instance  of  a 


365  — C.  A.  (1887)  (sale  of  bank- 
rupt's goods)  ;  Williams  v.  E.  India 
Co.,  3  East  193,  201,  6  R.  R.  589 
(1802)  (failure  to  give  notice  of  the 
shipping  of  combustible  materials ) . 
In  like  manner,  he  who  alleges  negli- 
gence must  expect  to  prove  it.  Harsh 
f.  Home,  5  B.  &.  C.  323,  8  D.  &  R. 
223,  4  L.  J.  (0.  S.)  K.  B.  267  (1826). 
In  the  same  way  one  who  claims  that 
a  child  bom  during  the  lawful  mar- 
riage of  its  parents  is  not  legitimate 
has  the  burden  of  showing  it.  Ban- 
bury Peerage  Case,  1  Sim  &  St.  153, 
24  R.  R.  159   (1811). 

9.  Illinois. —  Beardstown  v.  Vir- 
ginia, 76  111.  34  (1875)  (qualifica- 
tions of  a  voter ) . 

Indiana. —  Goodwin  v.  Smith,  72 
Ind.  113,  37  Am.  Rep.  144  (1880) 
(habit  of  intoxication). 

Massachusetts. —  Com.  r.  Locke,  114 
Mass.  288  (1873)  (authority  to  sell 
liquor). 

Xew  York. — -People  v.  Pease,  27  N. 
Y.  45,  63,  84  Am.  Dec.  242  (1863) 
(qualifications  of  a  voter)  ;  People 
v.  Meyer,  36  Misc.  117,  56  N.  Y. 
Suppl.   1097    (1899)     (authority). 

recmoret.— Thayer  v.  Viles,  23  Vt. 
494    11851)    (title). 

§  980-1.  §  50. 


2.  Colorado  Coal,  etc.,  Co.  v.  U.  S.. 
123  U.  S.  307,  317,  8  S.  Ct.  131,  31 
L.   ed.   182    (1887). 

3.  "  When  the  negative  ceases  to  be 
a  simple  one  —  when  it  is  qualified  by 
time,  place  or  circumstance  —  much 
of  this  objection  is  removed:  and 
proof  of  a  negative  may  very  reason- 
ably be  required  when  the  qualifying 
circumstances  are  the  direct  matter 
in  issue,  or  the  affirmative  is  either 
probable  in  itself,  or  supported  by  a 
presumption,  or  peculiar  means  of 
proof  are  in  the  hands  of  the  party 
asserting  the  negative."  Best's  Prin- 
ciples of  Evidence  (Ohamlberlayne's 
ed.),  p.  270,  cited  with  approval  by 
Matthews,  J.,  in  Colorado  Coal,  etc., 
Co.  V.  U.  S.,  123  U.  S.  307,  317,  8 
S.  Ct.  131,  31  L.  ed.  182  (1887).  In 
making  proof,  under  these  circum- 
stances, advantage  may  be  taken  of 
the  fact  that  a  negative  proposition 
may  at  times  readily  be  converted 
into  an  aflirmative  one  and  vice  versa. 

"  In  fact,  there  is  no  such  thing 
as  a  purely  positive  or  purely  nega- 
tive statement.  In  all  positive  pre- 
scriptions the  law  is  forbidding  some- 
thing, and  in  its  forliiddals  also  it 
prescribes."  Palmer,  "The  Field  of 
Ethics,"  p.  51. 
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familiar  administrative  expedient.*  The  judge  vnll,  therefore,  be 
reasonably  prompt  to  discharge  a  litigant  from  his  burden  of  evi- 
dence where  the  proposition  is  a  negative  one  or  knowledge  as  to 
it  is  peculiarly  within  the  power  of  his  opponent.  A  fortiori,  he 
will  do  this  where  both  considerations  are  present,  i.  e.,  in  cases 
where  the  party  has  the  burden  of  evidence  as  to  a  negative  propo- 
sition, knowledge  as  to  the  truth  of  which  is,  to  a  large  degree, 
within  the  knowledge  or  control  of  his  opponent.  As  was  said  by 
the  supreme  court  of  California;^  —  "The  degree  of  proof  of  a 
negative  allegation  is  seldom  measured  by  that  required  of  an 
affirmative  allegation.  In  some  cases  a  negative  may  be  positively 
and  conclusively  proved,  .  .  .  but  in  many  cases  this  is  im- 
possible, and  hence  the  amount  of  proof  required  to  support  the 
negative  proposition  and  to  shift  the  burden  will  vary  according 
to  the  circumstances  of  the  case;  and  very  slight  evidence  will 
often  be  sufficient  to  shift  the  burden  to  the  party  having  the 
greatest  opportunities  of  knowledge  concerning  the  fact  to  be  in- 
quired into."  ® 

§  981.    (Position  of  Burden  of  Evidence;  Negative  Facts): 

Methods  of  Proving  a  Ncjgative. — •  Frequently  all  that  is  practically 
possible,  in  the  absence  of  direct  evidence,  is  the  introduction  of 
testimony  establishing  some  particular  fact  inconsistent  with  the 
converse  affirmative  proposition.  For  example,  the  statement 
being  that  A.  did  not  hear  a  certain  sound,  evidence  of  conduct  on 
his  part  inconsistent  with  his  probable  action  if  he  had  heard  it,  is 
competent.^  In  many  ways,  analogous  in  nature,  the  negative 
proposition,  may  be  established  by  the  inference  arising  from 
circumstantially^  probative  facts  inconsistent  with  the  affirmative 
proposition  of  which  the  negative  is  proposed  for  proof.^  This 
has  been  held  to  be  prima  facie  sufficient.*  Naturally,  proof  to 
the  point  of  demonstration  is  not  required.' 

4.  §  546.  2.  §  15. 

5.  Kelley  v.  Owena,  (Cal.)  30  Pac.  3.  Com.  v.  Locke,  114  Masa.  288 
596   (1892).  (1873). 

6.  "  The  burden  of  proof  may  be  4.  Young  v.  Stephens,  9  Mich.  500 
shifted  when  sufficient  facts  are  estab-  ( 1862 )  ;  Thayer  v.  Viles,  23  Vt.  494 
lished  to  raise  a  strong  presumption  (1851)  (laek  of  title  shown  by  un- 
in  favor  of  the  negative."     Succession  successful  search  for  one). 

of    Delachaise    v.    Maginnis,    44    La.  5.  Kelly  v.  Owens,    (Cal.  1892)    30 

Ann.   1043    (1892).  Pac.  590;  Vigus  v.  O'Bannon,  118  111. 

§  981-1.  Young  I..  Stephens,  9  Mich.  334    (1886)  ;    Bastrop  State  Bank  v. 

.500  (1862).  Levy,  106  La.  586,  31  So.  164  (1902)  ; 
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§  982.  (Position  of  Burden  of  Evidence;  Negative  Facts; 
Methods  of  Proving  a  Negative);  Burden  of  Evidence  not  Shifted. 
—  The  probative  force  of  evidence  of  this  nature  in  support  of 
a  negative  proposition  need  not  stand  alone.  It  may,  and  in 
many  cases,  does  receive  logical  reinforcement  of  a  high  order  of 
importance  from  an  entirely  distinct  source ; —  the  failure  of  the 
opponent  to  produce  the  more  conclusive  or  affirmative  evidence 
which  is  vsdthin  his  control.''  It  has  even  been  said  that  such 
a  situation  requires  that  the  party  having  the  affirmative  evi- 
dence should  be  required  to  produce  it,  in  the  first  instance.  In 
other  words  the  court  is  required  to  rule  that  he  who  has  the 
affirmative  of  the  evidence  as  to  a  given  fact  has  the  burden  of 
evidence  (here,  with  especial  confusion,  called  "  burden  of 
proof")  with  regard  to  it.^  An  instance  of  this  reasoning  is  fur- 
nished in  a  comparatively  early  case  in  Illinois.^  "  Where  it  is 
as  easy  for  the  plaintiff  to  prove  the  negative  as  it  is  for  the 
defendant  to  disprove  it,  then  the  burthen  of  proof  must  rest  upon 
him,  as  that  the  place  where  the  animal  was  killed  was  not  in  a 
town  or  village,  or  was  not  more  than  five  miles  from  a  settlement ; 
but  where  the  means  of  proving  the  negative  are  not  within  the 
power  of  the  plaintiff,  but  all  the  proof  on  the  subject  is  ^vithin 
the  control  of  the  defendant,  who,  if  the  negative  is  not  true, 
can  disprove  it  at  once,  there  the  la^v  presumes  the  truth  of  the 
negative  averment,  from  the  fact  that  the  defendant  withholds  or 
does  not  produce  the  proof,  which  is  in  his  hands  if  it  exists, 
that  the  negative  is  not  true.  In  other  words,  the  burthen  of 
proof  is  thrown  upon  the  defendant  to  prove  the  affirmative 
against  the  negative  averment."  This  exercise  of  administrative 
power  seems  unreasonable  in  point  of  principle.  Whatever 
may  be  the  proper  administrative  course  in  the  rare  instances 
where  it  is  absolutely  out  of  the  power  of  the  party  having  the 
burden  of  evidence  to  produce  any  proof  whatever  toward  estab- 
lishing a  fact  well  known  to  his  adversary,  it  is  not  true  that  a 

Delachaise  r.  Maginnis,  44  La.  Ann.  to  the   other   party."     Beardstown  v. 

1043,   11   So.   715    (1892)  ;   Thayer  v.  Virginia,  76  Til.  34,  36    (1875). 

Viles,  33  Vt.  494   (1851).    "Full  and  §  982-1.    §§  1070  et  seq. 

conclusive  proof  is  not  required  where  2.  Great  Western   R.  R.   r.   Bacon, 

the   party   has   the   burden   of   estaV  30   111.   347    (1863)     (no  contract  ex- 

lishing    a    negative    but    even    vague  isted). 

proof,  or  such  as  renders  the  existence  3.  Great  Western  R.  R.   v.   Bacon, 

of  the  negative  probable,  is  in   some  30  111.  347    (1863). 
cases  sufiBicient  to  change  the  burden 
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party  having  the  burden  of  evidence  is  excused  from  producing 
such  evidence  as  fairly  lies  in  his  povFer  merely  because  it  will 
be,  when  produced,  inconclusive.  Conclusiveness  may  be  added 
by  the  inaction  of  the  other  party.  It  is  sound  administration, 
therefore,  to  hold  that  where  one  who  has  the  burden  of  evidence 
to  prove  a  negative  proposition  produces  any  proof  which  ren- 
ders its  existence  probable,  such  evidence  shall,  where  the  con- 
clusive facts  are  within  the  knowledge  of  the  other  party,  be 
regarded  as  a  prima  facie  case.*  For,  if  the  more  conclusive  evi- 
dence be  not  produced  the  inferences  arising  from  the  fact  may 
reasonably  complete  the  proof  up  to  the  full  measure  of  a  prima 
facie  case,  while,  unless  this  is  done,  the  option  of  producing  the 
more  conclusive  testimony  is  not  presented  to  the  opponent,  and 
no  advantage  can,  therefore,  inure  to  the  party  seeking  to  prove 
the  negative  from  his  failure  to  do  so.  It  is  true  that  shifting 
the  burden  of  evidence,  without  calling  upon  the  party  on  whom 
it  rests  to  prove  the  negative  proposition  has  the  same  effect,  so 
far,  at  least,  as  the  party  having  the  more  conclusive  evidence 
is  concerned.  But  it  presents  the  scientific  objection  that  it  is 
entirely  anomalous ; —  assigning  difficulty  in  making  proof  as  a 
ground  for  dispensing  with  it,  which  is  not  permitted  in  other 
connections  and  the  administrative  error  that  the  party  normally 
having  the  burden  of  evidence  is  not  required  to  furnish  facts  at 
his  disposal  at  all,  with  a  possible  loss  to  the  cause  of  justice. 

§  983.    (Position  of  Burden  of  Evidence;  Negative  Facts); 

Modern  Instances. —  Whatever  may  have  been  the  historical  de- 
velopment of  such  a  rule  of  procedure,  and  however  much  the 
procedural  requirement  that  burden  of  proof  is  with  the 
affirmative  of  the  issue  may  have  led,  in  some  unexplained  way, 

4.  California. —  Kelly  v.  Owena,  30  Missouri. — ■  State  v.  Hlrsch,  45  Mo. 

Pac.   596    (1893).  429    (1870). 

Georgia. —  Dobbs   v.   Justices   Mur-  Vermont. —  Thayer  v.  Vllea,  23  Vt. 

ray  County  Inferior   Ct.,  17  Ga.  624  494   (1851). 

(1855).  United  States.— JJ.  S.  V.  Southern 

Illinois. —  Vigus   r.   O'Bannon,    118  Colorado  Coal,  etc.,  Co.,  18  Fed.  273, 

III.   334,   8   N.  E.   778    [reversing   19  5  McCrary  563   (1883). 

Dl.  App.  241]    (1886).  HJngland.— CuV.er  v.  Rutherford,  3 

Indiana. —  Boulden  v.  Mclntire,  119  B.   &  B.   302,  7  Moore  C.  P.  158,  7 

Ind.   574,  21   N.   E.   445,   12   Am.  St.  E.  C.  L.  743    (1888). 
Rep.  453    (1889). 

Louisiuna. — ■  Bastrop  State  Bank  v. 
Levy,  106  La.  586,  31  So.  164  (1903). 
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to  a  conception  that  the  burden  of  evidence  was  with  him  who 
maintained  the  affirmative  of  any  fact  or  proposition  of  fact, 
undoubtedly  the  rule  —  that  he  who  has  the  better  knowledge, 
especially  if  he  can  with  it  make  affirmative  proof,  is  under  the 
burden  of  evidence  —  has  been  widely  accepted  both  in  England 
and  America.  To  adopt  the  phraseology  of  the  supreme  court  of 
Illinois  ;^ —  it  has  often  been  held  that  "  when  a  fact  is  peculiarly 
within  the  knowledge  of  a  party,  the  burden  is  on  him  to  prove 
such  fact  whether  the  proposition  be  affirmative  or  negative."  * 
Thus  where  one  is  accused  of  doing  an  act  which  would  be  un- 
lawful unless  the  doer  has  received  a  special  authority  permission 
of  law,  the  government  may  properly  allege  that  he  has  done  the 
act — e.  g.,  that  he  has  operated  a  ferry,*  practiced  medicine,* 
sold  intoxicating  liquor^  or  the  like  without  license  or  atithority 
in  law.  When  the  act  itself  is  proved,  it  may  then  be  required 
of  the  defendant  that  he  then  himself  exhibit  and  prove  his 
license  and  authority  f —  the  burden  of  evidence  being  shifted  to 
him  for  that  purpose.  The  short  reason  for  this  requirement  is 
that  license  or  authority  is  a  fact  easy  for  him  to  prove  and  diffi- 
cult for  the  prosecution  to  disprove.'^ 

§  983-1.  Robinson  v.  Robinson,   51  Kentucky. —  Haskill  v.   Com.,   3   B. 

111.  App.  317   (1893).    See  §  978,  n.  5.  Monr.  342    (1843). 

2.  See  also,  Clapp  v.  Ellington,  87  Maine. —  State   v.   Crowell,   25   Me. 
Hun    (N.  Y.)    543    (1895).  171    (1845). 

3.  Wheat  v.  State,  6  Mo.  455  (1840).  Missouri. —  Schmidt    r.     State,     14 

4.  People   V.    Boo    Doo    Hong,    122  Mo.   137    (1851);    Wheat  i;.   State,   6 
Cal.   606,   55   Pae.   402    (1898);    Wil-  Mo.  455   (1840). 

lianas  v.  People,  131  111.  84  (1887).  North  Carolina. — Com.  V.Morrison, 

5.  State    «;.    Shaw,    35    N.    H.    217       3  Dev.  299    (1831). 

(1857).  7.  R.  V.  Hoseason,  14  East  604, 
In  civil  cases  the  licensee  must  606  (1811),  cited  in  Paley  on  Con- 
prove  his  license  whenever  the  fact  is  victions,  7th  ed.,  45  n.  (unlicensed 
essential  to  his  ease.  Solomon  v.  sale  of  ale).  It  may  be  observed 
Dreschler,  4  Minn.  278  (1860)  ;  Bliss  concerning  these  criminal  cases  that 
V.  Brainard,  41  N.  H.  356  (1860).  they  by  no  means  necessarily  tend  to 
But  see  Wilson  v.  Melvin,  13  Gray  establish  the  erroneous  proposition 
(Mass.)  73  (1859).  See  also,  Elkin  that  the  burden  of  proving  a  license 
V.  Janson,  13  M.  &  W.  655,  663,  per  is  placed  upon  the  defendant  merely 
Alderson,  B.,  14  L.  J.  Ex.  201,  9  Jur.  because  he  has  special  knowledge  on 
353  (1845) ;  Apothecaries'  Co.  v.  Bent-  the  subject.  The  court  may  well 
ley,  Ry.  &  M.  159,  1  C.  &  P.  538  have  thought  that  the  act  itself  being 
(1824)  (practicing  pharmacy  with-  prohibited  any  one  who  did  it  was 
out  license).  prima  facie  committing  an  unlawful 

6.  Indiana. —  Shearer    v.    State,    7  act,  and  that,  therefore,  the  burden  of 
Blackf.  99    (1844).  evidence  was  upon  the  defendant  to 
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§  984.    (Position  of  Burden  of  Evidence;  Negative  Facts); 

The  Sounder  View But  such  is  not,  in  point  of  principle,  in  ac- 
cordance with  the  rules  of  evidence  at  common  law.  The  burden  of 
evidence  as  to  a  particular  fact  is  always,  properly,  on  the  party 
to  whose  case  it  is  essential.  The  quantum  of  proof  required  to 
produce  a  prima  facie  case  is,  however,  materially  affected  by  the 
relative  knowledge  of  the  parties  regarding  the  existence  of  a 
particular  fact  or  the  truth  of  a  given  proposition.  This  results 
from  two  principal  causes  (1)  The  rule  of  administration  which 
demands  that  a  party  should  be  required  to  produce  only  such  an 
amount  of  evidence  regarding  a  fact  or  proposition  as  it  is  fairly 
within  his  power  to  present^  is  here,  as  always,  both  a  rule  of 
requirement  and  of  indulgence.  Where  a  party  alleging  a  fact 
has  especially  adequate  knowledge,  or  the  means  of  obtaining  it, 
failure  to  present  such  evidence  arouses  the  instant  inference 
which  attends  suppression.^  Any  attempt  to  withhold  this  highly 
probative  evidence  though  it  relate  to  a  negative  fact  or  proposi- 
tion of  fact,*  necessarily  weakens  the  probative  force  of  the  evi- 
dence actually  offered.*  On  the  other  hand,  in  cases  where  full 
knowledge  is  with  or  under  the  control  of  the  party  who  has,  at 
the  beginning,  no  burden  of  evidence  with  regard  to  it,  the  admin- 
istrative action  of  the  tribunal  is  reversed.  The  rule  becomes 
one  of  indulgence.  The  party  having  the  burden  of  evidence 
need  produce  only  such  proof  as  he  can,  such  evidence  as  will 
render  probable  the  existence  of  the  fact  as  he  claims  it  to  be, 
going  no  further  than  is  necessary.''  (2 )  The  second  adminis- 
trative reason  for  pursuing  the  course  indicated,  is  analogous  to 

show     special     authority.       Doe     d.  §  984-1.  §§  334  et  seq. 

Bridger   v.   Whitehead,    8    Ad.    &    E.  2.  §  1070;  Brown  v.  Raisin  Fertil- 

571,    576,    per   Littledale,    J.     (1838).  izer    Co.,    124    Ala.    2.21,    26    So.    891 

See   also,   Abrath  v.   N.   E.   Ry.   Co.,  (1899);   Cook  v.  Guirkin,   119   N".  C. 

11  Q.  B.  D.  440,  457,  perBowen,  L.  J.,  13,  25  S.  E.  715    (1896). 

11  App.  Gas.  247,  D.  P.  52  L.  J.  Q.  B.  3.  Colorado  Coal,  etc.,  Co.  v.  U.  S., 

620,   49   L.  T.   618,   32   W.   R.    50,    55  123   XJ.   S.    307,   8    S.    Ct.    131,   31   L. 

L.  J.  Q.  B.  457,  55  L.  T.  63,  50  J.  P.  ed.  182    (1887). 

659,    per    Bramwell,   Lord,    47    J.    P.  4.  Brown   v.   Raisin   Fertilizer   Co., 

692,  — C.  A.   (1883).  124    Ala.    221,    26    So.    891     (1899); 

Statutory    requirement. —  This    re-  Cook  v.   Guirkin,   119   N.   C.   13,   S5 

quirement   that   he   who   relies   on   a  S.  E.  715    (896). 

license  or  other  authority  of  law  must  5.  Great  Western  R.  Co.  v.  Bacon, 

prove  it  has  been  imposed  by  statute.  30  III.  347,  83  Am.  Dec.  199   (1863)  ; 

Mass.  Pub.  Stats.,  Ch.  314,  §  12.    See  People  v.  Nyce,  34  Hun   (N.  Y.)   298 

also   Com.  v.  Towle,   138   Mass.   490  (1884);   Thayer,  Prelim.  Treat.  Ev., 

(1885).  370. 
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the  first.  As  the  party  whose  knowledge  is  adequate  or  whose 
means  of  acquiring  it  are  complete  will  find  it  easy  to  disprove 
or  supplement  this  provisional  case  should  it,  in  reality,  be  false 
or  faulty,  it  is  eminently  proper  as  a  matter  of  administration, 
that  the  judge  in  the  interests  of  substantial  justice®  and  the 
expediting  of  business^  should  call  upon  him  to  produce  it, 
declaring  that,  the  best  evidence  in  the  parties'  possession  having 
been  produced  he  has  discharged  the  burden  of  evidence  and  that 
burden  has  now  been  shifted  to  his  adversary.  This  course  is  the 
more  justified  in  that  it  immediately  presents  a  touchstone  for 
truth.  Should  the  more  complete  evidence  be  produced  it  dis- 
poses of  the  matter.  If  it  be  suppressed,  the  inferences  ai'ising 
from  the  suppression*  turn  the  pro  tempore  prima  facie  case  of 
procedure  into  one  of  logical  completeness;  the  working  hypoth- 
esis as  to  the  truth  is  made  permanent  and  a  possible  suppressio 
veri  defeated.  Practically  there  has  been  an  admission  by  con- 
duct.^ 

§  985.  Scope  of  Burden  of  Evidence. —  The  actor  in  the  first  in- 
stance and  either  party  at  any  svibsequent  stage  when  he  has  the 
burden  of  evidence  must,  in  order  to  relieve  himself  of  this  onus 
and  cast  it  upon  his  opponent,  show  the  existence  of  every  fact 

6.  §§  463  et  seq.  9.  §§  1393  et  seq. 

7.  §§  544  et  seq.  Arkansas. —  City  of  Fort  Smith  v. 

8.  A  ia6ama.—  Mc Williams  v.   Phil-       Dodson,   51  Ark.  447,   11   S.  W.   687 
lips,  71  Ala.  80    (1881).  (1888). 

District    of    Cohimliia. —  Kilbourn  Connecticut. —  State     v.     Lee,     69 

V.  Latta,  18  D.  C.  80    (1888).  Conn.    186,   37  Atl.   75,  79    (1897). 

Illinois. —  Great  Western  R.  Co.  v.  Illinois. —  Vigus   v.   O'Bannon,    118 

Bacon,   30   111.  347,   83  Am.  Dec.   199  111.   334    (1886). 

(1863).  loK-a. —  Hoffman      v.      Independent 

Massachusetts. —  Com.  v.  Locke,  114  School  District,  96  Iowa  319,  65  N. 

Mass.  288    (1873).  W.  322    (1895). 

North  Carolina. — State  v.  Morrison,  Louisiana. —  Nunez    l'.     Bayhi,     52 

14  N.  C.  299    (1831).  La.  Ann.  1719,  28  So.  349   (1900). 

West    Virginia. —  Wells-Stone   Mer-  Oregon. —  Weber    v.    Rothchild,    15 

cantile  Cn.  r.  Truax,  44  W.  Va.  531,  Or.  385,  3  Am.  St.  1G2   (1887). 

29  S.  E.  1006    (1898).  United    States.— Runkle    r.    Burn- 

England. —  Abrath    r.   North  East-  ham,  153  U.  S.  216,  14  Sup.  Ct.  837, 

ern  R.  Co.,  11  Q.  B.  D.  440,  47  J.  P.  842    (1893)  ;   Warn  v.  Davis  Oil  Co., 

673,    53    L.   J.    Q.    B.    620,    49    L.    T.  61  Fed.  631    (1894). 

Rep.    (N.  S.)    618,  32  Wkly.  Rep.  50  England.— King  v.  Turner,  5  M.  & 

(1883)  ;  Elkin  r.  Jansen,  9  Jur.  353,  S.  206,  211  (1816)  ;  Dickson  v.  Evans, 

14  L.  J.  Exch.  201,  13  M.  &  W.  655  6  T.  R.  57   (1794). 
(1845).     See  §§  1070  et  seq. 
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essential  to  the  proof  of  his  allegations;' — including  all  pro- 
bative facts  necessary  to  the  admissibility  of  those  which  are  res 
gestw  or  constituent.* 

Jurisdiction. —  The  actor  may  also  be  called  upon  to  establish 
all  facts  essential  to  the  jurisdiction  of  the  court,^  should  the  fact 
be  challenged  in  some  proper  manner,  as  by  a  plea  in  abatement.* 

§  986.  (Scope  of  Burden  of  Evidence);  Media  of  Proof.— ^ 
The  actor  or  other  party  having  the  burden  of  evidence  will  be 
logically  required  to  establish  the  truth  of  the  facts  stated  by  his 
witnesses  showing  their  credibility.'  He  must  establish,  against 
all  counter  proof,  the  genuine  character,^  and  legal  validity^  of 


§  985-1.  Ala'hama4 — ^Brandjon  v. 
Cabiness,  10  Ala.  155   (18*6). 

Georgia. —  Penitentiary  Co.  No.  3 
V.  Gordon,  85  Ga.  159,  11  S.  W.  584 
(1890). 

Illinois. —  Peek  v.  Scoville  Mfg.  Co., 
43  111.  App.  360   (1891). 

Massachiisetts. —  Willett  v.  Rich, 
143  Mass.  356,  7  N.  E.  776,  56  Am. 
Rep.   684    (1886). 

"North  Carolina. —  McQueen  v.  Peo- 
ple's Nat.  Bank,  111  N.  C.  509,  16 
S.  E.  370   (1893). 

Wisconsin. —  Whitney  v.  Morrow, 
50  Wis.  197,  6  N.  W.  494    (1880). 

England. —  Brogden  v.  Metropolitan 
E.  Co.,  3  App.  Gas.  666  (1877)  ;  Rex 
V.  Butler,  R.  &  R.   61    (1803). 

Canada. —  Paget  v.  Fauquier,  1 
Ont.  El.  Cas.  197  [folloicing  Cunning- 
ham V.  Hagar,  1  Ont.  El.  Cas.  88] 
(1884). 

So  far  as  proof  of  particular  facts 
goes,  the  party  whose  case  requires 
proof  of  any  particular  fact  is  under 
the  onus  of  introducing  evidence  to 
prove  it.  Lehman  Bros.  v.  McQueen, 
65  Ala.  570  (1880)  ;  Freeh  v.  Phila- 
delphia, etc.,  R.  R.,  39  Md.  574 
(1873);  Clements  v.  Moore,  6  Wall. 
399,  315   (1867). 

2.  §  47. 

Connecticut. —  State  v.  Swift,  57 
Conn.  496,   18   Atl.  664    (1889). 


Co.,  57  Iowa  741,  11  N.  W.  670 
(1883). 

Massachusetts. —  Com.  v.  Ratcliffe, 
130  Mass.  36    (1880). 

Vermont. —  State  v.  Thibeau,  30  Vt. 
100  (1858).  The  burden  of  evidence 
covers  proof  of  every  fact  essential 
to  the  validity  of  a  proposition  ad- 
vanced. Valentine  v.  Minneapolts, 
St.  P.  &  S.  S.  M.  Ry.  Co.,  (Mich. 
1908 )  118  N.  W.  970,  15  Detroit  Leg. 
N.  915. 

Time. —  The  burden  of  proof  rests 
on  the  party  who  asserts  that  an 
act  or  event  occurred  prior  to  some 
other  which  happened  on  the  same 
day  to  establish  such  fact.  Fabien  v. 
Grabon,  134  Mo.  App.  193,  114  S. 
W.  80    (1908). 

3.  Shaw  V.  Cartier,  2  Montreal 
Super.  Ct.  383    (1886). 

4.  Rosenthal  v.  Rosenthal,  151 
Mich.  493,  115  N.  W.  739,  14  Detroit 
Leg.  N.  998    (1908). 

§  986-1.  Saunders  v.  Leslie,  3  Ball 
&  B.  509,  13  Rev.  Rep.  114  (1814); 
Higgins  V.  Robillard,  13  L.  C.  Rep.  3 
(1861);  Elliott  V.  Bussell,  19  Ont. 
413   (1890). 

2.  Ross  V.  Gould,  5  Me.  204  (1828) ; 
Watt  V.  Grove,  g  Sch.  &  Lef.  502 
(1805). 

3.  Connecticut. —  Baxter  v.  Camp, 
71  Conn.  245,  41  Atl.  803,  71  Am.  St. 


Illinois.— Grimea   v.    Hilliary,    150      Kep    169,  42  L.  R.  A.  514   (1898). 
m.   141,  36   N.  E.  977    (1894).  Geor^-(i.— Anderson    v.    Suggs,    iZ 

Ga.  265    (1871). 


loioa. —  Hansen    v.    American    Ins. 
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the  documents  introduced  by  him  in  evidence ; —  although,  where 
a  writing  free  from  suspicion  and  apparently  genuine  is  pro- 
duced,* its  authenticity  may  be,  in  many  cases,  assumed  as  a 
matter  of  administration.  Where  the  rules  of  law  forbid  a  party 
in  a  civil  or  the  prosecution  on  a  criminal  ease  to  use  the  evidence 
obtained  by  an  illegal  search  or  other  abuse  of  process,  the  pro- 
ponent of  the  evidence  must  also,  as  part  of  the  burden  of  evi- 
dence, establish  the  proposition  that  the  evidence  was  not  obtained 
by  an  illegal  search  of  one's  person.  It  must  be  shown  that  the 
arrest  under  which  it  was  obtained  was  legal.' 

§  987.   Quantum   of  Proof  Required;  Number  of   Witnesses. — 

In  determining  the  quantity  of  evidence  needed  to  overcome  the 
inertia  of  the  court,  i.  e.,  to  establish  a  prima  facie  case,  a  pres- 
entation upon  which  the  tribunal  may  reasonably  act,  the  law  of 
evidence  employs  the  metaphor  of  a  pair  of  balances.  It  re- 
quires a  certain  deiinite  preponderance.  In  civil  cases,  a  fair 
preponderance  of  the  evidence  is  needed;^  in  criminal  cases,  pre- 
ponderance to  a  moral  certainty  or  beyond  a  reasonable  doubt  is 
required.  Probably  these  terms  are  not  made  clearer  by  defini- 
tion. They  have  been  selected  by  elimination  and  survival  among 
similar  es;pressions  because  courts  have  felt  that  they  represented, 
so  far  as  at  present  attained,  an  ultimate  statement. 

Illinois. —  Kitner    i>.    Whitlock,    88  J/icWj/an.— Manistee  Nat.  Bank  r. 

111.  513   (1878).  Seymour,  64  Mich.  59,  31  N.  W.  140 

Indiana.— Bwiit  v.  Ratliff,  74  Ind.  (1887). 

426    (1881).  A'eio  Vorfc.— Farmers'  L.  &  T.  Co. 

Massachusetts.—  Biirnham  v.  Allen,  v.  Siefke,  144  N.  Y.  354,  39  N.  E.  358 

1    Gray   496    (1854).  (1895). 

Sfeio  TorJc. —  Farmers'  L.  &  T.  Co.  Rhode  Island. — Atlas  Bank  v.  Doyle, 

V.   Siefke,   144  N.  Y.  354,  39  N.  W.  9  E.  I.  76,  98  Am.  Dec.  368,  11  Am. 

358   (1895).  Rep.   219    (1868). 

Wisconsin. —  Eaton    v.    Woydt,    32  West   Virginia. —  Newlin  v.   Beard, 

Wis.  277    (1873).  6  W.  Va.   110    (1873). 

4.  Alabama.— Bovildin    v.    Barclay,  England. —  Mills  v.  Barber,  5  Dowl. 

121    Ala.    427,   25   So.   827     (1898).  P.  R.  77,  2  Gale  5,  5  L.  J.  Exch.  204, 

Louisiana. —  Macarty  v.  Landreaux,  1  M.  &  W.  425    (1836). 

8  Rob.  130   (1844).  Conarfa.— Marshall    r.    Shelburne, 

Ua  1)10.— Small   v.   Clewley,  62  Me.  14  Can.  Sup.  Ct.  737   (1887). 

155,  16  Am.  Rep.  410   (1871).  5.  Sherman    r.    State,    2    Ga.    App. 

Massachusetts.— S\mTpson  v.  Davis,  148,  58  S.  E.  393   (1907). 

119    Mass.    269,    20    Am.    Rep.    324  §  987-1.  §  996. 
(1876), 
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§  988.  (Quantum  of  Proof  Required;  Number  of  Witnesses) ; 

Number  not  Determinative. — It  is  worthy  of  observation  that  the 
rules  prescribing  the  quantum  of  evidence  speak  of  weight;  —  and 
of  vfeight  only.  No  predetermination  is  ever  made  as  to  the 
means  by  which  such  weight  shall  be  created.  Exceptions  are 
not  sufficiently  numerous  or  important  as  essentially  to  qualify 
the  statement  that  the  English  law  of  evidence  has  so  far  evolved 
out  of  the  stage  of  formalism/  into  that  of  reason  as  to  eliminate 
number; —  except  as  an  element  of  probative  weight.^ 


§  988-1.  "By  'legal  formalism'  I 
mean  that  condition  of  legal  thought 
in  which  the  sensibly  perceivable  is 
accepted  as  the  only  or  at  least  the 
dominant  element  producing  legal 
effects,  and  the  inward  circumstances 
of  a  spiritual  sort  —  dispositions, 
volitions,  purposes,  and  the  like  — 
are  excluded  into  the  background." 
Professor  Andreas  Heusler,  Institu- 
tions of  Germanic  Private  Law,  1, 
45,  49,  52. 

2.  "  From  the  very  nature  of  the 
case,  there  are  indefinite  degrees  in 
this  character  we  call  credibility. 
One  may  possess  it  in  the  highest  de- 
gree, another  in  the  lowest.  It  fol- 
lows, therefore,  that  when  evidence  is 
weighed,  to  determine  whether  a  fact 
has  been  proven  thereby,  all  the  quali- 
ties going  to  make  up  what  is  termed 
ability  and  credibility  in  a  witness 
must  be  fully  considered  in  order  to 
arrive  at  a  truth.  And  who  should 
so  weigh  and  consider  these  qualities? 
Most  evidently  the  jury."  Callanan 
V.  Shaw,  24  Iowa  441,  445  (1868). 
"  It  is  by  weight,  full  as  much  as 
by  tale,  that  witnesses  are  to  be 
judged.  Piondere,  non  numero."  Jer- 
emy Bentham   (1827). 

The  earlier  and  formal  conception 
of  the  proper  function  of  an  oath,  as 
verifying  the  statement  made  to  the 
court  gave  a  precisely  proportionate 
value  to  such  invocations  of  the  Deity 
as  the  number  of  such  oaths  was  mul- 
tiplied.   As  Professor  Wigmore  (Evid., 


§  2032)  says;— "All  through  the 
Saxon  and  Norman  times,  the  oath 
is  a  verbal  formula,  which,  if  suc- 
cessfully performed  without  immedi- 
ate disaster,  is  conceded  to  be  effica- 
cious per  se,  and  irrespective  of  per- 
sonal credit.  .  .  This  numerical 
conception  is  inherent  in  the  general 
formalism  of  it."  See  also  Thayer, 
Preliminary  Treatise  on  Evidence,  17- 
34;  Glasson,  Histoire  du  droit  et  des 
institutions  de  la  France,  III,  462, 
485,  487.  The  thought  of  the  times 
was,  that  the  more  frequently  this 
was  attempted  and  carried  through 
with  impunity,  the  stronger,  by  just 
so  much,  became  the  inference  that 
the  contention,  which  had  been  so 
ratified  by  Divine  foribearance,  must 
be  true.  R.  r.  Muscot,  10  Mod.  192 
(1715).  In  Lord  Russell's  Trial,  9 
How.  St.  Tr.  577,  618  (1683)  (Pemb- 
erton,  J.);  Thome  i'.  Rolff,  Dyer  185a 
(1560).  With  the  passing  of  the  be- 
lief that  God  at  once  would  intervene 
to  punish  invocation  in  aid  of  a  false 
statement,  the  probative  weight  of 
number  could  no  longer  rest  upon 
this  basis. 

Number  in  witnesses,  however,  may 
furnish  corroboration  and  so  be  an 
element  in  inducing  belief  where  the 
effort  is  made  to  decide  disputed  prop- 
ositions by  the  use  of  reason.  West 
Chicago  S.  R.  Co.  v.  Lieserowitz,  197 
111.  607,  64  N.  E.  718  (1902)  ;  People 
V.  Tuczkewitz,  149  N.  Y.  240,  43  N. 
E.  549   (1896). 
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§  989.  (Quantum  of  Proof  Required;  Number  of  Witnesses); 

Belief  Induced  by  Eeason. — ^The  rules,  therefore,  as  to  what 
suffices  to  overcome  the  inertia  of  the  court,  i.  e.,  to  establishing  a 
prima  facie  case,  reasonably  justifying  judicial  action,  are  there- 
fore, of  necessity  stated  in  terms  of  probative  vs^eight,  i.  e.,  of 
helief.  The  legitimate  impression  remaining  upon  the  minds  of 
the  tribunal,  whether  created,  under  the  use  of  reason,  by  one 
witness  or  several,  by  direct  or  circumstantial  evidence,  by  wit- 
nesses, documents  or  the  action  of  the  court's  own  faculties  con- 
stitutes the  sole  test  for  sound  judicial  action  which  the  English 
law  at  present  j^rescribes.  It  is  a  salient  characteristic  of  the 
modern  English  law  of  evidence  that  it  has,  except  in  treason,^ 
perjury^  and  a  few  other  instances  abandoned,  though  with 
some  difficulty^  its  earlier  rules,  more  in  accordance  with  other 
systems  of  jurisprudence  requiring  a  specified  number  of  wit- 
nesses. Numerical  tests  for  truth  are  common  in  the  civil  law 
of  continental  Europe*  which  follows  in  this  respect,  the  later 
Roman  jurisprudence.^  The  rule  of  the  earlier  French  system 
was  in  accordance  with  this  almost  universal  view  and  so  con- 
tinued down  to  a  comparatively  recent  period.® 

§  990.  (Quantum  of  Proof  Required;  Number  of  Witnesses); 

Basis  of  Earlier  Rule — ^That  the  old  rule  should  demand  more 
than  one  witness  for  affirmative  action  on  the  part  of  the  court, 
need  occasion,  upon  consideration,  no  surprise.  The  cause  for 
wonder  rather  is,  that  it  should  have  been  so   speedily   and  so 

§  989-1.  See.  Best  on   Ev.    (Cham-  shunned."    Bishop  of  Lincoln's  Trial, 

berlayne's  3rd  Amer.  ed.)   p.  569.  3  How.  St.  Tr.  769,  7S6   (1637). 

2.  See  Best  on  Ev.  ( Chamberlayne's  4.  Bonnier,  Traits  des  Preuves 
3rd  Amer.  ed.)  p.  569.  "  One  witness  (1888,  5  ed.),  §§  293,  433;  Potliier, 
is  not  sufficient  to  convict  a  man  of  Procedure  Civile,  pt.  I,  c.  iii. 
perjury,  unless  there  were  very  strong  5.  Digesta,  XXII,  5,  12. 
circumstances ;  because  one  man's  6.  "  All  our  old  collections  of  cu8- 
oath  is  as  good  as  another's."  R.  v.  tomary  law  emulate  each  other  in  re- 
Nunez,  Lee  Cas.  T.  Hardiwicke,  266  minding  us  that  a  single  witness  can- 
(1736),  per  Lord  Hardwicke,  C.  J.  not  suffice,  but  that  proof  is  made  as 

3.  Strafford's  Trial,  3  How.  St.  Tr.  soon  as  two  at  least  are  found  to 
1382,  1535  (1640);  Eeniger  v.  Fo-  testify  to  tlie  same  effect.  Curiously 
gossa,  Plowd.  1,  8,  13  (1551).  "At  enough,  this  bizarre  system  was  ac- 
common  law,  one  witness  is  sufficient  cepted  by  our  jurists,  down  to  the 
to  a  jury."  Tonge's  Trial,  6  How.  St.  Revolution,  without  the  least  protest." 
Tr.   326,  Kelyng    (1662).  Glasson,  Histoire  du  droit  et  des  in- 

"  Singularis  testis  many  times  shall       stitutions  de  la  France,  VI,  543,  III, 
move  and  induce  me  verily  to  believe       543. 
an   act   done,   whan   more   proofs   are 
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completely  outgrown.  The  rule  requiring  a  number  of  witnesses 
had  a  powerful  backing.  The  potent  influence  of  the  Koman 
law  —  a  complete  and  carefully  elaborated  system  of  jurispru- 
dence—  was  reinforced  by  the  then  spiritual  sanctions  of  the 
Church. 

Pari  passu  with  the  civil  went  the  canon*  or  ecclesiastical^ 
law  of  Eome ; —  the  rules  of  which,  in  this  connection,  were  based 
directly  upon  the  awful  ordinances  of  God  as  recorded  in  the 
Scriptures,^  both  in  the  Old*  and  the  'Sev^  Testaments.  The 
historical  development  of  the  English  jury  system  originally 
forced  the  common  law  to  omit  any  restrictions  upon  the  number 
of  witnesses  who  should  be  required  for  the  action  of  a  panel  who 
were  themselves  witnesses  in  the  case.®     When  this  mould  in 


§  990-1.  Corp.  Jur.  Canon.  Dicret. 
Greg.,  Lib.  ii,  tit.  XX,  c.  23  (de  testi- 
bus ) .  "It  was  Conatantine  who  first 
laid  down  the  arbitrary  rule  that  one 
witness  did  not  sufBce ;  and  the  canon 
law  accepted  the  principle  with  the 
more  respect  because  it  was  sanctioned 
in  Deuteronomy."  Glasson,  Histolre 
du  droit  et  des  institutions  de  la 
France,  VI,  543    (1895). 

2.  Judges'  Answers,  2  Co.  Inst.  599, 
608,  2  How.  St.  Tr.  131,  143    (1605). 

3.  "  I  must  ever  insist  upon  the 
law  of  God  given  by  the  hand  of 
Moses,  confirmed  by  Christ  and  his 
Apostles,  whereby  two  witnesses  are 
necessarily  required  to  every  word  and 
every  matter.  .  .  .  The  reason  of 
this  is  not  because  two  or  more  evil 
men  may  not  be  found  —  as  appears 
by  the  story  of  Susanna ;  but  because 
it  is  hard  for  two  or  more  so  to  agree 
upon  all  circumstances  relating  unto 
a  lye  as  not  to  thwart  one  another." 
Algernon  Sidney's  Apologia,  9  How. 
St.  Tr.  936,  927    (1683). 

4.  Num.  Ch.  35,  v.  30;  Deut.  Oh. 
17,  V.  6. 

5.  Matt.  Ch.  18,  V.  16 ;  John.  CHi.  8, 
V.  17 ;  1  Cor.  Ch.  13,  v.  1 ;  1  Tim.  Ch. 
5,  V.  19 ;  Hebr.  Ch.  10,  v.  28. 

6.  The  answer  of  the  common-law 
courts  to  the  objection  that  to  render 
a  verdict  upon  the  testimony  of  but 
one  witness  was  contrary  to  the  word 
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of  God  was  simply  to  point  out  that, 
under  that  system,  the  jury  were 
judges  of  the  fact,  as  of  their  own 
personal  knowledge.  Coke  upon  Lit- 
tleton, eb  (1629).  Fortescue  De 
Laudibus  Legum  Angliae,  c.  33 
(1460).  Verdicts,  therefore,  were  ren- 
dered, under  the  early  common  law, 
not  upon  the  evidence  of  two  wit- 
nesses, but  upon  that  of  an  indeter- 
minate number,  not  exceeding  the 
number  of  the  jury  and  the  other 
witnesses,  taken  jointly.  The  actual 
enumeration  of  the  witnesses  was  be- 
yond the  control  of  the  judge.  But 
it  might  safely  be  assumed  that  there 
had  been  sufficient  witnesses  to  sat- 
isfy the  Scriptural  demands.  Where 
the  trial  was  to  the  court  alone,  with- 
out the  intervention  of  a  jury,  the 
common  law,  like  the  civil  demanded 
at  least  two  witnesses.  Wambaugb 
V.  Schenck,  1  Penning  (N.  J.)  214 
(1807)  (dower).  When,  by  almost 
insensible  gradations,  the  position  of 
the  jury  t>ecame  that  of  triers  only, 
without  personal,  individual,  partic- 
ular knowledge,  the  advantages  of  the 
existing  system  were  too  well  estab- 
lished and  the  authority  of  the  canon 
law  too  greatly  weakened,  to  neces- 
sitate a  numerical  requirement  as  to 
witnesses; — except  in  certain  cases, 
which  like  treason  and  perjury,  pre- 
sented unusual  features. 
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which  the  rule  had  developed  was  removed  from  it,  the  existing 
form  was  still  retained ; —  by  reason  of  the  sound  sense  of  English 
judges  who  perceived  that,  however  great  might  be  the  dangers 
of  permitting  a  jury  to  act  upon  the  evidence  of  a  single  witness, 
the  evil  which  would  inevitably  flow  from  refusing  to  allow  them 
to  do  so  would  be  vastly  greater'^  and  more  far  reaching.^ 

§  991.  (Quantum  of  Proof  Required;  Number  of  Witnesses); 

Traditional  Attitude  of  the  Jury. —  The  last  lingering  refuge  of 
formalism  and  vanishing  tradition  is  the  jury.  Both  the  early 
formal  theory  of  the  function  of  an  oath  and  the  later  influence 
of  the  Koman  and  Ecclesiastical  law  have  left  recrudescent  traces 
in  the  jury's  attitude  to  the  matter  of  proof.  The  community 
has  its  distinctive  opinion  of  the  function  which  it  is  properly  to 
play  in  the  administration  of  justice.  The  influence  of  tradi- 
tional methods  wears  out  with  extreme  slowness,  especially  in 
rural  communities.  It  makes  such  mental  adjustment  with  the 
present  existing  law  as  announced  by  the  presiding  justice  as  is 
determined  by  the  personal  equation  of  jurors  and  the  new  law 
is  freqiiently,  in  a  wa}',  grafted  upon  the  old  and,  in  main,  obso- 
lete tradition.     ISTo  numerical,  or  other  physical  tests  for  truth^ 

7.  "No  doulDt  but  that,  the  greater  them.  3.  They  produce  a  mischievous 
the  number  of  witnesses  that  you  re-  eflfeot  on  tlie  tribunal,  by  their  nat- 
quire,  the  greater  the  security  against  ural  tendency  to  react  on  the  human 
perjury.  All  I  contend  for  is,  that  mind;  and  they  thus  create  a  system 
that  security  (be  it  greater  or  less)  of  mechanical  decision,  dependent  on 
is  not  so  necessary  as  tliat  you  should  the  number  of  proofs,  and  regardless 
pay,  and  must  pay  by  the  license  you  of  their  weight."  Best,  Evidence, 
thereby  grant  to  commit  the  crime  in  597-GOl. 

the  presence  and  with  the  aid  of  any  §  991-1.  CliflFord  v.  Brooke,  13  Ves. 

one."    Rationale  of  Judicial  Evidence,  Jr.  131,  134  (1906).   "  It  is  impossible, 

b.  IX,  pt.  VI,  c.  I,  §  1.  from   the   nature   of   things,    for    the 

8.  "  Its  evils  are  these :  1.  It  offers  law  to  provide  rules  which  shall  de- 
a  premium  to  crime  and  dishonesty:  termine  the  quantity  or  amount  of 
by  telling  the  murderer  and  felon  evidence  necessary  to  establish  a  fact 
that  they  may  exercise  their  trade,  in  judicial  proceedings.  There  can 
and  the  knave  that  he  may  practise  be  devised  no  standard  —  no  unit  of 
hia  fraud,  with  impunity,  in  the  pres-  measurement,  wliereby  we  may  deter- 
ence  of  any  one  person;  and  the  un-  mine  just  what  measure  of  evidence 
principled  man  that  he  may  safely  shall  be  required  to  prove  a  fact  in 
violate  any  engagement,  however  issue."  Callanan  v.  Shaw,  24  Iowa 
solemn,  contracted  under 'similar  cir-  441.  444  (18&8).  So,  it  is  said  in  a 
cumstances.  3.  Artificial  rules  of  this  federal  case:  "It  is  impossible  to 
kind  hold  out  a  temptation  to  the  prescribe  any  fixed  rule  by  which 
subornation  of  perjury,  in  order  to  the  credibility  of  the  witness  is  to  be 
obtain  the  means  of  complying  with  tested   or  which   shall   bind  the   con- 
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obtains,  as  a  rule,  in  the  English  law  of  evidence.  Few  propo- 
sitions are  presented  for  judicial  determination  which  may  not 
be  satisfactorily  established  by  the  evidence  of  a  single  witness.^ 
A  mere  numerical  preponderance  in  witnesses  produced  by  one 
side  as  to  a  given  point  over  those  produced  by  the  other  side  can 
no  longer  automatically  control  the  decision  of  a  court.  A  jury 
may  reasonably  and  properly  credit  a  single  witness  against 
many.  iSTor,  on  the  contrary,  is  a  witness  who  is  uncontra- 
dicted and  not  directly  impeached,  entitled  as  of  right,  to  be 
believed.* 

Nevertheless,  there  is  a  lurking  tendency  to  deem  that  addi- 
tional witnesses  furnish  a  corroboration  reasonably  needed  to  over- 
come the  inertia  of  the  tribunal  in  important  matters  especially 
those  of  a  criminal  nature.*  There  seems  to  be  a  feeling  in  the 
community  —  which  occasionally  manifests  itself  in  the  jury  box 
—  that,  by  virtue  of  some  legal  necessity,  uncontradicted  evi- 
dence, free  from  inherent  improbability,  when  given  by  even  "  a 
disinterested  witness,  who  is  in  no  way  discredited,"  must,  as 
-by  some  compulsion  be  given  probative  weight  according  to  its 


science  of  the  court  as  to  the  conclu- 
siveness of  the  evidence  in  a  given 
case."  U.  S.  i.  Lee  Huen,  118  Fea. 
442,  457    (1902). 

2.  Fengar  v.  Brown,  57  Conn.  60, 
17  Atl.  321  ( 1889 )  ;  Callanan  v. 
Shaw,  24  Iowa  441,  444  (1868); 
Gould  V.  Safford,  39  Vt.  498,  505 
(1866).  See  also,  Stephens  v.  Mc- 
Kenzie;  McKenzie,  Claimant.  29  Vict. 
L.  Rep.  652  ( 1903 ) .  "  The  evidence  of 
a  single  witness  to  a  fact,  there  being 
nothing  to  throw  discredit  thereon, 
cannot  be  disregarded."  Bourda  v. 
Jones,  110  Wis.  52,  60,  85  N.  W.  671 
(1901).  California  follows  the  same 
rule.  Lee  Sing  Far  v.  U.  S.,  35  C.  C.  A. 
327,  94  Fed.  834,  839  (1899).  "In 
many  cases,  a  single  witness,  by  the 
simplicity  and  clearness  of  his  nar- 
rative, by  the  probability  and  con- 
sistency of  the  incidents  he  relates, 
by  their  agreement  with  other  mat- 
ters of  fact  too  notorious  to  stand  in 
need  of  testimony, —  a  single  witness 
(especially  if  situation  and  character 
be  taken  into  account)  will  be  enough 
to  stamp  conviction  on  the  most  re- 


luctant mind.  In  other  instances,  a 
cloud  of  witnesses,  though  all  were 
to  the  same  fact,  will  be  found  want- 
ing in  the  balance."  Rationale  of 
Judicial  Evidence,  b.  JX,  pt.  VI,  c.  I, 
§  1. 

3.  "  It  is  not  infrequently  sup- 
posed that  a  sworn  statement  is 
necessarily  proof,  and  that,  if  uncon- 
tradicted, it  establishes  the  fact  in- 
volved. Such  is  by  no  means  the 
law.  Testimony,  regardless  of  the 
amount  of  it,  which  is  contrary  to 
all  reasonable  probabilities  or  con- 
ceded facts  —  testimony  which  no  sen- 
sible man  can  believe  —  goes  for 
nothing."  Bourda  v.  Jones,  110  Wis. 
52,   60,   83   N.   W.   671    (1901). 

4.  The  basis  of  this  feeling  on  the 
part  of  the  community  as  represented 
in  its  legislatures  and  juries  is,  in 
■part  at  least,  u  waning  echo  of  the 
ancient  formalism; — the  numbering 
of  oaths,  rather  than  the  weighing  of 
the  probative  value  of  the  testimony 
which  they  respectively  accredit  to 
the  court.  Oaths,  being  it  is  assumed 
of  equal  value,  one  offsets  the  other, 
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face  value.  This  is  but  a  recrudescence  of  the  ancient  formalism." 
Occasionally,  it  has  been  said  that  the  rule  of  law  was  to  that 
effect.^    This  is  obviously  an  error. 

§  992.  (Quantum  of  Proof  Required);  Prima  Facie  Case 

A  prima  facie  case  is  such  a  collection  of  facts  as  will  suffice,  as 
a  matter  of  logic,  to  overcome  the  inertia  of  the  court.  In  other 
words,  it  covers  a  presentation  of  evidence  such  as  will  warrant 
the  judge,  in  case  of  a  proposition  or  fact  within  his  function, 
in  announcing  as  a  matter  of  administration,  that,  until  further 
evidence  is  produced,  he  will  regard  the  fact  as  established;  or, 
in  case  of  a  proposition  within  the  decision  of  the  jury,  in  ruling 


and  action  is  properly  impossible.  In 
reality,  the  danger  of  an  intellectual 
impasse,  the  logical  inability  to  take 
effective  action,  is  entirely  imaginary. 
"  This  rule  [that  '  no  important  fact 
can  be  proved  without  at  least  the 
testimony  of  one  credible  and  unim- 
peached  -witness ']  gives  no  measure 
for  the  quantity  of  evidence,  for 
knowledge,  intelligence,  qualities  of 
memory,  and  all  other  attributes  that 
make  up  ability,  together  with  those 
moral  qualities  which  constitute  cred- 
ibility, are  most  unequally  united  in 
men,  so  that  one  possessing  all  the 
attributes  of  ability  and  credibility 
in  the  highest  degree,  and  so  known 
to  the  tribunal  before  whom  he  tes- 
tifies, would,  in  his  evidence,  out- 
weigh an  indefinite  number  of  wit- 
nesses who  possess  the  same  at- 
tributes in  the  lowest  degree."  Cal- 
lanan  v.  Shaw,  24  Iowa  441,  445 
(1868).  "The  supposed  equality  be- 
tween the  denial  of  the  accused  and 
the  testimony  of  the  witness  is  merely 
fanciful,  unless  it  can  be  assertefl 
that  there  is  an  equal  inducement  to 
make  a  false  accusation  for  the  pur- 
pose of  destroying  an  individual  with 
whom  there  is  no  previous  animosity, 
and  to  deny  the  commission  of  a 
crime  for  which  a  party  is  justly 
liable  to  undergo  punishment, —  be- 
tween (as  I  have  seen  it  observed  in 
a  publication  of  Mr.  Christian)  a  per- 
son who  by  his  falsehood  has  every- 


thing to  lose  and  nothing  to  gain,  and 
one  who  has  everything  to  gain  and 
nothing  to  lose."  Mr.  W.  D.  Evans, 
Notes  to  Pothier,  II,  231  (1806). 
"  The  anomaly  of  acting  on  the  testi- 
mony of  one  person  is  more  apparent 
than  real;  for  the  decision  does  not 
proceed  solely  on  the  story  told  by 
the  witness,  but  on  the  moral  convic- 
tion of  its  truth,  based  on  its  in- 
trinsic probability  and  his  manner  of 
giving  his  evidence.  And  there  are 
few  cases  in  which  the  decision  rests 
even  on  these  circumstances  alone; 
they  are  usually  corroborated  by  the 
presumption  arising  from  the  absence 
of  counter-proof  or  explanation,  and 
in  criminal  cases  by  the  demeanor  of 
the  accused  while  on  his  trial."  Best, 
Ev.,  §§  597-601. 

5.  Quock  Ting  v.  U.  S.,  140  U.  S. 
417,  11  Sup.  734  (1891).  See  also, 
U.  S.  V.  Lee  Huen,  118  Fed.  442,  457 
(1902).  As  said  by  Mr.  Justice 
Stephen  (History  of  the  Criminal 
Law,  I,  400)  :  "The  juries  seem  to 
have  thought  [prior  to  1700]  (as 
they  very  often  still  think)  that  a 
direct  unqualified  oath  by  an  eye  or 
ear-witness  has,  so  to  speak,  a  me- 
chanical value,  and  must  be  believed 
unless    it    is    distinctly   contradicted. 

Juries  do  attach  extraordi- 
nan,'  importance  to  the  dead  weight 
of  an  oath.'' 

6.  Southwest  Va.  M.  Co.  v.  Chase, 
95  Va.  50,  27  S.  E.  826   (1897). 


1173        Existence  of  Prima  Facie  C'ase  foe  Jury.        §  992 

that,  in  the  absence  of  further  evidence,  the  jury  would  be  war- 
ranted as  a  matter  of  reason,  i.  e.,  of  law,  in  feeling  that  their 
own  inertia  had  been  overcome  and  deciding  in  accordance  with 
the  case  submitted.*  Such  a  case  as  a  court  or  jury  might  reason- 
ably act  upon  is  a  prima  facie  case.  The  power  of  ruling  as  to 
whether  such  a  case  has,  at  any  time,  been  established  by  one  or 
other  of  the  contending  parties  has  at  all  recent  times  been  an 
unquestioned  part  of  the  administrative  power  of  the  presiding 
judge  and  been  a  powerful  agency  for  expediting  the  trial  of 
causes,  the  growth  and  perfecting  of  the  substantive  law  and  the 
promotion  of  justice.  A  ruling  that  such  a  prima  facie  case  has 
been  made  out  has  several  important  consequences.  (1)  It  shifts 
the  burden  of  evidence.  (2)  It  states,  in  many  cases,  a  rule  of 
substantive  law  as  to  what  is  reasonable  regarding  a  certain  state 
of  facts  in  connection  with  a  rule  of  substantive  law.  (3)  It 
enables  the  presiding  judge  at  the  same  time,  to  expedite  the  trial 
and  perfect  the  substantive  law.  While  the  judge  may  rule  as  to 
what  facts  constitute  a  prima  facie  case,  in  any  given  instance, 
it  is  the  province  of  the  jury  to  determine  whether  such  a  ease 
has  actually  been  established  by  the  evidence.*     This  power  on 

§  992-1.  Catlett  v.  R.  Co.,  57  Ark.  butted  or  unexplained  is  sufficient  to 
461,    468,    21     S.     W.     1062     (1893)  maintain    the   proposition    and   '  war- 
("  evidence  legally  sufficient  to  war-  rant  the  conclusion  to  support  which 
rant  a  verdict") ;  Ohio  &  M.  R.  Co.  t.  it  is  introduced.'"     Emmons  v.  West- 
Dunn,  138  Ind.  18,  27,  36  N.  E.  702,  37  field  Bank,  97  Mass.  230,  243   (1867) ; 
N.  E.  546   (1893)    (evidence  warrant-  Crane    v.    Morris,    6    Pet.    598,    611 
ing  a  finding  if  undisputed)  ;  Ketter-  (1882).     A   prima   facie   case,   when 
man  v.  R.  Co.,  48  W.  Va.  606,  37  S.  made   out,   does   not   however,    either 
E.   683    (1900)  ;    Crane  v.   Morris,   6  necessarily    or    usually,    change    the 
Pet.  598,  621   (1832).     See  also,  Car-  burden  of  proof.     It  stands  only  until 
roll  i;.  Boston  Elevated  Ry.   Co.,  200  the    contrary    is    shown.      Wilder    v. 
Mass.  527,  86  N.  E.  793  (1909).    "The  Cowles,   100  Mass.  487    (1868)  ;   Com. 
proposition    seems    to   be,    are    these  v.  Kimball,  24  Pick.  359,  365   (1837). 
facts    in    evidence,    which,    if    unan-  2.  R.  v.  O'Doherty,  6  State  Tr.  N.  S. 
Bwered,  would  justify  men  of  ordinary  831,  873   ( 1848 ) .     "  There  is  a  mani- 
reason  and  fairness  in  affirming  the  fest  distinction  between  the  burden  of 
question,  which  the  plaintiiT  is  bound  proof    and    the    burden    of    evidence, 
to    maintain  ? "      Bridges    f.     North  How  far  the  burden  of  evidence  may 
London  Ry.,  43  L.  J.  Q.  B.  151,  160,  bear  upon  a  party  to  the  litigation 
L.  R.  7  H.  L.  213,  30  L.  T.  844,  23  is  usually  more  for  the  jury  to  deter- 
W.  E.  62   (1874),  per  Brett,  C.  J.  mine  as  a  matter  of  fact,  than  for  the 
Other     definitions. —  "Which     ever  ruling  of  the  court   as  a  matter  of 
form    of   expression    may   be    chosen,  law."     Buswell  v.  Fuller,  89  Me.  600, 
prima  facie  evidence  in  legal  intend-  36  Atl.  1059    (1897). 
ment  means  evidence  which  if  unre- 
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the  part  of  the  jury  is  still,  however,  subject  to  the  right  upon  the 
part  of  the  judge,  to  insist  upon  the  use  of  sound  logical*  and 
legal  reasoning,  including  the  effect  of  presumptions  of  law,  and 
to  withdraw  the  case  from  the  jury  if  he  would  set  aside  their 
verdict  on  it  as  against  the  overwhelming  weight  of  the  evidence.* 

§  993.    (Quantum  of  Proof  Required;  Prima  Facie  Case); 

Inertia  of  Coiirt. —  What  facts  shall  be  deemed  to  constitute  a 
prima  facie  case  depends,  in  quality  or  nature  upon  the  sub- 
stantive law  and  as  to  the  quantity  upon  the  administrative 
function  exercised  by  a  judge  guided  by  sound  reason.  Nothing 
less  probative  than  a  prima  facie  case  overcomes  the  court's 
inertia.     This  is  a  matter  of  definition;* — a  scintilla  not  being 


3.  Benoit  v.  E.  Co.,  154  N.  Y.  223, 
48  N.  E.  524  (1897)  ;  State  l'.  Couper, 
32  Or.  212,  49  Pac.  959  (1897);  R. 
V.  Burdett,  4  B.  &  Aid.  95-183 
(1820). 

A  single  instance  of  misconduct  on 
the  part  of  an  animal  is  not  sufficient 
to  show  scienter  of  the  disposition. 
Creamer  r.  Jlcllvain,  89  JId.  343,  43 
Atl.  935  (1899)  (horse)  ;  Weigand  v. 
Refining  Co.,  189  Pa.  248^  42  Atl.  132 
(1899)  (kick  by  a  mule)  ;  Benoit  v. 
R.  Co.,  154  N.  Y.  223,  48  X.  E,  524 
(1897)    (horse  unmajiageable). 

4.  Iowa. —  Fornes  r.  Wright,  91 
Iowa  392,  59  N.  W.  51    (1894). 

Maine. —  Market  &  F.  N.  Bank  r. 
Sargent,  85  Me.  349,  351,  27  Atl.  192 
(1893). 

New  Jersey. —  Haines  v.  Trust  Co., 
56  N.  J.  L.  312,  314,  28  Atl.  796 
(1893). 

Pennsylvania. —  Holland  r.  Kindre- 
gan,  155  Pa.  St.  156,  160,  25  Atl. 
1077   (1893). 

South  Carolina. —  Evans  v.  Chajn- 
berlain,  40  S.  C.  104,  106,  18  S.  E. 
213   (1893). 

United  States. —  Elliot  v.  R.  Co., 
150  V.  S.  245,  246,  14  Sup.  85  (1893) ; 
Monroe  v.  Ins.  Co.,  3  C.  C.  A.  280,  52 
Fed.  777  (1892);  Northern  Pa.  R. 
Co.  r.  Bank,  123  U.  S.  727,  733,  8 
Sup.  266    (1887). 

England. —  Bridges  v.  R.  Co.,  L.  R. 
7  H.  L.  213   (1874).     See  also: 


Alabama. —  Howard  v.  State,  108 
Ala.  571,  18  So.  813   (1895). 

Illinois. — ^Ambler  i.  Whipple,  139 
111.  311,  322,  28  X.  E.  841    (1891). 

Kansas. —  Kansas  C.  F.  S.  &  M.  R. 
Co.  f.  Perry,  65  Kan.  792,  70  Pac 
870   (1902). 

A'eic  York. —  Fitzgerald  v.  R.  Co., 
154  X.  Y.  263,  48   X.  E.  514    (1897). 

'Sorth,  Carolina. —  State  v.  Satter- 
field,  121  N.  C.  558,  28  S.  E.  491 
(1897). 

Canada. —  Granby  v.  Menard,  31 
Can.  Sup.  14   (1900). 

Some  doubt  exists  as  to  whether 
these  tests  are  quite  the  same.  A 
judge  might  well  intervene  to  prevent 
a  mistrial  when  he  would  not  deem  it 
proper  to  cause  one.  Series  v.  Series, 
35  Or.  289,  57  Pac.  634  (1899); 
Wright  V.  Express  Co.,  80  Fed.  85 
(1897).  The  receipt  of  the  defend- 
ant's evidence  is  also  a  complicating 
circumstance.  Brooks  r.  Somerville, 
106  Mass.  271,  275  (1871)  ;  Denny  v. 
Williams,  5  Allen  (Mass.)  1,  5 
(1862). 

§  993-1.  Louisville,  etc.,  R,  Co.  v. 
Malone,  109  Ala.  509,  20  So.  33  (1895) 
("tendency"  insvifficient)  ;  Turner  v. 
Wells,  64  X.  J.  L.  269,  45  Atl.  641 
(1900)  (mere  failure  to  comply  with 
rules  of  practice  not  sufficient)  ;  Lar- 
raway  v.  Harvey,  14  Quebec  Super. 
Ct.  97  (1898)  (improbability  not 
sufficient)  ;    Taylor    v.    Barker,    5    X. 
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regarded  as  suificient.^  But  the  inertia  of  the  court  is  by  no 
means  reasonably  the  same  in  all  cases.  How  great  shall  prop- 
erly be  the  mental  stability  of  a  tribunal  in  any  particular  instance 
is  a  matter  controlled  by  a  number  of  administrative  considera- 
tions. Prominent  among  these  is  the  gravity  of  the  consequences 
to  one  or  both  of  the  parties  of  taking  action.  The  well-balanced 
mind  with  propriety  requires  a  more  conclusive  basis  to  act  in 
a  momentous  than  in  a  trivial  matter.*  JSFaturally,  in  a  serious 
criminal  case,  judicial  inertia  may  be  increased.  Among  civil 
cases  for  the  same  reason,  clear  and  convincing  proof  is  demanded 
in  matters  deemed  of  more  or  less  vital  consequence  to  the  party 
to  be  affected  by  affirmative  action  while  claims  of  less  critical 
consequence  may  be  enforced  with  greater  readiness.  The  law 
requires  the  use  of  sound  reason.*  This,  in  turn,  demands  that 
in  a  case  of  this  serious  kind,  civil  or  criminal,  the  scales  of 
justice  should  not  be,  as  it  were,  adjusted  to  a  feather  weight 
balance.  Slight  evidence  should  not  move  the  scale  at  all.  When 
once  a  balance  has  been  struck,  a  fair  preponderance  is  sufficient. 
But  until  evidence  of  a  definite  logical  cogency  is  produced,  there 
is  no  preponderance  at  all.®  It  is  this  unwillingness  of  the  judi- 
cial scales  to  respond  to  a  light  weight  in  cases  morally  or  legally 
important  which  has  been  referred  to   as  the  "  inertia  of  the 

Brunsw.    614     (1347)     (inference    of  England. —  Toomey  v.  R.   Co.,  3  C. 

liability  implied  in  paying  money  into  B.  N.  S.  146,  150    (1857);   Ryder  v. 

court,  insuflScient).  Wombwell,  L.  R.  4  Exch.  33   (1868); 

2.  Illinois. —  Offutt  v.  Expos.  Co.,  Wheelton  v.  Hardisty,  8  E.  &  B.  232, 

175    111.    473,    51    N.   E.    650    (1898)  262,  277    (1857). 

(evidence   "  tending   to    prove  "   suffi-  Canada. —  Jamea  v.  Crockett,  34  N. 

cient).  Br.  540,  548    (1808).     There  must  be 

New    York. —  Schoepflin   v.    Coffey,  more  than  a.  "  mere  surmise  or  sua- 

162  N.  Y.  12,  56  N.  E.  502  (1900).  picion."    Joake  1?.  Irvine,  91  Tex.  574, 

North  Carolina.— CogieVl  v.  R.  Co.,  44  S.  W.  1059  (1898). 

129  N.  C.  398,  40  S.  E.  202   (1901).  3.  "The  requirement  of  more  proof 

Pennsylvania. —  Philadelphia   &   R.  than  in  ordinary  cases  doea  not  con- 

R.    Co.   V.   Yeager,   73    Pa.    121,    184  stitute     an     exception     to     the     pre- 

(1873).  pond«rance  rule."    Doane  v.  Dunham, 

West   Virginia. —  Ketterman  v.    R.  64  Neb.  135,  89  N.  W.  640   (1902). 

Co.,   48   W.   Va.    606,   37   S.   E.    683  4.  §§  385  et  seq. 

(1900).  5.  In  such  an  event  it  la  the  duty 

United   States. —  CommissionerB   of  of  the  court  to  rule  that  there  is  no 

Marion  Co.  v.  Clark,   94  U.  S.   378,  aufficient  evidence  on  which  the  jury 

284  (1876)  ;  New  York  C.  &  H.  R.  R.  can   reasonably  find  tlie  existence  of 

Co.   V.   Difendaffer,    (C.   C.   A.)    135  fraud   and   withdraw   the   case   from 

Fed.  893  (1903)  ;  Ewing  v.  Goode,  78  their  further  consideration.     §  391. 
Fed.  442   (1897). 
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court."  Tliis  is  merely  a  canon  of  sound  reasoning  applied  to 
practical  administration.  Whatever  be  the  logical  or  legal  re- 
quirements as  to  the  quantity  of  evidence  demanded  in  a  given 
case  to  give  it  the  quality  of  ability  to  overcome  the  inertia  of  the 
court,  that  quality,  when  present,  makes  the  case  a  prima  facie 
one. 

§  994.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
Inertia  of  the  Court);  Not  a  ftuestion  of  Evidence. — An  entirely 
different  "  face "  or  appearance  may  be  given  to  the  probative 
quality  of  a  given  case  by  the  introduction  of  additional  evidence. 
A  ruling  as  to  the  existence  of  a  prima  facie  case  is  therefore 
merely  provisional  and  temporary  and  made  as  an  administrative 
matter  regarding  evidence  as  it  stood  at  the  time  the  ruling  was 
given.  Until  the  end  of  the  case  such  a  ruling  affects  merely  the 
position  of  the  burden  of  evidence  and  is  not  final  as  to  the  dis- 
charge of  the  biirden  of  proof.  These  propositions  are,  as  at  once 
appears,  elementary  and  largely  matters  of  definition.  What  it  is 
important  to  observe  is,  however,  the  corollary  which  necessarily 
follows  from  them,  viz.,  that  these  rules,  regulating  the  exist- 
ence of  a  prima  facie  case  in  any  given  controversy,  while  they 
are  rules  of  law,^  are  not  rules  in  the  law  of  evidence.  The 
logical  necessity  which  calls  for  strong  evidence  to  overcome  the 
increase  of  inertia  due  to  momentousness  of  consequences,  is 
within  the  domain  of  the  reasoning  faculty.  The  requirement  as 
to  a  definite  preponderance  of  evidence,  is  prescribed  by  the  gen- 
eral rules  of  procedure.  What  facts  will  warrant  a  court  or  jury 
in  acting  in  any  particular  case  is  a  question  in  the  substantive 
law  of  that  particular  subject.  The  same  is  true  of  the  com- 
ponent parts  of  the  prima  facie  case.  jSJ"ot  only  is  it  a  matter  of 
substantive  law  what  facts,  unless  controlled,  entitle  a  party  to 
action  in  his  favor,^  but  it  is  merely  reversing  the  statement  to 
say  —  as  may  be  done  with  equal  propriety  —  that  what  facts 
are  necessary  to  constitute  such  a  case  is  a  question  of  substantive 

§  994-1.  "  What  is  prima  facie  evi-  That  a  certain  fact  is  made  by  stat- 

dence   of   a   fact?      It   is    such  as   in  ute    prima    facie    evidence    does    not 

judgment  of  law  is  sufficient  to  estab-  change     the    burden     of     proof,     but 

lish  the  fact;  and  if  not  rebutted  re-  merely  determines  the  verdict  or  flnd- 

mains    sufficient    for    the    purpose."  ing  if  no  other  evidence  is  introduced. 

Kelly  V.  Morris,  6  Pet.   (U.  S.)    623,  Inhaibitants  of  Cohasset  v.  lloors,  204 

632,  8  L.  ed.  523  (1832),  per  Story,  J.  Mass.  173,  90  N.  E.  978   (1910). 

The  burden  of  proof  is  not  affected  2.  §  47. 
in   position  by   such   a  rule  of  law. 
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law,  but  also  that  any  law  as  to  what  shall  be  deemed  an  equiva- 
lent of  or  substitute  for  any  fact  essential  to  such  a  prima  facie 
case  is  also  a  matter  of  substantive  law. 

§  995.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
Inertia  of  the  Court) ;  Statutory  Requirements. —  The  legisla- 
ture, moreover,  may  determine  that  certain  facts  shall  be  taken 
by  the  tribunals  of  the  jurisdiction  to  be  prima  facie  evidence  of 
others.  Thus,  in  civil  cases  the  findings  of  fact  by  an  auditor, 
referee*  or  appraisers^  may  by  statute  be  accorded  a  prima  facie 
force.  The  course  is  adopted,  with  even  greater  frequency,  in 
criminal  cases,  to  determine  what  evidence  shall  be  deemed,  until 
explained  by  the  accused,  to  be  a  violation  of  the  law.  Thus  in 
offences  against  the  laws  regulating  the  sale  of  intoxicating  liquor 
proof  of  certain  acts^  is  frequently  declared  sufficient  to  sustain 
the  state's  burden  of  evidence  in  the  original  instance,  i.  e.,  to 
call  Tipon  the  defendant  to  show  a  justification  or  excuse. 

§  996.    (Quantum  of  Proof  Required;  Prima  Facie  Case); 

"  By  a  Fair  Preponderance  of  the  Evidence." —  It  is  customary  to 
lay  down  the  rule  as  to  qvuntum  of  proof  in  civil  cases  by  saying 
that  it  is  the  duty  of  the  actor,*  of  the  party  raving  the  burden  of 
proof,  to  establish  the  truth  of  his  contention  "  by  a  fair  pre- 
ponderance of  the  evidence  "  f —  the  necessary  result  being  that 
where  the  evidence  is  evenly  balanced,  the  actor  loses.^ 

§  995-1.  Blodgett  v.  Cummings,  60  v.  Cooney,  108  111.  App.  211  (1903). 
N.  H.  115  (1880).  "The  auditor's  If  the  evidence  preponderates  against 
report,  it  is  true,  is  only  prima  facie  him  in  the  slightest  degree  his  con- 
evidence,  and  does  not  change  the  bur-  tention  is  not  established.  Union 
den  of  proof,  but  the  plaintiff  may  in  Nat.  Bank  v.  Baldenwick,  45  111.  375 
the  first  instance  rest  his  case  upon  (1867).  Material  facts  in  issue  in 
it,  and,  if  it  is  attempted  to  control  a  civil  case,  in  order  to  be  found  in 
or  impeach  it  by  other  evidence  favor  of  the  party  upon  whom  the 
oflfered  by  the  defendants,  may  be  burden  of  proof  rests,  must  be  estab- 
permitted  to  put  in  evidence  in  reply,  lished  to  the  satisfaction  of  the  jury 
in  support  of  his  own  case."  Brewer  by  a  preponderance  of  the  evidence  to 
V.  Housatonic  K.  R.  Co.,  104  Mass.  a  reasonable  certainty.  "  Must  be 
593,  594   (1870).  established  by  a  preponderance  of  the 

2.  Railroad  v.  Crider,  91  Tenn.  489  evidence "  is  the  common  way  of 
(1892).  stating  the  matter,  but  that  means  to 

3.  Com.  V.  Minor,  88  Ky.  422  a  reasonable  certainty.  Sufferling  v. 
(1889)  (prescription  of  whiskey  by  a  Heyl  &  Patterson,  139  Wis.  510,  121 
physician).  N.  W.  251   (1909). 

§  996-1.   §  357  n.  3.  3.  Indianapolis     St.     Ey.     Co.     v. 

2.  Chicago    Transit    Co.    v.    Camp-      Schmidt,  (Ind.  1904)  71  N,  E.  201. 
bell,  110  111.  App.  36G   (1903);  Nash 
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It  is  important  to  observe  that  the  rule  of  procedure  stating 
that  the  actor  must  establish  his  aflirmative  case  by  a  fair  pre- 
ponderance of  the  evidence  gives  merely  half,  and  occasionally 
the  lesser  half,  of  the  burden  of  evidence  which  actually  rests  upon 
him.  It  announces  only  vs^hat  may  be  called  the  relative  aspect 
of  his  obligation; — that  is,  that  as  compared  with  the  amount 
of  evidence  offered  by  his  opponent,  what  is  produced  by  him- 
self should  exhibit  a  distinct,  unequivocal  rational  preponderance. 
The  other  element  or  aspect  of  his  duty,  often  the  more  serious, 
is  to  produce  a  weight  of  evidence  which  absolutely  and  in  itself 
complies  with  a  certain  definite  standard,  i.  e.,  presents  a  prima 
facie  case,  one  which  would  justify  a  tribunal  in  taking  affirma- 
tive action  in  accordance  with  it.* 

The  earlier  law  in  many  cases  failed  to  recognize  and  insist 
upon  this  very  important  limitation  upon  the  doctrine  of  the  right 
of  a  litigant  to  win  his  cause  regardless  of  its  substantial  merits, 
provided  only  he  could  succeed  in  causing  the  scale  of  proof  to 
preponderate  in  the  least  in  his  favor  or  could  produce  some 
evidence  in  his  own  behalf.  The  conception  that  a  scintilla,  the 
slightest  spark,  of  evidence  would  warrant  a  verdict  in  favor  of 
a  party  remains  only  in  the  great  increase  in  the  proportion  of 
the  personal  to  the  social  element  in  litigation^  which  it  has  as- 
sisted to  create. 

Such  is  not  the  present  meaning  of  the  rule.  To  discharge  the 
burden  of  proof,  by  the  creation  of  a  prima  facie  case,  it  is,  first 
of  all,  necessary  that  the  actor  establish,  either  by  proof,  or  by 
some  administrative  substitute  for  it  by  way  of  assumption,  pre- 
sumption or  the  like,  a  prima  facie  case,  i.  e.,  such  a  quantum 
of  evidence  that  the  tribunal  in  view  of  the  subject-matter  and 
other  salient  circumstances,  might  reasonably  act  in  accordance.® 
When  the  truth  of  any  material  portion  of  this  case  is  contro- 
verted by  the  other  side,  it  is  the  duty  of  the  actor  to  maintann 
it,  against  all  assaults,  "  by  a  fair  preponderance  of  the  evi- 
dence." As  a  jury  cannot  reasonably  act  in  accordance  with  the 
actor's  contention  while  the  opposite  one  of  absence  of  liability  is 
equally  probable,  it  is  part  of  the  burden  of  a  plaintiff  to  satisfy 
the  jury  that  the  theory  of  liability  on  which  he  relies  is  more 

4.  §  993.  Co.,    128    Wis.    86,    107    N.    W.    355 

5.  §  303.  (1906). 

6.  Peat  V.  Chicago,  M.  &  St.  P.  Ry. 
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probable  than  its  opposite.^  It  is,  however,  indispensable  that  the 
evidence  presented  by  him  should  be  sufScient,  if  believed,  to 
warrant  intelligent  action  by  the  jury  in  his  favor. 

§  996a.   (Quantum  of  Proof  Required;  Prima  Facie  Case); 

"Beyond  a  Reasonable  Doubt." — In  criminal  cases  it  is  custom- 
ary to  charge  that  it  is  the  duty  of  the  state  to  satisfy  the  jury 
"  beyond  a  reasonable  doubt "  ^  as  to  the  truth  of  every  material  ^ 
fact,  i.  e.,  proposition  of  fact  alleged  in  the  indictment.  In  other 
words  a  mere  preponderance  of  evidence  is  not  sufficient,  in  a 
criminal  case,  to  overcome  the  inertia  of  the  court,  in  connection 
with  proof  of  any  material  allegation  in  the  government's  case.^ 


7.  Peat  v:  Chicago,  M.  &  St.  P.  Ry. 
Co.,  128  Wis.  86,  107  N.  W.  355 
(1907). 

§  996a-l.  Delaware.—  State  v.  Em- 
ory, (Del.  0.  &  T.  1904)  58  Atl.  1036 ; 
State  V.  Brinte,  (Del.  0.  &  T.  1904) 
58  Atl.  258;  State  v.  Carr,  (Del.  Gen. 
Sess.  1904)  54  Atl.  370;  State  v. 
Harmon,  4  Pennewill  580,  60  Atl.  866 
(1902). 

Florida. —  McDonald  v.  State,  47 
So.  485   (1908). 

Indian  Territory. — •  Jamison  v.  U.  S. 
104  S.  W.  872    (1907). 

Kentucky. —  Watkins  v.  Com.,  29 
Ky.  Lavr  Rep.  1273,  97  S.  W.  740 
(1906). 

New  Jersey. — ^  State  v.  MacQueen, 
(Sup.  1903)    55  Atl.  1006   (alibi). 

Wyoming. —  State  v.  Pressler,  93 
Pae.  806    (1907). 

United  States. —  XJ.  S.  v.  Breese, 
131  Fed.  915  (1904).  The  presence 
of  some  proof,  not  sufficient  to  estab- 
lish guilt  beyond  a  reasonable  doubt, 
as  required  by  Code  Cr.  Proc,  §  389, 
is  not  sufficient  to  warrant  the  sub- 
mission of  a  criminal  case  to  the 
jury.  People  r.  Gluck,  188  N.  Y.  167, 
80  N.  E.  1022  (1907)  [judgment  re- 
versed 102  N.  Y.  Suppl.  758  (1907)]. 
Proof  beyond  a  reasonable  doubt  is 
all  to  which  the  accused  is  entitled. 
A  moral  certainty  need  not  be  re- 
quired. People  V.  Conlon,  151  Mich. 
200,  114  N.  W.  1013,  14  Detroit  Leg. 


N.  907  (1908).  It  has  been  held, 
however,  that  the  phrases  "  to  a  moral 
certainty  "  and  "  beyond  a  reasonable 
doubt "  are  synonymous.  People  r. 
Bonifacio,  190  N.  Y.  150,  82  N.  E. 
1098  (1907)  [judgment  affirmed,  104 
N.  Y.  Suppl.  181  (1907)].  Mathe- 
matical certainty  is  not  required. 
Howard  v.  State,  (Ala.  1907)  44  So. 
95. 

2.  Delaware. —  State  v.  Brown,  (0. 
&  T.)   61  Atl.  1077    (1905). 

Indiana, — -State  v.  Fisk,  170  Ind. 
166,  83  N.  E.  995    (1908). 

Nebraska. —  Lucas  v.  State,  105 
N.  W.  976   (1905). 

Pennsylvania. —  Com.  v.  Rider,  29 
Pa.  Super.  Ct.  621    (1905). 

South  Carolina. —  State  v.  Reeder, 
73  S.  C.  223,  51  S.  E.  702    (1905). 

3.  Alabama. —  Brown  v.  State,  121 
Ala.  9,  25  So.  744  (1898);  McLeroy 
V.  State,  120  Ala.  274,  25  So.  247 
(1898);  Pickens  v.  State,  115  Ala. 
42,  22  So.   551    (1896). 

California. —  People  v.  Wong  Sang 
Lung,  (App.)  84  Pac.  843  (1906); 
People  V.  Kerrick,  53  Cal.  446 
(1877). 

Delaware. —  State  v.  Dill,  9  Houst. 
495,  18  Atl.  763    (1889). 

Georgia.— Glover  v.  State,  114  Ga. 
838,  40  S.  E.  998    (1902). 

Illinois. —  Marlatt  v.  People,  104 
111.  364  (1882)  ;  Miller  v.  People,  39 
111.  457    (1866);  Reins  v.  People,  30 
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The  requirement  is  as   applicable  to  criminal  prosecutions  for 
misdemeanor  as  to  those  for  felony.*    Regarding  the  quantum  of 


111.    256    (1863);    Stanley  v.   People, 
104  111.  App.  294    (1902). 

Indiana. —  Clark  v.  State,  159  Ind. 
60,  64  N.  E.  589  (1902);  Musser  V. 
State,  157  Ind.  423,  61  N.  E.  1 
(1901);  Stewart  V.  State,  44  Ind. 
237  (1873)  ;  Hipp  v.  State,  5  Blackf. 
149,  33  Am.  Dee.  463  (1839)  ;  Hiler 
V.  State,  4  Blackf.  552   (1837). 

Imca. —  U.  S.  V.  Dexter,  (Iowa 
1907)  154  Fed.  890;  State  v.  Porter, 
64  Iowa  237,  20  N.  W.  168  (1884); 
Tweedy  v.  State,  5  Iowa  433   (1855) 

Kentucky. —  Williams  v.  Com.,  80 
Ky.  313,  4  Ky.  Law  Rep.  3  (1882)  ; 
Payne  v.  Com.,  1  Mete.  370   (1840). 

Louisiana. —  State  v.  Bazile,  50  La 
Ann.  21,  23  So.  8   (1898). 

Mississippi. —  Strother  v.  State,  74 
Miss.  447,  21  So.  147  (1896)  ;  Slm- 
bert  V.  State,  66  Miss.  446,  6  So.  238 
(1888). 

Montana. —  State  r.  Felker,  27 
Mont.  451,  71  Pac.  668  (1902)  ;  State 
V.  Schnepel,  23  Mont.  523,  59  Pac. 
927   (1899). 

Nebraska. —  Atkinson  v.  State,  58 
Neb.  356,  78  N.  W.  621  (1899)  ;  Van- 
deventer  v.  State,  38  Neb.  592,  57 
N.  W.  397  (1893)  ;  Morrison  v.  State, 
13  Neb.  527,  14  N.  W.  475   (1882). 

Nevada. —  State  v.  Mandich,  24 
Nev.  336,  54  Pac.  516    (1898). 

New  Jersey. —  Brown  v.  State,  62 
N.  J.  L.  666,  42  Atl.  811    (1898) 

New  York. —  People  v.  Slianley,  30 
Misc.  290,  62  N.  Y.  Suppl.  389,  14 
N.  Y.  Cr.  263  (1899);  Blake's  Case, 
1  City  Hall  Eec.  99   (1817). 

Ohio.—  State  v.  Gardiner,  Wright 
392   (1833). 

Oregon. —  State  r.  Ah  Lee,  7  Or. 
S37  (1879). 

Pennsylvania. — Com.  v.  Winnemore, 
1  Brewst.  356  (1867)  ;  Com.  v.  Han- 
Ion,  8  Phila.  401  (1871);  Com.  i'. 
Irving,  1  Leg.  Chron.  69   (1872). 

Teaoas. —  Munden  v.  Sliite,  37  Tex. 
353    (1896);  White  v.  State,  36  Te.x. 


347  (1896);  Conner  v.  State,  34 
Tex.  659  (1894);  Dorsey  v.  State, 
34  Tex.  651  (1894)  ;  Gazley  r.  State, 
17  Tex.  App.  267    (1884). 

Virginia. —  Goldman  r.  Com.,  100 
Va.  865,  42  S.  E.  923  (1902)  ;  Branch 
V.  Com.,  100  Va.  837,  41  S.  E.  862 
(1902). 

West  Virginia. —  State  v.  Abbott,  8 
W.  Va.  741   (1873). 

United  States. —  U.  S.  v.  Jackson, 
29  Fed.  503  (1886)  ;  U.  S.  v.  Searcey, 
26  Fed.  435  (1885)  ;  U.  S.  v.  Keller, 
19  Fed.  633  (1884)  ;  U.  S.  V.  John- 
son, 26  Fed.  Cas.  No.   15,483    (1879). 

England. —  Reg.  v.  Smith,  10  Cox 
C.  C.  82,  11  Jur.  N.  S.  695,  L.  &  C. 
607,  34  L.  J.  M.  C.  153,  12  L.  T.  Rep. 
N.  S.  608,  13  Wkly.  Rep.  816   (1864). 

4.  Alabama. —  State  v.  Murphy,  6 
Ala.  845    (1844). 

Arkansas. —  State  v.  King,  20  Ark. 
166    (1859). 

Georgia. —  Wasden  v.  State,  18  Ga. 
264   (1855). 

Indiana. — ■  Stewart  v.  State,  44  Ind. 
237   (J873). 

Kentucky. —  Sowder  i\  Com.,  8 
Bush  432    (1871). 

Massachusetts. —  Com.  v.  Certain 
Intoxicating  Liquors,  115  Mass.  142, 
105  Mass.   595    (1874). 

Nebraska. —  Vandeventer  v.  State, 
38  Neb.  592,  57  N.  W.  397   (1893). 

New  York. — •  People  v.  Davis,  1 
Wheel.  Cr.  235    (1828). 

North  Carolina. — ■  State  v.  Hicks, 
125  N.  C.  636,  34  S.  E.  247  (1899)  ; 
State  V.  Cochran,  13  N.  C.  63   (1828). 

Ohio.—  Fuller  v.  State,  12  Ohio  St. 
433  (1861).  The  doubt  need  not  be 
common  to  every  member  of  the  jury. 
State  V.  Sloan,  55  Iowa  217,  7  N.  W. 
516  (1880).  See  also  Stitz  v.  State, 
104  Ind.  359,  4  N.  E.  145  (1885).  It 
is  sufBcient  if  ore  of  the  panel  enter- 
tains a  reasonable  doubt  as  to  the 
guilt  of  the  accused.  Little  v.  Peo- 
ple, 157  111.  153,  42  N.  E.  389  (1895); 
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proof  required  in  criminal  cases,  it  may,  at  least,  be  said  that  the 
form  in  whicli  it  is  announced,  while  not  at  all  times  free  from 
difficulty  of  application  to  the  evidence  in  any  particular  case, 
seems  unambiguous.  So  far  as  the  rule  requires  anything  more 
than  what  would  be  reasonable  in  connection  with  matters  involv- 
ing life  or  protracted  restraint  of  liberty,  its  validity,  in  point  of 
principle,  may  well  be  questioned.  But  the  requirement  as  to 
quantum  of  proof  is  not  so  framed  in  criminal  cases  as  to  lead  to 
a  possible  inference  that  any  amount  of  evidence  is  sufficient, 
however  slight  in  itself,  to  warrant  affirmative  action  by  the  court, 
provided  only,  that,  in  itself  considered,  it  be  free  from  reason- 
able doubt.  The  jury  are  not  required  to  acquit  the  accused 
merely  because  one  of  the  jury  experiences  a  reasonable  doubt.' 
It  naturally  follows,  however,  that  a  probability  of  innocence  re- 
quires the  acquittal  of  the  defendant.® 

§  996b.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
"Beyond  a    Reasonable   Doubt");   Definition    of   " Reasonable 

Doubt." — As  has  just  been  said,^  a  satisfactory  definition  of  "  rea- 
sonable doubt "  seems  difficult  of  procurement  largely  for  the 
reason  that  the  phrase  itself  is  apparently  a  statement  of  ultimate 
simplicity  and  clearness  which  does  not  gain  much  light  by  fur- 
ther analysis  or  definition.  Usually  such  attempts  at  explanation 
tend  rather  to  confuse  and  bewilder  than  to  clarify.  "We  do 
not  think,"  say  the  supreme  court  of  Michigan,^  '"  that  the  phrase 
*  reasonable  doubt '  is  of  such  unknown  or  uncommon  significa- 
tion that  an  exposition  by  a  trial  judge  is  called  for.  Language 
that  is  within  the  comprehension  of  persons  of  ordinary  intelli- 
gence can  seldom  be  made  plainer  by  further  definition  or  refin- 

Rhodea    v.    State,    128    Ind.    189,    27  all  which  the  jury  may  he  ahle  to  do 

N.    E.    866,    25    Am.    St.    Rep.    429  under  such  circumstances.     See   Cas- 

(1890);   Castle  v.  State,  75  Ind.  146  tie    v.    State,    75    Ind.    146     (1881); 

(1881)  ;  State  v.  Sloan,  55  Iowa  217,  State  v.  Hamilton,   57  Iowa  596,   11 

7  N.  W.  516   (1880);   State  V.  Stew-  N.  W.   5    (1881);   State  v.  De  Witt, 

art,  52  Iowa  284,  3  N.  W.  99   (1879)  ;  34  Kan.  488,  8  Pac.  769   (1885). 

State  V.   Witt,   34  Kan.   488,   8   Pac.  5.  Teague  v.  State,  144  Ala.  43,  40 

769    (1885).     The  jury  are  not,  how-  So.  313   (1906). 

ever,  bound  to  acquit  on  account  of  a  6.  Gainey  v.  State,   (Ala.  1904)    37 

reasonable  doubt  in  the  mind  of  one  So.  355.    See  also  Browning  v.  State, 

of   the  jury.     Pickens   v.   State,   115  30  Miss.  656  (1904)  ;  Nelms  f.  State, 

Ala.  43,  23  So.  551   (1896)  ;  Boyd  v.  58  Miss.  362   (1904). 

State,  33  Fla.  316,  14  So.  836  (1894);  §  996b-l.  §  987. 

Davis  V.  State,  51  Neb.  301,  70  N.  W.  2.  People  v.    Stubenvoll,   63   Mich. 

984   (1897).     A  disagreement  may  be  329,  28  N.  W.  883  (1886). 
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ing.  All  persons  who  possess  the  qualifications  of  jurors  know 
that  a  '  doubt '  is  a  fluctuation  or  uncertainty  of  mind  arising  from 
defect  of  knowledge  or  of  evidence,  and  that  a  doubt  of  the  guilt 
of  the  accused,  honestly  entertained,  is  a  '  reasonable  doubt' " 
Conjecture,^  whim*  or  surmises  as  to  possibilities^  do  not  consti- 
tute reasonable  doubt.®     It  must,  on  the  contrary,  be  a  substan- 

lowa.—  V.  S.  V.  Dexter,  154  Fed. 
890   (1907). 

Missouri. —  State  v.  Wells,  111  Mo. 
533,  30  S.  W.  232   (1892). 

'New  Memco. —  Territory  v.  Price, 
91  Pac.  733  (1907).  All  possible 
doubt  need  not  be  excluded.  Proof 
should  be  to  a  moral  rather  than  to 
an  absolute  certainty.  Mills  v.  State, 
(Ala.  1906)  42  So.  5116.  Jones  v. 
State,  (Ala.  1904)  37  So.  390;  State 
V.  Abbott,  64  W.  Va.  411,  62  S.  E. 
693  (1908).  A  reasonable  doubt  of  a 
person's  guilt  may  exist  though  there 
may  be  no  probability  of  innocence. 
Nordan  v.  State,  (Ala  1905)  39  So. 
406.  On  the  contrary,  it  has  been 
held  that  the  probability  of  innocence 
is  the  equivalent  of  a  reasonable  doubt 
and  requires  the  acquittal  of  the  ac- 
cused. Gainey  v.  State,  (Ala.  1904) 
37  So.  355. 

6.  Delaware. —  State  v.  Stewart, 
(Gen.  Sess.  1907)  67  Atl.  786;  State 
V.  Emory,  (Del.'  0.  &  T.  1904)  58 
Atl.  1036. 

Georgia.—  Giles  v.  State,  6  Ga.  276 
(1849). 

Indiana. —  Toops  v.  State,  92  Ind. 
13  (1883)  ;  Stout  v.  State,  90  Ind.  1 
(1883)  ;  Arnold  v.  State,  23  Ind.  170 
(1864). 

Iowa. —  State  v.  Pierce,  65  Iowa  85, 
21  N.  W.  195    (1884). 

Kansas. —  State  v.  Bridges,  29  Kan. 
138  (1883)  ;  State  v.  Kearley,  26  Kan. 
77  (1881). 

Michigan. —  JIcGuire  v.  People,  44 
Mich.  286,  6  N.  W.  669,  38  Am.  Rep. 
265   (1889). 

Minnesota. —  State  v.  Dineen,  10 
Minn.  407    (1865). 

AToftJano.— State  t\  Glein,  17  Mont. 


3.  Fletcher  v.  State,  90  Ga.  468,  17 
S.  E.  100  (1893).  A  vague,  fanciful 
or  speculative  doubt  is  not  a  reason- 
able one.  State  v.  Adams,  (Del.  O. 
&  T.  1906)   65  Atl.  510. 

4.  Welsh  V.  State,  96  Ala.  93,  11 
So.  450  (1891);  State  V.  Magnell,  3 
Pennew.  (Del.)  307,  51  Atl.  606 
(1901)  ;  State  v.  Bodekee,  34  Iowa 
530  (1873);  Com.  v.  Drum,  58  Pa. 
St.  9    (1868). 

Various  forms  of  negative  caution 
tend  somewhat  to  define  more  sharply 
the  idea  conveyed  by  the  expression. 
The  jury  are  not  to  hesitate  to  act 
because  there  is  a  possibility  that  the 
accused  is  innocent.  Bain  v.  State, 
74  Ala.  38  (1883);  State  v.  David, 
131  Mo.  380,  33  S.  W.  38  (1895) 
Sympathy  for  the  accused  or  his  fam- 
ily or  the  suspicion  that  an  in^ 
genious  hypotheses  of  counsel  may  be 
true,  do  not  constitute  the  mental 
state  suggested  by  the  phrase  "  rea- 
sonable doubt."  U.  S.  v.  Newton,  53 
Fed.  275    (1892). 

5.  Alabama. —  Way  r.  State,  46  So. 
373  (1908);  Bluett  v.  State,  44  So. 
84  (1907);  Davis  v.  State,  44  So. 
561  (1907)  ;  Pitts  v.  State,  140  Ala. 
70,  37  So.  101   (1904). 

Arkansas. —  Dempsey  v.  State,  103 
S.  W.  704    (1907). 

Delaware. —  State  v.  Wolf,  (Gen 
Sess.)  66  Atl.  739  (1907);  State  v. 
Cephus,     (0.     &     T.)     67     Atl.     150 

(1906)  ;  State  r.  Briscoe,  67  Atl.  154 

(1907)  ;  State  V.  Uzzo,   (Del.  0.  &  T. 
1907)   65  Atl.  775. 

Georgia. —  U.  S.  v.  Greene,  146  Fed. 
803   (1906). 

Idaho. —  State  v.  Levy,  75  Pac.  237 
(1904). 
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tial  doubt  —  one  with  sometbing  to  rest  upon'  in  connection  with 
the  evidence  or  lack  of  it.^  It  is,  in  otber  words,  a  fair  doubt, 
one  whicb  a  reasonable  man,  who  was  desirous  of  ascertaining 
the  exact  truth  and  doing  his  full  duty  between  the  accused  and 
society,  might  reasonably  entertain.  A  firm  and  abiding  con- 
viction conscientiously  held  is  belief  beyond  a  reasonable  doubt,® 

sonable  doubt  must  be  an  honest, 
substantial  misgiving  generated  by  an 
insuificienoy  of  proof. 

Arkansas. — ■  Carpenter  v.  State,  63 
Ark.  286,  36  S.  W.  900    (1896). 

California. —  People  v.  Ross,  115 
Cal.  233,  46  Pac.   1059    (1896). 

Florida. —  Woodruff  v.  State,  31 
Fla.  320,  12  So.  653  (1893);  Lovett 
V.  State,  30  Fla.  142,  11  So.  550,  17 
L.  R.  A.  705    (1893). 

Georgia. —  Biirney  r.  State,  100  Ga. 
65,  25  S.  E.  911    (1896). 

/ZZijiois.— Little  f.  People,  157  111. 
153,  42  N.  E.  389  (1895);  Lyons  v. 
People,  137  111.  602,  27  N.  E.  677 
(1891);  Carroll  v.  People,  136  111. 
456,   27   N.   E.   18    (1891). 

Indiana. — Siberry  f.  State,  133  Ind. 
677,  33  N.  E.  681  (1892)  ;  Densmore 
!'.  State,  67  Ind.  306,  33  Am.  Rep. 
96    (1879). 

Missouri. —  State  v.  Blue,  136  Mo. 
41,  37  S.  W.  796  (1896);  State  V. 
David,  131  Mo.  380,  33  S.  W.  28 
(1895). 

Neio  York. —  People  v.  Pallister, 
138  N.  Y.  603,  33  N.  E.  741  (1893). 
United  States. —  U.  S.  v.  Newton, 
52  Fed.  275  (1892).  A  sincere  de- 
sire for  more  evidence  in  order  to  act 
is  characteristic  of  a  reasonable 
doubt.  Shepperd  v.  State,  94  Ala. 
102,  10  So.  663    (1891) 

9.  Harrison  v.  State.  144  Ala.  20, 
40  So.  568  (1906).  Definitions,  how- 
ever, are  by  no  means  exhausted. 
Reasonable  doubt  has  been  conveni- 
ently defined  as  being  "a  doubt  for 
which  a  reason  can  be  given."  Jones 
V.  State,  120  Ala.  303,  25  So.  204 
(1898)  ;  Walker  v.  State,  117  Ala.  42, 
23  So.  149  (1897);  Hodge  v.  State, 
97   Ala.   37,   12   So.   164,   38  Am.   St. 


17,  41  Pac.  998,  52  Am.  St.  Rep.  655, 
31  L.  R.  A.  294   (1895). 

Nebraska. —  Lawhead  v.  State,  46 
Neb.  607,  65  N.  W.  779   (1895). 

New  York. —  People  v.  Hughes,  137 
N.  Y.  29,  32  N.  E.  1105  (1893); 
People  V.  Wayman,  128  N.  Y.  585,  27 
N.  E.  1070    (3891). 

United  States. —  Miles  v.  U.  S.,  103 
U.  S.  304,  26  L.  ed.  481  (1880).  See 
also  Williams  v.  State,  73  Miss.  820, 
19  So.  826    (1895). 

7.  Alabama. —  Hays  V.  State,  46  So. 
471    (1908). 

Delaware. —  State  v.  Mills,  (Gen. 
Sess. )  69  Atl.  841  ( 1908 )  ;  State  V. 
Underbill,  (0.  &  T.)  69  Atl.  880 
(1908);  State  v.  Fleetwood,  (Del. 
0.  &  T.  1906)  65  Atl  772;  State  v. 
Collins,   (0.  &  T.)   62  Atl.  224   (1903). 

Georgia. —  Fletcher  v.  State,  90  Ga. 
468,  17  S.  E.  100   (1892). 

Nebraska. —  U.  S.  v.  Richards,  149 
Fed.  443    (1906). 

West  Virginia. —  State  v.  Abbott, 
64  W.  Va.  411,  62  S.  E.  693    (1908). 

8.  Delaware. — ^State  v.  Wright, 
(Gen.  Seas.)    66   Atl.   364    (1907). 

Florida. —  Wood  v.  State,  31  Fla. 
221,  12  So.  539    (1893). 

Georgia. —  Alalone  v.  State,  49  Ga. 
210   (1873). 

Idaho. —  State  v.  Kruger,  7  Ida. 
178,  61  Pac.  463    (3900). 

Indiana. —  Conrad  r.  State,  132  Ind. 
254,  31  N.   E.  805    (1892). 

Missouri. —  State  v.  Davidson,  44 
Mo.  App.  513   (1891). 

New  York. —  People  v.  Barker,  153 
N.  Y.  Ill,  47  N.  E.  31  (1897)  ;  Peo- 
ple V.  Guidici,  100  N.  Y.  503,  3  N.  E. 
493    (1885). 

Utah.— State  v.  McCune,  16  Utah 
170,   51   Pac.   818    (1898).     The   rca- 
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In  other  words,  reasonable  doubt  is  such  a  mental  hesitancy 
to  act  as  a  conscientious  and  resolute  man  might  reasonably 
entertain.^" 

§  996c.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
"  Beyond  a  Reasonable  Doubt ") ;  ftuantum  in  Civil  and  Criminal 

Cases  Contrasted. —  With  regard  to  the  quantum  of  proof  or  evi- 
dence required  for  the  establishment  of  a  prima  facie  case,  suffi- 
cient to  overcome  the  inertia  of  the  court,  it  will  be  observed  that 
in  both  civil  and  criminal  cases  alike  the  standard  for  conduct 
of  the  tribunal  set  up  is  simply  that  of  reason.  In  a  civil  case 
the  party  having  the  burden  of  proof  must,  for  affirmative  action 
by  the  tribunal,  produce  what  constitutes  relatively  to  his  oppo- 
nent, a  fair  preponderance  of  the  evidence  and  absolutely  and 
intrinsically  one  such  that  a  jury  can  rationally  act  in  accord- 
ance vnih  it.^  In  criminal  proceedings,  the  prosecution  must 
produce  a  case  clear  beyond  a  reasonable  doubt.^  But  while  the 
appeal  is  to  reason  in  both  instances,  the  standard  as  thus  stated 
represents  a  conspicuous  difference.  In  the  civil  proceeding  the 
actor  need  furnish  only  a  case  in  accordance  with  which  men  may 
reasonably  act.  In  a  criminal  one,  on  the  contrary,  such  an 
amount  of  evidence  must  be  produced  that  a  reasonable  man  must 
act  in  accordance  with  it, —  i.  e.,  that  he  can  rationally  act  in 
no  other  way. 

Eep.  145  (1893);  Colion  v.  State,  50  10.  State  v.  Stewart,  (Del.  G«n. 
Ala.  108  ( 1873 )  ;  People  v.  Guidici,  Sess.  1907 )  67  Atl.  786 ;  State  v. 
100  N.  Y.  503,  3  N.  E.  493  (1885).  Honey,  (Del.  O.  &  T.  1906)  65  Atl. 
Thus  it  has  been  said  that  a  reason-  764;  State  i-.  Samuels,  (Del.  O.  &  T. 
able  doubt  is  properly  defined,  in  1904)  67  Atl.  164;  State  v.  Powell, 
charging  the  jury  on  homicide,  as  (0.  &  T.  1904)  61  Atl.  966;  Miller 
such  a  doubt  as  a  man  of  reasonable  v.  State,  (Miss.  1904)  35  So.  690. 
intelligence  can  give  some  good  rea-  §  996c-l.  §  385. 
son  for  entertaining  if  he  is  called  on  2.  Reasonable  doubt,  is  not,  how- 
to  do  so.  People  i\  Lagroppo,  86  ever,  one  thing  for  jurors  and  quite  a 
N.  Y.  Suppl.  116,  90  App.  Div.  319  different  one  for  other  men.  Jurors 
(1903).  Equally  good  authority  ex-  should  doubt  in  their  judicial  capac- 
ists,  however,  for  the  statement  that  ity  what  they  would  doubt  in  their 
the  jury  need  not  be  able  to  assign  a  private  relations.  U.  S.  v.  Heath,  30 
reason  for  their  doubt.  People  v.  Ah  D.  C.  373  (1891);  Spies  r.  People, 
Sing,  51  Cal.  373  (1875)  ;  Siberry  V.  133  111.  1,  13  N.  E.  805,  17  N.  E.  898, 
State,  133  Ind.  677,  33  N.  E.  681  3  Am.  St.  Rep.  330  (1889);  State  r. 
(1893);  Densmore  v.  State,  67  Ind.  Rounds,  76  Me.  133  (1884);  Fanton 
306,  33  Am.  Rep.  96  (1879)  ;  People  v.  State,  50  Neb.  351,  69  X.  W.  593, 
V.  McCann,  16  N.  Y.  58,  69  Am.  Dec.  36  L.  R.  A.  158  (1896). 
643   (1857). 
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§  996d.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
"  Beyond    a    Reasonable    Doubt ") ;    Scope    of    Requirement. — 

It  is  obviously  unnecessary  and,  indeed,  practically  impossible, 
that  each  res  gestce  or  probative  fact  should  itself  be  established 
beyond  a  reasonable  doubt.'  It  is  sufficient  should  the  evidence 
adduced  for  affirmative  action  on  the  part  of  the  tribunal  estab- 
lish a  conviction  of  guilt  to  that  extent.  It  is  the  entire  con- 
tents of  the  scale  which  must  ponderate  to  the  designated  extent.^ 
Where,  for  example,  the  evidence  is  circumstantial,  a  requirement 
that  each  individual  proposition  or  the  existence  of  a  fact  should 
be  established  beyond  a  reasonable  doubt  would,  in  many  cases, 
secure  immunity  for  crime.*  Indeed,  it  is  just  the  fact  that  a 
number  of  intrinsically  feeble  strands  of  proof  may  be  twisted 
into  a  mighty  cable  resisting  every  reasonable  strain  which,  in 
many  cases,  makes  circumstantial  evidence  available  for  the  estab- 
lishment of  the  res  gestce  facts.*  Failure  to  prove  a  single  one 
among  such  probative  facts  beyond  a  reasonable  doubt  cannot  be 
a  satisfactory  ground  for  refusing  to  follow  an  affirmative  case 
which,  as  a  whole,  excludes  any  doubt  whatever.^     It  has,  how- 


§  996d-l.  Butt  V.  State,  (Ark. 
1906)  98  S.  W.  723;  Olson  v.  People, 
125   111.  App.   460    (1906). 

2.  Pitta  V.  State,  140  Ala.  70,  37 
So.  101  (1904);  Delalioyde  v.  Peo- 
ple, 212  111.  554,  72  N.  E.  732 
(1904);  State  v.  Skillman,  (N.  j. 
Sup.  1908)  70  Atl.  83;  Tais  v.  Ter- 
ritory,   (N.  M.   1908)    94  Pac.   947. 

3.  Great  caution  may  well  be  exer- 
cised in  certain  cases,  e.  g.,  where 
there  is  no  direct  proof  of  the  corpus 
delicti.  State  v.  Hutchings,  30  Utah 
319,    84    Pac.    893    (1906). 

4.  §  47. 

6.  Alaiama. — Murphy  v.  State,  108 
Ala.    10,   18   So.    557    (1893). 

Arkansas. —  Lackey  v.  State,  67 
Ark.   416,   55   S.  W.   213    (1899). 

Georgia. —  Houser  v.  State,  58  Ga. 
78    (1877). 

Illinois. —  Kassakowski  v.  People, 
177  111.  563,  53  N.  E.  115  (1898); 
Williams  v.  People,  166  111.  132,  46 
N.  E.  749  (1897)  ;  Keating  i;.  People, 
160  III.  480,  43  N.  E.  724  (1896); 
Bressler   v.    People,    117    111.    422,    8 
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N.  E.  62  ( 1887 )  ;  Davis  v.  People, 
114  111.  86,  29  N.  E.  192   (1885). 

Indiwna. —  Sumner  v.  State,  5 
Blackt.  579,  36  Am.  Dec.  561   (1839). 

Iowa. —  State  v.  Hayden,  45  Iowa 
11    (1876). 

Missouri. —  State  •».  Schoenwald, 
31  Mo.  147    (1860). 

Nebraska. —  Kastner  t).  State,  58 
Neb.  567,  79  N.  W.  713  (1899)  ;  Mor- 
gan  V.  State,  51  Neb.  072,  71  N.  W. 
788  (1897);  Bradshaw  v.  State,  17 
Neb.   147,  22  N.  W.   361    (1884). 

North  Carolina. —  State  v.  Shines, 
125  N.   C.  730,  34  S.  E.  552    (1899). 

Pennsylvania. —  Rudy  v.  People,  128 
Pa.    St.   500,    18   Atl.   344    (1889). 

Texas. —  Barr  v.  State,  10  Tex. 
App.  507  (1881).  The  fact  that  there 
is  uncontroverted  evidence  tending  to 
establish  a  fact  inconsistent  with  the 
guilt  of  the  accused  does  not,  of  neces- 
sity, compel  the  jury  to  acquit.  Peo- 
ple V.  Willett,  105  Mich.  110,  62  N. 
W.  1115  (1895);  State  v.  Johnson, 
37  Minn.  493,  35  N.  W.  Zld   (1887). 
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ever,  been  very  properly  held  that  all  propositions  essential  to 
or  component  ®  of  the  liability  of  the  accused  must  be  established 
beyond  a  reasonable  doubt/  In  other  words,  collateral  or  subsid- 
iary facts  or  propositions  of  fact  need  not  be  proved  to  the  same 
degree  of  mental  certainty.® 

Corrohoration  may  in  like  manner  be  proved  by  evidence  which, 
in  itself  considered,  admits  of  the  existence  of  a  reasonable  doubt. 
The  doctrine  of  reasonable  doubt  does  not  apply  to  the  different 
single  items  which  make  up  the  proof  of  guilt,  but  only  to  the  total 
effect,  in  the  aggregate,  of  all  such  items.® 

Good  Character. —  On  the  other  hand,  the  proof  of  a  good  char- 
acter may  in  itself  establish  a  reasonable  doubt,^"  but  it  is  not 


6.  §  46. 

7.  California. —  People  f.  Ah  Chung, 
64  Cal.   398    (1879). 

Delaicare. —  State  v.  Moore,  74  Atl. 
1112   (1910). 

Florida. —  Gavin  v.  State,  42  Fla. 
553^  29  So.  405    (1900). 

Nevada. —  State  r.  Maher,  25  Nev. 
465,  62  Pac.  236   (1899). 

North  Carolina. — State  v.  Messimer, 
75  N.   C.  385    (1876). 

Ohio. —  State  r.  Snell,  5  Ohio  Dec. 
670   (2  N.  P.  53)   670   (1895). 

Oklahoma. —  Hodge  v.  Territory,  12 
Okl.  108,  69  Pac.  1077  (1902);  Ma- 
haffey  v.  Territory,  11  Okl.  213,  66 
Pac.  342    (1901). 

Texas. —  Harrison  v.  State,  6  Tex. 
App.  42  (1879);  Black  v.  State,  1 
Tex.  App.  368   (1876). 

8.  Hauk  V.  State,  148  Ind.  238,  46 
N.  E.  127,  47  N.  E.  465  (1897); 
Hinshaw  v.  State,  147  Ind.  334,  47 
N.  E.  157    (1896). 

The  incorporation  of  an  injured 
owner  who  is  alleged  to  have  been  a 
corporation  may  properly  be  regarded 
as  a  collateral  matter  under  this  rule. 
Murphy  r.  State,  36  Ohio  St.  628 
(1881).  A  certificate  on  incorpora- 
tion will  not  usually  be  required  in 
such  cases.  Proof  of  the  exercise  of 
corporate  powers  will  usually  be  re- 
garded as  sufficient. 

California. —  People  v.  Barrie,  49 
Cal    3  1?    (1874);   People  V.  Hughes, 


29  Cal.  257  (1865)  ;  People  v.  Frank, 
28  Cal.   507    (1864). 

Colorado. —  Miller  t.  People,  13 
Colo.   166,  21   Pac.   1025    (1889). 

Delaware. —  State  v.  Pepe,  76  Atl. 
367    (1910). 

Florida.— Thailheim  r.  State,  38 
Fla.  169,  20  So.  938  (1896)  ;  Duncan 
V.  State,  29  Fla.  439,  10  So.  815 
(1892). 

Indiana. —  Norton  r.  State,  74  Ind. 
337  (1881);  Smith  i;.  State,  28  Ind. 
321  (1867). 

Kansas. —  State  r.  Thompson,  23 
Kan.   338,   33   Am.   Eep.    165    (1880). 

Missouri. —  State  v.  Jackson,  90 
Mo.  156,  2  S.  W.  128  (1886)  ;  State 
■V.  Phelan,  66  Mo.  App.  548  (1896). 

New  Yorl;.—  People  v.  Davis,  21 
Wend.  309  (1830);  People  r.  Caryl, 
3  Park.  Cr.  326    (1857). 

North  Carolina. —  State  r.  Turner, 
119  N.   C.  841,  25  S.  E.   810    (1896). 

Oregon. —  State  v.  Savage,  36  Or. 
191,  60  Pac.  610,  61  Pac.  1138  (1899). 

Wisconsin. —  Golonbieski  v.  State, 
101  Wis.  833,  77  N.  W.  189  (1898)  ; 
State  V.  Cole,  19  Wis.  129,  88  Am. 
Dec.    678    (1865). 

9.  Lasater  v.  State,  (Ark.  1906)  94 
S.  W.  59   (seduction). 

10.  Teague  r.  State,  144  Ala.  42,  40 
So.  312  (1906) ;  Lewis  i'.  State,  (Miss. 
1908)  47  So.  467;  Sweet  V.  State, 
(Neb.  1905)    106  N.  W.  31. 
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error  to  refuse  to  charge  in  a  case  dependent  on  circumstantial 
evidence  that  proof  of  good  character  is  in  and  of  itself  sufficient 
to  create  a  reasonable  doubt  to  which  the  defendant  is  entitled." 
Evidence  of  good  character  is  substantive  and  positive  proof  in 
the  prisoners  behalf  and  may  give  rise  to  a  reasonable  doubt, 
which  would  not  otherwise  exist,  by  making  it  improbable  that 
a  man  of  such  character  would  commit  the  offence  charged.  But 
where  the.  jury  is  satisfied  beyond  a  reasonable  doubt  under  all 
the  evidence  that  the  defendant  is  guilty,  evidence  of  previous 
good  character  is  not  to  overcome  the  conclusion  which  follows 
from  that  view  of  the  case.'^  ' 

§  996e.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
"Beyond    a    Reasonable    Doubt";    Scope   of   Requirement); 

Criminal  Capacity. —  The  capacity  of  the  accused  to  commit  the 
crime  in  question  is  so  far  a  material  part  of  the  case  of  the 
prosecution  that  it  must  be  established  beyond  a  reasonable  doubt.^ 

§  996f.  (Quantum  of  Proof  Required;  Prima  Facie  Casp; 
"Beyond    a   Reasonable    Doubt";   Scope    of    Requirement); 

Grade  of  Offence. —  Where  the  offence  charged  in  the  indictment 
may  be  established  in  one  of  several  grades,  it  is  a  necessary 
corollary  of  the  rules  relating  to  reasonable  doubt  that  should  the 
jury  entertain  such  a  doubt  as  to  the  grade  of  the  defendant's 
offence  but  experience  none  that  he  is  guilty  of  the  offence  itself, 
they  should  convict  him  of  the  less  serious  degree  of  the  crime.-' 

§  996g.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
"Beyond    a    Reasonable   Doubt";   Scope    of   Requirement); 

Identity  of  Accused. —  It  is  necessary  that  the  identity  of  the  de- 
ll.   U.   S.  1}.   Gohn,    (C.   C.   1904)  Geori^ia.— Jennings  f   State,  59  Ga. 

128  Fed.  615  [affirmed.  Browne  v.  U.  307   (1877). 

S.,    145    Fed.    1     (1905)];    U.    S     V.  Indiana.— 'Newport    v.    State,    140 

Rosenthal,     (C.    C.    1903)     126    Fed.  Ind.  299,  39  N.  E.  926    (1894). 

766 ;   U.  S.  V.  Browne,    ( C.  C.  1903 )  Kentucky. —  Payne  v.  Com.,  1  Mete. 

126  Fed.  766.  S70    (1840). 

12.  Com.   V.  Miller,   31  Pa.   Super.  Michigan. —  People    v.    Cahoon,    88 

Ct.  309    (1906).  Mich.    456,    50    N.    W.    384     (1891) 

§  996e-l.  Wilcox  v.  State,  32  Tex.  [distinguishing   People   v.    Partridge, 

Cr.  284,  22  S.  VV.   1109    (1893).     See  86  Mich.  243,  49  N.  W.  149]. 

also,    Foltz    V.    State,    33    Ind.    215  New    York. —  People    v.    Lamb,    3 

(1870);    State    v.    Congot,    121    Mo.  Abb.  Pr.   (N.  S.)   148  (1866). 

458,  26  S.  W.  5-66    (1893). 

§     99ef-l.     Delaii-are.— Sta,te        v. 

Johns,  65  Atl.  763   (1906). 
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fendant  with  the  doer  of  the  acts  charged  in  the  indictment  shoidd 
be  established  by  the  prosecution  beyond  a  reasonable  doubt.  ^ 
For,  even  where  it  is  certain  that  one  of  several  persons,  not 
specifically  connected  by  any  relation  of  agency — e.  g.,  con- 
spiracy —  must  have  committed  the  offence  charged,  yet  if  it  be 
left  uncertain  on  the  evidence  which  of  these  was  the  particular 
person  who  committed  the  act,  all  must  be  permitted  to  escape 
pimishment.^  Identification,  as  is  elsewhere  remarked,*  may  be  so 
natural  and  intuitive  an  inference  from  observed  phenomena  that 
the  statement  regarding  it  may  reasonably  be  said  to  be  one  of 
fact.*  The  element  of  inference  is,  however,  present  in  all  cases  to 
a  greater  or  less  extent.  Still,  a  witness  who  declares  his  "  belief  " 
that  accused  was  the  person  whom  he  saw  commit  the  crime  in 
question  may  well  be  regarded  as  furnishing  evidence  which 
would  justify  the  jury  in  acting  upon  it." 

§  996h.  (Quantum  of  Proof  Required;  Prima  Facie  Case; 
"  Beyond  a  Reasonable  Doubt;  "  Scope  of  Requirement) ;  Psy- 
chological Constituents —  Where  a  mental  state  is  a  necessary  part 
of  the  liability  of  the  accused,  the  prosecution  must  establish  its 
existence  beyond  a  reasonable  doubt.*    This  proof,  in  the  absence 

i   996g-l.   Alabama.— Williams    v.  642    (1885);  State  v.  Moore,  61  Mo. 

State,  130  Ala.  31,  30  So.  336  (1901).  276    (1875)  ;   State  v.  Kelsoe,  11  Mo. 

Massaohusctts. —  Com.   v.    Cunning-  App.  91   (1881). 

ham,  104  Mass.  545  (1870).  2.  People   v.    Woody,   45    Cal.    389 

Missouri. —  State  r.  Jones,  71  Mo.  (1872);   Campbell  v.  People,   16  111 

591    (1879).  17,  61  Am.  Dec.  49    (1854). 

New  York. —  People  v.  Smith,  7  N.  3.  §  2072. 

Y.  Suppl.  841,  7  N.  Y.  Cr.  425  (1889).  4.  State  v.  Powers,  72  Vt.  168,  47 

North  Carolina. —  State  u.  Tellfair,  Atl.  830    (1900). 

109  N.  C.  878,  13  S.  E.  726   (1891).  5.  Com.  v.  Cunningham,  104  Mass. 

Tennessee.— Bill       v.       State,       5  545   (1870)  ;  State  r.  Franke,  159  Mo, 

Humphr.   155    (1844)..  535,  60  S.  W.  1053   (1900) . 

Texas.— Garcia   r.    State,   23    Tex.  Where  accused  is  indicted  under  an 

App.  712,  5  S.  W.  186    (1887)  ;  Grif-  ^^        -^  -^  ^^^^^^^^  ^^ 

flth  ..  State,  9  Tex.  App.  372  ( 1880) .  ^.^^  ^„„^^  .^  ^.^,^^  ^^^^_     ^^  .^  ^^^ 


Mere   similarity   of  name  has   not 
been  deemed  sufficient  as  an  identifi- 


essential  to  prove  that  he  is  known 


cation.     Gillian  v.  State,  3  Tex.  App.  f  ^''^^'     ^''^"'  '''  ^*^*^'  ^^  ^^^'   ^ 

132    (1877).     An    administrative  as-  (l878). 

sumption,     elsewhere     considered     is  §  996h-l.  Delaware.—  Sta.te  v.  Sey- 

however  to  the  effect  that  similarity  '"O"^'  Houston  Cr.   508    (1877).     See 

of  name  indicates  or  establishes  ident-  ^^ao,    State    v.    LuflF,    74    Atl.     1079 

ity    of    the    person.      §    1187;    Com.  (1910)    (intent). 

f.    Beckley,    3    Mete.     (Mass.)     330  Georgia. —  Guilford  «  State,  24  Ga. 

(1841);    State    v.    McGuire,    87    Mo  315  (1858). 
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of  an  admission,^  must  be  by  establishing  probative  facts,  includ- 
ing those  of  manifestation.^ 

§  997.    (Quantum  of  Proof  Required);  Special  Inertia  of  the 

Court;  Civil  Cases. — In  order  that  a  prima  facie  case  be  pro- 
duced, such  as  would  reasonably  overcome  the  inertia  of 
the  tribunal,  the  rules  of  procedure  require  in  civil 
causes  merely  that  a  fair  preponderance  of  the  evidence  shall 
appear  in  favor  of  the  person  having  the  burden  of  proof.  Such 
a  preponderance  alone  is  sufficient  to  justify  the  affirmative  action 
of  the  court,  and,  when  produced,  reason  is  satisfied.'  Proof  of 
the  necessary  facts  "  beyond  a  reasonable  doubt "  is  not  required 

lovM. —  State  f.  Porter,  34  Iowa 
131   (1871). 

Michigan. —  Roberts  v.  People,  19 
Mich.   401    (1870). 

Tennessee. —  Coffee  v.  State,  3  Yerg. 
283,  24  Am.  Dec.  570  (1832). 

2.  §   1233. 

3.  People  V.  Hiltel,  131  Cal.  577,  63 
Pac.  919  (1900)  ;  Roberta  v.  People, 
19  Midi.  401  (1870)  ;  State  r.  Lane, 
C4  Mo.  319  (187C)  ;  Gomez  v.  State, 
15  Tex.  App.  327   (1884). 

§  997-1.  Alabama. —  Preston  V. 
Land  Mortg.  Invest.  Agency  Co.,  119 
Ala.   290,  24   So.  707    (1898). 

Arkansas. —  Shinn  v  Tucker,  37 
Ark.  580    (1881). 

California. —  Scott  V.  Wood,  81  Cal. 
398,  22  Pac.  871   (1889). 

Delaware. —  Weisman  v.  Commercial 
F.  Ins.  Co.,  3  Peunew.  224,  50  Atl.  93 
(1901). 

District  of  Columbia. —  Benter  r. 
Patch,  7  Mackey  590  (1888)  ;  Kelley 
¥.  Diwer,   6  Mackey  440    (1888). 

Georgia. —  Anderson  v.  Savannah 
Press  Pub.  Co.,  100  Ga.  454,  28  S.  E. 
216  (1897)  ;  Davis  f.  Central  R.  Co., 
60  Ga.   329    (1878). 

Illinois. —  North  Chicago  St.  R.  Co. 
V.  Fitzgibbons,  180  111.  466,  54  N.  E. 
483    (1899). 

Indiana. —  De  Hart  v.  Johnson 
County,  143  Ind.  363,  41  N.  E.  825 
(1895);  Baltimore,  etc.,  R.  Co.  v. 
Scholes,  14  Ind.  App.  524,  43  N.  E. 
156,   56   Am.   St.  Rep.   307    (1895). 


loioa. — ■  Cottrell  r.  Piatt,  101  Iowa 
231,  70  N.  W.  177  (1897)  ;  Farmers' 
Co-operative  Soc.  v.  German  Ins.  Co., 
97  Iowa  749,   66  N.   W.   878    (1896). 

Kentucky. —  Patterson  v.  Hansel,  4 
Bush  654  (1868)  ;  Wall  V.  Hill,  1  B. 
Mon.   290,   36   Am.  Dec.   578    (1841). 

Maine. —  French  v.  Day,  89  Me.  441, 
36  Atl.  909    (1896). 

Maryland. —  Ohlendorf  v.  Kanne,  66 
Md.  495,  8  Atl.  351  (1887). 

Massachusetts. — Haskins  V.  Haskius, 
9  Gray  390    (1857). 

Michigan. —  Hoffman  v.  Loud,  111 
Mich    156,  69  N.  W.  231    (1896). 

Missouri. —  Long  v.  Martin,  153 
Mo.  668,  54  S.  W.  473    (1899). 

'Nebraska. — Kopplekom  v.  Huffman, 
12  N"eb.  95,   10  X.  W.   577    (1881). 

Ts'ew  Jersey. — Gallagher  v.  McBride, 
63  N.  J.   L.   422,  44  Atl.  203    (1899) 

A^ew  York. —  New  York,  etc..  Ferry 
Co.  V.  Moore,  102  N.  Y.  667,  6  N.  E. 
293  ( 1886 )  ;  Brockman  v.  Metropoll 
tan  St.  E.  Co.,  32  Misc.  728,  66  N.  Y. 
Suppl.   339    (1900). 

North  Carolina. — •  Hodges  v.  South 
em  R.  Co.,  122  N.  C.  992,  29  S.  E, 
039    (1898). 

Pennsylvania. —  Kaine  v.  Weigley, 
22  Pa.  St.   179    (1853). 

Rhode  Island. — Nelson  v.  Pierce,  18 
R.  L  539,  28  Atl.   806    (1894). 

South  Carolina. —  Fowler  v.  Harri- 
son, 64  S.  C.  311,  42  S.  E.  159  (1902). 

Tennessee. — ■  Lobenstein  v.  Hymson, 
90   Tenn.   606,   18  S.  W.  250    (1891). 
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in  civil  cases,^  even  where  such  an  action  involves  proof  of  facts 
sufl3.cient  to  constitute  a  criminal  offence.^ 


Texas. —  SouthAvestern  Tel.,  etc.,  Co. 
f.  Newman,  (Civ.  App.  1896)  34  S. 
W.  661   (1896). 

Virginia. —  Norfolk,  etc.,  R.  Co.  v. 
Poole,  100  Va.  148,  40  S.  E.  687 
(1902). 

Wisconsin. —  Evans  v.  Rugee,  57 
Wi3.  623,  16  N.  W.  49  (1883)  ;  San- 
born V.  Babcock,  33  Wis.  400   (1873). 

United  States. —  XJ.  S.  v.  Lee  Huen, 
118  Fed.  442  (1902)  ;  The  Charles 
L.  Jeffrey,  55  Fed.  685,  5  C.  C.  A. 
246  (18«3)  ;  The  St.  John,  54  Fed. 
1015,  5  C.  C.  A.  16    (1893). 

2.  Alabama. —  Howe  v.  Baber,  93 
Ala.  423,  8  So.  865   (1890). 

Arkansas. —  Yarbrough  v.  Arnold, 
20  Ark.   592    (1859), 

Georgia. —  Schnell  l".  Toomer,  66 
Ga.  168   (1876). 

Iowa. —  Long  v.  Travellers'  Ins.  Co., 
113   Iowa  259,   85  N.   W.   24    (1901). 

Maryland. —  Baltimore,  etc.,  R.  Co. 
V.  Shipley,  39  Md.  251    (1873). 

New  York. —  Huntington  v.  Attrill, 
118  N.  Y.   365,  23  N.  E.   544    (1890). 

North  Carolina. — Willis  v.  Atlantic, 
etc.,  R.  Co.,  122  N.  C.  905,  29  S.  E. 
941    (1898). 

Tennessee. —  Chapman  v.  McAdams, 
1  Lea  500  (1878). 

Texas. —  Scott  v.  Pettigrew,  72 
Tex.  331,  12  S.  W.  161   (1888). 

Wisconsin. —  Whitney  v.  Clifford,  57 
Wis.   156,   14  N.  W.  927    (1883). 

A  few  sporadic  instances  of  civil  ac- 
tions in  which  proof  "  beyond  a  rea- 
sonable doubt "  has  been  demanded, 
eo  nomine,  may  be  found.  Tarrant 
V.  Ware,  25  N.  Y.  425,  note  (1863) 
(formal  execution  of  a  will)  ;  In  re 
Moore,  17  Fed.  Cas.  No.  9,751,  1 
Hask.  134  (1868)  (defeating  bank- 
rupt's discharge  on  ground  of  per- 
jury). 

3.  Colorado. —  Smith  r.  Smith,  16 
Colo.  App.  333,  65  Pac.  401    (1901); 


Brown  V.   Tourtelotte,    34   Colo.   204, 
50  Pac.  195  (1897)    (forgery). 

Georgia. —  Seymour  v.  Bailey,  76 
6a.  338  (1886)  ( assault  and  battery ) . 
Illinois. —  Miller  v.  Balthasser,  78 
111.  302  (1875)  (rape).  See  also. 
Grimes  v.  Hilliary,  150  111.  141,  146, 
36  N.  E.  977    (1894). 

Indiana. —  McDonald  v.  McDonald, 
143  Ind.  55,  41  N.  E.  336  (1895) 
(forgery). 

Iowa. —  Coit  •».  Churchill,  61  Iowa 
296,  16  N.  W.  147  (1883)  (fraud); 
Welch  V.  Jugenheimer,  56  Iowa  11, 
8  N.  W.  673,  41  Am.  Rep.  77  (1881) 
(selling  liquor). 

Maine. — Sinclair  v.  Jackson,  47  Me. 
102,  74  Am.  Dee.  476  (1860)  (lar- 
ceny). 

Massachiisetts. — •  Roberge  v.  Burn- 
ham,  124  Mass.   277    (1878). 

Michigan. —  Baird  v.  Abbey,  73 
Mich.  347,  41  N.  W.  272  (1889); 
Elliot  V.  Van  Buren,  33  Mich.  49,  20 
Am.  Rep.  668  (1875)  (attempt  at 
rape). 

Nebraska. —  Nebraska  Nat.  Bank  v. 
Johnson,  51  Neb.  546,  71  N.  W.  294 
(1897)     (larceny). 

New  York. —  Dean  v.  Raplee,  145 
N.  Y.  319,  39  N.  E.  952  (1895) 
(rape)  ;  Davis  r.  Rome,  etc.,  R.  Co., 
56  Hun  372,  10  N.  Y.  Suppl.  334 
(1890)    (embezzlement). 

Ohio. —  Shaul    v.   Noi-man,   34   Ohio 

St.  157  (1877)    (assault  and  battery). 

Pennsylvania. —  Catasauqua       Mfg. 

Co.   V.   Hopkins,   141   Pa.   St.   30,   21 

Atl.   638    (1891)    (false  pretenses). 

Rhode  Island. —  Nelson  v.  Pierce,  18 
R.  I.  539,  28  Atl.  806  (1894)  (seduc- 
tion). 

Tennessee. — ■  McBee  r.  Bowman,  89 

Tenn.    132,    14    S.    W.    481     (1890) 

(forgery)  ;    Cox   v.    Crumley,    5    Lea 

529  (1880)    (assault  and  battery). 

Texas. —  Heiligmann    v.    Rose,    81 
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§  998.    (Quantum  of  Proof  Required;  Special  Inertia  of  the 

Cour<;  C/v/7  Cases^;  Allegations  of  Crime. —  It  is  not  material 
whether  facts  constituent  of  crime  are  part  of  the  affirmative 
case.  Only  the  civil  preponderance  is  required  in  cases  where 
divorce  is  sought  on  the  ground  of  adultery/  a  civil  action  is 
brought  for  seduction,^  or  to  obtain  contribution  to  the  support  of 
a  bastard  child.^  Even  should  illegality  be  claimed  as  ground  for 
an  injunction,*  or  other  affinnative  action,  or,  is  on  the  contrary, 
pleaded  in  defence,  as  where  truth  is  alleged  to  defamation  of 
character  in  charging  the  commission  of  a  crime,^  or  arson  by  the 
insured  is  set  up  by  the  insurer  under  a  fire  insurance  contract,* 
no  variation  from  the  ordinary  requirement  is  permitted. 

§  999.   (Quantum  of  Proof  Required;  Special  Inertia  of  the 

Court;  Civil  Cases);  Suits  for  Penalties The  law  even  follows, 

in  this  matter,  form  rather  than  substance.  It  requires  only  a  pre- 
ponderance of  the  evidence,  provided  a  prima  facie  case  has  been 
established,  where  the  consequences  of  the  court's  action  are 
criminal ;  —  provided  only  that  the  form  of  proceeding  is  civil. 
Of  this  nature  are  suits  brought  for  the  recovery  of  a  penalty,^ 

Tex.  223,  16  S.  W.  931,  26  Am.  St.  4.  State  v.   Collins,    (N.   H.   1895) 

Rep.    804,    13    L.    R.    A.    272    (1891)  44  Atl.  495    (liquor  nuisance), 

(malicious  poisoning).  Suits  for  penalties. — The  rule  is  the 

Vermont. —  Weston    v.    Gravlin,   49  same  in  civil  actions  brought  for  re- 

Vt.  507  (1877)    (malicious  mischief ).  covery    of    a    penalty.      Toleman    v. 

Wisconsin.— V.    S.    Express    Co.   v.  Portbury,  L.  E.   5  Q.  B.  288,  294,  41 

Jenkins,  73   Wis.   471,   41   N.   W.   957  L.   J.   Q.   B.    98,   L.  R.   7   Q.   B.    344, 

(1889)     (receipt  of  stolen  goods).  26  L.  T.  292,  20  W.  R.  441;  Ex.  Ch., 

United  States. — New  York  Ace.  Ins.  per   Willes,   J.    (1870). 

Co.  V.  Clayton,  59  Fed.   559,  8  C.  C.  5.  Hearne  v.  DeYoung,  119  Cal.  670, 

A.  213    (1893)    (violation  of  Sunday  52  Pac.  150   (1898)  ;  Atlanta  Journal 

law).      But    see    contra,    Schultz    v.  »;.  Mayson,  92  Ga,  640,  18  S.  E.  1010 

Pacific  Ins.   Co.,   14   Fla.   73    (1872)  (1893)  ;  Ellis  r.  Buzzell,  60  Me.  209, 

(barratry).  213    (1872);    Finley  v.   Widner,    112 

§  998-1.  Lenning   v.    Lenning,    176  Mich.   230,  70  N.   W.  433    (1897). 

111.   180,   52  N.  E.  46    (1898);   Lind-  6.  Blaokhurn   v.    Ins.    Co.,   116    N. 

ley    t.    Lindley,    68    Vt.    421,    35   Atl.  C.   821,   21   S.   E.   922    (1895);    First 

349    (1896).  National  Bank  v.  Commercial  Assur. 

2.  Nelson   l.   Pierce,   18  R.   I.   539,  Co.,  33  Or.  43,  52  Pac.  1050   (1898). 
28  Atl.  806    (1894).  See  contra,  McConnels  *v.  Ins.  Co.,  18 

3.  Bell  V.  State,  124  Ala.  94,  37  So.  111.  228    (1856). 

414  (1900);  People  r.  Christman,  66  §  999-1.  Alahama. —  White  v.  Far- 
Ill.  162  (1872)  ;  Knowles  v.  Scribner,  ris,  124  Ala.  461,  S7  So.  359  (1900) 
57    Me.    495     (1870);     Dukehart    f.  (cutting  trees). 

Coughman,  36   Neb.   412,   414,   54  N.  Illinois. —  Webster  t;.  People,  14  111. 

W.    680    (1893).  365    (1853). 
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multiplied  damages,"  or  for  a  forfeiture.  Proceedings  for  dis- 
barment,^ for  contempt  of  court,*  or  other  charges  involving  the 
existence  of  facts  tending  to  establish  the  commission  of  a  criminal 
ofEence,^  stand  in  the  same  position. 

§  1000.  (Quantum  of  Proof  Requited;  Special  Inertia  of  the 
Court;  Civil  Cases);  Documents. —  The  substantive  law  of  docu- 
ments lays  conspicuous  diiSculties  often  amounting  to  prohibitions 
in  the  way  of  establishing  alterations  in  them  by  parol  evidence 
or  allowing  evidence  of  that  class  to  fill  the  appropriate  office  of 
a  formal  instrument.  In  part,  this  proceeds  upon  the  theory  that 
by  these  provisions  effect  may  best  be  given  to  the  intention  of 
the  parties;  but  to  a  very  considerable  extent  this  effort  to  pro- 
tect individual  rights  is  reinforced  by  broad  considerations  of 
public  policy.  These  frequently  lead  to  the  enactment  of 
statutes  which,  while  they  protect  the  interests  of  the  parties  in  a 
particular  case,  are,  to  a  large  extent,  designed  to  safeguard  the 
general  interests  of  the  public,  irrespective  of  the  relation  which 
an  individual  may  sustain  to  the  document  in  question. 

§  1001.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents);  Convention  of  Parties. —  Con- 
sidering the  matter  from  the  standpoint  of  the  parties,  rather 

Mame.— Campbell  v.  Burns,  94  Me.  314  N.  Y.  56,  20  K.  E.   820    (1889). 

127,  46  Atl.  812   ( 1900 ) .  In  Illinois,  a  strong  case  is  necessary 

Massachusetts. —  Roberge    v.    Burn-  to  overcome  the  inertia  of  the  court, 

ham,   124  Mass.  277    (1878)    (sale  of  in  actions  of  this  description.     Ruth 

liquor  to  a  minor).  v.  Abingdon,  80  111.  418   (1875)  ;  To- 

Tennessee. —  Sparta    v.    Lewis,    91  ledo,  etc.,   Ry.   Co.   v.   Foster,  43   111. 

Tenn.  370,  374,  23  S.  W.  182    (1891).  480   (1867). 

Conflicting   views. —  The   courts   of  8.  Munson  v.  Atwood,  30  Conn.  102 

Vermont,  in  case  of  a  strict  penalty,  (1861)     (larceny)  ;    Burnet  v.   Ward, 

into  wliich  the  idea  of  compensation  42   Vt.   80    ( 1869 ) .     But   see  contra, 

does  not  enter,   require  proof  beyond  U.    S.   v.    Shapleigh,    54   Fed.    126,   4 

a  reasonable  doubt.    Riker  v.  Hooper,  C.  C.  A.  237  (1903). 
35  Vt.  457,  82  Am.  Rep.  646   (1862).  3.  Re  Welkome,  23  Mont.  450,  59 

A  distinction  has  been  attempted  to  Pac.    445     (1899).      But    see    contra, 

the  effect  that  an  action  civil  in  form  Re  Evans,  22  Utah  366,  62  Pac.  913 

which  is  prosecuted  by  the  public  and  (1900). 

not  by  a  private  individual  should  be  4.  Drakeford  v.  Adams,  98  Ga.  722, 

treated  as  a  criminal  case.     Glenwood  25  S.  E.  833   (1896). 
V.  Roberts,  59  Mo.  App.  167   (1894).  6.  People  v.  Briggs,   114  N.  Y.  56, 

See  also,  U.  S.  v.  Shapleigh,  54  Fed.  30    N.    E.    820    (1889),;    Deveaux    l>. 

126,   4   C.    C.   A.   237    (1903).     This  Clemens,  17  Ohio  Cir.  Ct.  33,  9  Ohio 

demarkation  has  been  expressly  repu-  Cir.  Dec.  647  (1898);  Sparta  v.  Lewis, 

diated  in  New  York.    People  w.  Briggs,  91  Tenn.  370,  23  S.  W.  188    (1891). 
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than  of  the  general  public,  it  may  be  said  that  by  placing  their 
agreements  or  other  definitive  arrangements  in  the  form  of  a  con- 
stituent document,  the  parties  are,  by  the  substantive  law, 
assumed  to  have  settled  and  determined  (a)  that  this  statement 
of  their  lagreement  or  arrangement  shall  be  the  only,  final  and 
conclusive  statement  of  it;  (b)  that  in  case  any  question  should 
arise  as  to  what  the  agreement  or  other  arrangement  means,  the 
document  shall  not  merely  be  the  only  evidence  but  shall  be  itself 
produced  for  the  purpose  of  setting  all  doubt  as  to  its  meaning 
at  rest.  Agreement  (a)  is  at  the  basis  of  the  "Parol  Evidence 
rule"^  often  treated  as  a  rule  in  the  law  of  evidence.  Agree- 
ment (b)  is  the  foundation  of  the  rule  of  substantive  or  pro- 
cedural law  that  when  the  contents  of  a  document  are  to  be 
proved,  the  writing  must,  as  between  the  parties,  be  itself  pro- 
duced, in  other  words  of  the  "  Best  Evidence  Eule,"  viewed  as  a 
definite  rule  of  procedure,^  and  distinguished  from  the  "  best 
evidence"  principle  or  canon  of  administration,  elsewhere  con- 
sidered.^ The  "  best  evidence  rule,"  like  the  "  parol  evidence 
rule,"  is  most  frequently  treated  as  part  of  the  law  of  evidence, 
though  like  the  latter  rule  it  is  more  properly  part  of  the  sub- 
stantive law  or  that  of  procedure. 

§  1002.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents) ;  Considerations  of  Public  Policy. 

— As  a  matter  of  public  policy,  it  is  recognized  that  not  only 
should  the  intention  of  the  parties  implied  and  embodied  in  the 
placing  their  agreements  or  arrangements  in  writing  be  respected 
and  carried  into  effect  but  that  the  law  should  go  a  step  further 
and  compel,  in  certain  cases,  persons  to  place  their  agreements  and 
arrangements  in  this  written  form  under  penalty  of  having  them 
fail  of  obtaining  legal  validity  if  they  do  not  do  so.  It  has  been 
clearly  perceived  by  the  legislative  branch  of  the  government 
that  in  certain  classes  of  cases,  both  on  account  of  the  ease  with 
which  parol  evidence  could  be,  consciously  or  unconsciously, 
fabricated  and  by  reason  of  the  ma^itude  of  the  prizes  secured 
by  success  in  so  doing,  a  peculiarly  strong  temptation  to  carrying 
through  fraud  by  the  aid  of  false  or  perjured  evidence  would  be 
presented.  The  substantive  law  has  therefore  provided  that  in 
case  of  wills,  or  conveyances  of  interests  in  lands,  or  agreements 

§  1001-1.     See  Best  on  Ev.  (Cham-  2.§  480. 

berlarne's  3rd  Amer.  ed.)  p.  220.  3.  §  464. 
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to  convey  such  interests,  the  dispositive  instrument  or  lagreement 
sball  be  in  writing  or  shown  by  written  evidence;  and  that  in 
connection  with  the  transfer  of  personal  property  above  a  certain 
value,  and  in  case  of  agreements  of  particular  kinds,  a  writing, 
or  evidence  deemed  equivalent,  should  be  furnished  in  order  to 
constitute  a  prima  facie  case,  i.  e.,  sufficient  to  induce  ^affirmative 
action  by  the  court.-'  In  thus  formulating  and  protecting  the  un- 
derstandings of  the  parties  regarding  documents  and  in  prescrib- 
ing the  use  of  written  evidence  in  certain  connections  the  substan- 
tive law  is  not  only  announcing  rules  but  stating  a  settled  policy. 
This  fact,  in  addition  to  the  cogent  reasons  on  which  it  is  based 
naturally  affects  the  action  of  the  court  in  analogous  cases  within 
the  spirit  of  the  rule,  if  not  covered  by  its  letter. 

§  1003.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents);  Equitable  Relief. —  The  same 

feeling  is  manifested  in  equity ; —  in  cases  where  its  courts,  as  a 
rule,  while  declining  to  vary  the  ascertained  purport  of  a  definitive 
document,  will  relieve  a  party,  in  vT'hole  or  in  part,  from  its 
effects  on  the  ground  that  assent  was  procured  to  the  instru- 
ment by  fraud,  accident  or  mistake.  Equity  jurisdiction,  more- 
over, may  afford  relief  when  a  deed  absolute  on  its  face  is  de- 
clared to  be  a  trust  or  a  mere  security  for  an  indebtedness.  But 
a  prima  facie  case  is  not  readily  established ; —  for,  in  proceeding 
against  the  apparent  grounds  of  private  convention  and  public 
policy,  the  court  miay  well  feel  that  a  certain  conservatism  of 
action  is  reasonable. 

§  1004.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents);  Relief  at  Law. —  The  sub- 
stantive common  law,  while  admitting  and  enforcing  the  rules 
forbidding  variation  by  parol  of  the  ascertained  purport  of  a 

§  1002-1.  A    misleading    form    of  73  N.  VV.  565  (1897)  ;  Parker  v.  Hull, 

statement  has  been  employed  to  rep-  71  Wis.  368,  37  N.  W.  351,  5  Am.  St. 

resent  this  inertia  of  the  court  when  Eep.   224    (1888).     A   preponderance 

it  is  said  that  a  preponderance  of  the  in   any   case   is    sufficient.      But   the 

evidence   is  not   sufficient.     Sallenger  opposite    scale    may    be    conceived    as 

V.  Perry,  130  N.  C.  134,  41  S.  E.  11  containing  a  certain  weight  in  caution 

(1902)  ;  Olinger  r.  McGuffey,  55  Ohio  against  any  action  in  such  a  matter 

St.  661,  48  N.  E.  1115  (1896)  ;  Dewey  or,  if  it  be  preferred,  that  the  scales 

V.  Spring  Valley  Land  Co.,  98  Wis.  83,  do  not  work  readily. 
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document  embodying  the  final  intention  of  the  parties,  will  hear 
evidence  as  to  whether  the  necessary  conditions  exist  for  the 
application  of  the  rule  in  a  specific  instance.  It  may  decline  to 
give  effect  to  the  instrument  so  far  as  it  has  been  modified  by  a 
subsequent  parol  agreement,  either  in  the  purpont  of  the  writing, 
or  time  at  which  it  shall  go  into  effect  and  in  many  other  ways. 
In  like  manner  a  writing  executed  with  all  the  formalities  of 
law  may  be  refused  operation  because  it  appears  that  its 
execution  has  been  procured  by  fraud,  or  undue  influence. 
Should  an  instrument  which  is  required  by  the  substantive  law 
to  be  in  writing,  be  lost  or  for  any  reason  become  unavailable, 
its  contents  may  be  proved  by  parol.  In  all  such  cases,  where 
the  definite  policy  of  the  law  for  protecting  the  integrity  of 
documents  or  compelling  their  use  is  involved,  the  inertia  of  the 
court's  mind  is  proportionately  increased.  To  the  logical  neces- 
sity for  caution  which  sound  reasoning  prescribes  in  matters  of 
importance,  is,  therefore,  added  the  hesitancy  of  a  court  in 
entering  upon  a  course  which  prevents  the  customary  operation 
of  a  legal  principle  adopted  on  grounds  of  public  policy  in  fur- 
therance of  private  agreements. 

§  1005.  (Quantum  of  Proof  Required;  Special  Inertia  of  ttie 
Court;  Civil  Cases;  Documents);  Not  a  ftuestion  of  Evidence. — 

It  is  not  surprising,  therefore,  that  the  rule  should  be  firmly 
established  tha)t  in  case  of  remedial  relief  sought  against  the 
apparent  effect  of  a  document  on  the  ground  of  fraud,  mistake, 
accident  and  so  forth,  evidence  of  especial  clearness  and  cogency 
shall  be  deemed  necessary  to  secure  relief. 

It  is  to  he  observed,  however,  that  all  this  has  no  connection  with 
the  law  of  evidence.  Evidence,  in  itself,  has  no  guide  but 
logic,  however  many  rules  procedure  or  substantive  law  may 
place  on  its  freedom  of  action.  Recognition  cannot  be  extended 
by  the  law  of  evidence  to  any  probative  force,  in  excesis  of  the 
logical  which  other  branches  of  the  law  have  attached  to  the 
inferences  to  be  draWn  from  particular  facts  or  set  of  facts. 
Nor  does  evidence  have  any  direction  or  precept  as  to  how  much 
shall  be  the  quantum  of  probative  force  necessary  to  justify  the 
court,  as  a  matter  of  reason,  in  acting  in  a  particular  way  on  a 
given  question.  Evidence  is  merely  a  mode,  means  or  method 
of  creating  mental  certitude  as  to  a  disputed  proposition  of  fact. 


§§  1006,  1007  BuEDEx  OF  Evidence  1196 

What  shall  be  the  point  upon  which  certainty  is  desired,  how  much 
certainty  the  tribunal  shall  need  in  order  to  act,  are  as  little 
part  of  the  law  of  evidence  as  would  be  a  consideration  as  to 
what  the  tribunal  sihould  do  when  it  has  become  mentally  satis- 
fied, one  way  or  the  other,  as  to  the  truth  of  a  disputed  proposi- 
tion. These  questions  belong  to  other  branches  of  the  law.  Con- 
sequently evidence  is  as  little  concerned  as  to  what  facts  must  be 
proved  to  constitute  a  prima  facie  case  as  it  is  how  strongly 
they  must  be  proved  reasonably  to  justify  the  tribunal  in  acting. 
These  are  questions  determined  by  the  substantive  law  in  its 
various  branches. 

§  1006.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents);  Impeachment. —  To  impeach 
the  purport^  or  refute  the  prima  facie  effect  of  a  formal  instru- 
ment,^  as  by   annulling  a   judgment,^   demands   clear  evidence. 

§  1007.  (Quantum  of  Proof  Required;  Special  Inertia  of  ttie 
Court;  Civil  Cases;  Documents);  Modification. —  For  like  rea- 
sons, to  modify  a  written  definitive  instrument  by  parol  proof 
of  a  collateral  agreement,^  the  existence  of  a  subsequent  parol 

§  1006-1.  Rowe    V.    Hibernia   S.   &  Mfg.  Co.  v.  Wiler,  143  U.  S.  275,  12 

L.    Soc,    134    Cal.    403,    66    Pao.    569  S.  Ct.   450,  36  L.  ed.   161    (1891). 

(1901)  (notarial  acknowledgment).  3.  Hayes  v.  Kerr,  45  N.  Y.  Suppl. 
2.  Alabama. —  Wells     v.     American  1050,   19  App.  Div.  91    (1897)     (lack 

Mortg.  Co.,  109  Ala.  430,  20  So.  136  of  jurisdiction)  ;   Chandler  r.  Hough, 

(1895)     (nondelivery    of    a    recorded  7  La.  Ann.  440    (1852)    (fraud), 

deed).  §    1007-1.    Georgia. —  Williams      !'. 

Missouri. —  Dickson  V.  St.  Paul,  etc.,  Chapman,   7   Ga.  467    (1849). 

R.  Co.,  168  Mo.  90,  98,  67  S.  W.  642  ^ew  Jersey.—  Hawralty  v.  Warren, 

(1902)  (condition  subsequent).  18  N.   J.  Eq.   124,   90  Am.  Dec.   613 
New  York. —  Souverbye  v.  Arden,  1  (1866). 

Johns.  Ch.  (N.  Y.)  240  (1814)    (non-  A'ew  I'orfc.— Moore  «J.  Brooklyn  Ad- 

delivery  of  an  executed  deed).  vertising  Co.,   69   Hun  63,  23   N.   Y. 

Pennsylvania. —  Boehm     v.     Kress,  Suppl.   381    (1893). 

179  Pa.  St.  386,  36  Atl.  226   (1897)  Pennsylvania.— In    re    Sutch,    201 

(one  signing  a  will  understood  it  to  Pa.  St.  305,  50  Atl.  943   (1902). 

be  a  different  instrument).  Rhode  Island. —  Bacon  r.  Wood,  22 

United  states.— Flagg  r.  Mann,  9  R.  I.  255.  47  Atl.  388   (1900). 

Fed.    Cas.    No.    4,847,    2    Sumn.    486  Teains.— International,  etc.,   R.   Co. 

(1837)     (notice  of  unrecorded  deed).  i\  Dawson,  62  Tex.  260   (1884). 

In    a    suit   for   infringement   of   a  United  States. — The  Cramp,  84  Fed. 

patent,  the  defense  of  lack  of  novelty  696  (1898)  ;  Rawson  v.  Lyon,  23  Fed. 

must,  it  is  said,  be  proved  beyond  a  107    (1885). 
reasonable    doubt.      Washburn,    etc., 
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arrangement,"  or  other  fact,  reasonably  demands  strong  evidence. 
For  the  same  reasons  to  control  the  effect  of  documents,  even  of 
those,  which,  like  receipts,^  are  not  definitive  in  their  nature, 
requires  cogent  and  unambiguous  proof,  frequently  referred  to  in 
language  indicating  a  necessity  for  more  than  a  bare  preponder- 
ance. 

§  1008.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents) ;  Waiver  of  Rig^hts  Under  a  Valid 

Instrument —  A  parol  waiver  of  rights  under  a  written  definitive 
instrument  stands  in  the  same  position'  and  any  disavowal  or 
renunciation  of  a  claim,  must  be  strictly  proved,"  though  a  pre- 
ponderance of  evidence  has  been  held  sufficient.* 

§  1009.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents);  Parol  Proof  of  Contents  of 
Documents;  Extension  of  Evidence — The  contents  of  an  instru- 
ment which  is  illegible,^  lost,  mutilated  ^  or  wholly  destroyed, 
may  be  established  by  satisfactory*  parol*  evidence  as  to  the  suV 


2.  McKinstry  v.  Runk,  12  N.  J.  Eq. 
60  (1858)  ;  Gibaon  v.  Vetter,  162  Pa. 
St.  26,  39  Atl.  292  (1894)  (parol 
lease  modifying  prior  written).  See 
also  Ferguson  v.  RalTerty,  128  Pa. 
St.  337,  18  Atl.  484,  6  L.  R.  A.  33 
(1889). 

3.  Alabama. —  Jenkins  v.  Mathews, 
80  Ala.  486,  2  So.  518  (1886)  (vend- 
ors lien  against  receipt  for  payment ) . 

District  of  Columbia. —  Hewett  v. 
Lewis,  4  Mackey  10    (1885). 

Illinois. —  Vigus  v.  O'Bannon,  118 
in.  334,  8  N.  E.  778   (1886). 

Nebraska. —  Rouss  r.  Goldgraber,  3 
Neb.  (Unoff.)  424,  91  N.  W.  712 
(1902). 

New  Jersey. —  Gibbons  v.  Potter,  30 
N.  J.  Eq.  204   (1878). 

Pennsylvania. —  Chapman  v.  Cam- 
den, etc.,  R.  Co.,  7  Phila.  204   (1870). 

United  States. —  Leak  v.  Isaacson, 
15  Fed.  Cas.  No.  8,160,  Abb.  Adm.  41 
(1847). 

§  1008-1.  Bergeron  v.  Pamlico  Ins., 
etc.,  Co.,  Ill  N.  C.  45,  15  S.  E.  883 
(1892) ;  Woarms  V.  Becker,  82  N,  Y. 


Suppl.  1086,  84  App.  Div.  491  (1903); 
Ashley  v.  Henahan,  56  Ohio  St.  559. 
47  N.  E.  573    (1897). 

2.  Irby  v.  McCrae,  4  Desausa.  (S. 
C.)   422   (1814). 

3.  McCord-Brady  Co.  v.  Moncyhan, 
59  Neb.  593,  81  N.  W.  608   (1900). 

§  1009-1.  Peart  v.  Taylor,  2  Bibb. 
(Ky.)  556,  559  (1812)  (letter,  muti- 
lated) ;  Lord  Trimlestown  i'.  Kem- 
mis,  9  CI.  &  F.  749,  775  (1842) 
(mutilated  deed)  ;  Rhoades  r.  Selin, 
4  Wash.   C.   C.   715,  717    (1827). 

2.  Foster  r.  Foster,  1  Add.  462, 
465    (1823)    (torn  will). 

3.  Alabama. —  Skeggs  v.  Horton,  82 
Ala.  353,  3.J4,  2  So.  110  (1886)  (need 
not  be  beyond  reasonable  doubt ) . 

Arkansas. —  Hooper  v.  Chism,  13 
Ark.  496,  501  (1853)  (reasonable 
certainty). 

California. —  Camp's  Estate,  134 
Cal.  233,  66  Pac.  227    (1901)    (will). 

Connecticut. —  Johnson's  Will,  40 
Conn.    587,    589    (1874)     (will). 

Delawwre.  —  Butler  v.  Butler,  5 
Har.  178  (1849)    (will). 
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stance^  or  tenor®  of  the  document  in  all  material  details.^     The 


/Htnots.— Anderson  v.  Irwin,  101 
111.  411,  415    (1882)    (will). 

Indiana. —  Jones  v.  Casler,  139  Ind. 
382,  384,  38  N.  E.  812  (1894)  (will); 
Wiggins  V.  HoUey,  11  Ind.  11  (1858). 

Nebraska). —  Williams  v.  Miles, 
(Neb.  1903)  94  N.  W.  705  (will; 
■'  clear  and  convincing  ") . 

New  Jersey. — Coddington  r.  Jenner. 
57  N.  J.  Eq.  528,  41  Atl.  874  (1898) 
(will;  "clear,  satisfactory  and  con- 
vincing " ) . 

Tennessee. —  JIcNeely  ■!;.  Pearson, 
(Tenn.  1896),  42  S.  W.  165  (will; 
"clear  and  convincing"). 

Vermont. —  Dudley  v.  Wardner,  41 
Vt.  59  (1868)  (will;  "full  and  satis- 
factory " )  ;  Cla viand  v.  Burton,  11 
Vt.  138  (1839)  ("clear,  satisfactory 
and  conclusive  "  required ) . 

Virginia. —  Thomas  v.  Ribble,  (Va. 
1896)  24  S.  E.  241  (will).  "When 
a  written  contract  is  to  be  proved, 
not  by  itself  but  by  parol  testimony, 
no  vague  uncertain  recollection  con- 
cerning its  stipulations  ought  to  sup- 
ply the  place  of  the  written  instru- 
ment itself.  The  substance  of  the 
agreement  ought  to  be  proven  satis- 
factorily." Tayloe  v.  Riggs,  1  Pet. 
(U.  S.  )  591,  600  (1828).  Other 
cases  substantially  accord.  Kello  i: 
Maget,  1  Dev.  &  B.  (N.  C.)  414,  424 
(1835)  (bond);  Gillmore  v.  Fitz- 
gerald, 26  Ohio  St.  171,  174  (1875) 
(deed)  ;  Burr  v.  Kase,  168  Pa.  81,  31 
Atl.    954    (1895). 

Certainty  of  knowledge  on  the 
part  of  the  witness  is  an  essential 
element  of  satisfactory  testimony. 
Graham  v.  Chrystal,  2  Abb.  App.  C. 
(N.  Y.)  263  (1865)  ("thought  he 
might  perhaps  state"  not  enough); 
U.  S.  r.  Britton,  2  Mason  (U.  S.)  464, 
468  (1822)  ("  pointedly  and  clearly  ") ; 
Riggs  r.  Tayloe,  1  Pet.  (U.  S.)  591, 
600  (1828)  ("vague,  uncertain  recol- 
lection" excluded)  ;  Harris  c.  Knight, 
L.  R.  15  P.  D.  170,  179  (1890)  (evi- 
dence removing,  "not  all  possible, 'but 
all     reasonable     doubts " )  ;     Hardy's 


Trial,  24  How.  St.  Tr.  681  (1794); 
Doe  V.  Stiles,  1  Kerr  X.  Br.  338,  346 
(1841)  ;  Doe  v.  Jack,  1  All.  N.  Br. 
476  ( 1849 )  ;  Ross  v.  Williamson,  14 
Ont.  184    (1887). 

4.  Abstracts  as  evidence. —  Registry 
copies  are,  naturally,  when  available, 
the  usual  method  of  proof  of  lost  or 
mutilated  instruments.  §§  343  et  seq. 
When  the  registry  provides  for  re- 
cording merely  an  abstract,  the  court 
is  at  liberty  to  decline  receiving  it 
if  there  is  better  available  evidence 
or  the  evidence  furnished  is  not  suf- 
ficiently clear  and  complete.  New 
Jersey  R.  &  T.  Co.  r.  Suydam,  17 
N.  J.  L.  25,  59  (1839).  The  receipt 
of  such  evidence  has,  in  several  juris- 
dictions, been  required  by  statute. 
Smith  V.  Lindsey,  89  Mo.  76,  80,  1 
S.  W.  88  (1886);  Bird  v.  Smith,  3 
McC.  (S.  C.)  300  (1825).  Even  with- 
out such  aid,  the  abstracts  have  been 
received.  Garrigues  v.  Harris,  17 
Pa.  St.  344,  352    (1851). 

5.  Alabama. —  Laster  v.  Blackwell, 
128  Ala.  143,  30  So.  663   (1901). 

California. —  Kenniff  v.  Caulfield, 
140    Cal.    34,   73   Pac.    803    (1903). 

Florida. — Edwards  v.  Rives,  35  Fla. 
89,  17  So.  416   (1895). 

loioa. —  Ross  V.  Loomis,  64  Iowa 
437,  20  N.  W.  749   (1884). 

Kentucky. —  Steele  v.  Price,  5  B. 
Mon.  58,  ,65    (1844)     (will). 

Maine. —  Camden  r.  Belgrade,  78 
Me.  204,  3  Atl.  652  (1886)  (marriage 
certificate). 

Maryland. —  Baltimore  i;.  War,  77 
Md.  593,  603,  27  Atl.  85  (1893) 
(letter). 

Massachusetts. — Clark  v.  Houghton, 
13  Gray  44  (1858);  Davis  u.  Sigour- 
ney,  8  Mete.  487   (1844)    (will). 

Michigan. —  Holmes  v.  Deppert.  122 
Mich.  275.  80  N.  W.  1094  (1899) 
("the  words  or  substance  of  the 
words  " ) . 

Minnesota. —  Wakefield  v.  Day,  41 
Minn.  344,  347,  43  N.  W.  71  (1889) 
(deed). 
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Mississippi. —  Jelks  f.  Barrett,  52 
Miss.  315,  331   (1876). 

Missouri. —  Strange  v.  Crowley,  91 
Mo.  287,  294,  2  S.  W.  421  (1886) 
(letter). 

New  York. —  Edwards  v.  Noyes,  65 
N.  Y.  125  (1875)  ;  Jackson  v.  M'Vey, 
18  Johns.  330,  333  (1820)  (witness 
forgetting  courses  may  testify  as  to 
contents  of  a  deed)  ;  Grant  v.  Grant, 
1  Sandf.  Ch.  235,  243  (1844)  ("sub- 
stantial contents  "  of  a  will ) . 

United  States. —  U.  S.  v.  Macomb, 
5  McLean  286,  298  (1851). 

Englwnd. — Sugden  v.  Lord  St.  Leon- 
ards, L.  R.  1  P.  D.  154   (1876). 

Canada. —  McLeod's  Estate,  23  N. 
S.  154,  162  (1890)  (codicil).  "The 
substance  [in  case  of  a  will]  of  the 
different  devises,  as  to  the  property 
or  interest  devised,  and  to  whom  de- 
vised "  is  sufficient.  Allison's  Dev. 
V.  Allison's  Heirs,  7  Dana  (Ky. )  90, 
95  (1838)  (will).  Of  a  will,  the 
supreme  judicial  court  of  Massachu- 
setts say;  "What  is  required  is  the 
substance  of  its  material  provisions." 
Tarbell  v.  Forbes,  177  Mass.  238,  58 
N.   E.   873    (1900). 

It  lias  been  required  that  a  press 
copy  of  a  seditious  letter  must  be 
legible  throughoxit.  R.  r.  Jackson, 
Dublin,  Ridgeway's  Rep.  63  (1795). 
The  ruling  is  probably  a  perversion  of 
principle,  common  as  a  relief  against 
the  undue  severity  of  English  crim- 
inal justice.  On  an  indictment  for 
forging  a  lost  deed  it  is  sufficient  to 
establish  its  substance  by  parol. 
State  V.  Peterson,  129  N.  C.  556,  40 
S.  E.  9   (1901). 

6.  Thompson  v.  Thompson,  9  Ind. 
323,  333  (1857);  Peart  v.  Taylor,  2 
Bibb  (Ky.)  556,  559  (1812)  (fair 
import  collected  with  certainty). 

Proof  of  mere  "  similarity  "  is  not 
sufficient.  South  Chicago  B.  Co.  v. 
Taylor,  205  111.  132,  68  N.  E.  732 
(1903).  More  is  needed  than  the 
"  sense  of  a  deed "  to  satisfy  the 
court.     Holmes  v.  Deppert,  122  Mich. 


275(1899).  A  statement  of  the  legal 
result  which  the  instrument  accom- 
plishes must  be  supplemented  by  other 
evidence.  Shifflet  V.  Morelle,  68  Tex. 
382,  387  (1887)  ("Vested  title"  in- 
sufficient) ;  Booge  v.  Parsons,  2  Vt. 
456    (1830)     ("deeded"   inadequate). 

7.  Potts  V.  Coleman,  86  Ala.  94, 
100,  5  So.  180  (1888)  ;  Sturtevant  v. 
Robinson,  18  Pick.  (Mass.)  175,  179 
(1836)  (writ)  ;  Metcalf  V.  Van  Ben- 
thuysen,  3  N.  Y.  424,  428  (1850) 
(operative  parts  of  the  instrument 
must  be  stated  in  substance ) .  "All 
that  parties,  in  such  cases,  can  be  ex- 
pected to  remember  is  that  they  made 
a  deed,  to  whom,  and  about  what 
time,  for  what  consideration,  whether 
warranty  or  quitclaim,  and  for  what 
party.  To  require  more  would,  in 
most  instances,  practically  amount  to 
an  exclusion  of  oral  evidence  in  the 
case  of  a,  lost  or  destroyed  deed." 
Perry  v.  Burton,  111  111.  138,  140 
(1884).  For  a  celebrated  discussion, 
see  Sugden  v.  St.  Leonards,  L.  E. 
1  P.  D.  154,  161,   230    (1876)     (will). 

Whether  the  affixing  of  a  seal  must 
be  affirmatively  established,  as  a  ma- 
terial feature  of  the  document  in- 
volves other  questions  of  substantive 
law  than  the  quantum,  of  proof  re- 
quired, viz.,  the  necessity  of  a  seal 
to  the  validity  of  the  instrument,  and, 
assuming  such  necessity,  how  far  its 
validity  is  affected  by  failure  to  re- 
cord the  fact  that  the  seal  had  been 
affixed. 

California. —  Smith  v.  Dall,  13  Cal. 
510    (1859). 

Illinois. —  Pease  v.  Sanderson^  188 
111.   597,   59  N.  E.  425    (1900). 

Iowa. —  Switzer  v.  Knapp,  10  Iowa 
72,  75    (1859). 

Kentucky. —  Hedden  v.  Overton,  4 
Bibb  406   (1816). 

Michigan. — Starkweather  V.  Martin, 
38  Mich.  471   (1874). 

North  Carolina. —  Strain  v.  Fitz- 
gerald, 138  N.  C.  396,  38  S.  B.  929 
(1901). 
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rule  applies  to  any  writing  shown  to  have  been  executed  *  so 
far  as  the  contents  are  relevant  to  the  issue.®  It  must,  however, 
affirmatively  appear  that  the  portions  of  the  instrument  not 
proved  to  the  tribunal  do  not  materially  affect  or  modify  the  legal 
purport  of  these  portions  of  which  satisfactory  proof  is  furnished.^" 
E"o  more  definite  rule  can  well  be  established.^*  Less  than  this 
would  fail  to  present  the  certainty  necessary  to  warrant  the  court 
in  acting.-'^  To  require  more,  would,  in  many  instances,  be  pro- 
hibitory.*^ 

§  1010.  (Quantum  of  Proof  {Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents;  Parol  Proof  of  Contents  of 

Documents) ;  Intension  of  Evidence Absolute  reproduction  of 

the  exact  language  is  not  required*  nor  would  such  precision  of 
statement  be  convincing.  That  effect  should  be  given  to  parol 
evidence  of  a  lost  instrument?  such  as  a  will,^  which  is  required 
to  be  in  writing,  the  substantive  law  requires  that  the  judge 


Tennessee. —  State  y.  Cooper,  (Tenn. 
1899)    53  S.  W.  391. 

Vgrmont. — Williams  v.  Bass,  23  Vt. 
352    (1850). 

Virginia. —  Virginia  Coal  &  I.  Co. 
r.  Keystone  C.  &  I.  Co.,  (Va.  1903) 
45  S.  E.  291. 

Wisconsin. —  Peters  v.  Reichenbacli, 
114  Wis.  209,  90  N.  \V.   184    (1902). 

8.  Neely  t:.  Carter,  96  Ga.  197,  23 
S.  E.  313  (1896);  Montefiore  i\  Monte- 
fiore,  2   Add.   Eccl.   354    (1824). 

9.  Dickey  v.  Malech;,  6  Mo.  177, 
184  (1839)  (will);  Sizer  v.  Burt,  4 
Den.  426,  429    (1847). 

10.  Butler  v.  Butler,  5  Harr.  (Del.) 
178,   179    (1849)     (will). 

H.  Roe  &  McDowell  r.  Doe  &,  Irwin, 
32  Ga.  39,  50  (1861)  ;  Bell  v.  Young, 
1    Grant    (Pa.)    175    (1854)     (note). 

12.  Perry  f.  Burton,  111  111.  138 
(1884)  ;  Poague  v.  Spriggs,  21  Gratt. 
(Va.)  220,231   (1871)    (letters). 

13.  Anderson  v.  Irwin,  101  111.  411, 
414   (1S82)    (will). 

§  1010-1.  Perry  v.  Burton,  111  111. 
138  (1884).  "  On  the  one  hand  vague 
and  uncertain  recollection  will  not  do, 
and  on  the  other  that  a  degree  of 
precision  which  the  memory  never  re- 


tains is  not  required.  The  property 
conveyed,  the  estate  created,  the  con- 
ditions annexed,  the  signing,  sealing, 
and  delivery,  are  required  to  be  proved 
with  reasonable  certainty  by  witnesses 
who  can  testify  clearly  to  its  tenor 
and  contents."  Thompson  v.  Thomp- 
son,  9   Ind.   323,   333    (1857). 

2.  Connecticut. —  In  re  Johnson,  40 
Conn.  587    (1874). 

Illinois. —  Osborne  r.  Rich,  53  III. 
App.  661    (1894). 

Massachusetts. —  Davis  r.  Sigour- 
ney.  8  Mete.    (Mass.)   -iS?   (1844). 

Xorth  Carolina. —  Lcftin  v.  Loftin, 
96  N.  C.  94,  1  S.  E.  837  (1887) 
(deed). 

Pennsylvania. —  Bolton's  Estate,  14 
Pa.  Co.   Ct.  575    (1894). 

T'irjrtnio..— Jloses  v.  Trice,  21  Gratt. 
(Va.)   556,  8  Am.  Rep.  609   (1871). 

3.  Alabama. —  Skeggs  v.  Horton,  82 
Ala.  353,  354,  2  So.  110  (18S6)  ; 
Jacques  r.  Horton,  76  Ala.  238  (1884). 

Connecticut. —  Johnson's  Will,  40 
Conn.  587,  589   (1S74). 

Delaware. —  Kearns  r.  Kearns,  4 
Harr.  83,  85   (1843). 

Georgia.—  Scott  r.  Maddox,  113  Ga. 
795.  39  S.  E.  500   (1901). 
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ah.ould  act  only  upon  precise  and  convincing  evidence*  and  the 
provisions  are  the  same  where  the  attempt  is  made  to  supply  a 
lost  record.® 

Proof  beyond  a  reasonable  doubt  is  not  required.^ 

§  1011.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents);  Reformation,  of  Instrument. — 

The  requirement  for  convincing  proof  in  cases  of  fraud  becomes 
especially  clear  v^here  the  the  logical  necessity  to  whidh  reference 
lias  above  been  m'ade/  is  reinforced  by  the  caution  imposed  by 


Illinois.— Ee  Page,  118  111.  576,  578, 
8  N.  E.  852   (1886). 

Kentucky. —  Baker  V.  Dobyns,  4 
Dana  220,  221   (1836). 

Missouri. — Dickey  v.  Malechl,  6  Mo. 
177,   184    (1839). 

New  Jersey. —  Wychoff  v.  Wyohoff, 
16  N.  J.  Eq.  401,  405    (1863). 

United  States. —  Renner  v.  Colum- 
bia Bank,  9  Wheat.  (U.  S.)  581,  597, 
6  L.  ed.  166  (1824). 

England. —  Sugden  v.  St.  Leonards, 
L.  R.  1  P.  D.  154,  221,  233,  344 
(1876). 

Canada. —  Calahan's  Will,  3  Morris 
Newf.  376   (1859). 

Greater  strictness  in  proof  is  im- 
posed in  case  of  a  will  than  in  that 
of  a  deed. 

4.  Alabama. —  Shorter  v.  Sheppard, 
33  Ala.  648  (1859). 

California. —  Kidder's  Estate,  66 
Cal.  487,  6  Pac.  326   (1885). 

Colorado. —  McDonald  v.  Thompson, 
16  Colo.  13,  26  Pac.  140   (1891). 

Illinois. —  Rankin  v.  Crow,  19  111. 
«26   (1858). 

Iowa. —  McCarn  v.  Rundall,  111 
Iowa  406,  82  N.  W.  924   (1900). 

Maine. —  Connor  v.  Pushor,  86  Me. 
300,  29  Atl.  1083   (1894). 

Maryland. —  Rhodes  v.  Vinson,  9 
Gill  169,  53  Am.  Dec.  685  (1850). 

Massachusetts. —  Davis  v.  Sigour- 
ney,  8  Mete.  487  (1844). 

Nebraska. —  Williams  v.  Miles, 
(1903)   94  N.  W.  705. 

New  Jersey. —  Wyckoflf  v.  Wyckoff, 
16  N.  J.  Eq.  401   (1863). 


New  York. —  Edwards  v.  Noyes,  65 
N.  Y.  125   (1875). 

North  Carolina. —  Deans  V.  Dortch, 
40  N.  C.  331    (1848). 

North  Dakota. —  McManus  v.  Com- 
mow,  10  N.  D.  340,  87  N.  W.  8 
(1901). 

Ohio. —  Gillmore  v.  Fitzgerald,  26 
Ohio  St.  171   (1875). 

Pennsylvania. —  Van  Horn  v.  Mun- 
nell,  145  Pa.  St.  497,  23  Atl.  985 
(1891). 

Tennessee. —  Johnson  v.  McKamey, 
(Ch.  App.  1899)    53  S.  W.  221. 

Texas. —  See  Mills  v.  Herndon,  60 
Tex.  353   (1883). 

Virginia. —  Thomas  v  Ribble,  (1896) 
24  S.  E.  341. 

5.  Alabama. —  Whitney  v.  Jasper 
Land  Co.,  119  Ala.  497,  34  So.  359 
(1898). 

Massachusetts. —  Com.  v.  Roark,  8 
Cush.  310,  313  (1851)  (judicial  rec- 
ord of  testimony). 

Missouri. —  Cunningham  v.  E.  Co., 
61  Mo.  33,  36  (1875)  (nature  and 
substance  required ) . 

New  Jersey. —  Browning  v.  Flana- 
gin,  33  N.  J.  L.  567,  571  (1849)  (ab- 
stract of  will  deemed  sufficient). 

New  York. — ^Mandeville  v.  Reynolds, 
68  N.  Y.  528,  533  (1877)  (judgment 
roll;  judgment  docket  sufficient,  form 
being  standard  by  statute  or  practice). 

6.  Skeggs  V.  Horton,  81  Ala.  353,  2 
So.  110  (1886)    (will). 
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the  positive,  i.  e.,  substantive,  law  for  the  protection  of  written 
doouments.  Caution,  for  example,  m'ay  well  be  felt  in  taking 
affirmative  action  where  it  is  proposed  to  cancel  a  deed,^  land 
grant,^  patent,*  release^  or  other  sealed  instrument.®  Similarly, 
a  strong  case  must  be  made  out  to  authorize  the  court,  in  the  exer- 
cise of  sound  reason,  to  rescind''  or  vary®  a  written  contract,  on 
account  of  alleged  fraud.  This  is  especially  true  where  the  con- 
tract has  been  executed.* 

The  reformation  of  instruments,  in  general,  vidll  only  be  ordered 
upon   strong   and    satisfactory   proof,'"   whether   the  ground   of 


2.  Parlin  v.  Small,  68  Me.  389 
( 1878 )  ;  Eaton  v.  Eaton,  37  N.  J.  L. 
108,  18  Am.  Rep.  716   (1874). 

3.  U.  S.  V.  San  Jacinto  Tin  Co.,  125 
U.  S.  273,  8  S.  Ct.  850.  31  L.  ed.  747 
(1888);  Colorado  Coal,  etc.,  Co.  v. 
U.  S.,  123  U.  S.  307,  8  S.  Ct.  131,  31 
L.  ed.  ISa    (1887). 

Proof  beyond  reasonable  doubt  has 
been  required.  U.  S.  v.  Maxwell  Land- 
Grant  Co.,  121  U.  S.  325,  7  S.  Ct. 
1015,  30  L.  ed.  949  (1887). 

4.  U.  S.  V.  American  Bell  Telephone 
Co.,  167  U.  S.  224,  17  S.  Ct.  809,  42 
L.  ed.  144  (1896)  (beyond  reasonable 
doubt). 

5.  De  Douglas  v.  Union  Traction 
Co.,  198  Pa.  St.  430,  48  Atl.  262 
(1901). 

6.  Pinner  v.  Sharp,  23  N.  J.  Eq. 
274   (1872). 

1.  Conner  v.  Groh,  90  Md.  674,  45 
Atl.  1024  (1900)  ;  Breemereh  v.  Linn, 
101  Mich.  64,  59  N.  W.  406  (1894). 

8.  Mayberry  v.  Nichol,  (Tenn.  Ch. 
App.  1896)    39  S.  W.   881. 

9.  Atlantic  Delaine  Co.  v.  James,  94 
U.  S.  207,  24  L.  ed.  112   (1876). 

10.  Alabama. —  Smith  v.  Allen,  102 
Ala.  406,  14  So.  760   (1893). 

Arkansas. —  McGuigan  v.  Gaines, 
(1903)   77  S.  W.  52. 

California. —  Cox  v.  Woods,  67  Cal. 
317,  7  Pac.  722    (1885). 

Colorado. —  Connecticut  F.  Ins.  Co. 
V.  Smith,  10  Colo.  App.  121,  51  Pac. 
170  (1897). 

Connecticut. —  Bishop  v.  Clay  P.  & 
M.  Ins.  Co.,  49  Conn.  167  (1881). 


Idaho. —  Houser  V.  Austin,  2  Ida. 
(Hash.)    188,  10  Pac.  37   (1886). 

Georgia. —  Muller  v.  Rhuman,  63 
Ga.  333  (1879).  But  see  Durham  v. 
Taylor,  29  Ga.  166    (1859). 

Illinois. —  Sutherland  v.  Sutherland, 
69  111.  481    (1873). 

Indiana. —  Webb  v.  Hammond,  31 
Ind.  App.  613,  68  N-  E.  916,  918 
(1903). 

loioa. —  Tufts  V.  Lamed,  27  Iowa 
330   (1869). 

Kentucky. —  Royal  Wheel  Co.  v. 
Miller,  50  S.  W.  62,  20  Ky.  L.  Rep. 
1831   (1899). 

Maine. —  Fessenden  v.  Ockington,  74 
Me.  123  (1882);  Cross  V.  Bean,  81 
Me.  525,  17  Atl.  710    (1889). 

Maryland. —  Keedy  i'  Nally,  63  Md. 
311   (1884). 

Massachusetts. —  German  American 
Ins.  Co.  V.  Davis,  131  Mass.  316 
( 1881 )  ;  Hudson  Iron  Co.  v.  Stock- 
bridge  Iron  Co.,  107  Mass.  290,  317 
(1871) 

Michigan. —  Case  v.  Peters,  20  Mich. 
298   (1870). 

Mississippi. —  Mosby  v.  Wall,  33 
Miss.  81,  55  Am.  Dec.  71   (1851). 

Missouri. —  Bartlett  i:  Brown,  121 
Mo.  353,  25  S.  W.  1108  (1894); 
Steinberg  r.  Phoenix  Ins.  Co.,  49  Mo. 
App.  255    (1892). 

Tfebraska. —  Topping  T.  Jeanette,  64 
Neb.  834,  90  N.  W.  911   (1902). 

New  Jersey. —  Whelon  v.  Osgoodby, 
62  N.  J.  Eq.  571,  50  Atl.  692   (1901). 

New  York. —  Mead  o.,  Westchester 
F.  Ins.  Co.,  64  N.  Y.  453   (1876). 
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the  relief  prayed  for  is  fraud  "  or  mutual  mistake. ^^    It  has  been 


North  Carolina. —  Wilson  v.  West- 
ern North  Carolina  Land  Co.,  77  N.  C. 
445,  453   (1877). 

Ofcio.— Rothschild  r.  Bell,  10  Ohio 
Dec.  (Reprint)  176,  19  Cine.  L.  Bui. 
137    (1887). 

Tennessee. —  Clack  v.  Hadley,  ( Ch. 
App.  1901)  64  S.  W.  403. 

Texas. —  Waco  Tap  R.  Co.  i;.  Shir- 
ley, 45  Tex.  355   (1876). 

Utah. —  Deseret  Nat.  Bank  v.  Din- 
woodey,  17  Utah  43,  53  Pac.  215 
(1898). 

Vvrffinia. —  Fudge  v.  Payne,  86  Va. 
303,  10  S.  E.  7   (1889). 

West  Virginia. —  Koen  v.  Kearns, 
47  W.  Va.  575,  35  S.  E.  903    (1900). 

Wisconsin. —  Meier  v.  Bell,  119  Wis. 
482,  97  N.  W.  186    (1903). 

United  States. —  U.  S.  v.  Maxwell 
Land-Grant  Co.,  121  U.  S.  325,  381,  7 
S.  Ct.  1015,  30  L.  ed.  949  (1887); 
Hearne  v.  New  England  Mut.  Mar. 
Ins.  Co.,  20  Wall.  488,  22  L.  ed.  395 
(1874).  See  also  Crilly  v.  Board  of 
Education,  54  III.  App.  371  (1894); 
Spencer  v.  Colt,  80  Pa.  St.  314 
(1879). 

11.  Alalama. —  Keith  v.  Woodruff, 
136  Ala.  443,  34  So.  911   (1902). 

Arkansas. —  Webb  v.  Kease,  66  Ark. 
155,  49  S.  W.  1081    (1899). 

California. —  Hochstein  f.  Berghau- 
ser,  123  Cal.  681,  56  Pac.  547  (1899). 

Florida. —  Neal  v.  Gregory,  19  Fla. 
356   (1882). 

Georgia. —  Greer  v.  Caldwell,  14  Ga. 
207,  53  Am.  Dee.  553   (1853). 

Illinois. —  Stanley  v.  Marshall,  206 
111.  20,  69  N.  E.  58   (1903). 

Indiana. —  Habbe  v.  Viele,  148  Ind. 
116,  45  N.  E.  783,  47  N.  E.  1 
(1897). 

Iowa. —  Sauer  v.  Nehls,  121  Iowa 
184,  96  N.  W.  759   (1903). 

Kentucky. —  Graves  v.  Mattingly,  6 
Bush  361   (1869). 

Louisiana. —  Ker  v.  Evershed,  41  La. 
Ann.  15,  6  So.  566  (1889). 

Maine. —  Linscott    v,    Linscott,    83 


Me.  384,  22  Atl.  252   (1891)  ;  Parlin 
V.  Small,  68  Me.  280    (1878). 

Maryland. —  Ellinger  v.  Growl,  17 
Md.  361    (1861). 

Masschusetts. — Richardson  v.  Adams, 
171  Mass.  447,  50  N.  E.  941  (1898). 

Michigan. —  Burns  v.  Caskey,  100 
Mich.  94,  58  N.  W.  642   (1894). 

Minnesota. —  Martini  v.  Cristensen, 
60  Minn.  491,  62  N.  W.  1127   (1895). 

Mississippi. — Crofton  v.  New  South 
Bldg.,  etc.,  Assoc,  77  Miss.  166,  26 
So.  362   (1899). 

Missouri. —  Miller  v.  St.  Louis,  etc., 
R.  Co.,  162  Mo.  424,  63  S.  W.  85 
(1901). 

Montana. —  Fitschen  v.  Thomas,  9 
Mont.  52,  22  Pac.  450  (1889). 

Nebraska. —  Nebraska  L.  &  T.  Co. 
V.  Ignowski,  54  Neb.  398,  74  N.  W. 
852   (1898). 

New  Jersey. —  Atkinson  v.  Farring- 
ton  Co.,   (Ch.  1894)    28  Atl.  315. 

New  York. —  Allison  Eros.  Co.  v. 
Allison,  144  N.  Y.  21,  38  N.  E.  956 
(1894). 

North  Carolina. —  Southern  Finish- 
ing, etc.,  Co.  V.  Ozment,  132  N.  C. 
839,  44  S.  E.  681   (1903). 

North  Dakota. —  Forester  v.  Van 
Auken,  12  N.  D.  175,  96  N.  W.  301 
(1903). 

Ohio. —  Northwestern  Ohio  Natural 
Gas  Co.  V.  Tiffin,  59  Ohio  St.  420,  54 
N.  E.  77   (1898). 

Oregon. —  Kleinsorge  v.  Rohse,  25 
Or.  51,  34  Pac.  874   (1893). 

Pennsylvania. —  Spencer  1).  Colt,  89 
Pa.  St.  314   (1879). 

Tennessee. —  Sawyers  v.  Sawyers, 
106  Tenn.  597,  61  S.  W.  1022  (1901),, 

Texas. —  Sabine  Tram  Co.  v.  Ban- 
croft, (Civ.  App.  1896)  39  S.  W.  177. 

Vermont. —  Shattuek  v.  Gay,  45  Vt. 
87   (1872). 

Virginia. —  Donaldson  v.  Levine,  93 
Va.  472,  25  S.  E.  541   (1896). 

West  Virginia. —  Harris  v.  Elliott, 
4S  W.  Va.  245,  32  S.  E.  176   (1898). 
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said  tkat   a  preponderance   of   the   evidence   is  not   sufficient^* 
though  proof  beyond  reasonable  doubt  need  not  be  furnished.^* 

§  1012.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents) ;  Reformation  of  Absolute  Deed 
into  Trust  or  Mortgage —  Equity  requires  that  evidence  beyond  all 
reasonable  controversy  be  furnished  as  a  basis  for  turning  a  deed 
absolute  on  its  face  into  a  mortgage.^  In  like  manner  a  parol 
trust  in  lands  can  only  be  declared  upon  satisfying  the  conscience 
of  the  court  by  such  evidence  as  leaves  no  legitimate  doubt  in  his 


Wisconsin. —  Kropp  f.  Kropp,  97 
Wis.  137,  72  N.  W.  381   (1897). 

United  States. —  Baltzer  v.  Raleigh, 
etc.,  R.  Co.,  115  U.  S.  634,  6  S.  Ct. 
216,    29    L.    ed.    505     (1885). 

12.  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  107  Mass.  290,  317  (1871)  ; 
Seitz  Brewing  Co.  v.  Ajies,  60  N.  J. 
Eq.  190,  46  Atl.  535  U900)  ;  South- 
ard V.  Curley,  134  N.  Y.  148,  31  N. 
E.  330    (1892). 

To  correct  a  decree  on  account  of 
mistake  the  proof  must  be  "  clear, 
convincing,  beyond  reasonable  contro- 
versy."   Seymore  v.  Alkire,  47  W.  Va. 

302,  34  S.  E.  953    (1899). 

13.  Florida. —  Jackson  v.  Ma/jbee,  21 
Ela.  632    (1885). 

Illinois. —  Warrick  v.  Smith,  36  111. 
App.  619    (1889). 

Iowa. — Bowman  v.  Besley,  122  Iowa 
42,  97  N.  W.  60    (1903). 

Massachusetts. —  Hudson  Iron  Co. 
V.  Stockbridge  Iron  Co.,  102  Mass. 
45   (1869). 

Minnesota. —  Mikiska  v.  Mikiska,  90 
Minn.  258,  95  N.  W.  910    (1903). 

New  York. —  Devereux  r.  Sun  Fire 
Office,  51  Hun  147,  4  N.  Y.  Suppl. 
655    (1889). 

North  Carolina. — Kornegay  v.  Ever- 
ett, 99  N.  C.  30,  5  S.  E.  418    (1888). 

0/ito.— Stewart  v.  Gordon,  60  Ohio 
St.  170,  53  N.  E.  797   (1899). 

Virginia.—  Fudge  v.  Payne,  86  Va. 

303,  10  S.  E.  7    (1889). 

^Vest  Virginia. —  Jarrell  v.  Jarrell, 
27   W.   Va.   743    (1886) 

14.  Miller  c.  Morris,  123  Ala.  164, 


27  So.  401  (1888)  ;  Crockett  r.  Crock- 
ett, 73  Ga.  647  (1884);  Southard  v. 
Curley,  134  N.  Y.  148,  31  N.  E.  330, 
30  Am.  St.  Rep.  642,  16  L.  R.  A.  561 
(1892)  ;  Jamaica  Sav.  Bank  v.  Tay- 
lor, 76  N.  Y.  Suppl.  790   (1902). 

§  1012-1.  Alabama. —  Bryan  v. 
Cowart,   21   Ala.   92    (1852). 

Illinois. —  Knowles  v.  Knowles,  86 
111.  1   (1877). 

Iowa. — Hyatt  v.  Cochran,  37  Iowa 
309   (1873). 

Missouri. —  Worley  v.  Dryden,  57 
Mo.  226   (1874). 

Nebraska. —  Wilde  v.  Homan,  58 
Neb.  634,  79  N.  W.  546  (1899)  ;  Stall 
V.  Jones,  47  Neb.  706,  66  N.  W.  653 
(1896). 

New  Jersey. —  Condit  v.  Tichenor, 
19  N.  J.  Eq.  43   (1868). 

New  York. —  Sidway  v.  Sidway,  4 
Silv.  Supreme  (N.  Y.)  124,  7  N.  Y. 
Suppl.  421  (1889). 

Pennsylvania. —  Lance's  Appeal,  112 
Pa.  St.  456,  4  Atl.   375    (1886). 

Tennessee. —  Scott  f.  Britton,  2 
Yerg.  215    (1828). 

^yisconsin. —  Kent  V.  Lasley,  24 
Wis.  654    (1869). 

VrUted  States. —  Andrews  v.  Hyde, 
1  Fed.  Cas.  No.  377,  3  Cliff.  516 
(1873);  Dexter  V.  Arnold,  7  Fed. 
Cas.  No.  3,859,  3  Sumn.  153  (1837). 
But  see  contra,  \^'allacp  v.  Berry,  83 
Tex.  338,  18  S.  W.  595   (1892). 

In  case  of  an  instrument  not  under 
seal  no  special  quantum  of  proof  Is 
needed.  Selijjraan  v.  Ten  Eyck.  74 
Mich.  525,  42  N.  \V.   134    (1889). 
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mind.^  Evidence  beyond  a  reasonable  doubt  will  not  be  required,* 
The  rule  is  the  same  in  relation  to  a  trust  in  personal  property* 
or  to  show  that  a  gift  of  land  was  encumbered  by  a  trust.^ 

§  1013.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents);  Specific  Performance, —  Equity 
requires  that  specific  performance  of  a  parol  contract  relating  to 
the  sale  of  lands^  which  is  within  the  statute  of  frauds,^  should 
be  decreed  only  upon  evidence  satisfactory  to  the  conscience  o£ 

Texas. —  Grace  v.  Hanks,  57  Tex. 
14  (1882). 

Virginia. —  Parker  v.  Logan,  83 
Va.  376,  4  S.  E.  613   (1886). 

West  Virginia. —  Burt  v.  Timmons, 
29  W.  Va.  441,  2  S.  E.  780,  6  Am. 
St.  Rep.  664    (1887). 

United  States. —  Smithsonian  Inst. 
V.  Meeeh,  169  U.  S.  398,  18  S.  Ct. 
396,  43  L.  ed.  793  (1898)  ;  Moore  v. 
Crawford,  130  U.  S.  123,  9  S.  Ct.  447, 
33  L.  ed.  878   (1888). 

3.  Sherrin  v.  Flinn,  155  Ind.  422, 
58  N.  E.  549  (1900)  ;  Doane  v.  Dun- 
ham, 64  Neb.  135,  89  N.  W.  640 
(1903)  (resulting  trust);  King  v. 
Gilleland,  60  Tex.  371  (1883)  ;  Mark- 
ham  V.  Carothers,  47  Tex.  21   (1877). 

4.  Allen  v.  Withrow,  110  U.  S.  119, 
3  S.  Ct.   517,  28  L.  ed.  90    (1884). 

5.  Lemon  v.  Wright,  31  Ga.  317 
(1860). 

§  1013-1.  Georgia.—  Beall  v.  Clark, 
71    Ga.    818    (1883). 

Illinois. —  Seitman  v.  Seitman,  204 
111.   504,  68  N.  E.  461    (1903). 

Missouri. —  Cherbonnier  v.  Cherbon- 
nier,  108  Mo.  253,  IS  S.  W.  1083 
(1891). 

Nebraska.— Wylie  v.  Charlton,  43 
Neb.  840,  62  N.  W.  320  (1895)  (parol 
gift). 

New  Jersey.— Moore  v.  Galupo,  65 
N.  J.  Eq.  194,  55  Atl.  628    (1903). 

Pennsylvania. —  Sage  v.  McGuire,  4 
Watts  &  S.    (Pa.)    328    (1843). 

WiscoMsiw.— Tiernan  v.  Gibney,  24 
Wis.  190  (1869). 

2.   Georjfia.— Higginbotham  v. 

Cooper,  116  Ga.  741,  43  S.  E.  1000 
(1903). 


2.  Alabama. — Emfinger  v.  Emflnger, 
137  Ala.  337,   34  So.  346    (1903). 

California. —  Brison  v.  Brison,  90 
Cal.  333,  37  Pae.  186   (1891). 

Idaho. — Rice  v.  Rigley,  7  Idaho  115, 
61   Pae.   390    (1900). 

Illinois. —  Moore  v.  Wood,  100  111. 
451    (1881). 

Indiana. —  Blair  v.  Bass,  4  Blaekf. 
539   (1838). 

Iowa. —  Maple  v.  Nelson,  31  Iowa 
333    (1871). 

Maine. —  Burleigh  v.  White,  64  Me. 
23    (1874). 

Maryland. —  Hollida  v.  Shoop,  4 
Md.   465,   59   Am.   Dec.    88    (1853). 

Michigan. —  Miller  v.  Miller,  100 
Mich.  563,  59  N.  W.  243    (1894). 

Missouri. —  Brinkman  v.  Sunken, 
174  Mo.  709,  74  S.  W.  963  (1903); 
Dailey  v.  Dailey,  135  Mo.  96,  38  S. 
W.  330  (1894). 

Nebraska. —  Doane  v.  Dunham,  64 
Neb.  135,  89  N.  W.  640  (1902)  (re- 
sulting trust)  ;  Veeder  v.  McKinley- 
Lanning  L.  &  T.  Co.,  61  Neb.  892, 
86  N.  W.  983    (1901). 

New  Jersey. —  Krauth  v.  Thiele,  45 
N.  J.  Eq.  407,  18  Atl.  351    (1889). 

New  York. —  Crouse  v.  Frothing- 
ham,  97  N.  Y.  105    (1884). 

North  Carolina. —  Kelly  v.  McNeill, 
118  N.  C.  349,  24  S.  E.  738    (1896). 

Ohio. —  Stall  f.  Cincinnati,  16  Ohio 
St.  169  (1865);  Miller  v.  Stokely,  5 
Ohio  St.   194    (1855). 

Pennsylvania, —  Braun  v.  First  Ger- 
man Evangelical  Lutheran  Church, 
198  Pa.  St.  153,  47  Atl.  963  (1901). 
Rhode  Island. —  Taft  v.  Dimond,  16 
R.  L  584,  18  Atl.  183   (1889). 
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the  court.  This  has  been  loiiderstood  as  requiring  a  high  degree 
of  probative  force  Specific  enforcement  of  a  parol  ante-nuptial 
agreement,*  of  a  parol  contract  to  make  a  will  disposing  of  real 
estate  *  and  other  parol  agreements,  such  as  those  to  purchase 
personal  property,^  to  assign  choses  in  action,®  to  guarantee 
against  fire,  death  or  other  casualty^  and  the  like,  demands  that 
a  clear  and  satisfactory  affirmative  case  should  be  submitted. 

§  1014.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases;  Documents) ;  Substitutes  for  Documents. — 

Where  the  legislature  has  decreed  that  a  given  legal  result  shall 
be  attained,  under  normal  conditions,  only  by  using  a  definite 
written  form,  the  inertia  of  the  mind  of  the  court  will  be  in- 
creased by  the  legislative  declaration  of  its  view  of  public  pol- 
icy, when  the  attempt  is  made,  under  exceptional  circum- 
stances, to  attain  the  same  end  without  the  use  of  the  statutory 
form.  Thus  where  the  substantive  law  prescribes  that  a  convey- 
ance of  land  shall  be  by  deed,  strong  evidence  will  be  required  to 

Michigan. —  Mundy  r.  Foster,  31 
Mich  313,  323  (1875)  (the  evidence 
ought  to  be  ahove  suspicion). 

Missouri. —  McElvair  f.  McElvain, 
171  Mo.  244,  71  S.  W.  143  (1902); 
Kinney  v.  Murray,  170  Mo.  674,  71 
S.  W.  197  (1903)  ;  Steele  v.  Steele, 
161  Mo.  566,  61  S.  W.  815   (1901). 

New  Jerseif. — McTague  v.  Finnegan, 
54  N.  J.  Eq.  454,  35  Atl.  542    (1896). 

New  Torfc.— Gall  v.  Gall,  64  Hun 
600,  19  N.  Y.  Suppl.  332   (1892). 

Oregon. —  Richardson  v.  Orth,  40 
Or.  253,  66  Pac  935,  69  Pac.  455 
(1901). 

United  States. —  Hennessy  v.  Wool- 
worth,  138  U.  S.  438,  9  S.  Ct.  109,  32 
L  ed.  500  (1888). 

5.  Farley  v.  Hill,  150  U.  S.  572,  14 
S.  Ct.  186,  37  L.  ed.  1186  (1893) 
(bonds). 

6.  Rockecharlie  r.  Rockeeharlie, 
(Va.  1898)  29  S.  E.  825  (insurance 
certificate)  ;  Dalzell  v.  Dueber  Watch- 
Case  Mfg.  Co.,  149  U.  S.  315,  13  S.  Ct. 
886.,  37  L.  ed.  749    (1893)    (patent). 

7.  McCann  v.  ^tna  Ins.  Co.,  3  Neb. 
198  (1874);  Neville  v.  Merchants', 
etc..  Hut.  Ins.  Co.,  19  Ohio  452 
(1848) 


Illinois. —  Wright  v.  Raftree,  181 
111.  464,  54  N.  E    998  (1899). 

Maryland. —  Polk  v.  Clark,  92  Md 
372,  48  Atl.  67    (1901). 

Missouri. —  Gibba  v.  Whitwell,  164 
Mo.   387,    64   S.   W.   110    (1901), 

Nebraska. —  Lewis  v.  North,  62 
Neb.  552,  87  N    W.  312    (1901). 

New  Jersey  —  Le  Pard  v  Russell, 
(Ch.  1898)    39  Atl,  1059. 

New  York. —  Winne  v  Winne,  166 
N  Y.  263,  59  N.  E.  832,  82  Am.  St. 
Rep.  647    (1901). 

Pennsylvania. — Sample  V.  Horlacher, 
177  Pa    St.  247,  35  Atl.  615    (1896). 

Virginia. —  Pennybacker  v.  Maupin, 
96  Va.  461,  31  S    E.  607   (1898). 

West  Virginia. —  ^McCuUy  v.  Mc- 
Lean, 48  W.  Va.  625,  37  S.  E.  559 
(1900). 

Wisconsin. —  Hadfield  !'.  Skelton,  69 
Wis.  460,  34  N.  W.  397    (1887). 

United  States. —  White  v.  Wansey, 
116  Fed  345,  53  C  C  A.  634  (1902) ; 
Bedilian  v.  Seaton,  3  Fed.  Gas  No. 
1,218,  3  Wall    Jr.  279    (1860). 

3.  In  re  Krug,  196  Pa.  St.  484,  46 
Atl   484   (1900) 

4.  Kentucky. —  Hinton  v.  Gano,  6 
Ky.  L.  Rep    526   (1885) 
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give  effect  to  any  substitutes  for  a  deed  as  where  the  effort  made  is 
to  give  effect  to  a  parol  gift  of  lands/  While  the  policy  of 
the  law  limits  the  general  power  of  an  owner  of  property  to 
make  'a  valid  disposition  of  it  to  take  effect  upon  his  decease  to  a 
will  executed  with  certain  form'alities,  it  does  not  exclude  cer- 
tain other  special  forms  of  transfer,  which  attain  the  same  gen- 
eral result.  But  in  cases  where  the  court  is  asked  to  carry  out  such 
an  arrangement,  as  a  donatio  causa  morti^  or  a  nuncupative 
will,^  the  tribunal  is  justified  and,  indeed,  as  a  sound  exercise  of 
the  reasoning  faculty,  frequently  required,  to  insist  that  a  satis- 
factory and  convincing  case  be  presented. 

§  1015.  (Quantum  of  Proof  Required;  Special  Inertia  of  the 
Court;  Civil  Cases);  Fraud — Among  issues  on  which  a  strong 
and  convincing  weight  of  evidence  must  be  produced  in  order  that 
the  judicial  machinery  be  properly  set  in  operation  in  the  line  of 
affirmative  action,  is  that  of  fraud.  The  rule  is  as  stated,  viz., 
that  when  fraud  is  involved  in  a  civil  case  it  need  be  proved  only 
by  a  fair  preponderance  of  the  evidence,^  and  proof  beyond  a 


§  1014-1.  Jones  v.  Tyler,  6  Mich. 
364  (1859);  Erie,  etc.,  K.  Co.  v. 
Knowles,  117  Pa.  St.  77,  11  Atl.  250 
(1887). 

Proof  beyond  reasonable  doubt  has 
been  required.  PouUain  v.  Poullain, 
76  Ga.  420,  4  S.  E.  92   (1886). 

2.  Illinois. —  Woodburn  v.  Wood- 
burn,  23  111.  App.  389   (1886). 

Maine. —  Drew  v.  Hagerty,  81  Me. 
231,  17  Atl.  63,  10  Am.  St.  Rep.  255, 
3  L.  R.  A.  230  (1889). 

New  Jersey. —  Buecker  v.  Carr,  60 
N.  J.  Eq.  300,  47  Atl.  34   (1900). 

New  York. —  Grymes  v.  Hone,  49 
N.  Y.  17,  10  Am.  Rep.  313    (1872). 

Pennsylvania. —  Wells  v.  Tucker,  3 
Binn.  366    (1811). 

United  States. —  Hasaell  v.  Basket, 
11  Fed.  Cas.  No.  6,198,  8  Biss.  303 
(1878). 

England. —  Cosnahan  v.  Grice,  15 
Moore  P.  C.  215,  15  Eng.  Reprint  476 
(1862) 

3.  Lucas  V.  Goflf,  33  Miss.  629 
(1857);  Lemann  v.  Eonsall,  1  Add. 
389  (1823). 

The  rule  has  been  limited  to  a  re- 
quirement that  all  circumstances  rais- 


ing legitimate  suspicions  should  be 
satisfactorily  explained.  Xiewis  v. 
Merritt,  113  N.  Y.  386,  21  N.  E.  141 
(1889);  Jamaica  Sav.  Bank  v.  Tay- 
lor, 76  N.  Y.  Suppl.  790,  72  App.  Div. 
567  (1902).  It  has  been  required 
that  the  evidence  should  be  "  free 
from  uncertainty."  Citizens'  Sav. 
Bank  v.  Mitchell,  18  R.  I.  739,  30 
Atl.  626  (1894).  "Beyond  doubt" 
may  be  deemed  an  equivalent  expres- 
sion. Whalen  v.  MilhoUand,  89  Md. 
199,  43  Atl.  45,  44  L.  R.  A.  208 
(1899). 

§  1015-1.  A;o!)ama.— Pollak  v. 
Searcy,  84  Ala.  259,  4  So.  137  (1887). 

California. —  Ford  v.  Chambers,  19 
Cal.  143   (1861). 

Illinois. —  Kingman  v.  Reinemer, 
166  111.  208,  46  N.  E.  786    (1897). 

Indiana. —  Baltimore,  etc.,  R.  Co.  v. 
Scholes,  14  Ind.  App.  524,  43  N  E. 
156,  5-6  Am.  St.  Rep.  307   (1895). 

Iowa.— Coit  V.  Churchill,  61  Iowa 
296,  16  N.  W.  147   (1883). 

Massachusetts. —  Gordon  i\  Par- 
melee,  15  Gray  413   (1860). 

Michigan. —  Gumberg  v.  Treusch, 
103  Mich.  543,  61  N.  W.  872   (1895). 
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reasonable  doubt  is  not  required.^  But  in  a  matter  invoMng 
honesty  and  reputation  the  court,  judge  and  jury  alike,  will 
proceed  with  caution,*  a  mere  suspicion*  being  insufficient. 
Clear  and  convincing  proof,  is  therefore  needed  in  order  to  estab- 
lish fraudulent  conduct.^  In  cases  involving  allegations  of  this 
nature  the  same  idea  is,  probably,  intended  to  be  conveyed  in  the 
statement  that  there  is  a  presumption  in  favor  of  honesty  and 
fair  dealing,®  so  far  as  anything  further  is  intended  than  a  mere 
reference  to  pleading  on  the  burden  of  evidence.'^ 


pi. —  Doe  V.  Dignowitty,  4 
Sm.  &  M.  57   (18(t4). 

Missouri. —  Bauer  Grocery  Co.  v. 
Sanders,  74  Mo.  App.  657   (1898). 

Nebraska. —  Patrick  v.  Leach,  8 
Neb.  530,  1  N.  W.  853   (1879). 

New  York. —  Freund  v.  Paten,  10 
Daly  379   (1882). 

North  Carolina. —  Harding  v.  Long, 
103  N.  C.  1,  9  S.  E.  445,  14  Am.  St. 
Rep.  775    (1889). 

Ohio. —  Jones  v.  Greaves,  26  Ohio 
St.  2,  20  Am.  Eep.  752   (1874). 

Pennsylvania. —  Young  v.  Edwards, 
72  Pa.  St.  257  (1372);  Kaine  v. 
Weigley,  22  Pa.  St.  179    (1853). 

Texas. —  Schmick  v.  Noelj  72  Tex. 
1,  8  S.  W.  83    (1888). 

West  Virginia. —  White  v.  Perry, 
14  W.  Va.  66   (1378). 

Wisconsin. — ■  Evans  v.  Rugee,  57 
Wis.  623,  16  N.  W.  49   (1883). 

2.  Alabama. —  Adams    v.    Thornton, 

78  Ala.  489,  56  Am.  Rep.  49    (1885). 
California. —  Hanscom   v.   DruUard, 

79  Cal.  234,  21  Pac.  736   (1889). 
Illinois. —  Bryant   v.    Simoneau,    51 

111.  324   (1869). 

Iowa. —  Turner  v.  Hardin,  80  Iowa 
691,  45  N.  W.  758   (1890). 

Massachusetts. —  Anderson  v.  Ed- 
wards, 123  Mass.  273   (1877). 

Michigan. —  Knop  r.  National  F. 
Ins.  Co.,  107  Mich.  323.  65  N.  W.  228 
(1895). 

Nebraska. —  Patrick  v.  Leach,  8 
Neb.  538,  1  N.  W.  853   (1879). 

New  York. —  Sommer  t.  Oppenheim, 
19  Misc.  605,  44  N.  Y.  Suppl.  396 
(1897). 


North  Carolina. —  Lee  V.  Pearce,  68 
N.  C.  76  (1873). 

Texas. —  Wylie  v.  Posey,  71  Tex.  34, 
9  S.  W.  87   (1888). 

Wisconsin. —  Dohmen  Co.  v.  Niag- 
ara F.  Ins.  Co.,  96  Wis.  38,  71  N.  W. 
69   (1897). 

Fraud  alleged  to  have  Ijeen  com- 
mitted by  a  dead  man,  must,  it  is 
said,  be  proved  beyond  a  reasonable 
doubt.  Gould  V.  Gould,  10  Fed.  Cas. 
No.  5,637,  3  Story  516,  540,  per  Story, 
J.   (1844). 

3.  Watkins  v.  Wallace,  19  Mich.  57 
(1869). 

4.  Toney  v.  McGehee,  38  Ark.  419 
(1882)  ;  Watkins  v.  Wallace,  19  Mich. 
57   (1869). 

5.  Schroeder  v.  Walsh,  120  111.  403, 
11  N.  E.  70  (1887)  ;  Henry  f.  Henry, 
8  Barb.  (N.  Y.)  588  (1850);  Doh- 
men Co.  r.  Niagara  F.  Ins.  Co.,  96 
Wis.  38,  71  N.  W."69  (1897);  Rice 
V.  Jerenson,  54  Wis.  248,  11  K.  AT. 
549  (1882)  ;  King  c.  Davis,  16  N.  Y. 
Suppl.  427  (1891).  But  see  Coit  t: 
Churchill,  61  Iowa  296,  16  N.  W.  147 
(1883). 

6.  Bixby  v.  Carskaddon,  55  Iowa 
533,  8  N.  W.  354  (1881)  ;  Decker  v. 
Somerset  Mut.  F.  Ins.  Co.,  66  Me.  406, 
408  (1877);  Jones  v.  Greaves,  26 
Ohio  St.  2,  20  Am.  Eep.  752  (1874)  ; 
Kaine  v.  Weigley,  22  Pa.  St.  179 
(1853).  The  general  presumption 
that  all  men  act  honestly  must  be 
overcome  by  the  party  alleging  the 
contrary.  Gillespie  v.  Fulton  Oil  & 
Gas  Co.,  236  111.  188,  86  N.  E.  219 
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§  1016.  (Quantum  of  Proof  Required;  Special  Inertia  of  tlie 
Court);  Criminal  Cases. —  In  criminal  cases  the  familiar  rule  re- 
quires that  each  material  allegation  of  the  government's  claim 
should  be  established  beyond  a  reasonable  doubt'-  though  the 
requirement  applies  to  the  case  as  a  whole  rather  than  to  its  con- 
stituent parts,  or  any  particular  set  of  facts.^  Serious  doubt 
exists  as  to  whether  such  a  phrase  can  really  be  made  clearer  to 
the  mind  by  dint  of  attempted  definition  and  explanation, 
although  many  attempts  have  been  made,  with  greater  or  less 
success,  to  explain  that  which,  so  far  as  intelligible  at  all  seems 
already  well  understood.*  "  It  needs  be  a  skillful  definer  who 
shall  make  the  meaning  of  the  term  ('  beyond  a  reasonable  doubt ') 
more  clear  by  the  multiplication  of  words."*  Failure  of  proof 
beyond  reasonable  doubt  has  been  defined  in  an  acceptable  manner 
by  Chief  Justice  Shaw,  of  M'assachusetts,®  as  being  "that  state 
of  the  case,  which,  after  the  entire  comparison  and  consideration 
of  all  the  evidence,  leaves  the  minds  of  jurors  in  that  condition 


(1908).  Every  one  is  presumed  to 
obey  the  law  and  to  do  his  duty, 
so  that  he  who  alleges  against  an- 
other an  evil  act  or  intent  has  the 
burden  of  proving  it.  Joseph  Schlitz 
Brewing  Co.  v.  Shiel,  (Ind.  App. 
ia09)    88  N.  E.  957. 

7.  "  To  fasten  upon  a  man  the  act 
of  willfully  and  maliciously  setting 
fire  to  his  own  buildings,  should  cer- 
tainly require  more  evidence  than  to 
establish  the  fact  of  payment  of  a 
note,  or  the  truth  of  an  account  in 
set-off;  because  the  improbability  or 
presumption  to  be  overcome  in  the  one 
case  is  much  stronger  than  it  is  in 
the  other."  Decker  v.  Somerset  Mut. 
F.  Ins.   Co.,  66  Me.  408,  408    (1877). 

§  1016-1.  §§  987,  996a. 

2.  Illinois. —  Henry  i.  People,  198 
111.  162,  65  N.  E.   120    (1902). 

Indiana. —  Hinshaw  v.  State,  147 
Ind.  334,  47  N.  E.  158   (1897). 

Montana. —  State  v.  Gleim,  17  Mont. 
17,  41  Pac.  998    (1895). 

Nebraska. —  Morgan  v.  State,  51 
Neb.  672,  71  N.  VV.   788    (1897). 

Wyoming. —  Horn  v.  State,  (Wyo. 
1903)     73    Pac.    705.      Misdemeanors 


should  be  proved  by  the  same  pre- 
ponderance as  is  required  in  the  case 
of  graver  criminal  offenses.  State  v. 
Young,  9  N.  D.  165,  82  N.  W.  420 
(1900). 

The  contrary  has  been  held. —  State 
V.  Cohen,  108  la.  208,  78  N.  W.  857 
(1899)  ;  State  i'.  Flemming,  130  N.  C. 
688,  41  S.  E.  549    (1902). 

3.  People  V.  Stubenvoll,  62  Mich. 
329,  28  N.  W.  883  (J886)  ;  State  v. 
Sauer,  38  Minn.  438,  38  N.  W.  355 
(1888);  Buel  V.  State,  104  Wis.  132, 
80  X.  W.  78  (1899)  ;  Emery  v.  State, 
101  Wis.  627,  78  N.  W.  145  (1899). 
In  Lenert  v.  State,  (Tex.  Cr.  1901) 
63  S.  W.  563,  the  court  told  the  jury 
verbally  that  the  two  words  "  reason- 
able doubt "  were  words  of  common 
use,  and  the  jury  could  understand 
them  as  easily  as  the  court,  and  the 
court  had  a  reasonable  doubt  as  to 
whether  or  not  he  could  under  the 
law  charge  them  as  to  their  mean- 
ing.    This  was  approved. 

4.  Hoffman  v.  State,  97  Wis.  576, 
73  N.  W.   52    (1897). 

5.  Com.  V.  Webster,  5  Cush.  295, 
320   (1850). 
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that  they  cannot  say  they  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge."  The  presence  of  a  reason- 
able doubt  has  been  further  defined  in  the  same  court®  as  follows : — 
"  Proof  '  beyond  a  reasonable  doubt '  is  not  beyond  all  possible  or 
imaginary  doubt,  but  such  proof  as  precludes  every  reasonable 
hypothesis,  except  that  which  it  tends  to  support.  It  is  proof  to 
a  'moral  certainty',  as  distinguished  from  an  absolute  certainty. 
As  applied  to  a  judicial  trial  for  crime  the  two  phrases  are 
synonymous  and  equivalent."  The  enhanced  wieight  of  proof 
demanded  is,  as  compared  to  the  burden  imposed  in  civil  cases,^ 
a  concession  to  the  increased  inertia  which  a  court  may  reason- 
ably feel  in  view  of  the  greater  seriousness  in  consequences  of  crim- 
inal prosecutions  as  distinguished  from  civil  actions. 

Grades  of  offences.  Even  among  criminal  cases,  there  is  an 
obvious  difference  in  the  nature  of  the  consequences  which  will 
follow  the  affirmative  action  of  the  court.®  It  is  therefore  reason- 
ably required  that  the  party  calling  for  such  action  should  present 
a  cogency  of  proof  proportionate  to  the  importance  of  the  case  to 
the  accused  and  to  the  community.  In  other  words,  the  proof 
must  warrant  Dhe  action  asked.® 

§  1017.  Effect  of  Presumptions —  It  may  be  convenient,  at  this 
point,  briefly  to  notice  certain  of  the  highly  interesting  and  im- 
portant relations  which  exist  between  presumptions  of  law,  so 
called,  and  the  burden  of  evidence  or  the  establishment  of  a  prima 
facie  case.  The  subject  will  be  considered,  in  somewhat  greater 
detail  in  connection  with  the  topic  of  Presumptions  of  Law.^ 
Still,  the  inter-relation  between  the  burden  of  proof,  in  its  double 
sense,  and  the  presumption  of  law  is  sufficiently  close  and  intri- 
cate, even  without  the  element  of  ambiguity  or  equivocation,  as 
to  warrant  some  consideration.  Like  the  "  burden  of  proof,"  the 
presumption  of  law  has  both  a  procedural   and   an  evidentiary 

6.  Com.  V.  Costley,  118  Mass.  ■  1  9.  The  rule  has  been  stated,  in  a 
(1875),  per  Gray,  C.  J.  somewhat    misleading    way,     to     the 

7.  §§  987,  996.  effect    that    "In    proportion    as    the 

8.  "  To  fasten  upon  a  man  a  very  crime  imputed  is  heinous  and  un- 
heinous  or  repulsive  act  requires  natural,  the  presumption  of  innocence 
stronger  proof  than  to  fasten  upon  grows  stronger  and  more  abiding." 
him  an  indifferent  act,  or  one  in  ac-  Continental  Ins.  Co.  !'.  Jachnichen, 
cordance  with  his  own  inclinations."  110  Ind.  59,  63,  10  N.  E.  636,  59  Am. 
Decker  v.  Somerset  Mtit.  F.  Ins.  Co.,  Rep.  194   (1886). 

66  Me.  406,  408   (1877).  §   1017-1.    §§  1082  et  seq. 
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aspect.  It  is  the  provisional  assumption  of  procedure  that  an  in- 
ference of  fact  has  a  prima  facie  force.  Relating,  therefore,  as  it 
does,  to  the  evidentiary  value  of  a  fact  or  set  of  facts,  a  presump- 
tion of  law  has  no  effect  upon  the  position  of  the  burden  of  proof, 
properly  so-called,  which  is  not  itself  dependent  upon  logic  or  the 
exercise  of  the  reasoning  faculty.  The  sole  relation  of  the  pre- 
sumption of  law  is  with  the  burden  of  evidence  which,  at  least 
provisionally,  it  operates  to  discharge  as  to  the  point  covered  by  it. 
This  it  is  the  more  important  to  observe  for  the  reason  that  it  is 
commonly  said  that  "  a  presumption  of  law  shifts  the  burden  of 
proof."  =* 

§  1018.  (Effect  of  Presumptions);  Burden  of  Proof Here  is 

a  truth,  disguised  under  an  ambiguity  of  phraseology.  For 
reasons  stated  above,^  the  burden  of  proof  properly  so  called,  is 
not  affected  in  the  least  by  the  creation  of  a  presumption  of  law.^ 


8.  Alabama. —  Haney  v.  Conoly,  57 
Ala.  179    (1876). 

California. —  Ficken  v.  Jones,  38 
Cal.  618   (1865). 

Georgia. —  Dobbs  v.  Justices  Mur- 
ray County  Inferior  Ct.,  17  Ga.  624 
(1855). 

Illinois. —  Kitner  v.  Wliitlock,  88 
111.  513   (1878). 

Indiana. — Untliank  ?:.  Henry  County 
Turnpike  Co.,  6  Ind.  125   (1855). 

Iowa. —  Nicodemus  v.  Young,  90 
Iowa  423,  57  N.  W.  906   (1894). 

Kentucky. —  Higdon  v.  Higdon,  6 
J.  J.  Marsh.  48   (1831). 

Louisiana. —  Beard's  Succession,  14 
La.  Ann.  131   (1859). 

Maine. —  Halley  v.  Webster,  31  Me. 
461   (1842). 

Maryland. —  Eosenthal  v.  Maryland 
Brick  Co.,  61  Md.  590   (1883). 

Michigan. —  Hynes  v.  Hickey,  109 
Mich.  188,  66  N.  W.  1090   (1896). 

Minnesota. —  Youn  v.  Lamont,  56 
Minn.   216,  57  N.  W.  478    (1894). 

Missouri. —  State  v.  Mastin,  103 
Mo.  508,  15  S.  W.  529   (1890). 

Hew  Hampshire. —  Nutting  ■;;.  Her- 
bert, 37  N,  H.  346   (1858). 

New  Jersey. —  Hill  v  Beach,  12  N. 
J.  Eq.  31   (1858). 


Weto  York. —  Bayliss  v.  Cockcroft, 
81  N.  Y.  363   (1880). 

Tennessee. —  Robertson  v.  Branch,  3 
Sneed  506   (1856). 

Texas. —  Wichita  Land,  etc.,  Co.  v. 
Ward,  1  Tex.  Civ.  App.  307,  31  S.  W. 
138   (1893). 

West  Virginia. —  Maurice  v,  Devol, 
23  W.  Va.  347   (1883). 

Wisconsin. — Drummond  ■v.  Huyssen, 
46  Wi.3.  188,  50  N.  W.  590    (1879). 

United  States. —  Lawrence  v.  Min- 
turn,  17  How.  100,  58  L.  ed.  58 
(1854)  ;  Fowler  v.  Byrd,  9  Fed.  Cas. 
No.  4,999(1,  Hempst.  313  (1872)  ;  Gil- 
leland  v.  Martin,  10  Fed.  Cas.  No. 
5,433,  3  McLean  490  (1844). 

England. —  Williams  v.  East  India 
Co.,  3  East  192,  6  Eev.  Eep.  589 
(1802). 

§  1018-1.    §§  938  et  seq. 

2.  Connecticut. — •  Pease  v.  Cole,  53 
Conn.  53,  22  Atl,  681,  55  Am.  Rep. 
53   (1885). 

Illinois. —  Jackson  Paper  Mfg.  Co. 
V.  Commercial  Nat.  Bank,  99  111.  App. 
108   (1900). 

Indiana. —  Cleveland,  etc.,  R.  Co.  v. 
^"ewell,  104  Ind.  264,  3  N.  E.  836 
(1885). 
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§  1019.  (Effect  of  Presumptions) ;  Burden  of  Evidence. —  Upon 
the  burden  of  evidence,  ho-wever,  the  rules  of  several  branches  of 
substantive  law  requiring  that  certain  definite  inferences  of  fact 
shall  have  a  prima  facie  quality  has  of  necessity  a  very  important 
effect.  In  fact  it  is  the  appropriate  function  of  a  so  called  "  pre- 
sumption of  law"  to  confer  this  prima  facie  quality  upon  these 
inferences  of  fact^  Pro  tanto,  therefore,  the  establis'lmient  of  a 
presumption  of  law  by  proof  of  facts  from  which  it  arises,  sus- 
tains the  burden  of  evidence  and,  so  far  as  it  extends,  shifts  it 
to  the  opposing  side.^  This  is  implied  by  the  fact  that  it  creates  a 
prima  facie  case;  for  the  burden  of  evidence  rests  always  on  him 
who  has  to  create  or  meet  such  a  case,  according  as  he  is  actor  or 
non-actor,  i.  e.,  has  or  has  not  the  burden  of  proof,  properly 
so  called. 

§  1020.  (Effect  of  Presumptions);  Presumption  of  Sanity. — 

Thus  in  a  criminal  case  the  state  must  establish  the  mental 
responsibility  of  the  accused.-'  Xo  necessity,  however,  exists  why 
the  government  should  introduce  evidence  on  the  subject.  It  is 
a  presumption  of  law,  either  of  the  substantive  law  of  persons, 
or  an  administrative  assumption  of  regularity,^  that  all  men 
are  sane.  Should  the  defendant,  who  by  reason  of  this  presump- 
tion or  assumption  has  the  burden  of  evidence  to  show,  if  he  can, 
the  existence  of  facts  tending  to  prove  insanity  or  other  mental 

Maine.— Tarhox  v.  Eastern  Steam-  X.  S.  341,  26  Wkly.  Rep.  689  (1878)  ; 

boat  Co.,  50  Me.  339   (1861).  Pickup  v.  Thames,  etc.,  Mar.  Ins.  Co., 

Massachusetts. —  Holmes    c.    Hunt,  3  Q.  B.  D.  594,  4  Aspin.  43,  47  L.  J. 

122  Mass.  505,  514,  23  Am.  Rep.  381  Q.  B    749,  39  L.   T.  Rep.  N.   S.  341, 

(1877).  26  Wkly.  Rep.  689   (1878)  ;  Hingeston 

Missouri. —  J.    D.   Marshall   Livery  v.  Kelly,  18  L.  J.  Exch.  360   (1849); 

Co.    V.    McKelvy,    55    Mo.    App.    240  In  re  Banbury  Peerage  Case,  1   Sim. 

(1893).  &  St.  153,  24  Rev.  Rep.  159,  1  Eng. 

New  Hampshire. —  Blodgett  r.  Cum-  Ch.  153   (1823). 

mings,  60  N.  H.  115   (1880)  §  1019-1.  State  v.  Sattley,  131  Mo. 

New  York. —  Heinemann  v.  Heard,  464,   33  S.  W.  41    (1895);   Smith  v. 

62  N.  Y.  448  [reversing  2  Hun  324,  4  Asbell,    2    Strobh.    (S.    C.)     141,    147 

Thomps.  &  C.  666]    (1875).  (1846);    Banbury    Peerage    Case,    1 

Ohio. —  New  York  L.  Ins.  Co.  !).  La  Sim.    &    St.    153    (1823);    Abrath   v. 

Eoiteaux,  5  Ohio  Dec.   (Reprint)   242,  R.  Co.,  L.  R.   11   Q.   B.  D.  440,  455, 

4  Am.  L.  Rec.  1   (1875).  32   W.   R.    50,    53    (1883);    §§    1087 

Texas.—  Clark  r.  Hills,  67  Tex.  141,  ct  seq. 

2  S.  W.  356   (18S6).  2.  Alabama  G.  S.  R.  Co.  ^'.  Taylor, 

England. —  Pickup  v.  Thames,  etc.,  129  Ala.  238,  29  So.  673   (1901). 

Mar.  Ins.  Co.,  3  Q.  B.  D.  594,  4  Aspin.  §  1020-1.  §  962. 

43,  47  L.  J.  Q.  B.  749,  39  L.  T.  Rep.  2.  §   1052. 
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disqualification  to  commit  the  crime,  succeed  in  raising  a  rea- 
sonable doubt  on  the  subject,  the  burden  of  proof  being  on  the 
government,  the  burden  of  evidence  returns  to  the  prosecution. 
But  in  discharging  this  burden,  the  State  is  entitled  to  any  logical 
inference  which  arises  to  the  effect  that  the  accused  is  sane 
because,  as  a  proposition  of  experience,  men  generally  are  of 
sound  mind,  by  the  legal  standard. 

§  1021.  Logic  T.  Procedure. —  Thus,  he  to  whose  case  proof  of 
the  fact  covered  by  the  "  presumption  of  law  "  is  essential  is  not 
permanently  relieved  of  the  burden  of  proving  it.^  The  estab- 
lishment of  a  presumption  of  law  sustains  the  burden  temporarily. 
When  it  no  longer  operates,  the  burden  still  remains.  But  in 
discharging  it  by  evidence  all  favorable  inferences  of  fact  are  at 
his  service,  including  the  one  adopted  by  the  substantive  law  as 
a  "presumption."  When  the  introduction  of  conflicting  evidence 
upon  the  point  covered  by  the  presumption  of  law  raises  an  in- 
quiry as  to  what  is  the  truth  in  the  particular  instance,  the 
inference  of  fact,  upon  which  the  presumption  of  law  conferred 
a  prima  facie  quality,  retains  all  its  logical  force,  though  the 
presumption  of  law,  as  such  is  functus  officio  as  a  rule  of  proce- 
dure  or    administration.^      Possibly,    in    no    connection   is    the 

§  1021-1.  Com.  V.  Heath,  11  Gray  which    arises    from    the    note    itself. 

(Mass.)  303  (1858).  But    there    being   other    evidence    on 

2.  Alabama. —  Wilcox  v.  Henderson,  both  sides,  which  has  a  bearing  upon 

64  Ala.  535   (1879).  the    question    of    consideration,    the 

California. —  Temple    Street    Cable  burden    remains    upon    the    plaintiff 

E.  E.  V.  Hellman,  103  Cal.  634  (1894).  upon   all   the  evidence   produced,   in- 

lUinois. —  Graves  v.  Colwell,  90  111.  eluding  the  note  itself  and  the   pre- 

612,    616    (1878);    Kitner   v.    Whit-  sumption    that    arises    from    it,     to 

lock,  88  111.  513    (1878).  establish  what  he,  in  the  declaration 

Michigan. —  Manistee  Bank  «.  Sey-  in  hia  writ,  has  necessarily  alleged." 

mour,  64  Mich.  59   (1887).  Small  v.  Clewky,  62  Me.  155   (1873). 

New  York. — CofBn  v.  Grand  Eapids,  A    certain    probative    weight    has 

etc.,  Co.,  136  N.  Y.  655   (1893).  apparently  been  accorded  to  the  pre- 

Khode     Island. —  Atlas     Bank     v.  sumption   of   law,    as   such,   i.   e.,    as 

Doyle,  9  E.  I.  76   (1868).  distinguished  from  or  in  addition  to 

England. —  E.    v.    Almon,    5    Burr.  the  inference  of  fact  on  which  it  is 

2686,2688(1770).  based.    Sturdevant's  Appeal,  71  Conn. 

" The  plaintiff  declares,  in  his  writ,  392,  42  Atl.   70    (1899);   Johnson  v. 

that  the  notes  were  given  for  value.  Johnson,   187   111.   86,   58   N.   E.   237 

If  not  so  given,  they  were  not  the  con-  (1900).     This  is  much  the  same  as 

tracts  upon  which  the  defendant  could  saying  that  the  mere  provisional  as- 

be  legally  held.     The  plaintiff  is  re-  sumption  that  an  article  is  of  a  given 

quired  to  prove  this  essential  allega-  weight  makes  it  heavier, 
tion.    He  can  rely  on  the  presumption 
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judicial  effect  of  this  confusion  of  thought  greater  than  in  that 
of  the  so  called  "  presumption  of  innocence."  ^ 

§  1022.  (Logic  v.  Procedure);  Inferences  of  Fact — It  will 
thus  be  noticed  that  among  causes  which  shift  the  burden  of  evi- 
dence^ the  creation  of  a  prima  facie  case  by  the  actor  or  its  over- 
throw by  the  non-actor,  and  they  alone,  have  any  proper  place  in  the 
law  of  evidence.  The  logical  creation  of  a  prima  facie  case  by 
the  actor,  its  destruction,  by  logical  means,  at  the  hands  of  the 
non-actor,  are  within  the  scope  of  evidence.  Other  methods  of 
creating  a  prima  facie  case  are  within  the  province  of  substantive 
law  or  other  branches  of  procedure.  In  other  words,  as  will  be 
more  fully  stated  elsewhere,^  the  exclusive  presumption  with 
which  the  law  of  evidence  is  concerned  is  that  of  fact,  the  pre- 
sumption or  inference  of  fact.*  Such  an  inference  presents  no 
peculiarity.  It  is  only  by  one  or  more  such  inferences  of  fact 
that  the  prima  facie  case  is  logically  created.*  When,  in  his  turn, 
the  non-actor  uses  similar  inferences  of  fact  to  meet  the  case  set 
up  by  the  actor  and  impair  its  prima  facie  quality  this  is  his 
legitimate  manner  of  conducting  a  purely  defensive  warfare. 
Should  the  actor  fear  lest  his  once  prima  facie  case  should  have 
been  reduced  below  the  level  of  probative  force  at  which  it  can 
overcome  the  inertia  of  the  court,  it  is  incumbent  upon  him,  i.  e., 
the  burden  of  evidence  has  shifted  to  him  to  meet  the  infer- 
ences of  fact  produced  by  the  non-actor  in  accordance  with  their 
probative  force,  by  the  use  of  countervailing  inferences  of  faet.^ 
This  is  merely  saying  that  adverse  facts,  according  to  their  evi- 
dentiary force®  must  be  opposed  by  favorable  ones.^ 

§  1023.  (Logic   v.   Procedure);   Operation   of   AdministratiTe 

Rulings. —  Second  only  to  presumptions  of  law  in  the  importance 

3.  §§  1172  et  seq.  6.  Continental   Ins.    Co.   v.   Jaehni- 

§  1022-1.  §§  940,  1023  nn.  4  et  seq.  chen,  110  Ind.   59,  10  N.  E.  636,   59 

2.  §  1027.  Am.    Rep.    194    (18S6);    Knowles    v. 

3.  Davis   V.    Curry,    2    Bibb    (Ky.)  Scribner,  57  Me.  495   (1870). 

238,    239    (1810)  ;    R.   V.   Burdett,   4  7.  Adams  r.  Thornton,  78  Ala.  489, 

B.  &  Aid.  161   (1820).  56  Am.  Rep.  49    (1885)  ;  Continental 

4.  Hughes  r.  Coleman,  10  Bush  Ins.  Co.  t".  Jachnichen,  110  Ind.  50, 
(Ky.).  246  (1874)  ;  Decker  V.  Somer-  10  N.  E.  636,  59  Am.  Kep.  194  (1886); 
set  Mut.  F.  Ins.  Co.,  66  Me.  406  Onner  v.  Pushor,  86  Me.  300,  29  Atl. 
(1877)  ;  Cogdell  v.  R.  Co.,  132  N.  C.  1083  (1894)  ;  Decker  f.  Somerset Mut. 
852,  44  S.  E.  618   (1903).  F.  Ins.  Co.,  66  Me.  408  (1877);  Doane 

5.  Elwood  V.  Western  Union  Tel.  v.  Dunham,  64  Neb.  135,  89  N.  W. 
Co.,   45   N.   Y.    549,    6   Am.    Rep.    140  640    (1902). 

(1871)       (regularity     of     telegraphic 
transmission). 
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of  their  effect  upon  the  burden  of  evidence  are  what  may  fairly 
be  regarded  as  mere  assumptions  of  administration/  i.  e.,  rul- 
ings in  the  exercise  of  administrative  power  to  the  effect  that  a 
prima  facie  case  has  been  created.  Here  the  ruling  is  based,  not 
as  in  the  ease  of  a  presumption  of  law,  upon  conferring  pro- 
bative force  and  effect  upon  an  inference,  but  on  assuming  the 
existence  of  a  particular  fact.  It  is  by  no  means  clear  that  all 
persons,  even  when  acting  in  a  judicial  capacity,  who  use  the 
well-established  phrase  "  presumption  of  law  "  with  no  reference 
whatever  to  the  probative  weight  of  a  logical  inference,  are  con- 
scious of  what  they  are  doing.  Indeed,  in  many  cases,  the  line 
between  the  mental  suggestion  which  comes  to  the  judge  from 
evidence  and  that  which  arises  from  the  desire  to  promote  justice 
and  expedite  trials  by  the  exercise  of  his  administrative  powers 
is  difficult  to  draw.  Still,  it  seems  quite  clear  that  there  is  a 
marked  difference,  in  the  nature  of  things,  between  assigning  a 
prima  facie  probative  weight  to  a  given  inference  of  fact  and 
provisionally  assuming,  with  or  without  evidence,  the  existence 
of  a  particular  fact  or  set  of  facts,  informing  the  party  on 
whom  rests  the  burden  of  evideaice  that  he  need  produce  no  evi- 
dence or  no  further  evidence  on  the  point  unless  and  until  his 
opponent  shall  render  doubtful  the  truth  of  the  assumption  itself. 
The  first  is  the  presumption  of  law,  properly  so  called.  The 
second  is  an  assimiption  of  administration.  The  first  relates 
to  inferences;  the  second  concerns  itself  with  facts.  The  general 
subject  of  administrative  assumptions  will  be  considered  more  at 
length  hereafter.^  For  the  present  purpose  it  may  be  sufficient 
to  say  that  among  such  assumptions  are  the  so-called  presumptions 
of  regularity,  against  illegality,  in  favor  of  legality  and  the  like. 
The  inducement  which  has  led  to  classifying  presumptions  of  law 
and  assumptions  of  administration  under  the  general  heading  of 
"  presumptions  of  law  "  is  not  far  to  seek.  As  the  true  presump- 
tion of  law  shifts  the  burden  of  evidence  it  has  not  proved  difficult 
for  judges  and  other  lawyers  to  feel  that  whatever  shifts  the  bur- 
den of  evidence,  must  be  a  presumption  of  law.  The  thought  that 
only  a  single  cause  can  produce  a  definite  result  and  that,  there- 
fore, when  the  effect  is  produced  the  cause  must  be  present  is  one 
which  rises  naturally  to  the  human  mind.  Without  it,  the  logical 
fallacy  of  arguing  post  hoc,  propter  hoc,  would  be  greatly  dimin- 
ished in  force  and   frequency  of  application.     It  is  the  same 

§  1023-1.  §§  1184  et  seq.  2.  §§  1184  et  seq. 
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thought  which  leads  in  another  procedural  connection,^  to  the  con- 
clusion that  as  things  judicially  known  need  not  be  proved,  that 
all  things  which  need  not  be  proved  may  properly  be  said  to  be 
judicially  known.  In  connection,  with  the  shifting  of  the  burden 
of  evidence,  many  causes  other  than  the  establishment  of  a  pre- 
sumption of  law  will  suiEce  to  effectuate  the  result.  The  transfer 
may  be  due,  for  example,  to  (1)  the  production  of  evidence  by 
the  actor  which  amounts  to  the  direct  creation  of  a  prima  facie 
case,  no  aid  being  received  from  a  presumption  of  law;  (2)  the 
introduction  on  the  part  of  the  reus  or  non-actor  of  evidence  which 
creates  an  equilibrium  in  a  civil,  or  a  reasonable  doubt  in  a 
criminal  case;  (3)  the  establishment  of  facts  to  the  inference 
from  which  the  substantive  law  has  accorded  a  prima  facie  pro- 
bative quality,  i.  e.  the  proof  of  facts  grounding  a  presumption 
of  law;  (4)  direct  order  by  the  presiding  judge,  in  the  exercise 
of  administrative  power  and  based  upon  some  ground  of  public 
policy,  the  expediting  of  trials,  the  furtherance  of  justice'  or  the 
like  and  operating  by  means  of  the  assumption  of  the  existence 
of  facts  not  yet  fully  proved  or  not  proved  at  all;  (5)  the  making 
of  a  judicial  admission ;°  (6)  or  entering  into  and  filing  a  suitable 
stipulation.®  In  short,  anything  suffices  to  shift  the  burden  of 
evidence  in  favor  of  the  actor  which  amounts  to  the  establish- 
ment by  him  of  facts  creating  a  prima  facie  case  or  of  such  as 
are  deemed,  by  the  rules  of  procedure  or  substantive  law,  to  be 
the  equivalent  of  such  a  case;  or,  viewing  the  matter  from  the 
standpoint  of  the  reus  or  non-actor  the  result  is  accomplished  by 
facts  showing  a  reasonable  doubt  or  creating  an  equipoise,  accord- 
ing as  the  nature  of  the  action  is  civil  or  criminal. 

§  1024.  (Logic  v.  Procedure;  Operation  of  Administrative 
Rulings);  General  Considerations. —  Various  are  the  considera- 
tions which  may  induce  the  court  to  rule  that  the  existence  of  a 
fact  may  safely  be  assumed  or,  for  some  reason,  order  that  the 
opposing  party  proceed  with  evidence,  declaiming  that  the  burden 
of  evidence  has  shifted.  In  general,  whoever  seeks  to  overcome 
the  pnma  facie  significance  of  a  transaction*  or  the  clear  logical^ 

3.  See  §§  637  et  seq.  16    Can.    Supreme    Ct.    473    (1888); 

4.  §§  463  et  seq.  Bostwick    v.    Phillips,    6   Grant    Ch. 

5.  §  1239.  (U.  C.)    437   (1858). 

6.  §§  1261  et  seq.  2.  Lenig  v.  Eisenhart,  127  Pa.  St. 
§    1024-1.    Fleming    v.  People,    27       59,    17    Atl.    684     (1889);    State    t\ 

N.   Y.   329    (1863);   Muir  v.   Carter,       Mickle,    25    Utah    179,    70    Pac.    8S6 
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or  legal®  meaning  of  a  situation,*  has  the  burden  of  evidence 
for  doing  so.  To  sustain  a  deed  or  other  document  apparently 
invalid,^  or  to  defeat  the  operation  of  a  deed  seemingly  operative,® 
may  readily  place  the  party  making  the  contention  in  the  same 
position.  The  latter  may  discharge  this  burden  by  introducing 
evidence  which  impairs  the  prima  facie  quality  of  the  inference 
to  be  drawn  from  the  facts  or  he  may,  in  turn,  go  further  and 
create  a  prima  facie  case  in  his  own  favor,  a  "  counter  presump- 
tion "  as  it  has  been  called.'^ 

§  1025.  (Logic  v.  Procedure) ;  Evolution  of  the  Presumption  of 
Law. —  Where  a  single  inference  of  fact  has  a  prima  facie  quality, 
it  is,  as  it  were  eligible  to  recognition  by  the  substantive  law  of 
the  particular  subject  to  which  it  relates,  and  thus  created  a 
"  presumption  of  law."  ^  In  the  process  of  legal  development,^ 
these  prima  facie  inferences  of  fact  have  been,  for  various  rea- 
sons frequently  so  treated.  This  process  in  the  creation  of  rules 
of  substantive  law  from  those  of  procedure  has  been,  and  to  a  cer- 


(1902)  (set  aside  a  verdict)  ;  North 
of  Scotland  Mortgage  Co  v.  Udell,  46 
V.  C.  Q.  B.  511   (1882). 

3  Interstate  Coal  &  Iron  Co.  v. 
Clintwood  Coal  &  Timber  Co.,  (Va. 
1906)   54  S.  E.  593. 

4.  The  party  Avho  would  show  to  a 
jury  that  goblets  and  shirtbuttons 
composed  of  diamonds  and  rubies  are 
"  necessaries  "  for  an  infant  must  in- 
troduce evidence  to  that  effect.  "  Such 
articles  .  .  .  are  not  prima  facie 
necessary  for  maintaining  a  young 
man  in  any  station  of  life  and 

the  burthen  lay  on  the  plaintiff  to 
give  evidence  of  something  peculiar 
making  them  necessaries  in  this  spe- 
cial case."  Ryder  v.  Wombwell,  L.  R. 
4  Ex.  32  (1868);  Brooker  v.  Scott, 
11  M,  &  W.  67  (1843).  By  failing  to 
do  so,  he  leaves  the  natural  inferences 
to  have  their  normal  effect,  and  even 
adds  to  their  force  the  inference 
furnished  by  the  failure  itself. 

5.  West  Jersey  E.  Co.  v.  Thomas, 
23  N.  J.  Eq.  431  (1873)  (award  of 
arbitrators).  Peel  v.  Kingsmill,  7 
U.  C.  Q.  B.  364  (1850). 

6.  Small   V.   Clewley,    62    Me.    155 
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(1873);  Sturm  v.  Boker,  150  U.  S. 
312,  14  S.  Ct.  99,  37  L.  ed.  1093 
(1893)  ;  Nicol  V.  Vaughan,  6  Bligh 
N.  S.  104,  5  Eng.  Reprint  537,  1  CI. 
&  F.  49,  6  Eng.  Reprint  834  (1832)  ; 
Larraway  v.  Harvey,  14  Quebec  Super. 
Ct.  97  (1898).  "The  appellees  hav- 
ing made  a  prima  facie  case  of  the 
genuineness  of  the  instrument  the 
burden  of  proof  was  cast  upon  the 
intervener  to  rebut  this."  Smith  v. 
Gillum,  80  Tex.  120    (1891). 

7.  Menominee  R.  S.  &  D.  Co.  v.  R. 
Co.,  91  Wis.  447,  C5  N.  W.  176 
(1895). 

§  1025-1.  §§  1082  et  seq.  The 
"  presumption  of  law "  is  but  one 
class  among  prima  facie  inferences, 
though  it  presents  the  peculiarity 
that  the  jury  are  dealing  with  a  rule 
of  law  rather  than  with  a  mere  logical 
inference  and  are,  therefore,  in  case 
they  credit  the  witnesses  by  which  it 
is  established,  rather  directed  than 
permitted  to  follow  the  presumption. 
King  V.  Hopkins,  57  N.  H.  334,  359 
(1876). 

a.  See  §  1086. 
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tain  degree  still  is,  extremely  valuable  for  the  growth  and  develop- 
ment of  the  substantive  law.  Until  the  modern  increase  in  legis- 
lative activity  it  was  a  very  large  element  in  bringing  the 
common  law  into  an  increasing  efficiency  for  meeting  the  needs  of  a 
growing  civilization.  Indeed  it  may  fairly  be  said  that  while  it 
builded  more  slowly  than  its  modern  political  substitute,  it  fre- 
quently biiilded  more  carefully  and,  therefore,  more  enduringly. 
In  connection  with  immediately  succeeding  chapters  on  "  Pre- 
sumptions "  some  consideration  will  be  given  to  the  method  by 
which  the  substantive  law,  which  Sir  Henry  Maine  tells  us,  was 
hidden  in  the  interstices  of  procedure,  was  gradually  evolved  out 
from  its  environment, 
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CHAPTER  XIII. 

PEESUMPTIONS;  INFEEENCES  OF  FACT. 

Presumptions,  1026. 
Inferences  of  fact,  1027. 

inferences  are  rebuttable,  102i8. 

"no  presumption  on  a  presumption,"  1029. 

inference  of  continuance,  1030. 

administrative  assumptions,  1031. 

length  of  time,  1032. 

nature  of  subject-matter,  1033. 

bodily  states  or  conditions,  1034. 
habits,  1035. 
legal  results,  1036. 
legal  status  or  standing,  1037. 
foreign  law,  1038. 
foreign  regulations,  1039. 
official  and  other  fiduciary  relations,  1040. 
qualification  or  disqualification,  1041. 
life,  1042. 

mental  conditions,  1043. 
mental  states,  1044. 
mental  or  moral  character,  1045. 
personal  or  business  relations,  1046. 
relations  to  creditors,  1047. 
relations  to  localities,  1048. 
Inferences  of  regularity,  1049. 
human  attributes,  1050. 
physical,  10i50. 

capacity  for  child  bearing,  1050a. 
power  of  procreation,  1051. 
mental  or  moral,  1052. 

instinct  of  self-preservation,  1053. 
husiness  affairs,  1054. 

dafes  anci  actual  time,  1055. 
MsttaZ  methods  followed,  1056. 
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Inferences  of  regularity, 
official  business,  1057. 
mail  service,  10'57. 

necessary  conditions  on  inference  of  receipt  from 
mailing,  1058. 
(a)  proper  address,  1058. 
(&)  postage  must  he  prepaid,  1059. 
(c)   deposit  in  the  mail,  1060. 
"  due  course  of  mail,"  1061. 

rebuttal  of  inference  of  receipt  from  mailing,  1062. 
inference  of  regularity  of  constant  assistance, 
1063. 
probative  force  of  inference  of  receipt  from  inail- 
ing,  1064. 
request  for  return,  1064. 
corroboration,  1065. 
presumption  of  law,  1066. 
presumption  of  law  denied,  1067. 
inference  rebuttable,  1068. 
telegrams,  1069. 
Omnia  contra  spoliatorem,  1070. 
value  and  damages,  1070a. 
spoliation  a  delihei-ative  fact,  1070b. 
subjective  relevancy,  1070e. 
modifying  circumstances,  1070d. 
spoliation  an  insult  to  the  court,  1070e. 

(1)  fabrication,  1071. 

(a)  witnesses,  1072. 
bribery,  1072a. 

(b)  ivritings,  1073. 
criminal  cases,  1074. 

(2)  suppression,  1075. 
(a)   ivitnesses,  1075. 

failure  to  call,  1075. 

effect  of  knowledge,  1075a. 

equal  availahility,  1075b. 

explanation  permitted,  1075c. 

equity  causes,  1075(i. 

criminal  cases,  1075e. 
failure  to  testify,  1076. 

effect  of  the  inference,  1076a. 
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Omnia  contra  spoliatorem, 
(2)  suppression. 
(a)  witnesses. 

failure  to  testify. 

criminal  cases,  1076b. 
removal  or  concealment,  1077. 
probative  force  of  inference,  1077a. 
moral  aspect,  1077b. 
strength  of  inducement  to  speah,  1077c. 
(6)  writings,  1078. 
destruction,  1078. 

administrative    punishment    and    indulgence, 
1078  a. 
admiralty,  1078b. 
failure  or  refusal  to  produce,  107'9. 
use  of  secondary  evidence,  1079a. 

(1)  spoliating  party,  1079a 

(2)  non-spoliating  party,  1079b. 
refusal  to  produce  on  demand,  lOSO. 

social  consequences  of  suppression,  1080a. 
mutilation,  alteration,  etc.,  lO'&l. 
real  evidence,  1081a. 

§  1026.  Presumptions. —  So  intimate  a  connection  as  that  out- 
lined in  tbe  last  chapter  (§§  1017  et  seq.)  of  the  Burden  of  Evi- 
dence, and  its  changes  in  position  with  the  subject  of  presumptions 
requires  that  a  more  extended  examination  be  undertaken  at  the 
present  time  into  this  perplexing  and  yet  highly  interesting  and 
important  topic  of  presumptions.  Before  this  is  attempted,  it  may 
perhaps  be  deemed  excusable  if  the  earnest  hope,  realized  as  being 
at  present  vain,  be  expressd  that  the  term  "  presumption  "  may  at 
some  future  time  be  eliminated  from  the  l&w  of  evidence.  So 
various  are  the  meanings  and  connotations  attaching  to  this  over 
familiar  term  that  such  a  course,  were  it  feasible,  would  afford  an 
opportunity  for  clear  statement  and  complete  understanding  of 
the  subject  attainable  in  no  other  way.  The  wish  that  the  term 
could  be  finally  dropped  will  impress  any  who  have  had  occasion 
to  consider  the  matter  with  any  care  and  the  more  strongly  by  rea- 
son of  the  fact  that  it  is  entirely  superfluous  and  principally  used, 
at  the  present  time,  on  account  of  its  conve;nient  obscurity.     This 
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■distinction  it  shares  with  "res  gestae"^  and  burden  of  proof, ^  all, 
it  will  be  observed,  importations,  with  changed  meanings,  from  the 
Eoman  or  civil  law.  Other  phrases,  fairly  accurate  in  meaning 
and  use,  stand  ready  to  supply  the  place  of  "  presumption,"  could 
the  consent  of  a  conservative  profession  be  accorded  for  laying  it 
aside.  This  might  well  be  done  because,  apart  from  purely  rhetor- 
ical and  figurative  uses,  as  the  "  presumption  of  innocence,"  *  that 
every  one  is  presumed  to  know  the  law*  and  the  like,  to  which 
no  considerable  importance  need  be  attached,  they  being  observed 
merely  to  be  disregarded,  a  presumption  is  either  an  inference  or 
an  assumpiion.  Appropriate  paraphrases  are,  therefore,  at  hand 
to  supply  the  place  of  "presumption"  in  either  connection. 

Classification  of  presumptions. —  As  an  inference,  a  presump- 
tion is  based  upon  logic,  the  experience  of  mankind ;  as  an  assump- 
tion, it  is  based  upon  or  regulated  by  either  (1)  substantive  law 
or  (2)  administration.^  In  other  words,  under  the  general  term 
"  presumption  "  are  grouped  three  distinct,  though  cognate,  mat- 
ters: (1)  Inferences  of  Fact,  (2)  Presumptions  or  Assumptions  of 
Law,  (3)  Assumptions  of  Administration.  Outside  this  classifi- 
cation, but  Teceiving  the  appellation  of  "  presumptions,"  is  a  class 
of  maxims,  rhetorical  paraphrases  of  rules  of  law  more  correctly 
stated  in  another  form,  commonplaces  of  jurisprudence,  and  the 
like,  to  which  the  designation  of  (4)  Pseudo-Presumptions  seems 
appropriate.  As  between  the  latter  the  presumption  or  assump- 
tion of  law  concerns  itself  with  the  probative  force  of  particular, 
selected  inferences  of  fact;  the  presumption  or  assumption  of 
administration  operates,  in  main,  by  assuming  the  existence  of  a 
fact  or  set  of  facts.  The  latter  class  of  presumptions,  i.  e.,  the 
assumptions  of  administration,  having  no  necessary  relation  to 
inferences  or  their  probative  force,  are  not,  in  reality,  presump- 
tions at  all.  Like  a  presumption  of  law,  however,  the  assumption 
of  administration  assumes  the  existence  of  something,  i.  e.,  the 
truth  of  a  fact  rather  than  the  correctness  of  the  inference  from 
it.  Like  a  presumption  of  law,  moreover,  the  assumption  of  admin- 
istration successfully  takes  the  place  of  more  direct  proof  in  the 
creation  of  a  prima  facie  case,  i.  e.,  it  also  shifts  the  burden  of 
evidence.®    Apparently,  these  assumptions  of  administration  have 

§  1026-1.  §§  8581  et  seq.,   2982  et          4.  §§  1169  et  seq. 

seq.  5.  §§  332  et  seq. 

2.  §§  936  et  seq.  6.  §§  967  et  seq. 

3.  §§  1172  et  seq. 
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been  classified  as  presumptions  of  law  for  no  better  reason  than 
tbat,  baving  tbe  same  juridical  effect  in  connection  with  the  burden 
of  evidence,  they  are  taken  to  be  the  same  thing. 

Order  of  Topics. —  ISFot  to  depart  too  radically  from  termi- 
nology in  general  use,  presumptions  may,  with  advantage,  be  con- 
isidered  in  the  following  classes  and  order ;  Presumptions  or  Infer- 
ences of  fact,  Presumptions  or  Assumptions  of  law,  Assnmptions  of 
Administration  and  Pseudo-Presumptions.  It  will  then  be  advis- 
able to  devote  a  limited  degree  of  attention  to  the  so  called  "  con- 
flict of  presumptions,"  caused  in  main  by  the  confusing  influence 
of  attempting  to  group  so  many  classes  of  matters,  especially  the 
Pseudo-Presumptions,  under  a  single  term. 

§  1027.  Inferences  of  Fact — ^When  used  in  its  primary  and 
original  significance-^  (and  this  is  the  only  sense  in  which  it  has  any 
proper  relation  to  the  law  of  evidence)  all  presumptions  are  of 
fact.^  The  relation  spoken  of  as  a  "  presumption "  or  probable 
inference  of  fact  is  that  which  exists  between  a  factum,  proians 
and  the  factum  prohandum?     As  between  themselves,  the  two 


§  1027-1.  In  its  broad'  aeceptance 
a  presumption  is  a  strong  or  proba- 
ble inference.  Douglass  v.  Mitchell, 
.S5  Pa.  St.  440,  443  ( 1860 )  ;  Aiustln 
V.  Bingham,  31  Vt.  577,  581  (18591. 
Its  primary  and  original  application 
is  one  of  logic.  Only  in  a  derived  or 
secondary  significance,  that  of  a  pre- 
sumption of  law  (§§  1082  et  seq), 
does  it  assume  a  definite  connection 
with  either  substantive  or  procedural 
rules. 

2.  Philadelphia  City  Pass.  R.  Co. 
V.  Henrice,  92  Pa.  St.  431,  433,  37 
Am.   Rep.    699    (1880). 

3.  §  51.  California. —  "A  presump- 
tion of  fact  is  an  inference  which  a 
reasonable  man  would  draw  from  cer- 
tain facts  which  have  been  proved  to 
him.  Its  basis  is  in  logic;  its  source 
is  probability."  Liverpool  &  L.  &  G. 
Ins.  Co.  V.  Southern  Pac.  Co.,  125  Cal. 
434  (1899).  "A  presumption  of  fact 
is  the  natural  connection  of  one  fact 
with  others  by  a  combined  process  of 
proof  and  argument."  Levins  v.  Ro- 
vegno,  71  Cal.  273,  276,  12  Pac.  161, 
163    (1886). 


Colorado. — "A  presumption  of  a 
fact  is  an  inference  of  the  existence 
of  a  certain  fact  arising  from  its 
necessary  and  usual  connection  with 
other  facts  which  are  knovm."  Rob- 
erts V.  People,  9  Colo.  458,  13  Pac. 
630,  638  (1886)  ;  Lane  K.  Missouri 
Pac.  Ry.  Co.,  132  Mo.  4,  33  S.  W. 
645,  650  (1895);  Hilton  v.  Bender, 
69  N.  Y.  75,  82  (1877)  ;  Jackson  v. 
Warford,  (N.  Y.  1831)  7  Wend.  63, 
66 ;  Home  Ins.  v.  Weide,  78  U.S. 
(11  Wall.)  438,  441,  20  L.  ed.  197 
(1871).  "Presumptions  of  fact  are 
inferences  as  to  the  existence  of 
some  fact  drawn  from  the  existence 
of  some  other  fact ;  inferences  which 
common  sense  draws  from  circum- 
stances usually  occurring  in  such 
cases.''  Kent  v.  People,  8  Colo.  563, 
575,   9   Pac.    852,    858    (1885). 

Connecticut. —  "  The  term  '  pre- 
sumption' is  used  to  signify  that 
which  may  be  assumed  without  proof, 
or  taken  for  granted.  .  .  It  is 
asserted  as  a  self  evident  result 
of  human  reason  and  experience.  In 
its  origin,  every  presumption  is  one 
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facts,  factum  prohans  and  factum  probandum  are  said  to  be  pro- 


of fact,  and  not  of  law.  It  may,  in 
course  of  time,  become  a  presump- 
tion of  law,  and  even  an  indisputable 
one.  Its  truth  may  be  so  univer- 
sally accepted  as  to  elevate  it  to  the 
position  of  a  maxim  of  jurisprudence. 
Its  convenience,  as  a  rule  of  decision, 
may  be  so  generally  recognized  as  to 
place  it  in  the  rank  of  legal  fictions. 
But  so  long  as  it  retains  its  original 
character  as  a  presumption  of  fact, 
it  has  simply  the  force  of  an  argu- 
ment." Ward  V.  Metropolitan  Life 
Ins.  Co.,  66  Conn.  227,  238,  33  Atl. 
,902,  904,  50  Am.  St.  Rep.  80   (1895). 

Illinois. — "  Presumptions  "  are  in- 
ferences which  common  sense  draws 
from  the  known  course  of  events,  or 
from  circumstances  usually  occurring 
in  such  cases.  Sears  v.  Vaughan,  230 
111.  572,  82  N.  E.  881  (1907). 
"  These  merely  natural  presumptions 
are  derived  wholly  and  directly  from 
the  circumstances  of  the  particular 
case,  by  means  of  the  common  ex- 
perience of  mankind,  without  the  aid 
or  control  of  any  rules  of  law  what- 
ever." Podolski  V.  Stone,  186  111. 
540,  549,  58  N.  E.  340,  343  (1900). 
See  also,  Kent  v.  People,  8  Colo.  563, 
9  Pac.  853,  858  (1885);  Pittsburg, 
C,  C.  &  St.  L.  Ey.  Co.  v.  Bennett,  9 
Ind.  App.  92,  35  N.  E.  1033,  1039 
(1893). 

New  Mexico. —  "  Presumptions  of 
fact  are  but  inferences  drawn  from 
other  facts  and  circumstances  in  the 
case,  and  should  be  made  upon  the 
common  principles  of  induction."  U. 
S.  V.  Griego,  (N.  M.  1903)  73  Pac. 
20,  34  (citing  Lawson,  Pres.  Ev. 
556). 

New  York. — "  Presumptions  of  fact 
are  but  inferences  drawn  from  other 
facta  and  circumstances  in  the  case, 
and  should  be  made  upon  the  com- 
mon principles  of  induction."  Diet- 
rich r.  Dietrich,  112  N.  Y.  Suppl.  968, 
138  App.  Div.  564   (1908). 

Pennsylvania. — "A  presumption  of 
fact  is  a  conclusion  drawn  by  logic; 


an  argument  which  infers  a  fact, 
otherwise  doubtful,  from  a  fact  which 
is  proved."  Com.  v.  Frew,  3  Pa.  Co. 
Ct.  R.  492,  496    (1887). 

Wisconsin. — "To  constitute  such  a 
presumption,  it  is  necessary  that  there 
be  a  previous  experience  of  the  con- 
nection between  the  known  and  in- 
ferred facts,  of  such  a  nature  that 
as  soon  as  the  existence  of  the  one 
is  established,  admitted,  or  assimied, 
the  inference  as  to  the  existence  of 
the  other  immediately  arises,  inde- 
pendently of  ajiy  reasoning  upon  the 
subject."  Welch  v.  Sackett,  12  Wis. 
243,   257    (1860). 

United  States. — "A  presumption 
of  fact  is  a  mere  inference  from  cer- 
tain evidence,  and,  as  the  evidence 
changes,  the  presumption  necessarily 
varies."  Chicago,  St.  P.,  M.  &  0.  By. 
Co.  V.  Bryant,  (U.  S.  1895)  65  Fed. 
969,  975,  13  C.  C.  A.  249.  "A  pre- 
sumption is  a  probable  inference, 
which  common  sense,  enlightened  by 
human  knowledge  and  experience, 
draws  from  the  connection,  relation, 
and  coincidence  of  facts  and  circum- 
stances with  each  other.  TMien  a  fact 
shown  in  evidence  necessarily  accom- 
panies the  fact  in  issue,  it  gives  rise 
to  a  strong  presumption  as  to  the 
existence  of  the  fact  to  be  proved. 
If  the  fact  in  evidence  usually  accom- 
panies the  fact  in  issue,  it  gives  rise 
to  a  probable  presumption  of  the  ex- 
istence of  the  fact  to  be  proved.  If 
the  fact  shown  in  evidence  only  oc- 
casionally accompanies  the  fact  in 
issue,  it  gives  rise  only  to  a  slight 
and  insufficient  presumption;  but 
even  this  fact  may.  in  connection  with 
other  relevant  and  consistent  facts 
and  circumstances,  constitute  an  ele- 
ment in  circumstantial  evidence." 
U.  S.  r.  Searcey,  (U.  S.  1885)  36 
Fed.  435,  436.  "Presumptions  of 
fact  result  from  the  proof  of  a  fact, 
or  a  number  of  facts  and  circum- 
stances, which  human  experience  has 
shown    are    usually    associated    with 
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batively  or  logically  relevant*  The  mental  process  by  which  this 
relevancy  is  perceived  and  made  effective  for  purposes  of  proof  is 
that  of  inference  J  —  which  when  probable  is  properly  spoken  of 
as  a  presumption.''    Probative  relevancy  between  a  principal  and 


the  matter  under  investigation." 
U.  S.  V.  Searcey,  (U.  S.  1885)  26 
Fed.  435,  437. 

Probative  force  of  inferences  of 
fact. — "  Presumptions  of  fact  depend 
on  inferences  to  be  drawn  by  n  jury 
in  ascertaining  one  fact  from  tbe 
proved  existence  of  another,  without 
the  aid  of  any  rule  of  law.  This 
process  of  finding  out  the  truth  of 
matters  of  fact  in  controversy  in  a 
trial  at  law  belongs  to  the  exclusive 
province  of  a  jury.  They  may  be 
properly  aided  by  the  advice  and  in- 
struction of  the  judge,  but  he  should 
not  control  them  by  positive  direc- 
tions, as  the  whole  matter  should  be 
left  to  their  free  and  independent 
determination.  Presumptions  of  fact 
have  been  classified  by  text  writers 
and  judicial  decisions  as  strong,  prob- 
able and  slight.  When  a  fact  proved 
always  accompanies  a  fact  sought  to 
be  proved,  it  gives  rise  to  a,  strong 
presumption  that  may  control  a  jury 
in  their  investigation.  When  the 
fact  proved  usually  accompanies  the 
fact  sought  to  be  proved  a  probable 
presumption  arises.  Slight  presump- 
tions, which  arise  from  the  occasional 
connection  of  distinct  facts,  are  gen- 
erally disregarded  by  a  jury.  Pre- 
sumptions of  fact  which  the  law  rec- 
ognizes must  be  immediate  infer- 
ences from  the  facts  proved,  and  must 
be  such  as  sensible  men,  influenced  by 
observation,  experience,  and  reason, 
would  draw  from  clearly  established 
facts  that  usually  accompany  the 
matter  at  issue."  U.  S.  r.  Sykes,  (U. 
S.  193)   58  Fed.  1000,  1005. 

4.  §  59.  Fryer  v.  Gathercole,  4 
Exch.  262,  18  L.  J.  Ex.  389,  13  Jur. 
542  (1849).  The  term  presumption 
of  fact  in  this  connection,  designates 


the  inference,  based  upon  experience, 
that  an  unknown  fact  exists  because 
another,  which  usually,  in  common 
experience,  accompanies  or  is  con- 
nected with  it,  has  been  shown  to 
exist.  Graham  v.  Badger,  164  Mass. 
42,  47,  41  N.  E.  61  (1895)  ;  Com.  v. 
Frew,  3  Pa.  Co.  Ct.  492,  496  (1886)  ; 
U.  S.  V.  Searcey,  26  Fed.  435,  437 
(1885). 

5.  Rodan  v.  St.  Louis  Transit  Co., 
207  Mo.  392,  105  S.  W.  1061  (1907)  ; 
Sowders  v.  St.  Louis  &  S.  F.  R.  Co., 
127  Mo.  App.  119,  104  S.  W.  1122 
(1907).  The  term  "presumption  of 
fact "  connotes  the  idea  that  the  in- 
ference is  one  which  naturally  or 
spontaneously  suggests  itself  to  the 
mind.  O'Gara  v.  Eisenlohr,  38  N.  Y. 
296,  299  (1868);  Tanner  v.  Hughes, 
53  Pa.  St.  289,  290  (1866).  The  con- 
nection between  the  factum  proians 
and  the  fnctum  probandum  should  be 
an  immediate  one.  Manning  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  100  U.  S. 
693,  697,  25  L,  ed.  761  (1879).  In 
other  words,  the  term  signifies  that 
experience  is  fairly  uniform  to  the 
effect  stated.  Bach  v.  Cohn,  3  La. 
Ann.  101,  103    (1848). 

For  extravagant  instances  of  fail- 
ure to  observe  this  rule,  see  Rex  v. 
Twyning,  2  B.  &  Aid.  386,  20  Rev. 
Rep.  480  (1819)  ;  Wilkinson  v.  Payne, 
4  T.  R.  468   (1791). 

It  is  obvious  that  a  party  in  whose 
favor  a  presumption  arises  is  en- 
titled to  its  benefit,  as  a  matter  of 
evidence,  without  regard  to  whether 
the  facts  on  which  it  depends  were 
elicited  by  himself  or  his  adversary 
at  one  time  or  another.  Nichols  v. 
Baltimore  &  0.  S,  W.  R.  Co.  (Ind. 
App.  1904),  71  N.  E.   170. 
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evidentiary  fact  lies  in  and  is  manifested  by  the  circumstances 
that  an  inference  arises  from  proof  of  the  evidentiary  that  the 
principal  fact  also  exists.  In  other  words,  two  facts  are  relevant 
when  the  existence  of  one  raises  a  presumption  as  to  the  existence 
of  the  other.  Which  is  probans  and  which  in  a  given  connection 
prohandum  is  determined  in  most  cases  by  an  entirely  extrinsic 
circumstance,  the  nature  of  the  right  or  liability  asserted  in  the 
action.^  As  all  evidence  consists  of  probative  facts  carrying 
this  inference  of  the  existence  of  the  unkaown  from  proof  of  the 
known,  all  proof,  even  the  most  direct  being  in  a  sense  circum- 
stantial, it  follows  that  such  inferences  of  fact  are  an  incident  of 
all  evidence.  So,  while  it  may  be  convenient,  for  administrative 
purposes,  such  as  expediting  tri.als  or  giving  certainty  to  substan- 
tive law,  to  assign  a  provisional  probative  force  to  certain  of  such 
inferences  of  fact,  it  is  important  to  observe  that  the  inference  of 
fact,  in  itself  considered,  is  entirely  apart  from  procedure  and  is 
purely  a  question  of  experience,  i.  e.,  of  probative  relevancy  inher- 
ent in  any  fact  fairly  to  be  designated  evidentiary  in  a  given  con- 
nection. 

The  presumption  of  fact  is,  as  has  been  said,  the  type  and  basis 
of  all  forms  of  presumption.  Such  inferences  do  not  readily  admit 
of  classification ;  —  their  number  is  far  too  great.  A  complete  list 
would  enumerate  all  valid  arguments  from  every  provable  fact. 
Only  when  logic  is  replaced  or  otherwise  affected  by  substantive 
law  or  procedure  does  helpful  classification  begin.  Even  a  general 
classification  of  inferences  of  fact  in  respect  to  probative  force 
seems  to  be  of  doubtful  expedience ;  —  assuming  it  to  be  rationally 

6.  A  presumption,  or  inference,  is  which  action  or  failure  to  act  may 
not  a  separate  thing  in  itself,  an  reasonably  be  based.  "  Presumptions 
evidentiary  fact.  It  is  merely  the  of  facts  are,  at  best,  but  mere  argu- 
mental  process  by  which  the  known  ments,  and  are  to  be  judged  by  the 
relation  which  experience  shows  to  ex-  common  and  received  tests  of  the 
ist  between  the  parts  of  an  orderly  truth  of  propositions  and  the  valid- 
universe  leads  or  compels  the  mind  to  ity  of  arguments."  Lawhorn  v.  Car- 
believe  that  one  of  two  facts  stand-  ter,  11  Bush  (Ky.)  7,  9  (1874). 
ing  in  a  particular  relation  to  each  In  a  very  just  sense,  the  inference 
other  exists,  in  a  given  case,  because  or  presumption,  of  fact  is  the  essence 
the  other  has  been  shown  to  do  so.  of  all  evidence.  Wherever  the  un- 
it is  the  existence  of  this  relation  known  is  proved  by  establishing  the 
between  two  facts  in  which  relevancy  known,  including  the  most  direct 
consists.  Argument,  so  far  as  valid,  statement  of  a  witness  or  the  clearest 
points  out  these  relationships  as  a  assertion  of  a  document,  the  inference 
ground   for   the   mental   certitude   on  of  fact  is  present. 
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possible.'^  The  relation  of  the  presumption  of  law®  to  the  infer- 
ence of  fact  will  hereafter  be  considered.  It  may  be  sufficient,  in 
this  place,  to  say  that  the  presumption  of  law  is  a  rule  of  law, 
related  to  a  particular  branch  of  the  substantive  law  which,  for 
administrative  purposes,  provisionally  assumes  'the  prima  facie 
truth  of  certain  of  the  stronger  and  more  conclusive  inferences  of 
fact  with  which  the  law  is  called  upon  to  deal.  These  segregated 
inferences  of  fact  are  a  varied  and  fluctuating  class ;  —  opening 
often  to  exclude  an  old  inference  no  longer  justified  by  experience 
or  to  admit  a  new  one  which  has  forced  its  way  into  recognition  in 
the  action  of  juries  or  in  the  thinking  of  the  community.  Out  of 
the  general  mass  of  such  inferences  of  fact  from  time  to  time,  is 
selected,  for  purposes  of  jurisprudence,  the  "  presumption  of  law," 
properly  so  called,  most  often  as  part  of  the  process  of  making  a 
rule  in  the  substantive  law.®  In  this,  as  is  more  fully  noticed 
later,  the  substantive  rule  is  first  stated,  tentatively,  as  an  adminis- 
trative and,  later,  as  a  procedural  one.  The  suggestion  of  the  pre- 
siding judge  is,  as  it  were,  but  the  false  constructive  work,  or 
scaffolding  or  mould  which  will  be  laid  aside  when  the  procedural 
plaster  has  "  set "  into  the  rule  of  substantive  law. 

§   1028.  (Inferences  of  Fact) ;  Inferences  are  rebuttable It  is 

part  of  the  very  definition  of  a  presumption  that  it  is  rebuttable.'^ 

7.  "More  than  one  attempt  has  142  111.  App.  21  (1908)  [judgment 
been  made  by  our  jurists  to  classify  affirmed  (1909),  86  N.  E.  604]; 
natural  presumptions  according  to  Gravest.  Colwell,  90  111.  612  (1878). 
their  weight,  as  violent,  probable,  or  Kansas. —  Burkhalter  v.  Farmer,  5 
light   presumptions,   or   as   strong   or  Kans.    477    (1870). 

slight  presumptions.     I  cannot,  how-  Louisiana. —  Tilghman's  Succession, 

ever,  but  regard   all  such  efforts   as  7  Rob.  387    (1844). 

chimerical.    Inferences  vary  in  weight  Minnesota. —  Morris     v.     McClary, 

by  such  infinitesimally  small  degrees  43  Minn.  346,  46  N.  W.  238  (1890). 

as  to  render  any  attempt  to  measure  Nem   Hampshire. —  Bow   v.   Allens- 

their  probative  force  by  a  fixed  scale  town,  34  N.  H.  351,  69  Am.  Dec.  489 

palpably  futile."     Gulson,  Philosophy  (1857). 

of  Proof,  432,   §   497.  Oklahoma.— Willisima     v.     Fourth 

8.  §§  1082  et  segr.  Nat.     Bank,     82     Pac.     496      (1905) 

9.  §  1086.  (statutory  presumption  of  fraud). 

§  102a-l.  Alabama. —  Givens         v.  Texas. —  Jester  v.  Steiner,  86  Tex. 

Tidmore,  8  Ala.  745   (1845).  415,  25  S.  W.  411    (1894). 

California. —  Billings  v.  Billings,  2  Vermont. —  Philadelphia    F.    Assoc. 

Cal.  107,  56  Am.  Dec.  319    (1852).  v.  Merchants'  Nat.  Ba,nk,  54  Vt.  657 

Connecticut. —    Chillingworth        v.  (1881). 

Eastern  Tinware  Co.,  66  Conn.  306,  33  United   States. — Allen  v.   Blunt,    1 

Atl.  1009   (1895).  Fed.  Cas.  No.  217,  3  Robb  Pat.  Cas. 

Illinois. —  Donaldson  v.  Donaldson,  530,  3  Woodb.  &  M.  131   (1846). 


1029 


Infeeences  of  Tact- 


1228 


An  irrebuttable  or  conclusive  presumption  would  be  a  contradic- 
tion in  terms."  The  "  conclusive  presumption  " —  the  old  proe- 
sumptio  juris  et  de  jure,  is  therefore  in  no  true  sense  a  presump- 
tion at  all ;  —  though  early  efforts  were  made  to  assign  a  logical 
basis  to  it  in  certain  instances.  For  example,  the  conclusive  pre- 
sumption that  seeking  to  depose  the  king  was  compassing  his  death^ 
has  been  treated  as  a  conclusive  presumption  with  a  foundation  in 
reason. 

§  1029.  C/n/erences  of  FacO ;"  No  Presumption  on  a  Presump- 
tion."—  The  requirement  that  the  logical  inference  styled  a  pre- 
sumption of  fact  should  be  a  strong,  natural  and  immediate  one 
brings  as  a  corroUary  the  rule  that  no  inference  can  legitimately 
be  based  upon  a  fact  the  existence  of  which  itself  rests  upon  a 
prior  inference.  In  other  words,  there  can  be,  in  the  great  ma- 
jority of  eases,  no  presumption  upon  a  presumption.^  On  the  con- 
trary, the  fact  used  as  the  basis  of  the  inference,  the  terminus  a 


England. —  Jayne  v.  Price,  1  Marsh. 
68,  5  Taunt.  326,  15  Rev.  Rep.  518,  1 
B.  C.  L.  173  (1814).  "Presump- 
tions of  fact  are  inferences  from  evi- 
dence, and  they  may  be  resisted  by 
evidence  leading  to  an  opposite  con- 
clusion As  matters  of  fact  they  are 
to  be  submitted  to  a  jury."  Bow  v. 
Allenstown,  34  N.  H.  351,  365,  69 
Am.  Dec.  489  (1S57).  "A  presump- 
tion at  best  is  but  a  prima  facie 
method  of  proof  and  may  be  rebut- 
ted." Bernhardt  v.  Western  Penn. 
R.  Co..  159  Pa.  360,  363,  28  Atl.  140, 
141    (1893). 

2.  §§   1160  et  seg. 

3.  Tooke's  Case,  25  How.  St.  Tr.  1 
(1794);  Hardy's  Case,  24  How.  St. 
Tr.    1360    (1794). 

§  1029-1.  Arkansas. —  Pennington 
V.  Yell.  11  Ark.  212,  52  Am.  Dec. 
262     (1850). 

Connecticut. —  Ward  r.  Metropoli- 
tan L.  Ins.  Co.,  66  Conn.  337,  33  Atl. 
902,  50  Am.  St.  Rep.   80    (1895). 

District  of  Columhia. —  Davis  r. 
U.  .S.,  18  App.  Cas.  468    (1901). 

Georgia. —  (Georgia  Ry.  &  Electric 
Co.  I.  Harris,  1  Ga.  App.  714,  57  S. 
E.  1076    (1907). 


Illinois.- —  Dycyznski  v.  Illinois 
Steel  Co.,  115  111.  App.  326  (1904); 
Globe  Ace.  Ins.  Co.  v.  Gerisch,  163 
111.  625,  45  N.  E.  563,  54  Am.  St. 
Rep.  486    (1896). 

Indian  Territory. —  Missouri,  etc., 
R.  Co.  t:  Wilder,  3  Indian  Terr.  85, 
53   S.  W.  490    (1899). 

Indiana. —  United  States  Cement 
Co.  V.  Whitted,  (App.  1910)  90  N.  E. 
481. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
McFarland,  2  Kan.  App.  662,  43  Pac. 
788    (1896). 

Missouri. —  Huttig-ilcDermid  Pearl 
Button  Co.  V.  Springfield  Shirt  Co., 
(App.  1910)  124  S.  W.  1094;  Collins 
V.  Star  Paper  Mill  Co.,  (App.  1910) 
127  S.  W.  641;  State  r.  Jacobs,  133 
Mo.  App.  182,  113  S.  W.  344  (1908)  ; 
Haynie  v.  Hammond  Packing  Co..  126 
Mo.  App.  88.  103  S.  W.  581  (1907)  ; 
Bigelow  V.  Metropolitan  St.  R.  Co.,  48 
Mo.    App.    367     (1892). 

yfui  Hampshire. —  Cole  r.  Board- 
man.  63  N.  H.  580,  4  Atl.  572   (1885) 

\ew  York. —  I.amb  v.  Union  Ry. 
Co.  of  New  York  City,  195  N.  Y.  260, 
88  N.  E.  371   (1909)    [order  reversed. 
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quo,  so  to  speak,  must  be  established  in  a  clear  manner,  devoid 
of  all  uncertainty.^ 

§  1030.  (Inferences  of  Pact) ;  Inference  of  Continuance —  It 

is  said  that  there  is  a  "  presumption  against  change."  A  given 
state  of  affairs  being  shown  to  exist,  it  "will  be  presumed  to  con- 
tinue for  a  reasonable  time.^  This  seems  to  be  an  inference  of 
fact  and  the  use  of  it  is  a  frequent  incident  of  forensic  contests. 
To  prove  the  existence  of  a  fact  or  of  a  continuous  state  of  things 
at  a  given  time,  is  often,  in  itself,  practically  impossible.     The 


109  N.  Y.  Suppl.  97,  125  App.  Div. 
386   (1908)']. 

Pennsylvania. —  Philadelphia  City 
Pass.  R.  Co.  V.  Henrice,  92  Pa.  St. 
431,  37  Am.  'Rep.   699    (1880). 

Texas. —  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Mcintosh  &  Car- 
lisle, (Civ.  App.  1910)  126  S.  W. 
692;  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Byrd,  (Civ.  App.  1910) )  124 
S.  W.  738;  Ryle  v.  Davidson,  (Civ. 
App.  1909)  116  S.  W.  823  (certified 
questions  answered,  115  S.  W.  28 )  ; 
Jones  V.  Ft.  Worth  &  D.  C.  Ry.  Co., 
(Civ.  App.  1907)  105  S.  W.  1007; 
Moore  v.  Hansoom,  (Civ.  App.  1907) 
103  S.  W.  665;  Missouri,  etc.,  R.  Co. 
V.  Porter,  73  Tex.  304,  11  S.  W.  324 
(1889). 

Fermonj.— ©oolittle  v.  Holton,  26 
Vt.   588    (1854). 

United  States. —  Cunard  Steamship 
Co.  V.  Kelley,  126  Fed.  610,  61  C.  C. 
A.  532  (1903);  Manning  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  100  U.  S. 
693,  25  L.  ed.  761  (1879).  See  also, 
Xenia  First  Nat.  Bank  i\  Stewart, 
114  U.  S.  224,  5  S.  Ct.  845,  29  L.  ed. 
101  (1884)  ;  U.  S.  V.  Pugh,  99  U.  S. 
265,  25  L.  ed.  322  (1878).  "A  pre- 
sumption can  arise  only  from  facts 
actually  proven  by  direct  evidence. 
A  presumption  is  not  a  legitimate 
foundation  for  a  presumption.  If  this 
were  not  true,  there  would  be  no 
limit  to  conjecture."  Thayer  v. 
Smoky  Hollow  Coal  Co.,  121  Iowa 
121,  96  N.  W.  718,  721  (1903).  "A 
presumption    which    the    jury    is    to 


make  is  not  a  circumstance  in  proof, 
and  is  not,  therefore,  a  legitimate 
foundation  for  »  presumption." 
Moore  l.  Renick,  95  Mo.  App.  202, 
210,  68  S.  W.  936,  939  (1902).  "A 
presumption  of  fact  is  a  logical  ar- 
gument from  a  fact  to  a  fact;  or,  as 
the  distinction  is  sometimes  put,  it 
is  an  argument  which  infers  a  fact 
otherwise  doubtful,  from  a  fact  which 
is  proved.  Hence,  a  presumption  of 
fact,  to  be  valid,  must  rest  on  a  fact 
in  proof."  Mclntyre  v.  Ajax  Min.  Co., 
20  Utah  323,  340,  60  Pac.  552,  557 
(1899)  {citing  Whart.  Ev.  [3rd  ed.] 
§  1226).  See  also,  Bluedorn  v.  Mis- 
souri Pac.  R.  Co.,  (Mo.  1893)  24  S. 
W.  57,  60;  Smith  v.  Gardner,  36 
Neb.  741,  55  N.  W.  245  (1893). 
Whenever  circumstantial  evidence  is 
relied  on  to  prove  a  fact,  the  cir- 
cumstances must  be  proved  and  not 
themselves  presumed.  Cunard  S.  S. 
Co.  V.  Kelley,  (Mass.  1903)  126  Fed. 
610. 

2.  Duncan  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  82  Kan.  230,  108  Pac.  101 
(1910)  ;  U.  S.  V.  Ross,  92  U.  S.  281, 
23   L.   ed.   707    (1875). 

§  1030-1.  California. —  Schander  v. 
Gray,  86  Pac.  695   (1906)    (absence). 

Maine. —  Williams  v.  Ellis,  101  Me. 
247.  63  Atl.  818  (1906)  (prior  action 
pending). 

Michigan. —  Sanford  v.  Millikln, 
144  Mich.  311.  13  Detroit  Leg.  N.  171, 
107  N.  W.  884    (1906)    (possession)! 

Missouri. —  Viertel  v.  Viertel,  212 
Mo.  563,  111  S.  W.  579   (1908). 
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most  which  can  be  done  is  to  show  its  existence  at  a  previous  or 
subsequent  period  and  ask  the  tribunal  to  draw  from  this  proof 
an  inference  that  it  existed  at  the  time  in  question.^  Evidently 
the  logical  force  of  the  inference  will  be  found  to  be  conditioned 
by  two  variables  (1)  the  length  of  time  intervening  between  the 
factum  probans  and  the  factum  probandum  (2)  the  persistent  or 
mobile  nature  of  the  subject-matter  to  which  the  inference  is 
applied.  Where  the  subject-matter  is  of  a  permanent  character 
but  slightly  subject  to  or  affected  by  change  of  condition,  a  very 
considerable  time  may  elapse  and  yet  leave  the  suggestion  that  it 
existed  at  a  later  time  because  it  did  so  at  an  earlier  period,  one 
of  rational  probative  force.*    On  the  other  hand,  establishing  the 


New  York. —  In  re  Darrow's  Es- 
tate, 118  N.  Y.  S.  1082,  64  Misc.  Itep. 
224    (1909). 

Wisconsin. —  State  v.  Chittenden, 
127  Wis.  468,  107  N.  W.  500  (1906) 
( reputation  of  a,  college ) .  Nothing 
is  of  greater  permanence  than  the 
operation  of  natural  forces  under  the 
same  conditioning  circumstances. 
Sandiford  v.  Town  of  Hempstead,  90 
N.  Y.  Suppl.  76,  97  App.  Div.  163 
(1904)  (effect  of  action  of  tidal  cur- 
rents). Things  once  proved  to  exist 
are  presumed  to  continue  until  the 
contrary  is  established  by  evidence 
either  direct  or  presumptive.  Moore 
t\  Ohio  Valley  Gas  Co.,  (W.  Va.  1908) 
60  S.  E.  401. 

2.  In  matter  of  law  the  same  infer- 
ence or  assumption  will  often  be  made. 
People  V.  Zimmerman,  (Cal.  App. 
1909)  104  Pac.  590;  Burke  t;.  City 
and  County  Contract  Co.,  117  N.  Y. 
S.  400,  133  App.  Div.  113  (1909). 
Thus,  it  will  be  taken,  so  far  as  the 
inference  is  a  reasonable  one,  that  the 
Constitution  and  laws  shown  to  exist 
in  a  given  state  were  in  operation 
at  the  time  of  making  a  certain 
contract.  Cook  v.  Chicago,  R.  I.  & 
P.  Ey.  Co.,  (Neb.  1907)  110  N.  W. 
718.  In  like  manner,  in  the  ab- 
sence of  evidence  as  to  the  law  of  a 
sister  state,  it  will  be  assumed  that 
the  laws  of  the  state  are  the  same 
as  were  those  of  the  territory  which 


was  its  former  legal  status.  Betz  v. 
Wilson,  17  Okla.  383,  87  Pac.  844 
( 1906 ) .  It  cannot,  however,  be  pre- 
sumed or  assumed  that  the  construc- 
tion given  by  the  courts  of  a  territory 
is  operative  in  a  portion  of  a  subse- 
quently incorporated  state  which 
was  never  a  part  of  that  territory. 
Western  Union  Telegraph  Co.  v. 
Parsley,  (Tex.  Civ.  App.  1909)  121 
S.  W.  226.  The  court  will  not  pre- 
sume that  the  decisions  of  the  courts 
of  a  territory  prevail  after  the  terri- 
tory has  been  admitted  as  a  state. 
Western  Union  Telegraph  Co.  v. 
Parsley,  (Tex.  Civ.  App.  1909)  121 
S.  W.  226. 

Kecord. —  The  same  inference  has 
been  applied  to  matters  of  record, 
e.  g.,  the  continued  appearance  of  the 
prisoner  in  court  on  a  criminal  trial. 
State  V.  Gibson,  (W.  Va.  1910)  68 
S.  E.  295. 

3.  The  operation  of  natural  law 
furnishes  what  may  perhaps  be  deemed 
the  maximum  force  of  the  inference. 
An  instance  is  furnished  by  the  uni- 
form action  of  the  tides.  It  is,  for 
example,  a  fair  inference  of  fact  that 
a  constant  shifting  in  the  various  in- 
lets of  Eockaway  Beach,  or  Long 
Island,  in  the  State  of  New  York 
shown  to  be  going  on  at  the  present 
time  was  in  progi'ess  in  1725.  Sandi- 
ford r.  Town  of  Hempstead.  186  N.  Y. 
554,  79  N.  E.  1115   (1906)    [affirming 


1231 


Scope  of  Inference  of  Continuance. 


§  1030 


existence  of  a  purely  transitory  state  or  evanescent  fact  may  fail 
to  furnish  to  any  reasonable  mind  the  basis  of  an  inference  that 
the  situation  was  in  the  same  condition  shortly  after  that  time. 
A  ruling  regarding  the  inference  of  continuance  of  a  given  fact 
or  state  is  therefore  in  reality  a  ruling  as  to  the  question  whether 
the  inference  of  continuance  still  presents  logical  force  or  has  lost 
it  by  reason  of  remoteness.  The  true  inquiry  in  each  case  is  at 
what  point  in  the  past  will  evidence  of  the  existence  of  a  given 
fact  or  state  of  affairs  cease  to  be  probative  as  to  its  existence  at  a 
later  period.  Or,  to  reverse  this  statement,  how  long  may  a  state 
of  affairs  shown  to  exist  at  a  given  time  be  presumed  to  continue  ?* 
The  established  rule  is  that  the  court  will  infer  that  a  particular 
fact  or  set  of  facts  continues  to  exist  as  long  as  such  facts  usually, 
as  a  matter  of  experience,^  have  been  found  so  to  continue.® 


97  N.  Y.  App.  Div.   163,   100  N.  Y. 
Suppl.  76   (1904)]. 

4.  California. —  Hohenshell  v.  South 
Riverside  Land,  etc.,  Co.,  128  Cal.  627, 
61  Pac.   371    (1900). 

Indiana. —  Toledo,  etc.,  R.  Co.  v. 
Smith,  25  Ind.  288    (1865). 

Massachusetis. —  Martin  v.  Fishing 
Ins.  Co.,  20  Pick.  389,  32  Am.  Dec. 
220   (1838). 

Michigan. —  Bethel  v.  Linn,  63 
Mich.  464,  474,  30  N.  W.  84    (1886). 

Missouri. —  Haskings  v.  St.  Louis, 
etc.,  R.  Co.,  58  Mo.  302   (1874). 

7}  em  York. —  Gernau  v.  Oceanic 
Steam  Nav.  Co.,  141  N.  Y.  588,  36 
N.  E.  739   (1894). 

5.  The  law  will  not  presume  a  thing 
contrary  to  the  custom  of  men. 
Bright  V.  J.  Bacon  &  Sons,  (Ky. 
1909)  116  S.  W.  268,  20  L.  R.  A. 
(N.  S.)    386. 

6.  Alabama. —  Garner  v.  Green,  8 
Ala.   96    (1845). 

Florida. —  Bludworth  v.  Bray,  S3 
So.  957    (1910)     (field  crops). 

Indiana. —  McAfee  v.  Montgomery, 
21  Ind.  App.  196,  51  N.  E.  957 
(1898). 

Iowa. —  Wheelan  v.  Chicago,  etc.,  R. 
Co.,  85  Iowa  167,  178,  52  N.  W.  119 
(1898). 


Massachusetts. —  McCraw  v.  Me- 
Craw,  171  Mass.  146,  50  N.  E.  526 
(1898). 

Missouri. —  Dean  v.  Toledo,  St.  L. 
&  W.  R.  Co.,  (App.  1910)  128  S.  W. 
10  (shipment  of  perishable  goods)  ; 
Pope  V.  Kansas'  City  Cable  R.  Co.,  99 
Mo.  400,  12  S.  W.  891   (1889). 

Nevada. —  Table  Mountain  Gold, 
etc.,  Min.  Co.  v.  Waller's  Defeat  Sil- 
ver Min.  Co.,  4  Nev.  218,  97  Am.  Dec. 
526    (1868). 

New  Hampshire. —  Cobleigh  v. 
Young,  15  N.  H.  493    (1844). 

New  York. —  People  v.  McLeod,  1 
Hill  377,  37  Am.  Dec.  328    (1841). 

Pennsylvania. —  Oiler  v.  Bonebrake, 
65  Pa.  St.  338    (1870). 

Texas. —  Kosminsky  v.  Estes,  27 
Tex.  Civ.  App.  69,  65  S.  W.  1108 
(1901). 

Wisconsin. —  Ellis  v.  State,  138 
Wis.  513,  119  N.  W.  1110  (1909); 
Barrett  r.  Stradl,  73  Wis.  385,  41 
N.  W.  439,  9  Am.  St.  Rep.  795  (1889). 

England. —  Reg.  v.  Willshire.  6  Q. 
B.  D.  366,  14  Cox  C.  C.  541,  45  J.  P. 
375,  50  L.  J.  M.  C.  57,  44  L.  T.  Rep. 
N.  S.  222,  29  Wkly.  Rep.  473  (1881)  ; 
Marine  Invest.  Co.  v.  Haviside,  L.  R. 
5  H.  L.  624,  42  L.  J.  Ch.  173   (1872). 
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§   1031.  (Inferences   of  Fact;  Inference  of   Continuance); 

Administrative  Assumptions —  It  is  evident  from  what  has  been 
said  in  this  connection  that  while  there  is  an  element  of  probative 
force  in  the  inference  of  continuance  which  fairly  entitles  it, 
under  many  circumstances,  to  rank  as  an  inference  of  fact,  in 
other  cases  this  so-called  "  presumption ''  is  merely  an  adminis- 
trative assumption  of  regularity.^  This  is  but  natural.  Continu- 
ance and  regularity  are  merely  different  aspects  of  the  marked 
uniformity  observed  to  exist,  as  is  elsewhere  stated,  in  the  natural 
world "  or  in  'that  of  mind  or  moral  conduct.^  The  basis  of  the 
logical  inference  and  the  administrative  action  is  therefore  the 
same  and  whether,  in  speaking  of  a  ruling  on  this  subject,  the 
phraseology  of  logic  or  that  of  judicial  administration  be  employed 
seems  in  many  instances  to  be  almost  a  matter  of  indifference. 
Thus,  it  may  properly  be  said  that  no  administrative  assumption 
is  made  that  a  fact  shown  to  have  been  in  being  at  a  particular 
time  was  in  existence  for  any  definite  period  prior  to  that  time;* 
or  that  it  will  continue  to  exist  for  any  given  period  in  the  future.* 
Where,  however,  a  state  of  affairs  is  presented,  as  profound  intoxi- 
cation,® insolvency,''  and  the  like,^  which  obviously  has  required  a 


§  1031-1.  §§  1049  et  seq. 

2.  §§   3150  et  seq. 

3.  §§  3207  et  acq. 

4.  Alabama. —  Murdock  v.  State,  68 
Ala.  567    (1881). 

Arkansas. —  Butler  r.  Henry,  48 
Ark.  551,  3  S.  W.   878    (1886). 

California. —  Windhaus  v.  Bootz,  92 
Cal.   617,   28   Pac.   557    (1891). 

Illinois. —  Erskine  v.  Davis,  25  111. 
251   (1861). 

loiixi. —  In  re  Brighaia's  Estate,  120 
N.  W.  1054  ( 1909 )  ;  State  v.  Dexter, 
115  Iowa  678,  87  N.  W,  417    (1901). 

Kentucky. —  Hyatt  r.  James,  2 
Bush  463,  92  Am.  Dec.  505  (1867). 

Louisiana. —  Barelli  v.  Lytle,  4  La. 
Ann.   557    (1849). 

Massachusetts. —  Hingham  r.  South 
Scituate,  7  Gray  229    (1856). 

Michigan. —  Blank  r.  Livonia,  79 
Mich.   1,   44  N.  W.   157    (1889). 

Nevada. —  Tonopah  &  G.  R.  Co.  v. 
Fellanhaum,  107   Pac.   882    (1910). 

Wew  Jersey. —  Dixon  r.  Dixon,  24 
N.  J.  Eq.  133  (1873). 


North  Carolina. —  Jarvis  r.  Vander- 
ford,  116  X.  C.  147,  21  S.  E.  302 
(1895). 

Texas. —  Milmo  Xat.  Bank  v.  Cobba, 
(Civ.  App.  1910)  128  S.  W.  151; 
Western  Union  Telegraph  Co.  v. 
Hughey.  (Civ.  App.  1909)  118  S.  W. 
1130;  Henderson  r.  Lindley.  75  Tex. 
185,  188,   12   S.   \\.  979    (1889). 

Vermont. —  Martyn  r.  Curtis,  67 
Vt.  263,  31  Atl.  296    (1894). 

'Wisconsin. — Pierce  r.  Stolhand,  124 
N.  \Y.  259  (1910)  ;  Ellis  r.  State.  138 
Wis.  513.  119  X.  W.  1110  (1909)  ; 
Body  V.  Jewsen.  33  Wis.  402   (1873). 

Canada. —  Cullen  r.  Voss,  15  N. 
Brunsw.  464   (1S75). 

5.  Covert  v.  Gray,  34  Hovp.  Pr. 
(X.  Y.)  450  (1865). 

6.  State  r.  Hubbard,  60  Iowa  466, 
468.  15  X.  W.  287    (1883). 

7.  Emmerich  r.  Heflferan.  58  N.  Y. 
Super.  Ct.  217,  9  N.  Y.  Suppl.  801 
(1890). 

8.  Gaulden  r.  Lawrence,  33  Ga.  159 
(1862)    (physical  infirmity).    See  also. 
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certain  length  of  time  for  its  creation,  the  pre-existence  of  the 
state  or  of  its  efficient  causes  may  properly  be  assumed  to  have 
existed  over  a  reasonable  interval  in  the  past.  Similarly,  no  infer- 
ence of  continuance  in  the  future  can  be  raised  upon  proof  of  a 
state  of  things  which  is  essentially  retroactive,  in  its  nature  or 
operation.*  It  scarcely  need  be  said  that  the  truth  of  the  presump- 
tion is,  in  any  case,  rebuttable.^" 

§   1032.  (Inferences  of  Fact;  Inference  of  Continuance); 

Length  of  Time —  The  inference  of  continuance,  imless  reinforced 
by  additional  evidence'  grovrs  weaker  with  the  lapse  of  time.  It 
is  strongest  in  the  beginning,^  decreases  in  strength  at  various 
rates  appropriate  to  the  nature  of  the  subject-matter  to  which  the 
inference  or  assumption  is  being  applied  until  it  ceases  entirely. 
It  may  even,  perhaps,  as  in  case  of  the  continuance  of  life,  be 
replaced  by  a  presumption  or  inference  to  the  contrary  effect' 
which  as  the  presumption  of  continuance  has  been  weakening  in 
probative  force,  has  itself  been  growing  in  probability. 

Value. —  The  value  of  property,  real*  or  personal  is  a  function 
of  so  many  variables  that  its  continued  unimpaired  existence  at 
any  particular  time  can  scarcely  be  predicated. 

§   1033.  (Inferences  of  Fact;  Inference  of  Continuance); 

Nature  of  Subject-Matter — The  more  impermanent  the  fact  or 
state  of  affairs,  the  shorter  will  be  the  time  during  which  it  will 
be  assumed  to  continue.'  Per  contra,  the  more  enduring  the  nature 

Strong  V.  Laurence,   58  Iowa  55,   13  Seebe,    (Tex.   Civ.  App.   1897)    40  S. 

N.   W.   74    (1882);    Carlisle  v.  Rich,  W.  875). 

8  N.  H.  44  (1835) ;  Pickup  v.  Thames,  3.  OUver    v.    EUzy,    11    Ala.    632 

etc..  Mar.  Ins.  Co.,  3  Q.  B.  D.  594,  4  (1847)  ;   Gtoodwin  ».  Dean,  50  Conn. 

Aspin.    43,    47    L.    J.    Q.    B.    749,    39  517    ( 1883 )  ;   Allen  f.   Brown,   83  Ga. 

L.  T.  Rep.  N.  S.  341,  26  Wkly.  Rep.  161,  9  S.  E.  674  (1889). 

689    ( 1878 )  ;   Doe  t).  Young,   8  Q.  B.  4.  McDougald  ».  Southern  Pac.  K. 

63,  65,  9  Jur.    941,  15  L.  J.  Q.  B.  9,  Co.,  (Cal.  App.  1908)   98  Pac.  685. 

55  E.  C.  L.  63   (1845).  §  1033-1.  High  v.  Bank  of  America, 

9.  Ellis  V.  State,  138  Wis.  513,  119  103  Cal.  525,  37  Pac.  508  (1894) 
N.  W.  1110   (1909).  (small  deposit  in  'bank)  ;  MoCabe  v. 

10.  Chillingworth  f.  Eastern  Tin-  Com.,  (Pa.  1886)  8  Atl.  45  (posses- 
ware  Co.,  66  Conn.  306,  33  Atl.  1009  sion  of  small  sum  of  money)  ;  Drew 
(1895).  V.   Durnborough,    2   C.   &    P.    198,    12 

§   1032-1.    Howland    v.    Davis,    40  E.   C.   L.   525    (1825)     (possession  of 

Mich.  545    (1879).     See  also,  Coghill  letters).      It   has   been    said,    indeed, 

V.  Boring,  15  Cal.  213,  219   (1860).  that  accounts  shown  to  be  good  and 

2.  Nash  r.  Classon,  55  111.  App.  356  collectible  will  be  presumed  to  so  con- 

(1894)  ;  Bexar  Bldg.,  etc.,  Assoc,  v.  tinue.  Thornton-Thomas  Mercantile 
Vol.  II         78 


§§  1034-10'36     Infeeences  of  Fact.  1234 

of  tlie  situation  shown  to  exist,  the  longer  will  it  be  taken  to  main- 
tain its  present  condition.  Obviously  situations  in  which  volition 
enters  as  an  element  are  more  transitory  than  those  that  consti- 
tute part  of  the  order  of  nature. 

§   1034.  (Inferences    of   Pact;   Inference    of    Continuance; 
Nature  of  Subject^Matter) ;  Badily  States  or  Conditions. —  How 

far  a  bodily  condition  will  be  taken  to  continue  without  essential 
change  is  dependent  upon  the  laws  of  physiology  established  by 
experience.  Life,  for  example,  will  be  "  presumed  "  to  continue 
BO  long  as,  under  the  conditions  shown  to  exist,  it  would  be  reason- 
able to  think  it  should  do  so.  In  case  of  a  young  person,  in  good 
bodily  health,  exposed  to  no  particular  contagion  or  other  danger 
the  inference  of  continued  bodily  existence  would  be  strong.  In 
proportion  as  any  of  these  circumstances  becomes  changed  or  re- 
placed by  its  opposite  it  would  naturally  follow  that  a  decrease 
or  even  an  elimination  of  probative  force  would  occur.  For  the 
same  reasons,  the  inference  of  a  continuance  of  a  bodily  state  or 
condition,  as  to  health,-'  will  be  strong  or  weak. 

§   1035.  (Inferences   of   Fact;   Inference    of    Continuance; 
Nature    of   Subject=Matter;   Bodily   States    or    Conditions); 

Habits. —  Bodily  habits,  such  as  those  of  drunkenness-'  once  shown 
to  exist,  will,  in  the  absence  of  conflicting  evidence,  be  presumed  to 
continue  for  a  reasonable  time.  In  the  same  way,  mental  habits 
or  those  developed  in  carrying  on  a  business,^  occupation  or  cus- 
tomary pursuit^  will  be  given  the  degree  of  continuance  commonly 
manife.sted  by  such  habits  under  the  conditions  sho-wn,  to  have 
existed  in  any  given  case. 

§  1036.  (Inferences  of  Fact;  Inference  of  Continuance); 

Legal  Eesults. —  Legal  results,  such  as  the  layout  of  a  highway,^ 

Co.   V.   Bretherton,    33   Mont.    80,    80  2.  Leonard   i'.   Mixon,   96   Ga,   239, 

Pae.  10  (1905).  23   S.   E.    80,    51    Am.   St.   Rep.    134 

§  1034-1.  Green   v.    Southern    Pac.  (1895)    (regarding  correspondence). 

Co.,  122  Cal.  563,  55  Pac.  577  (1898) ;  3.  McMahon  v.   Hairison,   6  N.  Y. 

Dxaves    v.    People,    97    111.   App.    151  443    (1852)    (gambling). 

(1901).  §  1036-1.  Beckwith  v.  Whalen,  65 

§  1035-1.  McCra-w  v.  McCraw.  171  N.  Y.  332   (1875). 
Mass.    146,    50    N.    E.    526     (1898) 
(intoxication)  ;  Hoagland  v.  Canfield, 
(N.  Y.  1908)    160  Fed.  146. 
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the  ownersliip,^  possession^  or  seizin*  of  real  estate^  or  personal 


2.  Alabama. —  Jones  v.  Sims,  6 
Port.  138    (1837). 

Arkansas. —  Smith  v.  Graves,  25 
Ark.  458    (1869). 

California. —  Hohenshell  v.  South 
Riverside  Land,  etc.,  Co.,  128  Cal.  627, 
61  Pac.  371   (1900). 

ConnectioM. —  Chillingworth  v. 

Eastern  Tinware  Co.,  66  Conn.  306, 
33  Atl.  1009    (1895). 

Georgia. —  Coleman,  etc.,  Co.  v. 
Rice,  105  Ga.  163,  31  S.  E.  424 
(1898). 

Illinois. —  Meacham  v.  Sunderland, 
10  III.  App.  123   (1881). 

Indiana. — Abbott  f.  Union  Mut.  L. 
Ins.  Co.,  127  Ind.  70,  26  N.  E.  153' 
(18G0). 

Louisiana. —  Hunter  v.  Bennett,  15 
La.  Ann.  715    (1860). 

Massachusetts. —  Magee  v.  Scott,  9 
Cush.  148,  55  Am.  Dec.  48    (1851). 

Minnesota. —  Lind  v.  Lind,  53 
Minn.  48,  54  N.  W.  934   (1893). 

Mississippi. —  Newman  v.  Greenville 
Bank,  67  Miss.  770,  7  >So.  403  (1890). 

Missouri. —  Zwisler  v.  Storts,  30 
Mo.  App.  163   (leSS). 

Nevada. —  Hanson  v.  Chiatovich,  13 
Nev.  39S   (1878). 

New  Hampshire. —  Scammon  v. 
Scammon,   28   N.   H.    419    (1'8'54). 

Neic  York. —  Flanders  v.  Merritt, 
3  Barb.  201    (1848). 

Pennsylvania. —  Hartman  v.  Pitts- 
burg Incline  Plane  Co.,  11  Pa.  Super. 
Ct.   438    (1899). 

South  Carolina. —  Boozer  v.  Teague, 
27   S.   C.   348    (1887). 

Wisconsin. —  Teetshorn  v.  Hull,  30 
Wis.  162   (1872). 

United  States. —  Stickney  v.  Stick- 
ney,  131  U.  S.  227,  9  S.  Ct.  677,  33 
L.  ed.  136  (1889);  Fischer  v.  Neil, 
6  Fed.  89    (1881). 

3.  Alabama. —  Alabama  State  Ld. 
Co.  V.  Kyle,  99  Ala.  474  (1892) 
(tenant  for  ten  years)  ;  Clements  v. 
Hays,  76  Ala.  280  (1884).  See  also. 
Buck  V.  Louisville  &  N.  R.  Co.,  (Ala. 
1909)   48  So.  699. 


Connecticut. —  Gray  v.  Finch,  23 
Conn.  495,  513    (1855). 

Georgia. —  Robson  v.  Rawlings,  79 
Ga.  354,  7  S.  E.  212  (18iS7). 

Illinois. —  Choisser  v.  People,  140 
111.  21,  29  N.  E.  546    (1892). 

Louisiana. —  Drummond  v.  Clinton, 
etc.,  R.  Co.,  7  Rob.  234   (1844). 

Missouri. —  Janssen  v.  Stone,  60 
Mo.  App.  402  (1894). 

New  Jersey. —  Leport  v.  Todd,  32 
N.  J.  L.  124  (1866)  (possession  as 
tenant). 

Vermont. —  Chilson  v.  Buttolph,  12 
Vt.  231   (1840). 

Wisconsin. —  Smith  v.  Hardy,  38 
Wis.   417    (1874). 

United  States. —  Lazarus  v.  Phelps, 
156  U.  S.  202,  15  S.  Ct.  271,  39  L. 
ed.  397  (1894);  Bayard  v.  Colefax, 
2  Fed.  Cas.  No.  1,130,  4  Wash.  38 
(1820).  Long  possession  is  a  pre- 
sumption of  the  regular  endowment 
of  a  vicarage.  Crimes  t.  Smith,  12 
Rep.   4    (1588). 

4.  Massachusetts. —  Currier  v.  Gale. 
9  Allen  522  (1865). 

Minnesota. —  Lind  v.  Lind,  53  Minn. 
48,  54  N.  W.  934   (1893). 

Missouri. —  Brown  v.  Brown,  46 
Mo.  412    (1870). 

New  Hampshire. —  Cobleigh  v. 
Young,  15  N.  H.  493-  (1844). 

New  York. — Adair  v.  Lott,  3  Hill 
182    (1842). 

Tennessee. —  Watkins  v.  Specht,  7 
Coldw.   585    (1870). 

Vermont. —  State  v.  Atkinson,  24 
Vt.  448    (1«52). 

Washington. —  Balch  v.  Smith,  4 
Wash.  497,  30  Pac.  648    (1892). 

United  States. —  Thomas  v.  Hatch, 
23  Fed.  Cas.  No.  13,899,  3  Sumn. 
170  ( 1838 ) .  "If  seizin  is  once  proved, 
it  will  be  presumed  to  continue  until 
the  contrary  is  shown."  Currier  v. 
Gale,  9  All.  622!  (I8166).  Tlie  status 
of  a  mortgagee  of  real  estate  stands 
in  the  same  position.  Marsters  v. 
Umpqua  Valley  Oil  Co.,  (Oreg.  1907) 
90  Pac.    151. 
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property,®  stand  in  the  same  position.  Proper  allowance  should, 
however,  be  made  in  all  cases  for  the  ephemeral  nature^  or  the 
rapid  sale^  of  any  chattel  or  other  personal  property  involved  in 
ihe  inquiry. 

§   1037.  (Inferences  of  Fact;  Inference   of  Continuance); 

Legal  Status  and  Standing —  Legal  status,  e.  g.,  the  citizenship  of 
a  person^  or  the  incorporation  of  a  company^  will  be  inferred  to 
possess  the  continuance  customary  in  such  matters.  In  like 
manner,  coverture,^  being  unmarried*  or  other  personal  legal 
status,^  once  shown  to  exist,  will  be  presumed  to  continue  for  a 
reasonable  time. 

§  1038.  (Inferences  of  Fact;  Inference  of  Continuance; 
Legal  Status  or  Standing);  Foreign  Law — A  fact  of  a  peculiar 
nature  to  which  'the  presumption  against  change  is  held  to  apply 
is  the  existence  of  a  rule  of  foreign  law.     Where  such  a  rule, 


6.  Alabama. — ^Alabama  State  Land 
Co.  r.  Kyle,  99  Ala.  474,  13  So.  43 
(1892). 

California. —  Metteer  v.  Smith,  105 
Pac.   735    (1909). 

New  Jersey. —  Leport  v.  Todd,  33 
N.  J.  L.  124    (1866). 

liew  York. —  Bradt  v.  Church,  39 
Hun  262    (1886). 

Pennsylvania. —  Caffrey  v.  McFar- 
land,  1  Phila.  555   (1855). 

6.  Connecticut. —  Pettua  t).  Gault, 
81  Conn.  415,  71  Atl.  509  (1908) 
(condition  of  a  mortgage). 

Illinois. —  Burgener  v.  Lippold,  128 
111.  App.  590  (1906)  ;  Choisser  1).  Peo- 
ple, 140  111.  21   (1892)    (bonds). 

Nevada. —  Buckley  v.  Buckley,  16 
Nev.  180   (1881). 

New  York. —  Flanders  i'.  Merritt,  3 
Barb.  201    (1848). 

Washington. — Collins  r.  Denny  Clay 
Co.,  41  Wash.  136,  82  Pac.  1012 
(1905).  "The  law  would  presume, 
in  the  absence  of  any  evidence  to  the 
contrary,  that  it  continued  to  be  his 
up  to  the  time  of  his  death,  and  that 
it  belonged  to  the  estate  at  the  date 
of  the  commencement  of  this  action." 
Hanson  r.  Chiatovich,  13  Nev.  395, 
397    (1878). 


Occupation  of  tracks  by  a  street 
railway  company  stands  in  the  same 
position.  Jennings  r.  Brooklyn 
Heights  R.  Co.,  106  N.  Y.  Suppl.  279, 
121   App.   Div.    587    (1907). 

The  physical  location  of  personal 
property  will  not  be  assumed  or  in- 
ferred to  have  continued  to  the  same 
extent.  Adams  v.  Clark,  8  Jones, 
(N.  C.)   L.  56    (1860). 

7.  Adams  v.  Clark,  53  N.  C.  56 
(1860). 

8.  Bethel  v.  Linn,  63  Mich.  464,  474, 

30  N.  W.  84    (1886). 

§  1037-1.  State  r.  Jackson,  79  Vt. 
504,  65   Atl.  657    (1907). 

2.  Anglo-California  Bank  r.  Field, 
146  Cal.  644,  80  Pac.  1080   (1905). 

3.  Wilson  V.  Allen,  108  Ga.  279, 
33  S.  E.  979  (1899);  Erskine  v. 
Davis,  25  111.  251  (1861);  Goodwin 
r.  Goodwin,  113  Iowa  319,  85  N.  W. 

31  (1901);    Kentucky    Stave    Co.   V. 
Page,  (Ky.  1910)  125  S.  W.  170. 

4.  Gibson  v.  Brown,  214  111.  330, 
73  N.  E.  578   (1905). 

5.  Montgomery,  etc.,  Plank-Road 
Co.  V.  Webb,  87  Ala.  618  (1855) 
(stockholder). 
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Peemanence  of  Official  Tenuee.     §§  1039,  1040 


■written^  or  unwritten,^  has  been  shown  to  the  courts  of  a  given 
forum*  and  has  been  judicially  recognized*  or  assumed  by  them 
to  exist  "*  in  a  sister  state®  or  foreign  country/  it  will  be  assumed, 
in  the  absence  of  evidence  to  the  contrary,  that  it  has  not  ceased 
to  be  the  law. 


§  1039.  (Inferences  of  Fact;  Inference  of  Continuance; 
Legal  Status  or  Standing);  Foreign  Regulations. — Where  a 
foreign  nation,  state,  municipal,'  or  business  corporation,^  is 
shown  to  have  established  statutes,  ordinances  or  other  regulations, 
their  continued  operation  and  effect  will  be  inferred  until  reason 
is  shown  to  the  contrary. 

§  1040.  (Inferences  of  Fact;  Inference  of  Continuance; 
Legal  Status  or  Standing) ;  Official  and  other  Fiduciary  Relations. 

— 'The  tenure  of  office  under  a  state  or  national  government  or 


§  1038-1.  Georgia. —  Seaboard  Air 
Line  R.  Co.  v.  Phillips,  117  Ga.  98, 
43  S.  E.  494   (1902). 

Illinois. —  Miami  Powder  Co.  v. 
Hotchkiss,  17  111.  App.  623   (1885). 

Indiana. —  Cochran  v.  Ward,  5  Ind. 
App.  89,  29  N.  E.  795,  31  N.  E.  581, 
51  Am.  St.  Eep.   229    (1892). 

Minnesota. —  State  v.  Armstrong,  4 
Minn.   335    (1860). 

"North  Carolina. —  State  r.  Cheek, 
35  N.  C.   114    (1851). 

Vermont. —  State  v.  Abbey,  29  Vt. 
60,  67  Am.  Dec.  754   (1856). 

That  the  legislature  of  the  forum 
has  repealed  a  similar  statute  car- 
ries with  it  no  implication  that  the 
law  is  no  longer  in  full  force  in  the 
foreign  jurisdiction.  Ex  p.  Lafonta, 
2  Rob.   (La.)   495    (1842). 

2.  In  re  Huss,  126  N.  Y.  537,  37 
N.  E.  784,  12  L.  E.  A.  620  (1891)  , 
Babcock  v.  Marshall,  21  Tex.  Civ. 
App.  145,  50  S.  W.  728    (1899). 

3.  Bush  V.  Garner,  73  Ala.  163 
(1882)  ;  In  re  Huss,  126  K  Y.  537, 
37  N.  E.  784,  12  L.  R.  A.  620   (1891). 

4.  Stokes  V.  Mackcn,  62  Barb.  (N. 
Y.)    145    (1861). 

6.  Graham  v.  Williams,  21  La.  Ann. 
594    (1869). 


6.  Georgia. —  Seaboard  Air  Line  R. 
Co.  V.  Phillips,  117  Ga.  98,  43  S.  E. 
494    (1902). 

Kentucky. —  King  v.  Mima,  7 
Dana  267   (1838). 

Massachusetts. —  Raynham  r.  Can- 
ton, 3  Pick.  293    (1825). 

Michigan. —  People  v.  Calder,  30 
Mich.   85    (1874). 

Minnesota. —  State  v.  Armstrong,  4 
Minn.  335    (1860). 

Texas. —  Babcock  v.  Marshall,  21 
Tex.  Civ.  App.  145,  50  S.  W.  728 
(1899). 

7.  In  re  Huss,  126  N.  Y.  537,  27 
N.  E.  784,  12  L.  E.  A.  620  (1891)  ; 
See  also,  Arayo  f.  Currel,  1  La.  528, 
20  Am.  Dec.  286    (1830). 

§  1039-1.  Cleveland,  etc.,  R.  Co.  v. 
Bender,  69  111.  App,  262    (1896). 

2.  Paquin  v.  St.  Louis,  etc.,  R.  Co., 
90  Mo.  App.  118  (1901)  (street  rail- 
way). 

§  1040-1.  Doe  d.  Hopley  v.  Young, 
8  Q.  B.  63   (1845)  ;  Steward  f.  Dunn, 

12  M.  &  W.  655  (1844),  1  D.  &  L.  643, 

13  L.  J.  Ex.  324,  8  Jur.  218;  Rex  v. 
Budd,  5  Esp.  230  (1805)  (first  lord 
of  the  admiralty). 


1041,  1042. 
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the  iiolding  by  an  individual  of  a  position  as  an  officer  in  a  public^ 
or  private^  corporation,  will  be  assumed  to  continue  to  the  same 
extent  that  is  usual  in  such  cases.  The  relation  of  a  given  indi- 
vidual to  some  other  trust*  shows  oocasionally  a  still  greater  in- 
trinsic permanence. 

§  1041.  (Inferences   of  Fact;  Inference   of   Continuance; 
Legal  Status  or  Standing);  Qualification  or  Disqualification A 

state  of  qualification  or  disqualification^  for  the  discharge  of  any 
legal  privilege,  franchise,  or  function  will  be  assumed  to  continue 
until  the  contrary  is  shown,  unless  the  facts  constituting  the  legal 
standing  are  inherently  transitory. 

§    1042.    (Inferences   of   Fact;   Inference   of  Continuance); 

Life —  Under  the  general  presumption  agalinst  charge,^  human  life 
onoe  shovsTi  to  exist,  will,  in  the  absence  of  evidence  to  the  contrary, 
be  presumed  to  continue^  for  a  reasonable  time.     The  inference, 


2.  Kaufman  v.  Stone,  25  Ark.  336 
<1869)      (commissioner)  ;     Norris     v. 

State,  22  Ark.  524   (1861)    (sheriff); 

Kinyon  r.  Duchene,  21  Mich.  498 
(1870)        (supervisor)  ;      Lucier      v. 

Pierce,  60  N.  H.  13   (1880)    (sheriff). 

3.  Stafford  Springs  St.  Ry.  Co.  v. 
Middle  River  Mfg.  Co.,  80  Conn.  37, 
€6  Atl.  775  (1907)  (treasurer); 
Mason  v.  Belfast  Hotel  Co.,  89  Me. 
384,  36  Atl.  624  (1896)  (treasurer)  ; 
Sisk  V.  American  Cent.  F.  Ins.  Co., 
«5  Mo.  App.  695,  69  S.  W.  687  (1902) 
(president)  ;  Steward  v.  Dunn,  1  D. 
&  L.  642,  8  Jur.  218,  13  L.  J.  Exch. 
324,  12  M.  &  W.  655  (1844)  (reg- 
istered officer). 

4.  In  re  Fisher's  Estate,  (Iowa 
1905)  102  N.  W.  797;  Sawyer  v. 
Knowles,  33  Me.  208  (1851)  (admin- 
istrator). 

§  1041-1.  Eslcer  v.  McCoy,  5  Ohio 
Dec.  "(Reprint)  573,  6  Am.  L.  Kec. 
694  (1878)  (voter);  Boiling  v.  An- 
derson, 4  Baxt.  (Tenn.)  550  (1874) 
(judge). 

§  1042-1.   §  1030. 

2.  District  of  Columlia. —  Posey  v. 
Hanson,  10  App.  Cas.  496   (1897). 

Illinois. —  Martin    u.    Chicago,   etc., 


R.  Co.,  92  111.  App.  133  (1900); 
Lowe   V.   Foulke,   103   111.   58    (1882). 

Massachusetts. —  Hyde  Park  v. 
Canton,  130  Mass.  505   (1881). 

Minnesota. —  State  v.  Plym,  43 
Minn.  385,  45  N.  W.  848    (1890). 

New  Hampshire. —  Emerson  v. 
White,  29  N.  H.  482  (1854);  Smith 
i;.  ICnowlton,  11  N.  H.  191   (1840). 

New  York. — Augustus  v.  Graves,  9 
Barb.  595  (1850).  See  also,  Horn- 
berger  v.  Miller,  50  N.  Y.  Suppl.  1079, 
28  App.  Div.  199  (1898)  [aifirmed 
in  163  N.  Y.  578,  57  N.  E.  1112 
(1900>]. 

Pennsylvania. —  Miller  v.  Beates,  3 
Serg.  &  E.  490,  8  Am.  Dec.  658 
(1817). 

England. —  Reg.  v.  Willshire,  6  Q. 
B.  D.  366,  14  Cox  0.  C.  541,  45  J.  P. 
375,  50  L.  J.  M.  C.  57,  44  L.  T.  Rep. 
(N.  S.)  222,  29  Wkly.  Rep.  473 
(1881)  ;  In  re  Phene,  L.  R.  5  Eq.  346, 
39  L.  J.  Ch.  316,  22  L.  T.  Rep.  (N.  S.) 
Ill,  18  Wkly.  Rep.  303  (1868);  Re 
Tindall,  30  Beav.  151  (1861).  "Ordi- 
narily, in  the  absence  of  evidence  to 
the  contrary,  the  continuance  of  the 
life  of  an  individual,  to  the  common 
age  of  man,  will  be  assumed  by  pre- 
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Administeative  Assumption  of  Life. 


104:2 


however,  frequently,  and  especially  after  a  considerable  interval, 
becomes  a  bare  assumption  of  administration,^  devoid  of  actual 
probative  force.* 


sumption  of  law.  The  burden  of 
proof  lies  upon  the  party  alleging 
the  death  of  the  person."  Stevens  v. 
MeNamara,  36  Me.  176,  178  (1853). 
"  The  fact  that  a  person  is  alive  at 
a  certain  time  does  afford  some  pre- 
sumption that  he  is  alive  a  month 
later,  as  it  does  that  he  was  alive 
an  hour  or  a  year  later.  It  is  evi- 
dence tending  to  prove  that  lacv, 
which  in  ordinary  cases,  in  the  ab- 
sence of  other  evidence,  would  be 
deemed  conclusive.  Its  weight,  of 
course,  would  be  affected  by  any  cir- 
cumstances affecting  the  probability 
of  the  continuance  of  life  in  particu- 
lar cases,  or  rendering  it  probable 
that  death  had  occurred;  and,  in  this 
case,  the  fact  of  the  defendant's  mar- 
riage is  such  a  circumstance.  But  the 
question  whether  a  person  is  alive  at 
a  certain  time,  whether  a  day,  or  a 
month,  or  a  year,  or  any  period  less 
than  seven  years,  after  direct  evi- 
dence that  he  was  living,  is  for  the 
jury,  to  be  determined  by  the  gen- 
eral presumption  or  probability  of 
the  continuance  of  life,  modified  by 
the  circumstances  of  the  particular 
case.  .  .  .  The  jury  were  to  judge 
of  the  strength  of  the  presumption 
of  the  innocence  of  the  defendant,  as 
well  as  of  the  continuance  of  the  life 
of  his  former  wife,  in  view  of  all  the 
circumstances  aflfeeting  them.  The  in- 
structions of  the  court  were  not 
merely  that  there  was  no  presumption 
of  law,  and  that  the  fact  was  for 
the  jury  to  find  upon  the  evidence, 
but  were  in  effect  a  ruling  that  the 
presumption  of  innocence  destroyed 
the  presumption  of  the  continuance 
of  life,  so  that  the  fact  that  the  first 
wife  was  alive  a  month  before  the 
second  marriage  was  not  to  be  con- 
sidered as  evidence  that  she  was  liv- 
ing at  the  time  of  that  marriage." 


Ck)m.  V.  McGrath,  140  Mass.  296,  399 
(1885).  "The  statutory  presump- 
tion, in  certain  cases,  of  death  after 
seven  years  affords  no  ground  for  the 
converse  proposition  that,  if  the  per- 
son has  been  heard  from  within  seven 
years,  there  is  a  presumption  of  law 
that  he  is  still  living.  Neither  is  it 
true  that  there  is  any  presumption  of 
law  one  way  or  the  other  as  to  the 
continuance  of  life.  It  is  a  mere  pre- 
sumption of  fact,  which  is  subject  to 
be  controlled  by  facts  and  circum- 
stances, and  consequently  by  no  means 
of  equal  strength  at  all  times,  and 
under  all  circumstances;  or,  perhaps, 
more  correctly  speaking  there  is  no 
rigid  presumption  one  way  or  the 
other."  State  v.  Plym,  43  Minn. 
385,  387  (1890).  "The  rule  is,  that 
the  proof  of  the  death  of  a  person, 
known  to  be  once  living,  is  incumbent 
upon  the  party  who  asserts  his  death ; 
for  it  is  presumed  he  lives  until  the 
contrary  be  proved."  Duke  of  Cum- 
berland V.  Graves,  9  Barb.  595,  608 
(1850). 

3.  §§  1184  et  seq. 

4.  Conflict  of  presumptions. —  Its 
evidentiary  value  is  seldom  suf- 
ficiently strong  to  establish  the  exist- 
ence of  life  beyond  a  reasonable  doubt. 
It  follows,  therefore,  that  where  as  in 
cases  of  bigamy,  the  burden  of  evi- 
dence is  on  the  prosecution  to  estab- 
lish the  fact  that  A.  was  alive  at  a 
given  time,  this  cannot  usually  be 
done  by  proof  that  A.  was  alive  at  an 
earlier  time  and  then  invoking  the 
inference  of  continuance  to  cover  the 
balance  of  the  interval.  Under  these 
circumstances,  the  presumption  of 
continuance  is  said  to  conflict  with 
the  presumption  of  innocence.  "  That 
a  fact  continuous  in  its  nature,  will 
be  presumed  to  continue  after  its  ex- 
istence is  once  shown,  is  a  presump- 
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Where  no  facts  are  known  coneeming  the  life  in  question  the 
single  circumstance  being  established  that  the  person  ^was  alive  at 
a  given  time,  the  court,  attempting  to  decide  what  length  of  time 
will,  as  a  matter  of  reason,  overcome  the  presumption  as  it  is 
called,  m'ay  well  hesitate  to  assert  a  definite  rule.  The  test  is  sim- 
ply that  of  what  is  reasonable  under  all  the  circumstances;^ — 
including  the  inference  of  fact,  if  any,  as  to  actual  continuance, 
in  case  of  a  human  being  of  the  age  in  question.®  The  presumption 
of  life  has,  therefore,  been  said  not  only  to  continue  for  short 
periods,^  for  more  extended  intervals®  but  even  up  to  the  age  of  a 
hundred  years.®    So  great  an  extension  of  the  force  of  the  infer- 


tion  which  ought  not  to  be  allowed  to 
overthrow  another  presumption  of 
equal  if  not  greater  force,  in  favor 
of  innocence."  Klein  v.  Lawdman, 
29  Mo.  259,  261    (1860). 

5.  Posey  v.  Hanson,  10  App.  Cas. 
(D.  C.  1897)  496;  Sprigg  v.  Moale, 
28  Md.  497,  92  Am.  Dec.  698   (1868). 

G.  "  The  evidence,  therefore,  that  a 
person  was  living  at  a  particular  time 
is  but  one  of  the  facts  to  be  consid- 
ered in  the  determination  of  the  ques- 
tion whether  he  is  living  at  any 
future  given  time."  Hyde  Park  v. 
Canton,  130  Mass.  505,  509  (1881). 
In  such  a  connection,  the  rule  estab- 
lished by  the  use  of  averages  is  of 
but  slight  value.  In  reality,  the  par- 
ticular life  may  be  an  exception  to 
any  general  rule. 

7.  Chicago,  etc.,  R.  Co.  v.  Keegan, 
185  III.  70,  56  N.  E.  1088  (1900) 
(5  years)  ;  Rosenblum  v.  Eisenberg, 
108  N.  Y.  Suppl.  350,  123  App.  Div. 
896  (1908)  (9  months);  Stroebe  v. 
Fehl,  22  Wis.  337    (1867)    (2  years). 

A  person  of  twenty-three  will  not 
be  inferred  to  have  lived  for  two 
years  thereafter  with  such  clearness 
and  certainty  as  to  make  a  real  estate 
title  which  would  vest  in  him  at  that 
time  free  from  reasonable  doubt.  Van 
Williams  v.  Elias,  94  N.  Y.  Suppl. 
611,  106  App.  Div.  288   (1905). 

8.  Kentucky. —  Faulkner's  Adm'r  v. 
Williams,  13  Ky.  L.  Rep.  106,  16  S. 
W.  353  (1890)   (50  years). 


Louisiana. —  \^'illis  v.  Ruddock  Cy- 
press Co.,  108  La.  255,  32  So.  386 
(1902)    (25  years). 

Maryland. —  Hammond  v.  Inloes,  4 
Md.  138  (185S)  (90  years);  Lee  v. 
Hoye,  1  Gill  188    (1843)    (17  years). 

Pennsylvania. —  In  re  Sherwood's 
Estate,  206  Pa.  465,  56  Atl.  20  (1903) 
(29  years)  ;  Shepherdson's  Estate,  3 
Del.  Co.   376    (1888)    (22  years). 

Tennessee. —  Grier  f.  Canada,  107 
S.  W.  970  (1907). 

Hew  York. —  Dunn  v.  Travis,  67  N. 
Y.  Suppl.  743,  56  App.  Div.  317  (1900) 
(30  years)  ;  Dworsky  v.  Arndstein,  51 
N.  Y.  Suppl.  597,  29  App.  Div.  274 
(1898)    (30  years). 

United  States. —  Hall's  Deposition, 
11  Fed.  Cas.  No.  5,924,  1  Wall.  Jr.  85 
(1843). 

"  Bad  health  "  twenty-one  years  be- 
fore the  time  in  question  does  not,  in 
the  absence  of  other  and  more  affirma- 
tive evidence,  establish  the  fact  of 
death.  Matter  of  Hall's  Deposition, 
1  Wall.  Jr.  85   (1843). 

That  a  grantor  is  dead  eighty  years 
after  he  acknowledged  a  deed  has  been 
assumed  as  an  administrative  matter. 
Young  !•.  Shulenberg,  165  N.  Y.  385, 
59  N.  E.  135,  80  Am.  St.  Rep.  730 
(1901)  [affirming  54  N.  Y.  Suppl.  419, 
35  App.  Div.  39   (1898)]. 

9.  Matter  of  Bd.  of  Education,  173 
N.  Y.  321,  66  N.  E.  11  (1903). 
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ence  of  fact  or  the  use  of  an  administrative  assumption  to  the 
same  effect,  is,  however,  especially  frequent  under  the  civil  law.^° 

§  1043.  (Inferences  of  Fact;  Inference  of  Continuance); 

Mental  Conditions — Mental  conditions,  such  as  sanity^  or  insan- 
ity,^ will  be  taken  to  continue  according  to  their  intrinsic  per- 
manence or  liability  to  alteration  from  subjective  or  outside  influ- 
ences. Thus,  to  state  an  extreme  case,  the  imbecility  of  old  age 
will  be  inferred  to  continue,  in  the  absence  of  contrary  evidence,* 
"  The  rule  does  not  apply  to  cases  of  occasional  or  intermittent 
insanity;*  but  it  does  to  all  cases  of  habitual  or  apparently  con- 
firmed insanity,  of  whatever  nature ;"  ® —  even  where  the  exist- 
ence of  lucid  intervals  may  have  been  shown.  This  proposition 
seems  well  settled,®  although  extreme  difficulty  is  often  experi- 


10.  Willett  V.  Andrews,  51  La.  Ann. 
486,  25  So.  391  (1899)  ;  Martinez  v. 
Vives,  32  La.  Ann.  305  ( 1880 )  ; 
Owens  V.  Mitchell,  5  Mart.  (N.  S.) 
667  (1827).  "The  civil  law  will  pre- 
sume a  person  living  at  a  hundred 
years  of  age,  and  the  common  law 
does  not  stop  much  short  of  this." 
Watson  v.  Tindale,  24  Ga.  494  (1858). 

A  counter  presumption,  or  infer- 
ence of  death  may  logically  arise  at 
the  end  of  a  period  so  extended  as 
one  hundred  years.  Miller  v.  McEl- 
■wee,  12  La.  Ann.  476    (1857). 

§  1043-1.  In  re  Brigham's  Estate, 
(Iowa  1909)  120  X.  W.  1054;  West 
V.  McDonald,  (Ky.  1908)  113  S.  W. 
872  [rehearing  denied,  115  S.  W.  1201 
(1909)]. 

2.  Lilly  V.  Waggoner,  27  III.  395 
(1862);  Mileham  1).  Montague,  (Iowa 
1910)  125  N.  W.  664;  Beard  v.  South- 
ern Ey.  Co.,  143  N.  C.  137,  55  S.  E. 
505    (1906). 

3.  Rogers  v.  Rogers,  (Del.  1907)  66 
Atl.  374;  Mason  v.  Rodriguez,  (Tex. 
Civ.  App.  1909)  115  S.  W.  868 
(testamentary  capacity). 

4.  It  [the  inference  of  continuance] 
does  not  arise  from  intermittent  tem- 
porary unsoundness,  resulting  from 
sickness,  injury,  intoxication,  or  other 
transitory  cause,  so  that  an  instruc- 
tion stating  that,  where  It  has  been 


established  that  a  person  is  of  un- 
sound mind,  the  presumption  is  that 
that  state  of  unsoundness  continues 
until  the  contrary  is  shown,  is  too 
broad.  Branstrator  v.  Crow,  (Ind. 
1904)    69  N.  E.  668. 

5.  Paxton  v.  Knox,  (Iowa  1904)  98 
N.  W.  468;  Hallohan  v.  Rempe,  120 
N.  Y.  Suppl.  901  (1910);  McPeck'a 
Heirs  v.  Graham's  Heirs,  (W.  Va. 
1904)  49  S.  E.  125;  State  v.  Wilner, 
40  Wis.  304,  306,  (1876).  The  burden 
of  evidence,  under  such  circumstances, 
is  upon  him  who  asserts  a  return  to 
sanity.    Re  Knox's  Will,  (Iowa  1904) 

98  N.  W.  468.  The  rule  that  insanity 
once  shown  is  presumed  to  exist  only 
arises  in  cases  where  the  insanity  is 
continuing  and  permanent  in  its 
nature,  or  where  the  cause  of  the  dis- 
order is  continuing  and  permanent. 
Sims  V.  State,    (Tex.  Cr.  App.  1907) 

99  S.  W.  555.  In  case  of  one  who  is 
acquitted  upon  a  charge  of  murder  by 
reason  of  insanity  that  mental  condi- 
tion will  be  inferred  to  continue. 
State  V.  Snell,  (Wash.  1907)  89  Pac. 
931,  9  L.  R.  A.   (N.  S.)   1191. 

6.  "  When  it  appears  in  proof  that 
a  person  was,  at  any  given  time,  of 
unsound  mind,  (unless  from  some 
temporary  or  transient  cause.)  the 
legal  presumption  is,  that  that  state 
of  mind  continues  until  the  contrarj 
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enced,  in  applying  it  to  specific  states  of  fact.  The  same  rule 
may  be  put  into  the  form  of  an  assumption  of  administration; — 
as  where  it  is  said  that  one  who  claimis  insanity  to  have  existed  at 
a  particular  time  in  one  who  has  temporary  fits  of  insanity/  or  to 
establish  the  fact  that  one  chronically  insane  did  a  particular  act 
in  a  lucid  interval,^  is  said  to  have  the  burden  of  proof,  meaning 
burden  of  evidence,  on  the  point.  Proof  of  present  insanity 
grounds  no  inference  as  to  its  past  existence.® 

Effect  of  judication. —  If  a  person  has  been  adjudged  insane  the 
presumption  of  insanity  continues  until  the  adjudication  of 
restoration  to  reason  has  been  made,  and  where  the  issue  is  as  to 
whether  reason  has  been  restored,  the  burden  is  upon  the  party 
who  alleges  such  restoration  to  reason  to  establish  it  by  a  pre- 
ponderance of  the  evidence.''^*' 

§   1044.  (Inferences  of  Fact;  Inference  of   Continuance); 

Mental  States — Mental  states,  unless  and  until  they  grow  into 
mental  conditions  or  habits  of  the  mind,  are  naturally  more  im- 
permanent than  such  conditions  or  habits.  Transient  states  of 
consciousness  like  intent^  or  intention"  will  be  accorded  vitality  in 
accordance  with  their  inherent  strength  or  the  permanence  of  the 
conditions  out  of  which  they  arise  or  by  which  they  are  accom- 
panied and  stimulated 

§   1045.  (Inferences  of  Fact;  Inference  of  Continuance); 

Mental  or  Moral  Character. —  Character,  meaning  the  actual  sum  of 
bodily,  mental  and  moral  habits,  tastes  or  aptitudes,  will  be  taken 
to  continue  in  accordance  with  the  permanence  and  strength  of  the 
composite  forces  of  which  it  is  a  resultant.     The  same  is  true, 

is    made    to     appear    by     evidence."  tinued  to  exist  may,  as  a  matter  of 

Grouse   v.    Holman,    19    Ind.    30,    39  course,  be  rebutted.     Davis  v.  Davis, 

(1862).  (S.  D.  1910)   124  N.  W.  715. 

7.  Wooten  v.  State,   (Tex.  Cr.  App.  9.  Scliander  r.  Gray,  (Cal.  1906)  86 
1907)    102  S.  W.  416.  Pac.  695. 

8.  In  re  Kehler,   (N.  Y.  1908)    159  10.  Stilzel  t'.  Farley,  148  111.  App. 
Fed.  55,  86  C.  C.  A.  245  [reversed  (D.  635    (1909). 

C.  1907),  153  Fed.  235].     One  shown  §  1044-1.  State    r.     Johns,     (Iowa 

to  have  been  insane,  and  committed  to  1908)    118  N.  W.  295. 

an  insane  hospital,  presumptively  eon-  2.  Louisville  Ry.  Co.  v.  Com.,   (Ky. 

tinues  to  be  insane  while  remaining  1908)  114  S.  W.  343;  Leport  r.  Todd, 

a    patient.     State   r.   Vaughn,    (Mo.  32  N.  J.  L.  124  (1866)  ;  Oiler  r.  Bone- 

1909)   122  S.  W.  677.  brake,   65   Pa.    St.   338    (1870).     See 

Rebuttal. —  The    inference    that    a  also,    State   v.    Brown,    64    Mo.    367 

given  state  of  mental  impairment  con-  (1877). 
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mutatis  mutandis,  of  any  single  trait  in  this  character/  as  want  of 
chastity.^ 

§  1046.  (Inferences  of  Pact;  Inference  of  Continuance); 

Personal  or  Business  Relations — Eelations  between  persons/ 
whether  as  partners^  in  a  course  of  business  dealing^  or  in  some 
other  contractual*  connection,  when  once  shown  to  exist,  will  he 
presumed  to  continue  in  accordance  with  the  nature  of  such 
arrangements:  Marital  cohabitation  once  established  by  evidence, 
will,  for  a  reasonable  time,  be  inferred  to  continue.®  ISTor  is  it 
important,  so  far  as  the  use  of  the  inference  is  concerned,  whether 
the  relation  is  one  of  legitimate  business  or  is  unlawful  or  is  even 
immoral  in  its  nature."    Thus,  improper  sexual  relations  between 

3.  Hastings  v.  Brooklyn  L.  Ins.  Co., 
138  N.  Y.  473,  34  N.  E.  289  (1893) 
(acceptance  by  an  insurance  company 

of  promissory  notes  secured  by  deposit 
of  policy  in  payment  of  premiums ) . 
The  relationship  will  not  be  inferred 
to  continue  indefinitely;  only  when 
and  to  the  extent  that  a  continuous 
cause  is  being  applied  will  this  pre- 
sumption be  indulged.  Brooks  t.  U. 
S.,  146  Fed.  223,  76  C.  C.  A.  581 
(1906). 

4.  Alabama. —  McKenzie  v.  Stevens, 
19  Ala.  691    (1851). 

Arkansas. — -Burlington  Ins.  Co.  v. 
Threlkeld,  60  Ark.  639,  31  S.  W.  265 
(1895). 

Michigan. —  Hensel  v.  Maas,  94 
Mich.  563,  54  N.  W.  381    (1893). 

Missouri. —  MeCullough  r.  Phoenix 
Ins.  Co.,  113  Mo.  606,  21  S.  W.  207 
(1893). 

New  Hampshire. —  Eames  v.  Eames, 
41  N.  H.  177    (1860). 

North  Carolina. —  Love  v.  Edmons- 
ton,  27  N.  C.  354   (1845). 

Pennsylvania. —  Bell  v.  Young,  1 
Grant  175- (1854). 

United  States. —  The  Tribune,  24 
Fed.  Cas.  No.  14,171,  3  Sumn.  144 
(1837). 

5.  Stoutenborough  v.  Rammel,  123 
111.  App.  487    (1905). 

6.  Maryland. —  Jones  v.  Jones,  45 
iMd.  144  (1876). 


§  1045-1.  Sleeper  v.  Van  Middles- 
worth,  4  Den.  (N.  Y.  1847)  431;  Lum 
V.  State,  11  Tex.  App.  483  (1882); 
State  V.  Chittenden,  112  Wis.  569,  88 
N.  W.  587   (1902). 

2.  People  V.  Squires,  49  Mich.  487, 
13  N.  W.  828  (1882)  ;  Kerr  v.  United 
States,  (Ind.  Terr.  1907)  104  S.  W. 
809. 

§  1046-1.  Eames  v.  Eames,  41  N. 
H.  177  (1860)  ;  Hilliard  v.  Wisconsin 
Life  Ins.  Co.,  (Wis.  1908)  117  N.  W. 
999. 

2.  Alabama. —  Garner  v.  Elliott,  8 
Ala.  96   (1845). 

Arkansas. —  Butler  r.  Henry,  48 
Ark.  551,  3  S.  W.  878    (1886). 

Georgia. —  Pursley  v.  Ramsey,  31 
Ga.  403   (1860). 

Missouri. —  Anslyn  v.  Franke,  11 
Mo.  App.   598    (1882). 

Neiv  Jersey. —  Princeton,  etc.,  Turn- 
pike Co.  i,-.  Gulick,  16  X.  J.  L.  161 
(1837). 

New  York. —  Cooper  v.  Dedrick,  22 
Barb.  516  (1856)  (two  or  three 
years ) . 

OWo.— Marks  v.  Sigler,  3  Ohio  St. 
358   (1854). 

England. —  Clark  v.  Alexander,  13 
L.  J.  C.  P.  133,  8  Scott  N.  R.  147 
(1844).  See  also,  Alderson  v.  Clay, 
1  Stark.  327,  18  Rev.  Rep.  788,  8  E. 
•C.  L.  157    (1816). 
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persons  will  be  inferred  to  continue^  in  the  absence  of  evidence 
tending  to  establish  the  fact  of  change. 

§  1047.  (Inferences  of  Fact;  Inference  of  Continuance; 
Personal  or  Business  Relations) ;  Relations  to  Creditors. —  Rela- 
tions to  creditors,  such  as  solvency,  insolvency^  or  other  financial 
conditions^  will,  it  is  inferred,  continue  within  reasonable  limits, 
prescribed  by  experience.^ 

§  1048.  (Inferences  of  Fact;  Inference  of  Continuance; 
Personal  or  Business  Relations) ;  Relations  to  Localities.. — What 
inference  arises  as  to  the  continuance  of  personal  relations  to 
places,   as  presence  or  residence  in^  or  absence  from^  a  given  local- 


Cleage  v.  Laidley,  149  Fed  346,  79  C. 
C.   A.   284    (1906). 

2.  Wallace  v.  Hull,  28  Ga.  68 
(1S59);  Towns  v.  Smith,  115  Ind. 
480,  16  N.  E.  811  (1888)  ;  Seammon 
V.  Seammon,  28  N.  H.  419  (1854); 
Body  v.  Jewsen,  33  Wis.  402   (1873). 

A  definite  indebtedness  is  under  the 
same  rule.  Carder  v.  Prinun,  52  JIo. 
App.  102  (1892)  ;  State  v.  JIcAlpin, 
26  N.  C.  140  (1843)  ;  Farr  V.  Payne, 
40  Vt.  615    (1868). 

3.  Donahue  v.  Coleman,  49  Conn. 
464,  466  (1883).  See  also,  Coghill 
V.  Boring,  15  Cal.  213   (1860). 

§  1048-1.  Ala'bama. —  Daniels  v. 
Hamilton,  52  Ala.  105    (1S75). 

Arkansas. —  Davis  v.  Sullivan,  7 
Ark.  449   (1847). 

Iowa. —  Caudill  v.  Tharp,  1  Greene 
94   (1848). 

Maine. —  Greenfield  r.  Camden,  74 
Me.  56   (1882). 

If  em  York. —  Xixon  v.  Palmer,  10 
Barb.  175    (1850). 

North  Carolina. —  Ferguson  v. 
Wright,  113  N.  C.  537,  18  S.  E.  691 
(1893). 

South  Dakota. —  Burleigh  r.  Heeht, 
117  N.  W.  367   (1908). 

Vermont. —  State  v.  Jackson,  79  Vt. 
504,  65  Atl.  657  (1907)  ;  Rixiord  r. 
Miller,  49  Vt.  319  (1877).  "As  A.'s 
residence  was  admitted  to  be  in  the 
state  in  1886,  the  law  presumes  that 


-Carotti  v.  State,  42 
Miss.   334,    97   Am.   Dec.   465    (1868). 

Missouri. —  Cargile  v.  Wood,  63  Mo. 
501    (1876). 

New  York. —  Caujolle  r.  Ferrie,  23 
N.   Y.   90    (1861). 

Pennsylvania. —  Reading  F.  Ins., 
etc..  Go's  Appeal,  113  Pa.  St.  204,  6 
Atl.   60,   57   Am.   Rep.   448    (1886). 

7.  Caujolle  v.  Ferrie,  23  N.  Y.  90 
(1861)  ;  Weidenhoft  v.  Primm,  (Wyo. 
1908)    94  Pac.  453. 

§  1047-1.  Connecticut. —  Donahue  v. 
Coleman,  49  Conn.  464   (1882). 

Illinois. —  Wachsmuth  v.  Penn  Mut. 
Life  Ins.  Co.,  147  111.  App.  510  (1909) 
[judgment  affirmed,  89  N.  E.  787]. 

Indiana. —  Adams  V.  State,  87  Ind. 
573    (1882). 

Iowa. —  In  re  Brigham's  Estate, 
120  N.  W.  1054  (1909);  Corbin  v. 
McAllister,  120  N.  W.  1054  (1909); 
Campbell  r.  Park,  101  N.  W.  861 
(1904)    (corporation). 

Minnesota. —  Redding  v.  Godwin,  44 
Minn.  355,  46  N.   W.   563    (1890). 

Missouri. —  Mullen  v.  Pryor,  12  Mo. 
307    (1848). 

Utah. —  Warren  v.  Robison,  25 
Utah  205,  70  Pac.  989   (1902). 

^VisGonsin. —  Body  v.  Jewsen,  33 
Wis.  402  (1873).  A  condition  of  in- 
solvency is  presumed  to  continue  as 
long  as  such  conditions  usually  con- 
tinue   under    similar    circumstances. 
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ity,  is  necessarily  dependent  upon  the  nature  and  permanence  of 
local  attachments,  the  customs  of  the  time  and  country  and  other 
attendant  facts.  The  question  is  merely  as  to  what  experience 
shows  to  be  probable.  In  other  words,  the  party  who  claims  that  a 
residence  shown  to  have  existed  within  a  reasonable  length  of  time 
has  since  been  changed  is  under  the  burden  of  evidence  to  prove 
that  f  act.^ 

§  1049.  Inference  of  Regularity. —  There  is  a  general  logical 
probability,  i.  e.,  presumption  of  fact  that  things  will  happen  as 
they  usually  do ;  that  events,  natural,  business,  social  and  the  like, 
will  take  their  normal  and  regular  course ;  that  persons  and  things 
possess  the  qualities,  powers,  functions,  which  such  things  usually 
possess.  In  fine,  it  is  the  result  of  human  experience  that  what 
usually  happens  both  has  occurred  in  the  past  and  will  be  repeated 
in  the  future.  The  various  presumptions  or  inferences  of  fact,  so 
far  as  they  are  governed  by  logic  are  but  manifestations  in  par- 
ticular connections,  of  this  general  principle; —  which,  it  will  be 
observed,  has  no  special  relation  to  evidence  but  is  the  broad  rule 
on  which  all  reasoning  beings  govern  their  conduct.  Its  basis,  of 
course,  is  such  uniformity  as  experience  has  shown  to  exist  in  the 
various  natural  or  moral  relations  to  which  it  is  applied.  The 
more  unvarying  the  uniformity  and  the  more  it  is  considered  to 
rest  upon  a  permanent  casual  basis,  the  greater  is  the  force  of  the 
inference  in  any  particular  case. 

It  may  be  of  assistance,  so  close  together  lie  the  inferences  of 
regularity  now  to  be  stated  and  the  assumptions  of  regularity  here- 
after considered,-^  to  mention  certain  general  distinctions  which 
obtain  between  the  two. 

Assumptions  and  Inferences: —  In  general,  it  may  be  said  that 
administrative  assumptions  though  commonly  called  presump- 
tions, belong  to  no  particular  branch  of  the  substantive  law.  They 
are  not,  therefore,  presumptions  of  law,  properly  so  called.  They 
more  nearly  represent  broad   administrative   principles   equally 

his  residence  continued  to  be  in  tMs  456     (1841)  ;    Nixon    v.    Palmer,    10 

state    unless    such    presumption    has  Barb.  175    (1850).     "When  the  resi- 

been  rebutted."     Ferguson  v.  Wright,  dence  of  the  defendants  in  New  York 

113  N.  C.  537   (1893).     The  inference  is  once  established,  it  is  presumed  to 

is  rebutted  by  slight  evidence.   Holtan  continue    there    till    the    contrary    is 

V.  Beck,  (N.  D.  1910)  125  N.  W.  1048.  sho-wn;  and  the  burden  is  cast  upon 

2.  Com.   V.    Pollitt,   76  S.   W.   413,  the  defendants  to   show  a  change  of 
25  Ky.  L.  Rep.  790   (1903).  residence."     Rixford  V.  Miller,  49  Vt. 

3.  Wray     v.    Wray,    33    Ala.    187  319.   326    (1877). 

(18581  :    Prather   v.   Palmer,   4   Ark.  §  1049-1.  §§  1193  et  seq. 
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applicable  to  any  brancli  of  the  corpus  juris  which  may  become 
involved  in  a  trial  at  law.  iSI^or  are  many  of  them  inferences  of 
fact  although  a  certain  degree  of  admixture  of  logical  effect  may 
readily  enable  them  to  enter  that  class.  The  difference  between 
such  administrative  assumptions  and  inferences  of  fact  is,  in 
many,  if  not  most,  cases,  principally  a  question  of  the  extent  to 
which  the  element  of  experience  as  compared  to  that  of  judicial 
administration  enters  into  the  situiation  as  presented  to  the 
tribunal."  Under  such  circumstances,  whether  a  particular  ruling 
that  a  prima  facie  ease  has  been  proved  is  made  because,  as  a  mat- 
ter of  logical  reasoning,  using  inference  from  'admitted  facts,  upon 
a  general  basis  of  experience,  the  jury  would  be  justified,  as  rea- 
sonable men,  in  acting  on  it ;  or,  whether  on  the  other  hand,  the 
ruling  is  purely  or  in  main,  an  administrative  assumption  indulged 
for  the  purpose  of  expediting  the  trial,  or  other  good  forensic  rea- 
son, and  involving  a  finding  that  the  court  feels  justified  as  a  mat- 
ter of  administration  in  calling  upon  the  party  who  controverts  the 
truth  of  the  assumption  to  go  forward  in  evidence,  is  of  neces- 
sity more  or  less  governed  by  the  circumstances  of  the  particular 
case.  So  long  as  either  a  sufficient  logical  weight  in  inferences  of 
fact,  a  presumption  of  law  or  an  assumption  of  administration  i — 
any  of  the  three  ■ —  will  shift  the  burden  of  evidence  by  a  ruling 
that  a  prima  facie  ease  has  been  established,  this  could  scarcely  be 
otherwise.  The  difficulty  is  not  diminished  by  the  fact  that  these 
different  shifters  of  the  burden  of  evidence  often  merge  into  each 
other  by  imperceptible  gradations  or  by  the  further  fact  that 
judges,  as  a  rule,  fail  to  incur  the  responsibility  of  assigning  any 
particular  ground  for  a  ruling,  and  with  a  fair  degree  of  uni- 
formity, refer  to  burden  of  evidence  as  "  burden  of  proof." 

Regularity. —  In  case  of  the  inferences  or  assumptions  of  regvr 
lariiy,  it  is  to  be  noticed  that  as  between  the  assumption  of  admin- 
istration of  regularity  on  the  one  hand  and  an  inference  or  pre- 
sumption of  regularity,  on  the  other,  the  test  is  as  to  the  existence 
of  any  resultant  or  residuum  of  probative  effect  when,  the  function 
of  precedure  having  ended,  that  of  logic  alone  remains.  In  other 
words,  when  the  party  upon  whom  the  burden  of  evidence  is  cast 

2.  On  the  contrary,  an   absence  of  ally  pay  it.     Accordingly,  it  is  held 

probative  force  may  guide  the  court  in  that  the  fact  that  a  debtor  has  had 

excluding   such   an    inference.      "  Ex-  such  means  is  not  evidence  tending  to 

perience  is  not  sufficiently  uniform  to  show  that  the   debt  has  been   paid." 

raise  a  presumption  that  one  who  has  Atwood  i\  Scott,  99  Mass.  177  (1868). 
the  means  of  paying  a  debt,  will  actu- 


1247     Eegdlaeity  of  Physical  HriiAN  Atteibutes.     §  1050 

by  the  ruling  that  a  prima  facie  case  has  been  made  out  by  his 
opponent,  actually  offers  evidence  to  rebut  the  prima  facie  case, 
is  there  any  logical  force  in  favor  of  the  fact  or  inference  assumed 
to  be  true?  In  case  of  a  true  inference  of  regularity  (a  fortiori 
as  to  a  presumption  of  law)  such  probative  basis  remains  and  is 
to  be  overcome;  if  at  all,  by  evidence.  Where,  on  the  contrary,  a 
purely  administrative  assumption  of  regularity  is  involved,  no 
■such  quantum  of  logical  force  remains.  Xo  probative  power  in- 
heres in  a  canon  of  administration  designed  to  expedite  the  trans- 
action of  judicial  business.  Thus,  for  example,  it  may  be  taken  as 
a  prima  facie  infeTence  of  fact  that  a  properly  addressed  letter, 
deposited  in  the  post  office,  having  a  return  address  and  a  proper 
amount  of  postage  reached  its  destination  in  due  course  of  mail.^ 
Upon  proving  fulfillment  of  these  conditions,  a  court  may  well 
rule  that  a  prima  facie  case  has  been  made  out  'and  require  the 
opponent  to  offer  contrary  evidence.  Should  the  latter  attempt 
doing  so,  a  clear  logical  inference  of  delivery  remains  for  him 
to  meet.  Countervailing  proof  must  be  introduced  to  overcome  it. 
This  is  an  inference  or  presumption  of  fact.  Should  a  purely 
administrative  assumption  have  been  made  against  him,  as  that  a 
signature  aittached  to  a  copy  of  a  deed  is  the  signature  of  a  duly 
qualified  and  authorized  incumbeu't  of  the  office  made  during  his 
term,  the  judge  will,  in  like  manner,  rule  that  this  is  prima  facie 
sufficient  and  that  the  burden  of  evidence  has  shifted  'to  him. 
When,  however,  the  opponent  proceeds  to  show  that  the  signature 
is  not  that  of  a  duly  authorized  official,  he  will  not,  of  necessity, 
find  himself  confronted  with  any  logical  inference  whatever. 

No  attempt  to  classify  the  inferences  of  regularity  would  be 
possible  or  desirable.  They  cover,  practically,  the  entire  field  of 
thought.  Certain  of  them,  however,  on  account  of  the  frequency 
of  their  recurrence,  the  invariability  of  their  action  or  by  reason 
of  the  existence  of  some  legal  rule  in  connection  with  their  opera- 
tion, have  appeared  to  merit  a  limited  treatment  at  this  place. 
The  most  frequently  considered  of  these  commonly  recognized 
presumptions  or  inferences  of  regularity  are  perhaps  those  refer- 
ring to  the  world  of  nature  or  those  relating  to  mercantile  affairs 
or  the  transaction  of  the  public  business.  They  will,  therefore,  be 
considered  in  this  order. 

§  1050.  (Inferences  of  Regularity) ;  Human  Attributes ;  Physi- 
cal—  An  obvious  inference  of  fact,  part  of  the  uniformity  of 

3.  §?  1057  et  seq 
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nature  witJiout  whicli  the  trial  of  causes  would  be  greatly  pro- 
longed is  one  to  the  effect  that  each  member  of  a  class  of  persona 
or  things  possesses  the  usual  attributes  characteristic  of  the  class 
to  which  it  belongs.  In  other  words,  it  will  be  inferred  that  any 
designated  object  possesses,  within  reasonable  limits,  the  substan- 
tial qualities  which  the  term  connotes.  In  many  cases,  this  men- 
'tal  position  of  the  tribunal  is  rather  an  assumption  of  adminisitra- 
tion  than  constitutes  a  so-called  "  presumption  "  or  inference  of 
fact.  Many  of  such  matters  are  also  covered  by  the  administra- 
tive assumption  of  regularity,'''  that  things  in  -a  particular  instance 
occur  or  exist  as  they  usually  do  in  the  great  majority  of  instances. 
There  is,  however,  frequently  found  a  strong  element  of  actual 
probative  force  in  connection  with  the  physical,  mental  or  moral 
fl,ittributes  of  human  beings.  Each  individual  possesses  or  is  pos- 
sessed by  the  ordinary  physical,  mental  or  spiritual  qualities  by 
which  men  as  a  class  are  generally  influenced.^  As  such  probative 
force  is  not  necessarily  characteristic  of  facts  covered  by  the  ad- 
ministrative 'assumption  of  regularity  and  as  these  inferences  have 
not,  except  in  case  of  the  so-called  "  presumption  of  sanity,"  been 
treated  by  the  course  as  presumptions  of  law,  it  has  seemed  proper 
to  classify  them  as  inferences  of  fact. 

Sense-perception. —  Practically,  this  inference  is  to  the  effect, 
among  other  things,  that  a  given  individual  will  be  presumed  or 
inferred,  as  well  as  assumed  or  taken,  to  have  the  ordinary  physi- 
cal powers  of  sense-perception  usual  to  persons  of  the  same  age, 
race  and  other  conditioning  circumstances.  This  law  presumes 
that  a  person  possessing  good  eyesight  must  have  seen  that  which 
was  in  range  of  his  'vision,  if  he  gave  attention  and  looked.*  In 
like  manner,  the  ordinary  capability  of  hearing  will  be  assumed.* 

§  1050a.  (Inferences  of  Regularity;  Human  Attributes; 
Ptiysical);  Capacity  for  Child-Bearing. —  The  assumption  of  the 
existence  of  a  capacity  for  child-bearing  at  any  period  after  its 
physical  conditions  exist  is  so  fully  recognized  that  the  sole  issue 
presented  in  this  connection  is  as  to  the  date  of  its  termination. 

In  the  United  States,  it  is  assumed  that  except  in  extreme  age,^ 

§  1050-1.  §§  1193  et  seq.  §  1050a-l.  Baoot's  Case,    [cited  in 

2.  Holcombe   v.    State,   5  Ga.   App.       In  re  Apgar,  37  N.  J.  Eq.  502   (1883) 
47,  63  S.  E.  647   (1908).  (62). 

3.  Lowden  r.  Pennsylvania  Co.,  (Ind.  2.  Hill   v.   Spencer,   196  111.   65,   63 
App.  1907)   82  X.  E.  941.  N.   E.   614    (1902).     See   also.   In   re 

4.  Holcombe   17.   State,   5  Ga.  App.       Apgar,  37  N.  J.  Eq.  501   (1883)    (58; 
47,  62  S.  E.  647  (1908).  married). 
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or  when  other  strong  invalidating  circumstances  are  present  that 
a  ■woman  is  capable  of  giving  birth  to  children  at  any  period  of 
her  adult  life.^  The  inference  is  especially  strong  where  the  pre- 
sumption is  reinforced  by  the  previous  birth  of  children.* 

In  England,  a  rather  more  discriminating  course  has  been 
adopted  by  judges,  especially  .those  of  chancery  jurisdiction  or 
land  registration.*  Katurally,  a  wide  discretion,  involving  not 
only  consideration  of  the  physical  condition  of  the  persons  in  ques- 
tion but  also  a  very  varying  inertia  of  the  judicial  mind  which 
naturally  is  found  to  increase®  in  proportion  as  the  consequences 
of  the  birth  of  additional  children  would  be  serious  in  its  effect 
upon  other  interests,®  when  compared  to  the  convenience  of  taking 
immediate  action.  E;ach  ease  rests  largely  upon  its  own  facts  and 
no  very  definite  rule  can  well  be  formulated,  even  were  one 
desirable.  The  English  courts  have  been  apparently  guided  by 
certain  common  sense  considerations.  In  itself  considered,  fairly 
advanced  years  will  not  negative  the  presumption  of  capacity  for 
child-bearing  where  it  has  been  shown  to  exist  by  the  birth  of  off- 
spring, and  the  woman  is  living  with  a  husband;'^  and  the  mar- 
ried life  covers  a  long  period,^  or  the  capacity  has  not  been  fully 
tested.*    In  case  of  unmarried  women,-'"  widows^'  or  women  who 


3.  List  V.  Rodney,  83  Pa.  St.  483 
(1877)  (75;  married)  ;  Flora  v.  And- 
erson, 67  Fed.  182  (1895)  (49;  mar- 
ried). 

4.  Re  G .,  31  Ont.  109  (1891). 

5.  §§  993  et  seq. 

Gestation. —  For  some  consideration 
of  tlie  established  limits  of  gestation 
see  Gardiner  Peerage  Case,  Le  March- 
ant's  Ed.  See  also,  Bosvil  v.  A.-G., 
12  P.  D.  177,  56  L.  J.  P.  97,  57  L.  T. 
88,  36  W.  R.  79    (1887). 

6.  In  re  White,  1  Ch.  570,  70  L.  J. 
Ch.  300,  84  L.  T.  Rep.  (N.  S.)  199, 
49  Wldy.  Rep.  429  ( 1901 )  ;  In  re 
Hocking,  3  Ch.  567,  67  L.  J.  Ch.  662, 
79  L.  T.  Rep.  (N.  S.)  164,  47  WIcly. 
Rep.  114   (1898). 

7.  In  re  Trustee  Relief  Act,  17  Jur. 
343    (1853)    (49;  married;  children). 

8.  Re  Allason,  36  L.  T.  Rep.  (N.  S.) 
653  (1877)  (53;  15  years  married)  ; 
In  re  Millner,  L.  R.  14  Eq.  345,  43 
L.  J.  Ch.  44,  36  L.  T.  R«p.    (N.  S.) 


825,   20   Wkly.   R«p.   823    (1872)     (49 
years;  married  26  years). 

9.  Croxton  v.  May,  L.  R.  9  Ch.  D. 
388,  39  L.  T.  Rep.  (N.  S.)  461,  27 
Wkly.  Rep.  327  (1878)  (54;  married 
3  years  without  issue).  But  see  Re 
Taylor,  43  L.  T.  Rep.  (N.  S.)  795, 
29  Wkly.  Rep.  350   (1881). 

10.  Davidson  v.  Kimpton,  L.  R.  18 
Ch.  D.  213,  45  L.  T.  Rep.  (N.  S.)  131, 
29  Wkly.  Rep.  912  (1881)  (54);  In 
re  Widdows,  L.  R.  11  Eq.  408,  40  L.  J. 
Ch.  380,  34  L.  T.  Rep.  (N.  S.)  87, 
19  Wk\j.  Rep.  468  (1871)  (53); 
Haynes  v.  Haynes,  35  L.  J.  Ch.  303 
(1865)  (60;  some  doubt  at  53)  ;  Ed- 
wards V.  Tuck,  23  Beav.  268  (1856) 
( 57 )  ;  Lyddon  v.  Ellison,  19  Beav. 
565,  18  Jur.  1066  (1854)  (56)  ;  Miles 
V.  Knight,  12  Jur.  666,  17  L.  J.  Ch. 
458  (1848)  (58);  Fraser  v.  Fraser,^ 
Jac.  585,  note  a,  4  Eng.  Ch.  585 
(1814)    (55). 

11.  Re  Taylor,  43  L.  T.  Eep.    (N. 
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have  had  no  children,  the  same  age  will  be  deemed  to  nullify  the 
presumption ;( —  or,  more  properly  speaking,  to  prevent  the  judge 
from  reasonably  assuming  the  existence  of  the  capacity  in  ques- 
tion. In  very  advanced  years,  even  the  previous  birth  of  children 
to  a.  married  wom'an  fails  to  remove  the  adverse  inference  due  to 
age,^^  particularly  where  there  have  been  no  children  for  a  con- 
siderable interval  preceding  the  hearing.-^^  The  rulings  have,  it 
will  be  observed  no  direct  connection  with  the  law  of  evidence. 

§   1051.    (Inferences    of    Regularity;    Human    Attributes; 

Physical);  Power  of  Procreation — It  will  be  assumed,  in  the 
■absence  of  evidence  to  any  different  effect,  that  any  male  person 
•above  the  age  of  puberty  is  capable  of  procreation.^  The  assump- 
tion has  been  deemed  reasonable  even  up  to  an  advanced  age.^ 

§   1052.    (Inferences    of   Regularity;    Human    Attributes); 

Mental  or  Moral — Prominent  among  inferences  of  regularity  in 
human  attributes  so  far  as  these  are  mental  or  moral  is  the  so- 
called  "  presumption  "  that  a  given  individual,  in  the  absence  of 
evidence  to  the  contrary,  will  be  taken  to  be  sane,-*^  i.  e.  that  he  is  a 


S.)  795,  29  Wkly.  Eep.  350  (1881) 
(52)  ;  Brandon  v.  Woodthorpe,  10 
Beav.  463  (1847)  (63);  Brown  v. 
Pringle,  4  Hare  124,  8  Jur.  1113,  14 
L.  J.  Ch.  121,  30  Eng.  Ch.  124  (1844) 
(66;  fund  in  court,  small).  See  also, 
In  re  White,  70  L.  J.  Ch.  300,  1  Ch. 
570,  84  L.  T.  199,  49  W.  R.  429 
(1901),  per  Buckley,  J. 

12.  Dodd  V.  Wake,  5  De  G.  &  Sm. 
226,  16  Jur.  776.  21  L.  J.  Ch.  356 
(1852)  (65);  Leng  v.  Hodges,  ,Tac 
585,  4  Eng.  Ch.  585  (1822)  (69). 
See  also,  White  v.  Edmond,  70  L.  J. 
■Ch.  300,  1  Ch.  570,  84  L.  T.  199, 
49  W.  R.  429   (1901),  per  Buckley,  J. 

13.  Re  Summers.  30  L.  T.  Rep.  (N. 
S.)    377,   22   Wkly.   Eep.   639    (1874) 

(47;  no  pregnancy  for  17  years). 
See  also.  Conduit  v.  Soane,  24  L.  T. 
Eep.   (N.  S.)   656,  19  Wkly.  Eep.  817 

(1871);  Groves  v.  Groves,  12  Wkly. 
Eep.  45   (1863). 

The  early  English  law  indulged  the 
Inference  of  capacity  for  child-bearing 
■under  circumstances  -which  -would  not 
probably    be    deemed    in    the    same 


country  consistent  with  that  result  at 
the  present  time.  Jee  v.  Audley,  1 
Cox  Ch.  324,  1  Eev.  Eep.  46,  29  Eng. 
Reprint  1186  (1787)  (70;  married)  ; 
Eeynolds  v.  Reynolds,  Dick.  374,  21 
Eng.  Eeprint  314  (1764)  (62;  mar- 
ried ;  children ) . 

§  1051-1.  Gardner  v.  State,  81  Ga. 
144,  7  S.  E.  144  (1888);  Lomax  v. 
Holmden,  2  Str.  940  (1732).  See 
also,  Trevor  v.  Trevor,  2  Myl.  &  K. 
675,  7  Eng.  Ch.  675,  39  Eng.  Eeprint 
1102    (1833). 

2.  Lushington  r.  Boldero,  15  Beav. 
1,  16  Jur.  140,  21  L.  J.  Ch.  49  (1851) 
(age  of  95). 

§  1052-1.  Alabama.— Stan&U  v. 
Johnson,  159  Ala.  546,  49  So.  223 
(1909). 

Idaho.—  State  v.  Wetter,  83  Pac. 
341   (1905). 

Illinois. —  Kelly  v.  Nusbaum,  244 
111.  158,  91  N.  E.  72  (1910)  (before 
inquest). 

lovM. — ^Van  Norman  r.  ^Modern 
Brotherhood  of  America,   121  N.  W. 
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person  of  common  understanding.^  The  rule  is  the  same  in  crim- 
inal cases.^  The  procedural  effect  of  a  presumption  of  law  has 
been  conferred  at  times  upon  this  inference  of  fact.*  In  much 
the  same  way,  it  is  said  to  be  presumed  that  a  child  of  14  is  sui 
juris/  and  that  one  under  12  is  not.®  A  deaf  mute  is  not  pre- 
sumed to  be  an  idiot.''  It  will  be  presumed  that  each  human 
being  has  the  ordinary  mental  powers  and  qualifications  connoted 
by  the  term  man.^  The  usual  limitations  upon  mental  powers 
will  also  be  presumed  or  assumed.  For  example,  the  law  will  not 
presume  that  a  fact  once  known  will  always  remain  in  the 
memory.® 

Moral  Attributes: —  In  the  same  way,  it  will  be  inferred  or 
assumed  that  each  man  has  the  usual  moral  attributes  attaching 
to  the  race,  the  customary  habits,  and  the  general  way  of  looking 
at  questions  presented  for  consideration.  The  existence  of  the  gen- 
eral propositions  of  experience  are  frequently  spoken  of  as  being 
presumed  to  have  operated  in  a  particular  case.  Whether  this  is 
an  inference  of  fact  or  an  assumption  of  the  existence  of  a  fact, 
miay  often  be  difficult  to  say.     These  maxims  of  common  knowl- 


1080  (1909)  ;  Betts  v.  Howard,  118 
N.  W.  281    (1908)    (grantor). 

Kentucky. —  City  of  Covington  v. 
O'Meara,  119  S.  W.  187   (1909). 

Maine. —  Ireland  v.  White,  102  Me. 
233,  66  Atl.  477    (1906). 

Michigan. —  In  re  Phillips,  158 
Mich.  155,  16  Detroit  Leg.  N.  623, 
122  N.  W.  554    (1909). 

Missouri. —  Hill-Dodge  Banking  Co. 
V.  Loomis,  (App.  1909)  119  S.  W. 
967    (prior  to  an  inquest). 

'New  York. —  Dodd  v.  Anderson, 
115  N.  Y.  Suppl.  688,  131  App.  Div. 
224  (1909)  [judgment  affirmed,  112 
N.  Y.  Suppl.  414   (1908)]. 

North  Carolina. —  State  v.  Clonin- 
ger,  149  N.  C.  567,  63  S.  E.  154 
(1908). 

Utah. —  State  v.  Brown,  102  Pac. 
641   (1909). 

Virginia. —  Hopkins  v.  Wampler, 
108  Va.  705,  62  S.  E.  926  (1908). 
The  court  will  assume  that  an  ac- 
cused is  a  person  of  common  under- 
standing. State  V.  Faulk,  (S.  D. 
1908)   116  N.  W.  72. 


2.  Holcombe  v.  State,  5  Ga.  App. 
47,  62  S.  E.  647  (1908);  Fosnes  v. 
Ihiluth  St.  Ry.  Co.,  140  Wis.  455,  122 
N.  W.   1054    (1909)     (foreign). 

3.  U.  S.  V.  Chisholm,  153  Fed.  808 
(1907). 

4.  Rogers  v.  Rogers,  (Del.  1907) 
66  Atl.   374. 

5.  Fortune  v.  Hall,  (N.  Y.  1909) 
89  N.  E.  1100  [order  affirmed,  106 
N.  Y.  Suppl.  787.  122  App.  Div.  250 
(1907)].  See  also,  Gunter  v.  Hin- 
son,    (Ala.   1909)    50   So.   86. 

6.  Grealish  v.  Brooklyn,  Q.  C.  & 
S.  R.  Co.,  114  N.  Y.  Suppl.  582,  130 
App.  Div.  238  (1909)  [judgment  af- 
firmed, 91  N.  E.  1114   (1910)]. 

7.  Alexier  v.  Matzke,  151  Mich.  36, 
115  N.  W.  251,  14  Detroit  Leg.  N.  955 
(1908). 

8.  Succession  of  Jones,  120  La.  Ann. 
986,  45  So.  965    (1908). 

9.  Fire  Ass'n  of  Phila.  v.  La  Grange 
&  Lockhart  Com.  Co.,  (Tex.  Civ.  App. 
1908)   109  S.  W.  1134. 
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edge  relate,  not  to  the  course  of  nature,  where  invariability  may 
fairly  be  expected  so  much  as  to  those  of  conduct,  or  moral  science 
in  which  volition  and  many  other  elements,  including  the  pres- 
ence, conflict  or  absence  of  motive,  may  play  an  essential  part  and 
where,  therefore,  only  a  greater  or  less  degree  of  probability  may 
fairly  be  expected.  Many  of  these  propositions  are,  for  obvious 
reasons,  matters  of  common  knowledge,  and  have  been  referred  to 
in  thait  connection.-^"  They  may,  however,  be  classified  also  as 
infernces  or  presumptions  of  regularity  bearing  upon  the  probable 
conduct  of  individual  men.-^^  Thus,  it  may  fairly  be  said  that  it 
will  be  presumed  or  assumed  that  a  person  did  not  voluntarily 
incur  the  risk  of  death.-'^ 

§  1053.  (Inferences  of  Regularity;  Human  Attributes; 
Mental  or  Moral);  Instinct  of  Self -Preservation. — Among  propo- 
sitions of  experience  relating  to  the  probable  conduct  of  mankind 
is  that  men  love  life  and,  therefore,  instinctively  avoid  obvious 
danger.-^  This  inference  as  to  what  is  probable  can,  as  a  matter 
of  necessity,  have  weight  only  in  the  absence  of  evidence  of  the 

their  own  hats.  The  preferable  form 
of  statement  would  probably  be  that 
from  the  general  habit  of  men  to  wear 
their  own  hats  it  will  be  inferred  that 
A.  did  so  in  the  particular  instance. 

12.  Chicago  Terminal  Transfer  R. 
Co.  V.  Eeddick,  131  111.  App.  515 
(1907)  [affirmed,  230  111.  105,  82  N. 
E.  598  (1907)  ]  ;  Van  Norman  v.  Mod- 
ern Brotherhood  of  America  (Iowa 
1909)  121  N.  W.  1080;  Monson  v. 
La  France  Copper  Co.,  (Mont.  1909), 
101  Pac.  243 ;  Lamb  v.  Union  Ry.  Co. 
of  N.  Y.  City,  109  N.  Y.  Suppl.  97, 
125  App.  Div.  286    (1908). 

§  1053-1.  Colorado. —  Denver  Tram- 
way Co.  V.  Reid,  4  Colo.  App.  53,  35 
Pac.  269    (1893). 

Delaware. —  Louft  v.  Pyle  Co.,  75 
Atl.  619    (1910). 

Iowa. —  Jenkins  v.  Hawkeye  Com. 
Men's  Ass'n,  124  N.  W.  199  (1910) 
(swallowed  a  fish-bone). 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Hill,  57  Kan.  139,  45  Pac.  581  (1896). 

Maryland. —  Northern  Cent.  R.  Co. 
r.  State,  31  Md.  357,  100  Am.  Dec. 
69    (1869). 

Sew  York. —  Morrison  v.  New  York 


10.  §§  753  et  seq. 

11.  They  fall  under  the  head  of  pre- 
sumptions merely  by  virtue  of  the 
inoonclusiveness  of  the  general  propo- 
sition which  forms  the  major  premise 
of  the  inductive  syllogism  and  which 
renders  it  impossible  that  the  infer- 
ence of  its  operation  in  any  particu- 
lar case  should  be  anything  more  than 
a  more  or  less  highly  probable  one. 
Thus,  for  example,  to  establish  the 
presence  of  A.  at  the  scene  of  a  homi- 
cide, the  fact  that  his  hat  was  found 
near  it  shortly  after  the  time  at 
which  the  fatal  encounter  must  have 
taken  place  is  competent.  Yet  its 
probative  force  evidently  rests  on,  a 
general  proposition  of  experience, 
used  as  a  major  premise,  to  the  effect 
that  men  generally  wear  their  ovm 
hats.  This  is  merely  the  statement 
of  a  general  truth  which  may  or  may 
not,  apply  in  any  particular  case,  as 
experience  has  occasionally  demon- 
strated. The  proposition  men  gen- 
erally wear  their  own  hats  may  fre- 
quently be  found  in  common  usage, 
to  be  placed  in  the  form  of  saying 
that   persons    are   presumed    to   wear 
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actual.^  Little  reason,  therefore,,  exists  for  applying  it  to  a  case 
■where  an  injured  party  can  testify  as  to  the  real  circumstances 
attending  the  happening  itself.*  It  follows  that  where  a  deceased 
person  was  sane*  at  the  time  of  his  death  the  prima  facie  inference 
arises,  so  far  as  these  facts  of  death  and  sanity  are  concerned,  that 
the  death  was  not  self  inflicted.®  In  like  manner,  it  has  been 
"  presumed,"  assumed  probably  being  meant,  in  the  absence  of 
evidence  to  the  contrary,  that  one  killed  by  a  locomotive  engine 
was,  at  the  time,  in  the  exercise  of  due  care.® 

§   1054.  (Inferences  of  Regularity) ;  Business  Affairs As  will 

appear  more  fully  hereafter,-^  certain  inferences  of  fact  relating  to 
regularity  in  business  matters  seem  to  be  bare  assumptions  made 
for  purposes  of  convenience  in  directing  the  course  of  the  trial. 
Their  office  is  simply  to  sustain  the  burden  of  evidence^  until  proof 
on  'the  subject  is  introduced,  as  may  properly  be  done.*  There- 
upon, the  whole  question  becomes  one  entirely  for  evidence,  the 
assumption  disappearing  without  leaving  a  palpable  trace  of  pro- 
Cent.,    etc.,    R.    Co.,    63    N.    Y.    643       103  N.  W.  403.     The  inference  is  the 


(1875). 

Pennsylvania. —  Schum  v.  Pennsyl- 
vania R.  Co.,  107  Pa.  St.  8,  52  Am. 
Rep   468    (1884). 

United  States.—  Texas,  etc.,  R.  Co. 
f.  Gentry,  163  U.  S.  353,  366,  16  S.  Ct. 
1104,  41  L.  ed.  186    (1896). 

8.  Connerton  v.  Delaware,  etc., 
Canal  Co.,  169  Pa.  St.  339,  32  Atl. 
416   (1895). 

3.  Reynolds  c.  Keokuk,  72  Iowa  371, 
372,   34  X.   W.   167    (1887). 

4.  Germain  v.  Brooklyn  L.  Ins.  Co., 
26  Hun   (N    Y.)   604   (1882). 

5.  Colorado. —  Ross-Lewin  v.  Ger- 
mania  Life  Ins.  Co.,  (App.  1904)  78 
Pae.  305. 

Illinois. —  Devine  v.  National  Safe 
Dep.  Co.,  145  111.  App.  322  (1908) 
[judgment  affirmed,  88  N.  E.  804 
(1909)];  Supreme  Ct.  of  Honor  v. 
Barker,  96  111.  App.  490  (1901). 

Missouri. —  Johnston  v.  St.  Louis  & 
S.  F.  R.  Co.,  (App.  1910)  130  S.  W. 
413.    • 

'New  York. —  Mallory  r.  Travelers' 
Ins.  Co.,  47  N.  Y.  52,  55,  7  Am.  Rep. 
410    (1871). 

'North  Dakota. —  Clemens  v.  Royal 
Neighbors  of  America,    (N.  D.  1905) 


same  as  to  lesser  injuries.  Wilkin- 
son V.  Mtna.  Life  Ins.  Co.,  144  111. 
App.  38  (1908)  [judgment  affi,rmed, 
88  N.  E.  550  (1909)'].  It  has  even 
been  held  that,  there  being  a  presump- 
tion of  law  against  suicide,  that  fact 
must  be  established  by  evidence  be- 
yond a  reasonable  doubt.  Almond  v. 
Modern  Woodmen  of  America,  133  Mo. 
App.  382,  113  S.  W.  695  (1908).  The 
inference  must,  however,  yield  to 
proof  of  physical  facts  clearly  incon- 
sistent with  it.  Hardinger  v.  Modern 
Brotherhood  of  America,  (Neb.  1905) 
103  N.  W.  74  [reversed  on  rehearing, 
101  N.  W.  983    (1904)]. 

6.  Davenport,  R.  I.  &  N.  W.  Ry.  Co. 
V.  De  Yaeger,  112  111.  App.  537 
(1904);  Cahill  v.  Chicago  &  A.  R. 
Co.,  205  Mo.  393,  103  S.  W.  533 
(1907).  See  also,  16  L.  R.  A.  261 
for  an  interesting  article  on  this 
subject. 

i  1054-1.    §§  1193  et  seq. 

2.  §§  967  et  seq. 

3.  H.  A.  Pitt's  Sons  Mfg.  Co.  v. 
Poor,  7  111.  App.  34  (1880)  ;  Cain  v. 
Robinson,  20  Kan.  456  (1878)  ;  Cutts 
V.  York  Mfg.  Co.,  18  Me.  190  (1841)  ; 
Banning  r.  Edes,  6  Minn.  403  (1861). 
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bative  eifect.  In  this  way,  many  inferences  of  fact  arising  from 
regularity  in  ithe  course  of  business  have  been  recognized  by  the 
court  as  logically  legitimate.* 

§   1055.  (Inferences  of  Regularity;  Business  Affairs);  Dates 

and  Actual  Time. —  It  would  frequently  be  difficult  to  state  whether 
the  ruling  that  the  date  affixed  to  a  document  as  the  date  of  its 
execution  is  prima  facie  correct,  is  an  inference  of  fact  or  purely 
an  assumption  of  administration.  Whichever  be  the  proper  classi- 
fication the  rule  itself  is  settled.  It  will,  for  example,  be  taken 
that  an  abstract  of  title,^  power  of  attorney,^  or  other  document^ 
was  executed,  or  a  letter  written*  on  the  day  of  its  date.  In  like 
manner,  documents  of  different  dates  will  be  taken  to  relate  to 
separate  transactions.^  The  inference,  in  the  nature  of  things,  is 
rebuttable.® 


4.  Brookfleld  v.  Drury  College,  (Mo. 
App.  1909)  123  S.  W.  86  (fix  date  of 
Commencement).  Thus,  for  example, 
in  the  absence  of  proof,  it  will  not 
be  presumed  that  a  bank,  after  dis- 
claiming any  interest  in  or  right  to 
a  judgment  on  a,  note  which  had  been 
assigned  to  it  only  as  collateral  for 
a  debt  which  was  later  paid,  would 
attempt  to  assign  the  judgment. 
Selden  v.  Williams,  108  Va.  542,  62 
S.  E.  380   (1908). 

§  1055-1.  Chicago,  etc.,  R.  Co.  v. 
Keegan,  152  111.  413,  39  N.  E.  33 
(1894). 

2.  Holbrook  v.  New  Jersey  Zinc  Co., 
57  N.  y.  616   (1874). 

3.  Hauerwas  i:  Goodloe,  101  Ala. 
162,  13  So.  567  (1892);  Lauder  v. 
Peoria  Agricultural,  etc.,  Soc,  71  111. 
App.  475  (1897);  Smith  v.  Battens, 
1  M.  &  Rob.  341  (1884)  (indorse- 
ments) ;  Morgan  v.  Whitmore,  6 
Exch.  716,  20  L.  J.  Ex.  289  (1851) 
(receipt)  ;  Pomeres  v.  Provincial  Ins. 
Co.,  (Hil.  T.)  N.  Bruns.  Dig.  345 
(1873)  (writ).  See  also,  Butler  v. 
Mountgarret,  7  H.  L.  Cas.  633,  11 
Eng.  Reprint  352  (1859)  ;  Malpas  v. 
Clements,  19  L.  J,  Q.  B.  435   (1850). 

Negotiable  instruments  stand  in  the 
same  position.  They  will  be  taken  to 
have  been  executed  on  the  day  of 
their  date.   Laws  i:  'Rand,  3  C.  B.  (N. 


S.)  442,  27  L.  J.,  C.  P.  76,  3  C.  B. 
(N.  S.)  442,  4  Jur.  (N.  S.)  74,  6 
W.  R.  127  (1857);  Owen  v.  Waters, 
2  M.  &  W.  91  (1836),  5  D.  P.  C.  324, 
6  L.  J.  Ex.  13.  See  also,  Potez  v. 
Glossop,  2  Exch.  191  (1848);  Ander- 
son V.  Weston,  6  (Bing)  N.  C.  296, 
301,  8  Scott  583,  9  L.  J.  C.  P.  194,  4 
Jur.  105    (1840). 

4.  Potez  V.  Glosaop,  2  Exch.  191 
(1848)  ;  Hunt  i:  Massey,  5  B.  &  Ad. 
902,  3  N.  &  M.  109  (1834)  (as 
against  the  writer).  See  also,  Mal- 
pas V.  Clements,  19  L.  J.  Q.  B.  435 
(1850).  Administrative  reasons  may 
exist  for  not  indulging  in  the  assump- 
tion. For  example,  on  divorce  pro- 
ceedings the  dates  of  letters  must  be 
corroborated,  in  order  to  prevent  col- 
lusion. Trelawney  i-.  Colman,  2 
Stark.  191  (1817),  1  B.  &  Aid.  90,  18 
R.  R.  438   (1817). 

5.  Matter  of  Miller,  77  N.  Y.  App. 
Div.  473,  78  N.  Y.  Suppl.  930  [re- 
versing 37  Misc.  449,  75  N.  Y.  Suppl. 
929  (1902)].  '■  Instruments  executed 
on  different  dates  are  presumed  to  bo 
separate  and  distinct,  and  not  part 
of  the  same  transaction."  In  re  Mill- 
er's Estate,  78  N.  Y.  S.  930,  77  App. 
Div.  473    (1902). 

6.  Dowie  V.  Sutton,  136  111.  App. 
47  [affirmed  in  227  111.  183,  81  N.  E. 
395   (1906)]. 
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§  1056.  (Inferences  of  Regularity;  Business  Affairs);  Usual 
Methods  Followed — An  inference  of  fact,  justified  by  experience, 
liable  to  be  disproved^  but,  nevertheless,  commonly  acted  upon 
with  confidence  is  to  the  effect  that  the  customary  methods  of 
doing  business  in  general,  are  followed  in  a  particular  case  which 
naturally  falls  within  the  rule.^  For  example,  the  habit  of  busi- 
ness men  to  retain  valuable  collaterals  or  other  valuable  papers 
until  the  indebtedness  secured  by  them  is  paid,  has  been  recog- 
nized by  the  court.  Therefore  the  possession  of  an  overdue  note 
by  its  maker  gives  rise  to  an  inference  that  its  obligation  has  been 
discharged.^  The  custom  of  the  tradesmen  is  to  seek  their  ovm 
interest  by  giving  credit  to  solvent  persons  rather  than  to  others.* 
Accordingly  it  will  be  inferred  that  credit  was  given  to  a  responsi- 
ble principal  rather  than  to  an  irresponsible  agent.^    For  a  like 


§  1056-1.  Savings,  etc.,  Soc.  v.  Bur- 
nett, 106  Cal.  514,  39  Bac.  923 
(1895). 

2.  Missouri. —  Morrow  v.  Missouri 
Pac.  Ry.  Co.,  (App.  1910)  123  S.  W. 
1034  (mercantile  concern  keeps 
books). 

New  York. —  Phillips  v.  Wright,  5 
Sandf.    (N.  Y.)    342    (1852). 

Pennsylvania. —  First  Nat.  Bank  v. 
Colonial  Hotel  Co.,  226  Pa.  292,  75 
Atl.  412  (1910)  (directors  manage 
affairs  of  corporation). 

Vermont. — Adams  v.  Adams,  23  Vt. 
50   (1849). 

England. —  Boswell  v.  Smith,  6  C. 
&  P.   60    (1833). 

3.  Blodgett  V.  Webster,  24  N.  H.  91, 
101  (1851)  ;  Halfin  t:  Winkleman,  83 
Tex.  165,  18  S.  W.  433  (1892).  See 
also,  Kincaid  v.  Kincaid,  8  Humphr. 
(Tenn.)  17  (1847);  Mountford  v. 
Harper,  16  M.  &  W.  825,  16  L.  J.  Ex. 
184  (1847)  (payment  by  check)  ;  Gib- 
bon f.  Featherstonhaugh,  1  Stark.  179 

(1816)  (bill  of  exchange);  Pfiel  v. 
Vanbatenberg,    2    Camp.    439    (1810) 

(circulation  after  acceptance  must  be 
shown)  ;   Egg  v.  Barnett,  3  Esp.  196 

(1800)  (return  checks  indicate  pay- 
ment). See  also,  Lloyd  v.  Sandi- 
lands,  Gow.  16  (1818)  Gow.  13.  "The 
fair  inferences  from  evidence  founded 
upon  the  natural  course  of  business 


and  human  experience  are  as  much 
evidence  as  the  principal  facts  from 
which  the  deductions  flow."  Austin 
V.  Bingham,  31  Vt.  577,  581  (1859). 
Eieceipt  of  subsequent  rent  indicates 
payment  of  prior.  Sanders  v.  Sanders, 
19  Ch.  D.  373,  380  C.  A.,  51  L.  J.  Ch. 
279,  45  L.  T.  637,  30  W.  R.  281 
(1881),  per  Jessel,  M.  R.  The  same 
presumption  has  been  applied  to  pay- 
ment of  wages.  Sellen  i .  Norman,  4 
C.  &  P.  80  (1829)  ;  Lucas  v.  Novosi- 
lieski,  1  Esp.  296  (1796).  And  so  of 
a  daily  accounting  between  the  par- 
ties. Evans  v.  Birch,  3  Camp.  10 
(1811). 

Circumstances  showing  that  a. 
holder  of  a  negotiable  instrument 
might  readily  have  obtained  posses- 
sion of  it  in  some  other  way  than 
upon  payment  of  it,  may  negative  the 
presumption  of  payment  from  pos- 
session. Bleasby  v.  Crossley,  3  Bing. 
430,  2  Bing.  430,  3  Car  &  P.  213 
(1826).  See  also,  Phillips  u.  Warren, 
14  M.  &  AV.  379,  14  L.  J.  Ex.  280,  9 
Jur.  930    (1845). 

4.  Banks  will  be  assumed  to  dis- 
count paper  only  on  the  indorsement 
of  those  who  are  able  to  pay  their  in- 
debtedness. German  Security  Bank  v. 
Columbia  Finance  &  Trust  Co.,  85  S. 
W.  761,  27  Ky.  L.  Rep.  581   (1905). 

5.  Ferris  v.  Kilmer,  47  Barb.  (N. 
Y.)  411  (1867). 
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reason,  where  tlie  holder  of  a  mortgage  takes  no  steps  to  secure 
payment,  it  will  be  inferred  thait  the  mortgage  has  been  paid.* 


G.  Alabama. — Goodwyn  v.  Baldwin, 
59  Ala.  127   (1877). 

Illinois. —  Locke  v.  Caldwell,  91  111. 
417  (1879)  ;  Blaisdell  r.  Smith,  3  111. 
App.  150    (1878). 

Kansas. —  Pattie  t.  Wilson,  25  Kan. 
326   (1881). 

Maine. —  Jarvls  v.  Albro,  67  Me. 
310  (1877)  ;  Mathews  !;.  Light,  40  Me. 
394  (1855);  Blethen  r.  Dwinal,  35 
Me.  556  (1853);  Sweetser  v.  Lowell, 
33  Me.  446   (1851). 

Maryland. —  Boyd  v.  Harris,  2  Md. 
Ch.  210   (1850). 

Massachusetts. —  Kellogg  v.  Dickin- 
son, 147  Mass.  432,  18  N.  E.  223,  1 
L.  R.  A.  346  (1888)  ;  Inches  v.  Leon- 
ard, 12  Mass.  379    (1815). 

Michigan. —  Baldwin  v.  Cullen,  51 
Mich.  33,  16  N.  W.  191  (1883); 
Cowie  v.  Fisher,  45  Mich.  629,  8  N. 
W.  586  (1881)  ;  Michigan  Ins.  Co.  i: 
Brown,  11  Mich.  265   (1863). 

Missouri. — Wilson  i:  Albert,  89  Mo. 
537,  1  S.  W.  209    (1886). 

iVeto  Jersey. — Magee  v.  Bradley,  54 
N.  J.  Eq.  326,  35  Atl.  103  (1896); 
Rockhill  V.  Rockhill,  (Ch.  1888)  14 
Atl.  760 ;  Downs  V.  Svoy,  28  N.  J.  Eq. 
55  (1877)  ;  Barned  v.  Barned,  21  N. 
J.  Eq.  245  ( 1870 )  ;  Evans  i\  Huffman, 
5  N.  J.  Eq.  354    (1846). 

New  York. —  McMurray  i\  McMur- 
ray,  17  N.  Y.  Suppl.  657,  63  Hun 
183  (1892)  (fifteen  years  sufficient, 
the  mortgagor  being  solvent)  ;  Lam- 
mer  v.  Stoddard,  103  N".  Y.  673,  9  N. 
E.  328  (1886)  ;  Townshend  i;.  Towns- 
hend,  1  Abb.  N.  Caa.  81  (1875)  ;  Bel- 
mont V.  O'Brien,  12  N.  Y.  394 
(1855);  Newcomb  l\  St.  Peter's 
Church,  2  Sandf.  Ch.  636  (1845); 
Kellogg  V.  Wood,  4  Paige  578  (1834)  ; 
Dunham  v.  Minard,  4  Paige  441 
(1834)  ;  Giles  V.  Baremore.  5  Johns. 
Ch.  545  (1821)  ;  Jackson  r.  Wood,  13 
Johns.  242,  7  Am.  Dee.  314  (1815)  ; 
Jackson  v.  De  Lancey,  11  Johns.  365 
(1814)     (11    years    not    sufficient)  ; 


Jpckson  I'.  Pierce,  10  Johns.  414 
( 1813 )  ;  Jackson  v.  Pratt,  10  Johns. 
381  (1812)  ;  Collus  r.  Torry,  7  Johns. 
278,  5  Am.  Dec.  273  (1810)  ;  Jackson 
V.  Hudson,  3  Johns.  375,  3  Am.  Dec. 
500    (1S07). 

North  Carolina. —  Ray  v.  Pearce,  84 
N.  C.  485  (1881)  ;  Roberts  v.  Welch, 
43  N.  C.  287    (1852). 

Pennsylvania. —  Lancaster  v.  Flow- 
ers, 11  Pa.  Dist.  495  (1902)  ;  Sawyer 
V.  Link,  193  Pa.  St.  424,  44  Atl.  457 
(1899);  In  re  Liggett,  33  Pittsb. 
Leg.  J.  (N.  S.)  164  (1895);  Mlck- 
ener  v.  Mickener,  1  Pa.  Cas.  391,  2 
Atl.  508  (1886);  Smith's  Adminis- 
trator r.  Nevins'  Executors,  31  Pa. 
St.  238    (1858). 

Rhode  Island. —  Staples  v.  Staples, 
20  R.  I.  264,  38  Atl.  498   (1897). 

South  Carolina. — Agnew  v.  Ren- 
wick,  27  S.  C.  562,  4  S.  E.  223  (1887). 
Texas. —  Ware  r.  Bennett,  18  Tex. 
794  (1857)  (4  years  not  conclusive). 
Termont. — Atkinson  r.  Patterson, 
46  Vt.  750  (1874).  See  also,  Dwight 
V.  Eastman,  62  Vt.  398,  20  Atl.  594 
(1890). 

Virginia. — Jones's  Adm'r  v.  Comer'a 
Ex'or,  5  Leigh    350    (1834). 

United  States. —  Burnham  p.  Hewey, 
4  Fed.  Cas.  No.  2.175,  1  Hask.  378 
(1871). 

England. —  Christophers  v.  Sparke, 
2  Jac.  &  W.  223,  37  Eng.  Reprint 
612  (1820);  Hillary  r.  Waller,  12 
Ves.  Jr.  239,  33  Eng.  Reprint  93 
(1806);  Trash  r.  White,  3  Brown's 
Ch.  289,  29  Eng.  Reprint  542  (1791). 
Compare  Toplis  r.  Baker,  2  Cox  Ch. 
119,  2  Rev.  Rep.  21,  30  Eng.  Reprint 
55    (1789). 

Canada. —  Imperial  Bank  v.  Met- 
calfe. 11  Ont.  467  (18S5)  ;  Re  Caver- 
hill,  8  Can.  L.  J.  (N.  S.)  50  (1873)  ; 
Doe  d  Dunlop  v.  McNab,  5  Q.  B.  U.  C. 
289  (1849).  On  the  contrary  it  has 
been   held  that  no  presumption  that 
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In  the  same  way,  men  in  business  offices  are  in  the  habit  of  sign- 
ing their  own  names  to  their  correspondence,  of  having  persons 
connected  with  the  office  answer  telephone  communications  and 
to  state  truly  with  whom  the  conversation  is  being  held.  An 
inference,  therefore  arises  that  the  signature  on  a  business  letter, 
in  answer  to  one  sent  to  him/  especially  on  office  stationery,®  is 
that  of  the  writer  or  has  been  authorized  by  him.*  So  it  will  be 
inferred,  with  equal  readiness,  that  one  answering  a  telephone  is 
connected  with  the  office,^"  and  is  actually  the  person  whom  he 
purports  to  be.-'^ 

Minor  instances. —  Examples  of  these  inferences  are  numerous. 
That  business  has  been  transacted  at  one's  office  rather  than  at  his 


the  principal  of  a  mortgage  hag  been 
paid  arises  from  tlie  fact  that  no 
interest  on  the  amount  has  been  paid 
for  nineteen  years.  Boon  v.  Pierpont, 
28  N.  J.  Eq.  7    (1877). 

Payment  of  bond. —  So  a  payment 
of  a  bond  will  he  presumed  after  a 
period  of  twenty  years  during  which 
no  demand  has  been  made.  Bostock 
V.  Hume,  7  M.  &  G.  893,  R.  Scott,  500, 
31  L.  J.  C.  P.  225  (1844)  ;  Oswald  v. 
Legh,  1  T.  R.  2T0  (1786).  Aided  by 
additional  inferences  of  fact  a  shorter 
interval  must  suffice  for  the  purpose. 
Colsell  V.  Budd,  1  Camp.  27  (1807). 
On  the  other  hand,  the  inference  of 
payment  may  be  rebutted  by  proof  of 
residence  abroad,  an  admission  of  the 
debt  as  still  existing,  and  the  like. 
Elliott  V.  Elliott.  1  M.  &  Rob.  44 
(1831)  ;  Newman  v.  Newman,  1  Stark. 
81  (1815).  For  example,  the  holder 
may  show  that  the  debtor  has  been 
insolvent.  Fladong  v.  Winter,  19  Ves. 
196  (1813).  See  also,  Willaume  v. 
Gorges,  1  Camp.  217  (1808).  Tlie 
obligee's  indorsement  of  payment  on 
the  bond  may  have  an  effect  to  rebut 
the  inference  that  the  bond  itself  has 
been  paid.  Gleadow  v.  Atkin,  1  Cr.  & 
M.  421,  2  C.  &  J.  548,  2  Tyr.  593,  1 
L.  J.  Ex.  323,  1  C.  &  M.  410,  3  Tyr. 
289.  2  L.  J.  Ex.  153  (1833)  ;  Rose  v. 
Bryant,  2  Camp..  321,  322  (1809)  ; 
Scarle  v.  Barrington,  Ld.  2  Stra.  826 
(1730). 


7.  Florida. —  Boykin  v.  State,  40 
Fla.  484,   24   So.  141    (1898). 

Georgia. —  Ragan  v.  Smith,  103  Ga. 
556,  29  S.  E.  759    (1897). 

Indiana. —  Western  Union  Tel.  Co. 
V.  Troth,   (App.  1908)  84  N.  E.  727. 

Minnesota. —  ilelby  v.  Osborne,  33 
Minn.  492,  24  N.  W.  253    (1885). 

Rhode  Island. —  Newell  v.  White,  29 
R.  I.  343,  73  Atl.  798  (1908)  (cor- 
rect order). 

United  States. —  Scofield  v.  Parlin, 
etc.,  Co.,  61  Fed.  804,  10  C.  C.  A.  83 
_  (1894).  On  the  other  hand,  it  has 
been  held  that  no  presumption  arises 
that  a  person  whose  name  is  appended 
to  a  business  letter  actually  wrote  it. 
Beard  c.  Southern  Ry.  Co.,  143  N.  C. 
137,  55  S.  E.  505    (1906). 

Telegrams. —  The  same  presiraip- 
tion  will  be  indulged  in  case  of  one 
whose  name  is  affixed  to  a  telegram, 
although  the  actual  facts,  if  other- 
wise, may  be  shown  by  the  party 
whose  interest  it  is  to  establish  them. 
Western  Union  Tele.  Co.  v.  Troth, 
(Ind.  App.  1908)   84  N.  E.  727. 

8.  Ragan  i:  Smith,  103  Ga.  556,  29 
S.   E.    759    (1897). 

9.  American  Bonding  Co.  of  Balti- 
more V.  Ensey,  105  Md.  211,  65  Atl. 
921   (1907). 

10.  Rock  Island,  etc.,  R.  Co.  v.  Pot- 
ter, 36  111.  App.  590  (1888)  (railroad 
agent ) . 

11.  Guest  V.  Hannibal,  etc.,  R.  Co., 
77  Mo.  App.   258    (1898). 
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residence/^  that  the  entries  upon  books  of  account  are  authorized/^ 
that  estates  of  any  financial  value  will  receive  legal  administra- 
tion/* that  business  enterprises  will  not  be  undertaken  until  all 
necessary  legal  authority  is  procured/"  and  the  like^®  will  be 
presumed,  or  assumed.  In  any  case  where  no  evidence  to  the  con- 
trary is  submitted,  the  judge  may  accord  the  inference  a  prima 
facie  effect  by  a  ruling  that  it  is  the  duty  of  the  opponent  to  intro- 
duce evidence  to  the  opposite  purport,  i.  e.,  that  the  burden  of 
evidence  has  shifted. 

Corporation  business. — ^Where  the  seal  of  a  corporation  has  been 
affixed  by  its  secretary,  it  will  be  inferred  that  the  act  was  done 
under  authority  of  the  company,  such  being  the  iisual  course  of 
business." 


§   1057.    (Inferences  of  Regularity);  Official  Business;   Mail 

Service. — ^Within  the  more  settled  portions  of  the  civilized  world 
the  regularity  of  the  mail  service  is  a  matter  established  by  experi- 
ence.^ It  will,  therefore,  be  inferred  that  in  a  particular  instance 
of  transportation  by  mail  the  same  regularity  of  transmission  was 


12.  Varicks  v.  Crane,  4  N.  J.  Eq. 
12S     (1837). 

13.  Henry  v.  Travelers'  Ins.  Co.,  42 
Fed.  363    (1890). 

14.  Johnson  v.  Burks,  103  Mo.  App. 
221,  77  S.  W.  133    (1903). 

15.  McWetliy  v.  Aurora  Electric 
Light,  etc.,  Co.,  203  111.  218,  67  N.  E. 
9  [affirming  104  111.  App.  479]  (1903) 
(electric   light  company). 

16.  Allen  v.  Wilbur,  199  Mass.  366, 
85  N.  E.  429  (1908)  (an  addressed 
letter  delivered  at  addressee's  office 
was  received ) .  It  will  be  assumed 
that  promissory  notes  are  worth  their 
face  value.  Anderson  v.  Grand  Forks 
First  Nat.  Bank,  6  N.  D.  497,  72  N. 
W.  916  (1897).  When  a  month  is 
referred  to,  without  further  limita- 
tion, it  will  be  taken  to  be  a  montli 
of  the  current  year.  Tipton  v.  State, 
119  Ga.  304,  46  S.  E.  436   (1903). 

17.  Bliss  t).  Harris,  (Colo.  1906)  87 
Pac.  1076. 

Usual  officers.— It  will  be  inferred 
that  a  business  corporation  has  offi- 
cers and  stockholders,  such  being  the 
usual    custom.      Richards    v.    North- 


western Coal  &  Mining  Co.,  221  Mo. 
149,  119  S.  W.  953    (1909). 

§  1057-1.  Ashley  Wire  Co.  v.  Illi- 
nois Steel  Co.,  164  111.  149,  45  N.  E. 
410,  56  Am.  St.  Rep.  187  (1896); 
Callan  ('.  Gay  lord,  3  Watts  (Pa.) 
321  (1834)  ;  Dunlop  V.  V.  S.,  165 
U.  S.  486,  17  S.  Ct.  375,  41  L.  ed. 
799    (1897). 

Mailing  under  other  conditions 
raises  no  such  inference.  Oliver  v. 
Newburyport  Ins.  Co.,  3  Mass.  37, 
3  Am.  Dec.  77    (1807). 

2.  The  presumption  has  been  said 
to  be  rather  that  postal  officials  do 
their  duty. 

Illinois. —  St.  Louis  Consolidated 
Coal  Co.  r.  Block,  etc.,  Smelting  Co., 
53  111.  App.  565    (1894). 

lovM. —  Wa.tson  v.  Richardson,  110 
Iowa  673.  80  N.  W.  407    (1899). 

l\[aine. — Augusta  v.  Vienna,  21  Me. 
298    (1842). 

Massachusetts. —  Briggs  r.  Hervey, 
130  Mass.  186    (1881). 

ZTnited  States. —  Henderson  r.  Car- 
bondale  Coal,  etc.,  Co.,  140  U.  S.  25, 
37,    11    S.    Ct.    691,    35    L.    ed.    332 
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applied.^    When  certain  necessary  conditions  are  complied  with, 
the  mailing  of  a  letter  or  other  postal  matter,  gives  rise  to  an 
inference  that  it  arrived  at  its  destination  in  due  course  of  mail. 


(1890),  per  Brewer,  J.  The  infer- 
ence, however,  seems  drawn  from  a 
wider  field  of  facts,  of  which  the  reg- 
ularity of  postal  officials  is  one, 
though  possibly  the  most  efficient 
toward  the  result. 

3.  Attention  has  been  called,  in 
derogation  of  the  logical  value  of 
the  presumption,  to  the  immense 
number  of  letters  which  never  reach 
the  destinations  to  which  they  are 
addressed.  Allen  v.  Blunt,  1  Fed. 
Cas.  No.  217,  2  Woodb.  &  M.  121,  131 
(1846),  per  Woodbury,  J.  The  real 
bearing  of  tliis  observation  would 
seem  to  be  rather  as  to  the  many  peo- 
ple who  failed,  by  reason,  largely,  of 
over  confidence  in  the  postal  authori- 
ties, to  comply  with  the  required  con- 
ditions. 

4.  Alabama. —  Pioneer  Sav.,  etc., 
Co.  V.  Thompson,  115  Ala.  552,  22 
So.  511    (1896). 

Arkansas. —  Bluthenthal  v.  Atkin- 
son, 124  S.  W.  510  (1910);  Burling- 
ton Ins.  Co.  V.  Threlkeld,  60  Ark.  539, 
31   S.  W.  265    (1895). 

Colorado. —  German  Nat.  Bank  v. 
Burns,  12  Colo.  539,  21  Pac.  714,  13 
Am.   St.  Rep.  247    (1889). 

Connecticut. —  Hartford  Bank  v. 
Hart,  3  Day  491,  3  Am.  Dec.  274 
(1807). 

Illinois. —  Smith  v.  Berz,  125  111. 
App.  122  (1905)  (attachment  no- 
tice) ;  Dick  V.  Zimmerman,  207  111. 
636,  69  N.  E.  754  [affirming  105  111. 
App.  615    (1901)]. 

Indiana. —  Phenix  Ins.  Co.  v.  Pickel, 
3  Ind,  App.  332,  29  N.  E.  433  (1891). 

Iowa. —  Watson  v.  Richardson,  110 
Iowa  673,  80  N.  W.  407   (1899). 

Kansas. —  Vancil  v.  Hagler,  27 
Kan.  407   (1882). 

Kentucky. —  Bloom  v.  Wanner,  77 
S.  W.  930,  25  Ky.  L.  Rep.  1646 
(1904). 

Louisiana. —  Bell  v.  Hardy,  9  La. 
Ann.  547    (1854). 


Maine. —  Casco  Nat.  Bank  v.  Shaw, 
79  Me.  376,  10  Atl.  67,  1  Am.  St. 
Rep.  319   (1887). 

Maryland. —  Lawrence  Bank  v. 
Raney,  etc.,  Iron  Co.,  77  Md.  321 
(1893). 

Massachusetts. —  McDowell  v.  jEtna 
Ins.  Co.,  164  Mass.  444,  41  N.  E. 
665  (1895)  ;  Huntley  v.  Whittier, 
105  Mass.  391,  7  Am.  Rep.  536 
(1870)    (a  leading  case). 

Michigan. —  Long  Bell  Lumber  Co. 
V.  Nyman,  145  Mich.  477,  108  N.  W. 
1019,  13  Detroit  Leg.  N.  577    (1906). 

Minnesota. —  Melby  v.  Osborne,  33 
Minn.  492,  24  N.  E.  253    (1885). 

Mississippi. —  Eckerly  v.  Alcorn,  62 
Miss.  228    (1884). 

Missouri. —  Sills  v.  Burge,  (App. 
1910)  124  S.  W.  605;  McFarland  V. 
U.  S.  Mutual  Ace.  Assoc,  124  Mo. 
204,  27  S.  W.  436    (1894). 

Montana. —  McAuley  v.  Casualty 
Co.  of  America,  39  Mont.  185,  102 
Pac.  586   (1909)    (proofs  of  loss). 

New  Hampshire. —  Sabre  v.  Smith, 
62  N.   H.   663    (1883). 

Wew  Jersey. —  Kruger  v.  Brown, 
(Suppl.  1910)  75  Atl.  171;  Starr  v. 
Torrey,  22  N.  J.  L.  190   (1849). 

New  York. —  Hastings  v.  Brooklyn 
L.  Ins.  Co.,  138  N.  Y.  473,  34  N.  E. 
289    (1893). 

Pennsylvania. —  Jensen  v.  McCork- 
oU,  154  Pa.  St.  323,  26  Atl.  366,  35 
Am.  St.  Rep.  843    (1893). 

Rhode  Island. —  Russell  v.  Buckley, 
4  R.  I.  525,  527,  70  Am.  Dec.  167 
(1857). 

Texas. —  Opet  v.  Denzer,  Goodhart 
&  Schener,  (Civ.  App.  1906)  93  S. 
W.  527. 

Vermont. —  Wliitney  Wagon  Works 
V.  Moore,  61  Vi.  330,  17  Atl.  1007 
(1888). 

Washington. — Ault  v.  Interstate 
Sav.,  etc.,  Assoc,  15  Wash.  627,  47 
Pac   13    (1896). 
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The  presumption  or  inference  is  one  of  fact.'  In  other  words,  the 
fact  of  mailing,  under  certain  conditions,  is  relevant  to  or  pro- 
bative of  the  fact  of  receipt  by  the  addressee  of  the  letter. 


Wisconsin. —  Small  v.  Prentice,  102 
Wis.  256,  78  N.  W.   415    (1899). 

United  States. —  Dunlop  v.  U.  S., 
165  U.  S.  486,  17  S.  Ct.  375,  41  L.  ed. 
799  (1896);  Schutz  v.  Jordan,  141 
V.  S.  213,  11  S.  Ct.  906,  35  L.  ed. 
705  (1891);  Kimberly  r.  Arms,  129 
U.  S.  512,  9  S.  Ct.  355,  33  L.  ed.  764 
(1888). 

England. —  In  re  Marseilles  Impe- 
rial Land  Co.,  L.  R.  15  Eq.  18,  42  L. 
J.  Oh.  373  (1873);  Warren  i;.  War- 
ren, 1  C.  M.  &  R.  250,  4  Tyrw.  850 
(1834). 

Hegistered  mail. —  The  inference  of 
delivery  from  proper  posting  applies 
though  the  letter  was  registered, 
under  the  postal  regulations  which 
call  for  an  entry  of  receipt  on  the 
books  of  the  receiving  office  and  no 
such  entry  is  offered  or  its  absence 
explained.  Bellefonte  First  Nat. 
Bank  v.  McJIanigle,  69  Pa.  St.  156, 
8   Am.  Rep.   236    (1871). 

5.  Connecticut. —  Pitts  v.  Hartford 
L.,  etc.,  Ins.  Co.,  66  Conn.  376,  34 
Atl.   95,   50  Am.   St.  Rep.   96    (1895). 

Indiana. —  Home  Ins.  Co.  v.  Marple, 
1  Ind,  App.  411,  27  N.  E.  633   (1890). 

Kentucky. —  Railroad  Officials,  etc., 
Assoc.  V.  Beddow,  113  Ky.  184,  65  S. 
W.  362,  33  Ky.  L.  Rep.  1439  (1901)  ; 
Sullivan  v.  Kuykendall,  82  Ky.  483, 
4  Ky.  L.  Rep.  908,  56  Am.  Rep.  901 
(1885). 

Maine. —  Freeman  v.  Morey,  45  Me. 
50,  71  Am.  Dec.  527    (1858). 

Maryland. —  Pittsburg  Lawrence 
Bank  r.  Raney,  etc.,  Iron  Co.,  77 
Md.  331,   36  Atl.   119    (1893). 

Massachusetts. —  Huntley  v.  Whit- 
tier,  105  Mass.  391,  7  Am.  Rep.  536 
(1870). 

Minnesota. —  Plath  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Assoc,  23 
Minn.  479,  33   Am.  Rep.   697    (1877). 

Missouri. —  Edwards  v.  Mississippi 
Valley  Ins.  Co.,  1  Mo.  App.  192 
(1876). 


Nehraska. —  National  Masonic  Ace. 
Assoc.  V.  Burr,  44  Neb.  256,  63  N. 
W.   466    (1895). 

New  York. — Austin  v.  Holland,  69 
N.  Y.  571,  35  Am.  Rep.  246  (1877). 
But  see  Hastings  v.  Brooklyn  F.  Ins. 
Co.,  3  Silv.  Supreme  545,  6  N.  Y. 
Suppl.  374    (1889). 

Pennsylvania. —  Folsom  !■.  Cook,  115 
Pa.  St.  539  (1887);  Susquehanna 
Mut.  F.  Ins.  Co.  !■.  Tunkhannock  Toy 
Co.,  97  Pa.  St.  424,  39  Am.  Rep.  816 
(1881).  See  also,  Bellefonte  First 
Nat.  Bank  i\  McManigle,  69  Pa.  St. 
156,  8  Am.  Rep.  236  (1871)  ;  Tanner 
i:  Hughes,   53   Pa.   St.   289    (1866). 

Vermont. —  Whitney  Wagon  Works 
V.  Moore,  61  Vt.  230,  17  Atl.  1007 
(1889). 

United  States. —  Henderson  v.  Car- 
bondale  Coal,  etc.,  Co.,  140  U.  S.  25, 
11  S.  Ct.  691,  25  L.  ed.  332  (1890)  ; 
U.  S.  V.  Babcock,  24  Fed.  Cas.  No. 
14,485,  3  Dill.  571  (1876).  "The 
depositing  in  the  post-office  of  a  letter 
properly  addressed,  with  the  postage 
prepaid,  is  prima  facie  evidence  that 
the  person  to  whom  it  was  addressed 
received  it.  The  fact  that  the  de- 
fendants had  no  additional  proof  that 
the  letters  were  actually  received  by 
the  plaintiff  is  immaterial.  The  evi- 
dence that  letters  were  so  deposited 
was  competent,  and  should  have  been 
submitted  to  the  jury  to  be  weighed  ■ 
by  them  in  connection  with  the  other 
evidence  in  the  case.  They  alone 
have  the  right  to  decide  whether  the 
inference  that  the  letters  were  re- 
ceived, founded  upon  the  probability 
that  the  officers  of  the  government 
will  do  their  duty,  and  that  letters 
will  be  duly  delivered,  is  overcome  by 
the  other  evidence."  Briggs  i\  Hervey, 
130  Mass.  186  (1881).  "It  is  well 
settled  that  the  fact  of  depositing, 
in  the  post-office,  a  properly  addressed, 
prepaid  letter,  raises  a  natural  pre- 
sumption,  founded  in   common   expe- 
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"No  Conflict"  with  Presumption  of  Innocence. —  Not  being, 
as  a  pseudo-presTimption®  often  is,  a  creature  of  procedure,  the 
force  of  the  inference  of  receipt  from  mailing  is  not  suspended 
by  any  so  called  "  conflicting  "  presumption  of  innocence.^ 

§  1058.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service);  Necessary  Conditions  on  Inference  of  Receipt  from  Mail- 
ing; (a)  Proper  Address — That  the  inference  of  receipt  from 
mailing  shonld  arise  it  is  essential  that  the  mail  matter  should 
be  properly  posted.  This,  in  turn,  involves  compliance  with  cer- 
tain familiar  conditions; — (a)  the  letter  or  article  must  be  mail- 
able matter  and  properly  addressed  (b)  the  postage  must  be  pre- 
paid, so  far  as  required  by  the  postal  regulations  and  (c)  it  must 
be  actually  deposited  in  the  mail.-^ 

Accordingly,  no  inference  of  receipt  arises  from  mailing  unless 
the  letter  or  other  article  is  shown"  to  have  been  properly  addressed 
to  the  person  for  whom  it  was  intended,^  at  the  place  of  his  resi- 


rience,  that  it  reached  its  destination 
by  due  course  of  mail.  In  other 
words,  it  is  prima  fade  evidence  that 
it  was  received  by  the  person  to 
whom  it  was  addressed;  but  that 
prima  facie  proof  may  be  rebutted  by 
evidence  showing  that  it  was  not  re- 
ceived. The  question  is  necessarily 
one  of  fact,  solely  for  the  determina- 
tion of  the  jury,  under  all  the  evi- 
dence." Whitmore  v.  Dwelling  House 
Ins.  Co.,  148  Pa.  St.  405   (1892). 

6.  §§  1159  et  seq. 

7.  Rosenthal  v.  Walker,  111  U.  S. 
185,  4  S.  Ct.  382,  28  L.  ed.  395  (1884) 
(receipt  of  an  incriminating  letter 
presumed ) . 

§  1058-1.  A  statement  that  a  per- 
son "  mailed "  a  letter  implies  com- 
pliance with  all  these  conditions. 
Ward  V.  Morr  Transfer  &  Storage  Co., 
119  Mo.  App.  83,  95  S.  W.  964  (1906) ; 
Reynolds  v.  Maryland  Casualty  Co., 
30  Pa.  Super.  Ct.  456    (1906). 

2.  It  need  not  be  affirmatively 
proved  that  the  letter  in  an  envelope 
is  the  one  intended  for  the  i)erson 
whose  address  is  on  the  envelope. 
Phelan  v.  Northwestern  Mut.  L.  Ins. 


Co.,  113  N.  Y.  147,  20  N.  E.  827,  10 
Am.  St.  Rep.  441   (1889). 

3.  Georgia. — Bankers'  Mut.  Casualty 
Co.  V.  People's  Bank  of  Talbotton,  127 
Ga.  326,  56  S.  E.  429  (1907) ;  National 
Bldg.  Ass'n  V.  Quin,  120  Ga.  358,  47 
S.  E.  962    (1904). 

Illinois. —  Dick  v.  Zimmerman,  207 
111.  636,  69  N.  E.  754    (1904). 

Missouri. —  Best  v.  German  Ins.  Co., 
68  Mo.  App.   598    (1897). 

Sew  York. —  Ward  v.  Hasbrouck,  60 
N.  Y.  Suppl.  391,  44  App.  Div.  32 
( 1899 )  ;  New  York  v.  Finn,  11  N.  Y. 
Suppl.  580,  58  Super.  Ct.  360  (1890)  ; 
Schmidt  v.  Schanzlin,  53  N,  Y.  Super. 
Ct. -498    (1886). 

Oklahoma. — Reeves  &  Co.  v.  Martin, 
(Okl.  1908)    94  Pac.  1058. 

A  defective  address  will  exclude  the 
inference  even  if  the  letter  enclosed 
a  self-addressed  post  card  which  was 
not  returned.  U.  S.  Equitable  L. 
Assur.  Soc.  V.  Frommhold,  75  111.  App. 
43    (1897). 

A  correct  street  and  number  and 
a  wrong  place  —  e.  g.  "317  Main  St., 
New  York  City "  instead  of  "  317 
Main  St.,  Cincinnati  " —  raises  no  pre- 
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dence*  at  the  post-office  where  he  customarily  receives  his  mail. 
In  case  of  a  large  place,  this  requirement  includes  in  addition, 
the  correct  street  and  number.^  A  person  who  customarily  re- 
ceives his  mail  at  both  of  two  postoffices  may  properly  be  ad- 
dressed at  either.* 

§  1059.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service;  Necessary  Conditions  on  Inference  of  Receipt  from 
Mailing);  (b)  Postage  must  be  Prepaid — ISTo  presumption  or  in- 
ference of  receipt  arises  from  the  fact  of  mailing  unless  it  is 
affirmatively  shown  that  stamps  have  been  affijjed  sufficient,  under 
the  postal  regulations,  to  carry  it  to  its  destination.-^  The  matter 
of  actually  affixing  stamps  is  too  customary  'and  trivial  to  lodge 
in  the  memory  of  the  sender  under  ordinary  circumstances.     The 


Bumption  of  receipt.  Westheimer  v. 
Howard,  93  N.  Y.  Suppl.  518,  47  Misc. 
Rep.  145    (1905). 

4.  Goodwin  i .  Provident  Sav.  L. 
Assur.  Assoc,  97  Iowa  226,  66  N.  W. 
156,  59  Am.  St.  Rep.  411,  32  L.  R.  A. 
473  (1896)  ;  Henderson  v.  Carbondale 
Coal,  etc.,  Co.,  140  U.  S.  25,  11  S.  Ct. 
691,  25  L.  ed.  333  (1890).  "Such  a 
presumption  is  in  accordance  with  and 
is  founded  upon  common  experience, 
and  is  therefore  known  to  the  law 
as  a  presumption  from  the  ordinary 
course  of  business.  Farther  proof  of 
the  receipt  of  a  letter  than  what  is 
derived  from  proof  of  the  proper 
direction  and  mailing  of  it  would  be 
wholly  unnecessary,  always  difficult, 
and  often  impossible."  Russell  v. 
Buckley,  4  R.  I.  525    (1857). 

5.  Fleming,  etc.,  Co.  v.  Evans,  9 
Kan.  App.  858,  61  Pac.  503  (1900) 
("Chicago,  111.");  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Chi'ckasha  Nat.  Bank, 
(Okl.  1909)  174  Fed,  923;  Manhattan 
L.  Ins.  Co.  V.  Fields,  (Tex.  Civ.  App. 
1894)  26  S.  W.  280  ("San  Antonio"). 

Wrong  street  and  number  prevent 
the  inference.  Phclan  v.  Northwest- 
ern Mut.  L.  Ins.  Co.,  113  N.  Y.  147, 
20  N.  E.  827,  10  Am.  St.  Rep.  441 
(1889).  If  the  person  addressed  has 
changed  his  address  and  left  the  new 
address   with   the    proper    post    office 


officials,  it  will  be  assumed  that  the 
letter  has  been  properly  forwarded. 
Marston  v.  Bigelow,  150  Mass.  45,  54, 
22  N.  E.  71,  5  L.  R.  A.  43  (1889)  ; 
Judge  r.  Masonic  Mut.  Ben.  Ass'n, 
30  Ohio  Cir.  Ct.  R.  133  (1907). 

6.  Shelburne  Falls  Nat.  Bank  v. 
Townsley,  102  Mass.  177,  181,  3  Am. 
St.  Rep.  445   (1869). 

§  1059-1.  Georgia. —  Bankers'  Mut. 
Casualty  Co.  v.  People's  Bank  of  Tal- 
botton,  127  Ga.  326,  56  S.  E.  429 
(1907). 

Missouri. —  Bless  v.  Jenkins,  129 
Mo.  647,  31  S.   W.  938    (1895). 

New  York. —  Mishkind-Feinberg 
Realty  Co.  r.  Sidorsky,  189  N.  Y. 
402,  82  N.  E.  448  (1907)  [judgment 
affirmed,  98  N.  Y.  Suppl.  496,  111 
App.  Div.  578  (1906)];  Ward  v.  Has- 
brouck,  60  N.  Y.  Suppl.  391,  44  Ap'p. 
Div.  32   (1899). 

North  Carolina. —  Sherrod  v.  Farm- 
ers' IMut.  Fire  Ins.  Ass'n,  139  N.  C. 
167,  51  S.  E.  910    (1905). 

South  Dakota. — Fountain  City  Drill 
Co.  V.  Lindquist,  114  N.  W.  1098 
(1908).  See  also,  Morton  v.  Morton, 
16  Colo.  358,  27  Pac.  718   (1891). 

A  certificate  that  a  letter  was 
"duly"  mailed  will  be  construed  to 
mean  that  the  postage  was  prepaid. 
People  r.  Crane,  125  N.  Y.  635,  26 
N.  E.  736  (1891). 
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fact  of  prepayment  may,  therefore,  be  properly  inferred  from  the 
custom  of  an  individual  ^  or  the  practice  of  a  business  establish- 
ment in  this  particular. 

§  1060.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service;  Necessary  Conditions  on  Inference  of  Receipt  from 
Mailing);  (c)  Deposit  in  the  Mail. —  It  is  a  necessary  condition 
of  any  inference  of  receipt  of  mail  matter  from  its  posting  that 
the  fact  of  deposit  in  the  mail  should  be  affirmatively  shown.  ^ 
The  fact  may  be  shown  either  by  direct  evidence  so  called,  or  by 
inferences  drawn  from  proof  of  probative  facts,  including  the 
regular  course  of  business  in  a  particular  mercantile  office,^  the 
custom  of  a  given  individual  in  this  matter^  together  vdth  evi- 
dence that  the  special  parcel  of  mail  matter  in  question  had  been 
placed  within  the  operation  of  the  system  or  custom  of  the  office.* 
Even  where  the  facts  are  so  inconclusive  that  the  court  will  not 


2.  Brooks  v.  Day,  11  Iowa  46 
(1860)    (notary). 

§  1060-1.  Bankers'  Mut.  Casualty 
Co.  V.  People's  Bank  of  Talbotton, 
127  Ga.  326,  56  S.  E.  429  (1907); 
Best  V.  German  Ins.  Co.,  68  Mo.  App. 
598  (1897);  Trezevant  &  Cochran  v. 
R.  H.  Powell  &  Co.,  (Tex.  Civ.  App. 
1910)  130  S.  W.  234;  British  &  Am- 
erican Telegraph  Co.  v.  Colson,  L.  E. 
6  Ex.  108,  132  (1871);  Stocken  v. 
Collin,  7  M.  &  W.  515  (1841)  ;  Heth- 
erington  v.  Kemp,  4  Campb.  193,  16 
Rev.  Rep.  773  (1815).  See  also,  Gar- 
retsoii  t'.  Equitable  Mut.  L.,  etc.,  As- 
soc, 74  Iowa  419,  38  N.  W.  127  (1888). 

This  may  be  done  by  an  admis- 
sion.—  Thus,  an  entry  in  a  merchant's 
book,  purporting  to  be  a  copy  of  a 
letter  addressed  by  him  to  his  partner 
abroad,  is  evidence,  as  against  the 
writer,  that  it  was  also  sent.  Sturge 
V.  Buchanan,  10  Ad.  &  E.  598,  2  M. 
&  Rob.  90,  2  P.  &  D.  573,  8  L.  J. 
Q.  B.  272   (1889). 

2.  Lawrence  Bank  v.  Raney,  etc.. 
Iron  Co.,  77  Md.  331,  26  Atl.  119 
(1893)  ;  William  Gardam  &  Son  v. 
Batterson,  (N.  Y.  1910)  91  N.  E.  371 
[judgment  affirmed,  113  N.  Y.  Suppl. 
1150,  139  App.  Div.  906  (1908)]; 
Matter  of  Wiltse,  5  Misc.  (N.  Y.) 
105.  25  N.  Y.  Suppl.  733  (1893), 


On  the  other  hand,  it  has  been  held 
that  evidence  that  a  letter  was  dic- 
tated to  his  stenographer  and  accord- 
ing to  the  usual  course  of  business 
it  must  have  been  mailed,  did  not 
raise  a  presumption  that  it  was  re- 
ceived by  the  addressee.  Sills  v. 
Burge,  (Mo.  App.  1910)  124  S.  W. 
605. 

3.  Miller  v.  Hackley,  5  Johns.  (N, 
Y.)  375,  4  Am.  Dec.  372  (1810) 
(notary).  See  also,  Backdahl  v.  Grand 
Lodge  A.  0.  U.  W.,  46  Minn.  61,  48 
N.  W.  454    (1891). 

4.  Dana  v.  Kemble,  19  Pick.  (Mass.) 
112  (1837)  ;  Whitney  Wagon  Works 
V.  Moore,  61  Vt.  230,  17  Atl,  1007 
(1889)  ;  Skilbeck  v.  Garbett,  7  Q.  B. 
846,  9  Jur.  939,  14  L.  J.  Q.  B.  338, 
53  E.  C.  L.  846  (1845);  Hethrington 
V.  Kemp,  4  Campb.  193,  16  Rev.  Rep. 
773  (1815).  "There  is  no  presump- 
tion of  law  that  a  letter  directed  and 
mailed  to  one  at  the  place  where  he 
usually  received  his  letters  was  re- 
ceived by  him.  .  .  .  From  its  post- 
mark, the  fact  that  a  letter  was 
mailed  may  be  inferred;  but  by  that, 
or  other  admissible  evidence,  the  mail- 
ing, when  material,  must  be  proved. 
It  will  not  be  presumed  from  evidence 
that  it  had  been  written.  So  as  to 
time    of    mailing.      No    presumption 
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feel  justified  in  ruling  that  the  inference  of  mailing  is  a  probable 
one,  i.  e.,  that  there  is  a  presumption  of  fact  to  that  effect,  the 
inference  may  still  be  held  to  be  a  reasonable  one,  i.  e.,  one  per- 
mitted by  the  rules  of  reasoning.  Consequently  a  verdict  rendered 
on  the  basis  of  such  inconclusive  inference  may  be  sustained.^ 

Postmarksi — Some  conflict  and  uncertainty  exists  as  to  what 
inferences  should  properly  be  drawn  from  the  ordinary  indicia 
connected  with  mail  transportation  as  to  the  time  at  which  the 
mailing  took  place.  IsTotwithstanding  the  fact  that  "  decoy  let- 
ters "  ®  and  other  mail  matter  are  occasionally  postmarked  without 
being  regularly  mailed,  a  postmark  raises  an  inference  that  the 
article  so  stamped  has  been  m'ailed.''  It  affords,  however,  no  in- 
ference that  the  article  was  mailed  on  the  day  of  the  date  indicated 
on  the  postmark,^  though  it  is  a  circumstance  which  the  jury  are 
entitled  to  consider,  as  bearing  on  the  question  of  date  of  mailing.® 

Date. —  Experience  indicates  no  such  uniform  connection  be- 
tween the  date  of  a  letter  and  the  time  of  its  mailing  as  to  raise 
an  inference  that  a  letter  was  posted  on  the  day  of  its  date.'^" 

When  mailing  is  complete. —  The  act  of  mailing  ia  complete 
when  the  matter  to  be  carried  is  delivered  to  some  agent  of  the 
postoflSce  department  whose  duty  it  thereupon  becomes  to  receive 
it  and  assist  in  its  transmission.  A  letter,  or  other  postal  matter 
delivered  to  a  railway  postal  agent  while  on  duty^^  or  to  a  m'ail 

"whatever  arises  from  the  date  written  letter    deposited    on    the    11th   might 

in  the  letter.         .         The  date  of  a  happen  not  to  he  noticed  or  stamped 

postmark  upon  a  letter  is  not  evidence  until  the  12th.     It  was  sufficient,  on 

that  it  was   forwarded  on  that   day.  this  point,  to  instruct  the  jury  that 

A  fortiori  the  date  of  a  letter  the  postmark  was  one  of  the  circum- 

is   not."     Uhlman   v.   Arnholdt,   etc.,  stances  to  be  taken  into  consideration, 

Brewing  Co.,  53  Fed.  485   (1893).  with  others,  in  deciding  whether  the 

5.  Hastings  v.  Brooklyn  L.  Ins.  Co.,  letter  was  actually  left  on  the  11th, 
138  N.  Y.  473,  34  N.  E.  289  (1893).  or  not  till  the  12th."  Shelburne  Falls 
See  also,  New  York  v.  Finn,  58  N.  Y.  Nat.  Bank  v.  Townsley,  102  Mass.  177 
Super.  Ct.  360,  11  N.  Y.  Suppl.  580  (1869). 

(1890).  9.  Shelburne    Falls    Nat.    Bank    v. 

6.  U.  S.  V.  Noelke,  1  Fed.  426,  17  Townsley,  102  JIass.  177,  3  Am.  Rep. 
Blatchf.  554   (1880).  445    (1869). 

7.  New  Haven  County  Bank  f.  10.  Phelan  v.  Northwestern  Mut.  L. 
Mitchell,  15  Conn.  206  (1842)  ;  U.  S.  Ins.  Co.,  113  N.  Y.  147,  20  N.  E.  827, 
V.  Williams,  3  Fed.  484  (1880)  ;  U.  S.  10  Am.  St.  Rep.  441  (1889)  ;  Uhlman 
V.  Noelke,  1  Fed.  426,  17  Blatchf.  554  v.  Arnholdt,  etc..  Brewing  Co.,  53  Fed. 

(1880).     See  also,  Babcock  v.  Hunt-  485   (1893). 

ington,  9  Ala.  869   (1846).  H.  Watson  v.  Richardson,  110  Iowa 

8.  New    Haven     County     Bank    v.  673,  80  N.  W.  407   (1899). 
Mitchell,  15   Onn.  206    (1842).     "A 
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carrier  while  engaged  in  official  business  ^^  is  duly  mailed.  De- 
posit in  a  post-office  or  in  a  letter  box  provided  by  government 
for  the  purpose  and  as  part  of  the  work  of  collecting  letters  "  baa 
the  same  effect.    In  either  case,  the  mailing  is  complete. 

§  1061.  (laterences  of  Regularity;  Official  Business;  Mall 
Service) ;  "  Due  Course  of  Mail." —  To  raise  an  inference  or  pre- 
sumption of  the  receipt  of  mail  matter  at  any  particular  time,  it 
must  be  shown  not  only  that  it  was  properly  mailed  -^  but  'also  as 
to  what  is  the  usual  course  of  mail  between  the  place  of  mailing 
and  the  place  of  receipt.^  The  inference  is  that  the  mail  matter 
wag  delivered  in  due  course  of  post.^  In  many  cases,  the  subject 
is  not  one  which  the  court  and  jury  vpill  treat  as  one  covered  by  the 
common  knowledge  of  the  community.*  The  tribunal  cannot 
know,  as  matters  of  notoriety  the  running  time  of  trains  between 
places,^  the  number  of  mail  trains  within  a  given  time®  or  other 
facts  involved  in  such  an  inquiry. 

Receiving  Postmark. —  The  date  of  delivery  cannot  be  inferred 
from  the  postmark  of  the  receiving  office.'^ 


12.  Pearce  v.  Langfit,  101  Pa.  St. 
507,  47  Am.  Rep.  737  (1882).  See 
also,  Skilbeck  v.  Garbett,  7  Q.  B.  846, 
9  Jur.  939,  14  L.  J.  Q.  B.  338,  53 
E.  C.  L.  846   (1845). 

13.  Casco  Nat.  Bank  v.  Shaw,  79 
Me.  376,  10  Atl.  67,  1  Am.  St.  Rep. 
282  (1887)  ;  McCoy  v.  New  York,  46 
Hun  (N.  Y.)   268   (1887). 

§  1061-1.  Phelan  v.  Northwestern 
Mut.  L.  Ins.  Co.,  113  N.  Y.  147,  20 
N.  E.  827,  10  Am.  St.  Rep.  441 
(1889);  Uhlman  v.  Arnholdt,  etc., 
Brewing  Co.,  53  Fed.  485   (1893). 

2.  Boon  V.  State  Ins.  Co.,  37  Minn. 
426,  34  N.  W.  902    (1887). 

3.  Colorado. —  Sherwin  v.  National 
Cash  Register  Co.,  5  Colo.  App.  162, 
38  Pac.  392    (1894). 

Connecticut. —  Pitts  v.  Hartford  L., 
etc.,  Ins.  Co.,  66  Conn.  376,  34  Atl. 
95,  50  Am.  St.  Rep.  96    (1895). 

Illinois. —  Iroquois  Furnace  Co.  v. 
Wilkin  Mfg.  Co.,  181  111.  582,  54  N. 
E.  987   (1899). 

Kentucky. —  Sullivan  v.  Kuykend- 
all,  82  Ky.  483,  4  Ky.  L.  Rep.  908, 
56  Am.  Rep.  901  (1885). 
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Maine. —  Augusta  v.  Vienna,  21  Me. 
298,  304    (1842). 

Minnesota. —  Boon  v.  State  Ins.  Co., 
37  Minn.  426  (1887). 

Missouri. —  Bachman  v.  Brown,  56 
Mo.  App.  396   (1894). 

Nebraska. —  National  Masonic  Aco. 
Assoc.  V.  Burr,  57  Xeb.  437,  77  N.  W. 
1098   (1899). 

Permsylvania. —  Veley  v,  Clinger,  18 
Pa.  Super.  Ct.  125   (1901). 

Vermont. —  Whitney  Wagon  Works 
V.  Moore,  61  Vt.  230,  17  Atl.  1007 
(1889). 

4.  Bishop  v.  Covenant  Mut.  L.  Ins. 
Co.,  85  Mo.  App.  302  (1900);  Wig- 
gins V.  Burkham.  10  Wall.  (U.  S.) 
129,  19  L.  ed.  884  (1869).  See  also, 
Melvin  v.  Purdy,  17  N.  J.  L.  162 
(1839). 

5.  Early  v.  Preston,  1  Patt.  &  H. 
(Va.)  228  (1855)  ;  Wiggins  v.  Burk- 
ham, 10  Wall.  (U.  S.)  129,  19  L.  ed. 
884  (1869). 

6.  Wiggins  v.  Burkham,  10  Wall. 
(U.  S.)   129,  19  L.  ed.  884   (1869). 

7.  Early  r.  Preston,  1  Patt.  &  H. 
(Va.)  228  (1855). 
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§  1062.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service);  Rebuttal  of  Inference  of  Receipt  from  Mailing Evi- 
dence rebutting  the  inference  of  receipt  from  mailing  may  be  of 
several  kinds.  The  person  to  whom  the  mail  matter  is  addressed 
may  testify  that  he  did  not,  in  point  of  fact,  receive  it  at  all  -'-  or 
if  he  did  receive  it,  that  it  was  delivered  to  him  later  than  it  should 
have  been.^  He  may  also,  as  a  matter  of  course,  corroborate  his 
denial  by  other  evidence,  as  that,  by  the  custom  of  the  receiving 
office,  the  mail  was  delivered  to  another  person.^  The  need  of  cor- 
roborating arises  from  the  fact  that  a  bad  denial  of  receipt  is  not 
convincing  in  itself  but  should  be  reinforced,  if  possible  by  some 
adequate  explanation,*  e.  g.,  some  uncertainty  in  the  proof  of  mail- 
ing and  regularity  in  transmission  at  a  particular  time.'  This 
lack  of  convincing  quality  in  the  denial  of  a  receipt  of  mail  mat- 
ter properly  posted  is  especially  marked  where  the  effect  of  the 
non-receipt  would  be  to  relieve  the  party  addressed  of  some  legal 


§  1062-1.  Kansas. —  Fleming  v. 
Evans,  9  Kan.  App.  858,  61  Pac.  503 
(1900). 

Kentucky. —  Springfield  F.  &  M. 
Ins.  Co.  i:  Jenkins,  9  Ky.  L.  Eep.  932 
(1888). 

Missouri. — Cromwell  v.  Phoenix  Ins. 
Co.,   47    Mo.   App.    109    (1891). 

Nebraska. —  National  Masonic  Ace. 
Assoc.  V.  Burr,  57  Neb.  437,  77  N.  W. 
1098    (1899). 

New  York. —  Howard  v.  Daly,  61 
N.  Y.  362,  19  Am.  Rep.  285  (1875). 

North  Carolina. —  Sherrod  v.  Farm- 
ers' Mut.  Fire  Ins.  Ass'n,  139  N.  C. 
167,  51  S.  E.  910   (1905). 

Pennsylvania. —  Whitmore  v.  Dwell- 
ing House  Ins.  Co.,  148  Pa.  St.  405, 
23  Atl.  1131,  33  Am.  St.  Hep.  838 
(1892).  Such  a  denial  raises  merely 
a  question  of  fact  for  the  jury.  David- 
son S.S.  Co.  r.  United  States,  (Minn. 
1905)    142  Fed.  315,  73  C.  C.  A.  425. 

2.  Bachman  !:.  Brown,  56  Mo.  App. 
396  (1894)-;  National  Masonic  Ace. 
Assoc.  V.  Burr,  57  Neb.  437,  77  N.  W. 
1098    (1899). 

3.  Schutz  V.  Jordan,  141  U.  S.  213, 
11  S.  Ct.  906,  35  L.  ed.  705  (1891). 
"  So   while   the   mailing   of   a   letter 


creates  an  inference,  raises  a  pre- 
sumption that  the  party  to  whom  it 
was  addressed  received  it  in  due 
course  of  mail,  and  thus  acquired 
knowledge  of  the  matters  stated 
therein,  yet  such  presumption  is  one 
of  fact,  not  of  law.  It  is  not  con- 
clusive, but  subject  to  control  and 
limitation  by  other  facts."  Schutz  v. 
Jordan,  141  U.  S.  213-220    (1891). 

4.  G.  S.  Roth  Clothing  Co.  v.  Main 
S.S.  Co.,  88  N.  Y.  Suppl.  987,  44  Misc. 
237  (1904)  ;  Matter  of  Wiltse,  25  N. 
Y.  Suppl.  733,  5  Misc.  105  (1893). 

A  positive  denial  has,  it  is  true, 
been  said  to  completely  meet  the  in- 
ference. Ault  v.  Interstate  Sav.,  etc., 
Assoc,  15  Wash.  627,  47  Pac.  13 
(1896).  Such  a  view  seems  contrary 
both  to  principle  and  the  weight  of 
authority.  Fleming  v.  Evans,  9  Kan. 
App.  858,  61  Pac.  503  (1900).  See 
also,  Sullivan  i-.  Kuykendall,  82  Ky. 
483,  56  Am.  Rep.  901  (1885)  ;  Hobson 
r.  Queen  Ins.  Co.,  2  Ohio  S.  &  C.  PI. 
Dec.  475.  2  Ohio  N.  P.  296   (1893). 

5.  Hobson  v.  Queen  Ins.  Co.,  2  Ohio 
S.  &  C.  PI.  Dec.  475,  2  Ohio  N.  P.  296 
(1893). 
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liability.®  A  fortiori,  his  simple  inability  to  recollect  whetlier  the 
letter  or  other  matter  was  or  was  not  received''^  a  vague  impression 
that  it  was  not,®  do  not  produce  a  strong  probative  effect  in  rebut- 
tal of  the  inference.  The  statement  that  no  such  letter  appears  on 
his  office  files^  or  among  the  papers  of  a  deceased  person  to  whom 
it  was  'addressed,-^"  stand  in  the  same  position. 

§  1063.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service;  Rebuttal  of  Inference  of  Receipt  from  Mailing); 

Inference  of  Regularity  of  Constant  Assistance The  presumption 

of  the  receipt  from  mailing  being  one  of  fact,  it  results  that  what- 
ever evidence  is  submitted  in  rebiittal,  the  original  inference  still 
maintains  its  intrinsic  probative  effect."^  It  follows  that  while  it  is 
certainly  incumbent  upon  the  party  having  the  burden  of  evidence^ 
to  prove  the  fact  of  actual  delivery  of  the  letter  to  the  person 
addressed  this  contention  is  at  all  times  aided  by  the  inference  that 
a  particular  letter  was  probably  delivered  because  letters  so  trans- 
mitted usually  are.® 

§  1064.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service);  Probative  Force  of  Inference  of  Receipt  from  Mailing; 
Request  for  Return.' —  The  force  of  the  inference  of  receipt  from 
mailing  is  greatly  increased  by  failiure  of  the  sender  to  receive 
some  notice  of  the  non-delivery  of  the  article  in  question  in  re- 
sponse to  a  printed  request  on  the  envelope  for  its  return,  in  such 
an  event,  to  his  address  which  is  given,  in  this  way,  to  the  postal 

6.  In  re  Marseilles  Imperial  Land  Ashley  Wire  Co.  r.  Illinois  Steel  Co., 
Co.,  L.  R.  15  Eq.  18,  42  L.  J.  Ch.  164  111.  149,  45  N.  E.  410,  56  Am. 
372    (1872).  St.  Rep.  187   (1896).    See  also,  Austin 

7.  Alalama. —  Pioneer  Sav.,  etc.,  v.  Holland,  69  N.  Y.  571,  25  Am.  Rep. 
Co.  t.  Thompson,  115  Ala.  552,  83  So.  246  (1877). 

511   (1897).  9.  Gaar  v.  Stark,    (Tenn.  Oh.  App. 

Colorado. —  Breed   v.    Central    City  1895)  36  S.  W.  149. 

First  Nat.  Bank,  6  Colo.  235   (1882).  10.  Sabre  v.  Smith,   62  N.   H.   663 

Illinois. —  Ashley  Wire  Co.  v.   lUi-  (1883).     But  see  Hastings  v.  Brook- 

nois  Steel  Co.,  164  111.  149,  45  N.  E.  lyn   L.   Ins.   Co.,   138   N.   Y.   473,   34 

410,   56   Am.   St.   Rep.   187    (1896).  N.  E.  289    (1893). 

New  YorJc. —  Austin  v.  Holland,  69  §  1063-1.  Marston  v.  Bigelow,  150 

N.  Y.  571,  25  Am.  Rep.  246    (1877).  Mass.  45,  22  N.  E.  71,  5  L.  R.  A.  43 

Texas. —  East  Texas  F.  Ins.  Co.  v.  (1889)  ;  Sutton  v.  Corning,  69  N.  Y. 

Perkey,   89   Tex.   604,   35    S.  W.   1050  Suppl.  670,  59  App.  Div.  589    (1901). 

(1896).  2.  §§  967  et  seq.;  Huntley  v.  Whit- 
Wisconsin. —  McDermott  v.  Jackson  tier,  105  Mass.  391,  7  Am.  Rep.  536 

97  Wis.  64,  72  N.  W.  375    (1897).  (1870). 

8.  Pioneer  Sav.,  etc.,  Co.  v.  Thomp-  3.  Marston  v.  Bigelow,  150  Mstss. 
son,  115  Ala.  552,  22  So.  511   (1897)  ;  45,  22  N.  E.  71,  5  L.  R.  A.  43   (1889)! 
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authorities--^  In  case  of  a  failure  to  receive  back  a  letter  bearing 
such  a  request  the  inference  of  its  receipt  by  the  sendee  is  said  to 
become  ''  well-nigh  conclusive."  ^ 

§  1065.  (Inferences  of  Regularity;  Officiat  Business;  Mail 
Service;  Probative  Force  of  Inference  of  Receipt  from  Mail" 
ing);  Corroboration. —  The  inference  of  receipt  from  mailing  may 
be  corroborated  in  many  vsrays.  Finding  the  letter  in  possession  of 
the  addressee/  his  agent  or  principaP  naturally  corroborates  the 
inference  that  it  vi^as  duly  transmitted.  His  refusal  to  admit  or 
deny  receipt*  or  other  relevant  conduct  on  this  part*  may 
strengthen  the  presumption  against  the  addressee  of  the  letter 
almost  to  a  moral  certainty.® 

Statutory  Recognition.- —  The  inference  has  been  recognized  by 
statute  as  valid  in  several  jurisdictions  ® 


§  1064-1.  Colorado. —  Sherwin  v. 
National  Cash  Register  Co.,  5  Colo. 
App.  162,  38  Pac.  392  (1894). 

Maryland. — Lawrence  Bank  v.  Raney, 
etc.,  Iron  Co.,  77  Md.  331,  26  Atl.  119 
(1893). 

Michigan. — Baker  v.  Temple,  135  N. 
W.  63,  16  Detroit  Leg.  N.  1093  (1910). 

ffeit)  York. —  Matter  of  Wiltse,  35 
N.  Y.  Suppl.  733,  5  Misc.  105   (1893). 

Pennsylvania. —  Jensen  v.  McCork- 
ell,  154  Pa.  St.  333,  36  Atl.  366,  35 
Am.  St.  Rep.  843  (1893)  ("well-nigh 
conclusive").  See  also,  Marston  v. 
Bigelow,  150  Mass.  45,  32  N.  E.  71, 
5  L.  R.  A.  43  (1889);  Hedden  v. 
Roberta,  134  Mass.  38,  45  Am.  Rep. 
276  (1883).  "Evidence  that  upon 
the  envelope  was  printed  a  request  for 
a  return  of  the  letter  to  the  post- 
office  address  of  the  plaintiff,  if  not 
called  for  in  ten  days,  and  that  the 
letter  was  not  returned  to  him,  was 
rightly  adimitted  in  connection  with 
the  evidence  that  the  plaintiff  sent 
the  bill  enclosed  in  this  envelope  by 
mail  to  the  defendant.  It  was  the 
duty  of  the  officers  of  the  postal  serv- 
ice to  return  the  letter  to  the  address 
upon  the  envelope  (the  postage  being 
prepaid)  if  it  was  not  delivered  to 
the  person  to  whom  it  was  addressed. 
and  there  is  the  same  inference  of  fact 


that  they  would  do  their  duty  in  this 
respect  as  in  forwarding  and  deliver- 
ing letters  addressed  to  a  merchant  at 
his  place  of  business."  Hedden  v. 
Roberts,  134  Mass.  38,  39    (1882). 

2.  Jensen  v.  McCorkell,  154  Pa.  St. 
333    (1893). 

§  1065-1.  Possession  of  one  enclos- 
ure leads  to  the  conclusion  that  all 
the  enclosures  have  been,  received. 
Melvin  v.  Purdy,  17  N.  J.  L.  162 
(1839). 

2.  Blodgett  V.  Webster,  24  N.  H. 
91  (1851). 

3.  Woodman  v.  Jones,  8  N.  E.  344 
(1836). 

4.  Bell  I,-.  Hardy.  9  La.  Ann.  547 
(1854)  ;  Lawrence  Bank  v.  Raney, 
etc..  Iron  Co.,  77  Md.  321,  26  Atl.  119 
(1893)  (failure  to  call  witness  with 
most  complete  knowledge) . 

5.  Pitts  r.  Hartford  L.,  etc.,  Ins. 
Co.,  66  Conn.  376,  384,  34  Atl.  95, 
50  Am.  St.  Rep.  96  (1895).  See  also, 
Ward  V.  Londesborough,  13  C,  B.  2S2, 
74  E.  C.  L.  252   (1852). 

6.  Stockton  Combined  Harvester, 
etc..  Works  v.  Houser,  109  Cal.  9,  41 
Pac.  809  (1895)  ;  Williams  r.  Culver, 
39  Or.  337.  64  Pac.  763  (1901). 

While  the  two  statutes  of  California 
and  Oregon  are  practically  identical 
in  terms,  the  two  states  differ  as  to 
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§  1066.  (Inferences  of  Regularity;  Official  Business;  Mait 
Service;  Probative  Force  of  Inference  of  Receipt  from  Mail' 
ing) ;  Presumption  of  Law.. —  In  certain  branches  of  the  substantive 
law,  for  example,  that  relating  to  the  protest  of  negotiable  paper, 
or  in  other  connections  where  constructive  notice  is  required,  or 
deemed  suiScient,  this  inference  of  fact  of  receipt  from  mailing  ha& 
been  given  the  prima  facie  force  of  a  presumption  of  law/  Unless, 
therefore,  there  is  affirmative  evidence  of  non-delivery,^  circum- 
stances likely  to  cause  unusual  delay  or  other  reasonable  matter 
is  shown,  not  to  follow  this  inference  is  against  the  evidence  and 
ground  is  furnished  for  a  new  trial.^    Thus,  the  postmark  of  a  let- 


probative  weight  which  the  legislature 
has  attached  to  the  inference.  In 
California,  it  is  one  of  fact.  Grade  v. 
Mariposa  County,  132  Cal.  75,  64 
Pac.  117  (1901).  In  Oregon,  the 
legislature  is  held  to  have  laid  down  a 
presumption  of  law.  Williams  v. 
Culver,  39  Or.  337,  64  Pac.  763 
(1901). 
§  1066-1.  §§  10S2  ei  seq. 
Alabama. —  Pioneer  Sav.,  etc.,  Co. 
V.  Thompson,  115  Ala.  552,  22  So.  511 
(1896). 

Colorado. —  Montelius  v.  Atherton, 
6  Colo.  224    (1882). 

Illinois. —  Iroquois  Furnace  Co.  v. 
Wilkin  Mfg.  Co.,  181  111.  582,  54  N. 
E.  987    (1899). 

Kentucky. — Sullivan  v.  Kuykendall, 
82  Ky.  483,  56  Am.  Eep.  901  (1885). 
Massachusetts. —  Huntley  v.  Whit- 
tier,  105  Mass.  391,  392,  7  Am.  Eep. 
536  (1870).  See  also,  as  to  the  law 
of  Illinois,  U.  S.  Equitable  L.  Assur. 
Soc.  V.  Frommhold,  75  HI.  App.  43 
(1897)  ;  Young  r.  Clapp,  147  111.  176, 
32  N.  E.  187,  35  N.  E.  372  (1892)  ; 
Meyer  v.  Krohn,  114  111.  574,  21  N. 
E.  495   (1885). 

2.  Alalama. —  Pioneer  Sav.,  etc.,  Co, 
V.  Thompson,  115  Ala.  552,  23  So.  511 
(1896). 

Colorado. —  Sherwin  v.  National 
Cash  Register  Co.,  5  Colo.  App.  162, 
38  Pac.  392   (1894). 

Connecticut. —  Pitts  v.  Hartford  L., 
etc.,  Ins.  Co.,  66  Conn.  376,  34  Atl. 
95,  50  Am.  St.  Eep.  96  (1895). 


Indiana. —  New  York  Home  Ins.  Co. 
V.  Marple,  1  Ind.  App.  411,  27  N.  E. 
633   (1890). 

Iowa. —  Pennypacker  v.  Capital  Ins. 
Co.,  80  Iowa  56,  45  N.  W.  408,  20 
Am.  St.  Eep.  395,  8  L.  R.  A.  236 
(1890). 

Maine. —  Augusta  v.  Vienna,  21  Me. 
298    (1842). 

Maryland. —  Yoe  v.  Benjamin  C. 
Howard  Masonic  Mut.  Benev.  Assoc, 
63  Md.  86   (1884). 

Massachusetts. —  MoDowell  v.  Mtna. 
Ins.  Co.,  164  Mass.  444,  41  N.  E.  665 
(1895). 

Minnesota. —  Dade  v.  Mtna,  Ins.  Co., 

54  Minn.    336,   56   N.   W.   48    (1893). 

Nebraska. —  National  Masonic  Ace. 

Assoc.  V.  Burr,  44  Neb.  256,  62  N.  W. 

466   (1895). 

New  Fori:.— Ackley  v.  Welch,  85 
Hun  178,  32  N.  Y.  Suppl.  577  (1895). 
Pennsylvania. —  Whitmore  v.  Dwel- 
ling House  Ins.  Co.,  148  Pa.  St.  405, 
23  Atl.  1131,  33  Am.  St.  Eep.  838 
(1892). 

Wisconsin. —  Small  v.  Prentice,  102 
Wis.  256,   78  N.  W.  415    (1899). 

United  States. —  Henderson  v.  Car- 
bondale  Coal,  etc.,  Co.,  140  U.  S.  25, 
11  S.  Ct.  691,  25  L.  ed.  332  (1890). 
3.  Eussell  V.  Buckley,  4  E.  I.  525 
(1857);  Oaks  v.  Weller,  16  Vt.  63 
(1844);  U.  S.  v.  Babcock,  3  Dill.  C. 
Ct.  571    (1876). 

Should  afSnnative  evidence  of  non- 
delivery be  offered  the  addressee  is  en- 
titled to  have  it  considered.     Kings- 
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ter  oon'taining  a  notice  of  protest  of  a  promissory  note  "  is  evidence 
that  the  letter  was  mailed  and  sent,  rather  than  that  it  "was  merely 
put  into  the  post-ofSce."  *  Whether  in  cases  where  actual  notice 
is  required  as  in  case  of  creditors  of  a  firm  at  the  time  of  dissolu- 
tion, suoh  notice  will  be  prima  facie  inferred  from  mailing,  other 
conditions  being  fulfilled,  i.  e.,  will  be  regarded  as  a  presumption 
of  law,  is  in  doubt.^  The  probative  force  of  a  presumption  of  law 
has  been  at  times  accorded  to  this  inference  of  fact  in  proof  of 
actual  receipt.® 

§  1067.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service;  Probative  Force  of  Inference  of  Receipt  from  Mail- 
ing); Presumption  of  Law  Denied — While  the  inference  of  fact 
as  to  the  receipt  from  mailing  confessedly  may,  and  frequently 
does,  present  a  prima  facie  force  under  the  facts  of  a  particular 
case,-"-  it  has  not  seldom  been  explicitly  denied  that  there  is  any 
presumption  of  law  to  the  effect  that  mailing  under  proper  condi- 
tions is  prima  facie  evidence  of  receipt.^  In  other  words,  it  has 
been  held  that  the  jury  may  rationally  find  in  many  cases  that  the 
inference  has  a  prima  facie  value.  The  law  does  not,  however,  it 
is  said,  require  the  judge  to  rule  that  the  inference  has,  until' 
actual  evidence  of  receipt  is  produced,  a  prima  facie  force  on 
which  the  jury  are  justified  in  acting.*  Thus,  the  supreme  court 
of  Mississippi  say;  —  "  It  was  error  to  instruct  the  jury  that  the 
mailing  of  a  letter  addressed  to  the  appellants  was  notice  to  them 

land  Land  Co.  v.  Newman,  36  N.  Y.  N.  Y.  Suppl.  769    (1890)  ;  Austin  v. 

Suppl.  960,  1  App.  Div.  1,  3   (1896).  Holland,  69  N.  Y.  571,  25  Am.  Eep. 

4.  New    Haven    County    Bank    v.  246    (1877);    Smyth  v.   Hawthorn,  3 
Mitchell,  15  Conn.  206    (1842).  Eawle    (Pa.)    355    (1832). 

5.  Speaking  of  a  notice  of  dissolu-  G.  Merchants'  Exch.  Co.  v.  Sanders, 
tion   of   a    partnership,    the   supreme  (Ark.  1905)   84  S.  W.  786. 

court  of  Illinois  say; — "Proof  of  the  §  1067-1.  Bloom  v.  Wanner,  77  S. 

mailing  of  the  circular  to  them   [the  W.  930,  25  Ky.  L.  Rep.  1646   (1904). 

creditors  of  the  firm]  was  prima  facie  2.  Continental     Ins.     Co.     of    New 

evidence  that  they  received  it;  and  no  York   v.    Hargrove,    (Ky.    1909)    116 

rebutting    testimony   was    introduced  S.    W.    256;     Campbell    t".    Gowans, 

to  overcome  the  presumption  thereby  (Utah  1909)   100  Pac.  397. 

created."     Young  v.   Clapp,    147   111.  3.  De  Jarnette  v.  McDaniel,  93  Ala. 

176,190(1892).  215     (1890);    German    Nat.    Bk.    v. 

That  it  is  not  so  to  be  regarded,  Burns,  12  Colo.  539  (1889). 

see  Kenney  r.  Altvater,  77  Pa.  St.  34  4.  Hastings  r.  Brooklyn  Life  Ins.  Co., 

(1874).      See   also,   Meyer   v.   Krohn,  138  N.  Y.  473   (1893).     The  court  of 

114   111.   574,   12  N.   E.   495    (1885);  appeals    denies    the    presumption   the 

Eckerly     i\     Alcorn,     62     Miss.     228  probative  weight  of  one  of  law,  but 

(1884);   Van  Doren   v.  Liebman,   11  considers  it  "proper  testimony  to  be 


1271 


Inference  of  Eeceipt  Rebuttable. 


§  1068 


of  its  contents.  It  was  presumptive  evidence,  but  nothing  more."  ^ 
In  the  same  way,  the  supreme  court  of  Pennsylvania  hold; — 
"  There  is  no  presumption  of  law  that  a  letter,  mailed  to  one  at  the 
place  he  usually  receives  his  letters,  was  received  by  him.  A 
strong  probability  of  its  receipt  may  arise  .  .  .  and  the  fact 
of  its  deposit  in  the  mail  bag  in  connection  with  other  circum- 
stances may  be  sufficient  to  warrant  the  court  in  referring  the 
question  of  its  receipt  to  the  determination  of  the  jury."  ' 

§  1068.  (Inferences  of  Regularity;  Official  Business;  Mail 
Service);  Inference  Rebuttable — That  the  presumption  is  re- 
buttable-^ is  implied  in  the  very  fact  that  it  is  a  presumption.  As 
against  the  positive  evidence  of  the  addressee  that  this  mail  was 
never  received,  the  inference  that  a  letter  addressed  to  one  on  a 


considered  by  the  jury,  together  with 
the  other  evidence,  in  determining 
■when  it  [the  letter  mailed']  was  re- 
ceived; and  they  should  not  have  been 
instructed  that  a  presumption  arose 
from  it  which  must  prevail,  unless 
overthrown  by  other  satisfactory  evi- 
dence." Sullivan  v.  Kuykendall,  82 
Ky  483  (1885).  "The  presumption 
■BO  arising  is  not  a  conclusive  presump- 
tion of  law,  but  a.  mere  inference  of 
fact,  founded  on  the  probability  that 
the  officers  of  the  government  will  do 
their  duty,  and  the  usual  course  of 
business ;  and  when  it  is  opposed  by 
evidence  that  the  letter  was  never  re- 
ceived, must  be  weighed,  with  all  the 
other  circumstances  of  the  case,  by  the 
jury,  in  determining  the  question 
whether  the  letter  was  actually  re- 
ceived or  not;  and  the  burden  of 
proving  its  receipt  remains  through- 
out upon  the  party  who  asserts  it." 
Huntley  v.  Whittier,  105  Mass.  391 
(1870);  quoted  with  approval  in 
Rosenthal  v.  Walker,  111  U.  S.  185 
(1883).  "The  mailing  of  a  notice 
properly  directed  to  the  party  to  be 
charged  raises  a  presumption  of  no- 
tice in  fact,  for  it  is  presumed  that 
letters  sent  by  post  to  >.  party,  at  his 
residence,  are  received  by  him  in  due 
course.  But  it  is  a  presumption  of 
iact  and  not  of  law,  and  may  be  re- 


pelled by  proof."    Austin  v.  HoUaad, 
69  N.  Y.  571,  576   (1877). 

5.  Eckerly  v.  Alcorn,  62  Miss.  228 
(1884). 

6.  National  Bank,  etc.  f.  McManigle, 
69  Pa.  St.  156,  160    (1871). 

§  1068-1.  AlaJiama. —  Pioneer  Sav., 
etc.,  Co.  V.  Thompson,  115  Ala.  552, 
22  Atl.  511   (1897). 

Arkansas. —  Bluthenthal  v.  Atkin- 
son, 124  S.  W.  510  (1910)  ;  Planters' 
Mut.  Ins.  Ass'n  v.  Green,  80  S.  W. 
151  (1904);  Burlington  Ins.  Co.  v. 
Threlkeld,  60  Ark.  539,  31  S.  W.  365 
(1895). 

Connecticut.—  Pitts  v.  Hartford  L., 
etc.,  Ins.  Co.,  66  Conn.  376,  34  Atl. 
95   (1895). 

Georgia. —  Hamilton  v.  Stewart,  108 
Ga.  472,  34  S.   E.   123    (1899). 

Illinois. —  Meyer  v.  Krohn,  114  111. 
574,  2  N.  E.  495  (1885).  See  also, 
St.  Louis  Consol.  Goal  Co.  v.  Block, 
etc..  Smelting  Co.,  53  111.  App.  572 
(1894). 

Indiana. —  New  York  Home  Ins.  Co. 
V.  Marple,  1  Ind.  App.  411,  27  N.  E. 
633   (1890). 

Iowa. —  Pennypacker  v.  Capital  Ins. 
Co.,  80  Iowa  56,  45  N.  W.  408,  20  Am. 
St.  Rep.  395,  8  L.  R.  A.  236   (1890). 

Massachusetts. —  Huntley  v.  Whit- 
tier, 105  Mass.  391,  7  Am.  Rep.  536 
(1870). 
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given  street  of  a  populous  city,  without  addition  of  a  street  num- 
ber, must  have  reached  him  cannot  prevail.^  Indeed,  as  against 
positive  evidence  of  non-receipt,  the  inference  may  at  times  appear 
devoid  of  probative  vsreight  i.  e.,  seem  to  be  reduced  to  the  position 
of  an  administrative  assumption.^  It  is  not  necessary  that  non- 
receipt  should  'be  proved  by  a  preponderance  of  the  evidence.* 

§  1069.  (Inferences  of  Regularity;  Official  Business);  Tele- 
grams—  Experience  has 'shown  the  existence  of  sudh  uniformity 
in  conducting  the  business  of  telegraphic  communications  as  to 
give  rise  to  a  probable  though,  of  course,  rebuttable,^  inference 
of  fact  that  a  properly  addressed  telegraphic  message^  delivered 
to  the  company  for  transmission^  reached  its  destination*  without 
unnecessary  delay.  The  inference  becomes  greatly  strengthened 
by  failure  on  the  part  of  the  addressee  to  improve  an  obvious 


Mirmesota. —  Plath  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Assoc,  23 
Minn.  479,  23  Am.  Eep.  697    (1877). 

Mississippi. —  Eclcerly  v.  Aloorn,  62 
Miss.  228   (1884). 

New  York. —  Hurley  v.  Olcott,  91 
N.  E.  270  (1910)  [judgment  affirmed, 
119  N.  Y.  Suppl.  430,  134  App.  Div. 
631   (1909)]. 

Ohio. —  Hobson  v.  Queen  Ins.  Co.,  2 
Ohio  S.  &  C.  PI.  Dee.  475,  2  Ohio 
N.  P.  296    (1893). 

Pennst/lvania. —  Jensen  v.  McCork- 
ell,  154  Pa.  St.  323,  26  Atl.  366,  35 
Am.  St.  Rep.  843   (1893). 

Texas. —  American  Cent.  Ins.  Co.  v. 
Heath,  29  Tex.  Civ.  App.  445,  69  S. 
W.  235   (1903). 

Vermont. —  Walworth  v.  Seaver,  30 
Vt.   728,    73   Am.   Dec.   332    (1858). 

United  States. —  Allen  v.  Blunt,  1 
Fed.  Cas.  No.  217,  2  Woodb.  &  M. 
121,  2  Eobb  Pat.  Cas.  530  (1846). 

England. —  In  re  Marseilles  Im- 
perial Land  Co.,  L.  R.  15  Eq.  18,  42 
L.  J.  Ch.  372  (1872) ;  In  re  Constanti- 
nople, etc.,  Hotel  Co.,  L.  R.  11  Eq.  86, 
40  L.  J.  Gh.  39,  33  L.  T.  Rep.  (N.  S.) 
834,  19  Wkly.  Rep.  219    (1870). 

Statutory  presumptions  on  this 
point  are  equally  rebuttable.  Grade 
V.  Mariposa  County,  132  Cal.  75,  64 
Pac.  117  (1901)  ;  Williams  v.  Culver, 
39  Or.  337,  64  Pac.  763    (1901). 


2.  Cagliostro  v.  Indelli,  102  N.  Y. 
Suppl.  918,  53  Misc.  44  (1907)  ("Mul- 
berry Street,  New  York  City  " ) . 

3.  Beeman  v.  Supreme  Lodge,  Shield 
of  Honor,  215  Pa.  St.  637,  64  Atl.  792 
(1906). 

4.  Judge  V.  Masonic  Mut.  Ben.  Ass'n, 
30  Ohio  Cir.  Ct.  R.  133  (1907). 

§  1069-1.  Eppinger  v.  Scott,  113 
Cal.  369,  43  Pac.  301,  53  Am.  St.  Rep. 
220  (1896).  Whether  the  inference 
in  any  given  ease  has  actually  been 
rebutted  is  for  the  jury.  Long  Bell 
Lumber  Co.  v.  Nyman,  145  Mich.  477, 
108  N.  W.  1019,  13  Detroit  Leg.  N. 
557   (1906). 

2.  Eppinger  v.  Scott,  112  Cal.  369, 
42  Pac.  301,  53  Am.  St.  Rep.  330 
(1896)  (to  be  received  with  caution). 
See  also,  Flint  v.  Kennedy,  33  Fed. 
830  (1888). 

3.  Some  evidence  has  been  required 
that  the  message  reached  the  receiv- 
ing office.  State  v.  Gritzner,  134  Mo. 
513,  36  S.  W.  39  (1896).  See  also, 
U.  S.  V.  Babcock,  24  Fed.  Cas.  No. 
14,485,  3  Dill.  571,  in  support  of  that 
ruling   (1876). 

4.  California. —  Eppinger  v.  Scott, 
113  Cal.  369,  42  Pac.  301,  53  Am. 
St.  Rep.  220   (1896). 

Colorado. —  Breed  v.  C?entral  City 
First  Nat.  Bank,  6  Colo.  235 
(1882). 
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opportunity^  of  denying  the  receipt  of  the  message.  While  this 
so-called  "  presumption  "  is,  very  possibly,  inferior  in  intrinsic 
probative  force  to  that  relating  to  the  carriage  and  delivery  of 
mails,  the  force  of  this  inference  may  be  corroborated  to  Sfuoh  an 
extent  as  to  produce  any  degree  of  mental  certainty. 

§  1070.  Omnia  Contra  Spoliatorem.; — The  inferences  from  ex- 
perience, grouped  under  the  general  maxim  Omnia  prcBsumuntur 
contra  sfoliatorem}  are  dealt  with  by  the  administrative  pro- 
cedure of  the  courts  upon  a  double  basis.  In  other  words,  the 
same  transaction  is  regarded  from  two  distinct  points  of  view. 
Spoliation  may  be  treated,  (1)  logically,  as  a  deliberative  fact; 
(2)  from  the  administrative  standpoint,  as  an  insult  to  the  court. 
The  presumption  from  spoliation  except  in  cont;inental  Europe,^  is 
not  conclusive.* 


Massachusetts. —  Com.  v.  Jeffries,  7 
Allen  548,  83  Am.  Dec.  712   (1863). 

Michigan. —  Long  Bell  Lumber  Co. 
V.  Nyman,  145  Mich.  477,  108  N. 
W  1019,  13  Detroit  Leg.  X.  577 
(1906). 

'Nebraska. — Perry  v.  German-Amer- 
ican Bank,  53  Neb.  89,  73  N.  W. 
538,   68  Am.   St.   Rep.   593    (1897). 

'New  York. —  Oregon  Steamship  Co. 
V.  Otis,  100  N.  Y.  446,  3  N.  B.  485, 
53  Am.  Rep   221   (1885). 

South  Dakota. —  Western  Twine  Co. 
V.  Wright,  11  S.  D.  521,  78  N.  W. 
942,  44  L.  R.  A.  438   (1899). 

United  States. —  U.  S.  v.  Babcock,  3 
Dill.  C.  Ct.  571   (1876). 

Canada. —  White  v.  Flemming,  20 
Nova  Scotia  335   (1888). 

5.  Oregon  Steamship  Co.  v.  Otis, 
100  N.  Y.  446,  3  N.  E.  485,  53  Am. 
E«p   221   (1885). 

§  1070-1.  Bush  V.  Guion,  6  La.  Ann. 
797  (1851)  ;  Livingstone  v.  Newkirk, 
3  Johns.  Ch.  (N.  Y.)  312  (1818); 
Broom  Leg.  Max  (7th  Am.  ed.)  938 
(1845).  See  a  very  instructive  article 
on  this  subject,  "  The  effect  of  with- 
holding, suppressing  and  manufactur- 
ing Evidence  in  Civil  Causes,"  by 
John  D.  Lawson,  Esq.  18  Am.  Law 
Rev.  (N.  S.)  185  (1884).  "This 
maxim  {omnia  prcesumuntur  contra 
spoliatorenv']   has  often  been  a  most 


effective  instrument  in  the  hands  of 
justice  to  punish  wrong-doers,  and 
the  high-handed  outrage  committed  by 
the  defendants  as  disclosed  by  the 
record,  doubtless  furnished  a  legiti- 
mate occasion  for  its  use  under  proper 
limitations.  The    maxim    in 

question  legitimately  applies  to  tor- 
tious acts  of  withholding,  suppressing, 
concealing,  mutilating  or  fabricating 
evidence  or  the  instruments  of  evi- 
dence." Harris  v.  Rosenberg,  43  Conn. 
237,  232  (1875).  "Spoliation,  is  al- 
ways looked  upon  by  a  court  of  justice 
with  suspicion."  Little  v.  Marsh,  2 
Ired.  Eq.  28  (1841).  "If  the  jury 
should  be  convinced  of  the  spoliation, 
it  would  be  their  duty  to  infer  any- 
thing in  favor  of  the  deed  as  against 
the  spoiler."  Diehl  v.  Emeg,  65  Pa. 
St.  328    (1870). 

It  is  to  be  observed  that  the  phrase- 
ology of  the  above  maxim  is  far  too 
sweeping.  A  ruling  on  a  will  con- 
test, that  "  everything  may  be  pre- 
sumed against  the  spoliator  of  the 
will "  has  probably  been  regarded  as 
unduly  broad  in  its  terms.  Bott  v. 
Wood,  56  Miss.  136  (1878).  In 
reality,  the  inference,  as  will  be  seen, 
is  subject  to  obvious  limitations. 

2.  §  1078b. 

3.  Thompson  v.  Thompson,  9  Ind. 
323    (1857). 
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Secret  Offences^ —  Where  the  perpetrator  of  a  civil  wrong  has 
proceeded  by  stealth  or  secrecy,  a  court  will  requke  less  proof 
from  the  complaining  party.*  In  no  case,  can  the  offender  take 
advantage  of  his  own  wrong  by  insisting  upon  a  fullness  of  proof 
which  he  himself  has  rendered  unattainable. 

RebuUahle^ — It  need  scarcely  be  said  that  any  inference  from 
spoliation  is  rebuttable.^  It  is  important  to  observe,  however,  that 
the  assignment  of  a  false  reason  for  a  failure  to  testify  or  produce 
other  witnesses  or  evidence  may  in  itself  give  rise  to  an  inference 
of  fabrication.  Thus,  for  example,  where  the  accused  has  relied  on 
his  alleged  unsound  condition  of  health,  and  not  his  constitutional 
rights  as  a  reason  for  failing  to  testify  in  his  own  behalf,  if  the 
jury  found  that  his  condition  did  not  prevent  him  from  testify- 
ing, they  could  infer  that  he  could  not  truthfully  deny  the  im- 
portant facts  bearing  upon  the  question  of  his  guilt.® 

§   1070a.  (Omnia  Contra  Spoliatorem) ;  Value  and  Damages. 

—  Judicial  administration  in  dealing  wiflh  proof  of  value  sub- 
mitted by  the  respective  parties,  proceeds  to  a  large  extent  in 
accordance  with  this  inference  from  suppression.  All  presump- 
tions are  indulged  against  the  party  who  having  full  evidence  as  to 
the  value  of  an  article,  fails  or  declines  to  produce  it  to  the  court. 

Rule  in  equity. —  Naturally,  so  in-  would  establish  the  truth,  the  con- 
equitable  an  act  as  suppression  of  troverted  fact  will  be  found  for  the 
truth  or  fabrication  of  falsehood  into  plaintiff.  Gray  v.  Harg,  20  Beav.  219 
the  appearance   of  it  excited  the  se-  (1855). 

verest  condemnation  of  the  court  of  4.  East  India  Co.  v.  Evans,  1  Vern. 

chancery  at  an  early  day.     Cookes  v.  308    (1684)  ;    Childrens    r.    Saxby,    1 

Hellier,     1     Ves.     sr.     235      (1749).  Vern.  207    (1683);  East  India  Co.  v. 

"Where   deeds   or   writings   are   sup-  Sandys,  1  Vern.  127   (1682). 

pressed,     omnia    prwsumuntur,    etc.,  5.     Illinois. —  Lowe    v.    Massey,    62 

and   he  who   has   committed  iniquity  111.  47   (1871). 

shall  not  have  equity."     Gartside  v.  /otoa.^  Cramer    v.    Burlington,    49 

RatcliflF  Cha«.  Cas.  292    (1677).     See  Iowa  213   (1878). 

also,    Dalston    v.    Coatsworth,    1    P.  Louisiana. — New  Orleans  v.  Gauth- 

Wms.     730      (1721);      Hampden     v.  reaux,  32  La.  Ann.  1126   (1880). 

Hampden,  3  Brown  P.  C.  551  (1709)  ;  OWo.— Miami,    etc.,    Turnpike    Co. 

Sansam    v.    Ramsay,     2     Vern.     561  r.  Baily,  37  Oliio  St.  104  (1881). 

(1706);    King  v.  Arundel,   Hob.   109  United    States. —  The    Olinde    Rod- 

(1617).  The  rule   is  well   settled   in  rigues,  174  U.  S.  510,  19  S.  Ct.  851, 

later  times.     Owen  v.   Flack,  2  Sim.  43  L.  ed.  1065    (1898)  ;  The  Pizarro, 

&  Stu.  606   (1826).     Where  a  defend-  2  Wheat.    (U.   S.)    227,  4  L.  ed.  826 

ant    who     denies    the    oath     of    the  (1817). 

plaintiff  upon  a  given  point,  destroys  6.   State  v.  Skillman,   (N.  J.  Supp. 

pendente    lite    the    documents    which  1908)    70  Atl.  83. 
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Where  the  actor,  for  example,  omits  to  prove  what  he  knows  to  be 
the  value  of  an  article  the  lowest  possible  within  the  evidence  will 
be  assumed  ("  presumed  ")  to  have  been  involved.^  Where,  how- 
ever, the  other  party  suppresses  or  conceals  the  decisive  evidence 
as  to  value,  it  will  be  assumed  that  the  article  was  of  the  highest 
price  possible  under  the  facts  shown.^ 

Damages. —  Probably  the  most  conspicuous  application  of  this 
rule  is  to  the  matter  of  damages.  It  is  upon  this  administrative 
principle  that  where  one  of  two  conflicting  parties  has  it  in  his 
power  to  render  definite  the  facts  of  a  matter  as  to  which  his 
opponent  is  obliged  to  content  himself  with  making  a  general  and 
indeterminate  claim,  the  former's  suppression  will  authorize  the 
jury,  to  make  the  strongest  inferences  against  him  which  the  state 
of  the  evidence  will  permit.  It  may  fairly  be  assumed,  that  the 
party  having  the  definite  information  prefers  to  allow  these  infer- 
ences to  be  made  against  him  rather  than  to  put  the  matter  at 
rest  by  stating  the  full  truth.  Thus  on  an  action  brought  against 
a  railroad  company  to  recover  damages  for  the  deterioration  of 
property  caused  by  the  vibrations  of  trains  operated  by  the  defend- 
ant, Lord  Cairns  instructed  the  jury  as  follows :  "  In  addition 
to  that,  it  is  said  you  ought  to  know  how  many  trains  a  day  there 
will  be  running  and  the  weight  of  them,  and  the  speed  at  which 
they  will  pass.  There  is  a  well  knovra  principle  which  applies  to 
such  cases,  which  is  that  if  the  persons  against  whom  the  claim  is 
made  are  not  willing  to  bind  themselves  as  to  the  maximum  num- 
ber of  trains  or  the  weight  or  the  speed,  then  the  sum  must  be 

§   1070a-l.  Hayden  f.  Hayward,  1  they  were  sold  and  for  what  prices. 

Camp.   ISO    (1808)  ;   Clunnes  v.  Fez-  Under  such  circumstances  it  was  the 

zey,   1   Camp.   8    (1807)    (liquors  de-  duty  of  the  jury  to  allow  the  high- 

livsred    assumed    to    be    of    cheapest  est  sum  which,  according  to  the  evi- 

kind)  ;    Lawton   v.    Sweeney,    8    Jur.  dence  in  the  case,  they  could  probably 

694     (1844)     (smallest    bank-note    in  have  been  sold  for."    Clarke  v.  Miller, 

circulation).  4  Wend.  628   (1830),  per  Sutherland, 

2.  Bailey  v.  Shaw,  24  N.  H.  300  J.  And,  in  general,  where  the  best 
(1851)  (wool)  ;  Mortimer  v.  Cradock,  proof  of  actual  damage  is  removed 
7  Jur.  45  (1843)  (diamond  neck-  by  act  of  the  offending  party,  he  will 
lace)  ;  Armory  v.  Delamirie,  1  be  mulcted  in  the  highest  prices,  or 
Strange  504,  1  Sm.  L.  C.  357  (1722).  other  elements  of  damage,  which  the 
"The  evidence  as  to  the  value  of  the  evidence,  as  given,  will  fairly  war- 
cattle  was  'somewhat  contradictory,  rant.  Downing  r.  Plate.  90  111.  268 
but  it  is  to  be  borne  in  mind  that  it  (1878)  ;  Preston  v.  Leighton.  6  Md. 
was  in  the  defendants'  power  to  re-  88  (1854)  ;  Barney  v.  Sweeney,  38 
move  all  doubt  on  the  subject,  as  Wis.  381  (1875)  ;  Hunt  v.  Matthews, 
they   and  they  alone  knew  to  whom  1  Vern.  408    (1686). 
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taken  most  strongly  against  the  company,  upon  the  principles 
enunciated  in  the  well  known  old  case  of  Armory  v.  Delamirie. 
And  the  largest  amount  of  injury  that  can  be  sustained  would 
probably  be  considered  to  be  the  amount  to  be  awarded  by  the  tri- 
bunal which  has  to  award  compensation."  ^  In  the  same  way, 
one  who  wrongfully  negotiates  a  note  is  liable  for  its  full  face 
value.*  In  a  somewhat  similar  way,  one  who,  when  a  draft  is  pre- 
sented to  him  for  acceptance  destroys  it,  is  equally  liable  as  if  he 
had  formally  accepted.^  The  presumption,  however,  can  properly 
be  applied  only  to  such  facts  as  are  established  in  the  evidence,® 
surmise  and  conjecture  being  eliminated. 

Confusion. —  So,  in  case  of  a  deliberate  confusion  of  the  goods 
of  one  who  seeks  to  conceal  their  identity  by  mingling  them  with 
those  of  another,  all  intendments  are  made,  by  way  of  damages  or 
otherwise,  in  the  latter's  favor.^  The  actual  facts  and  range  of 
spoliation  should  be  clearly  establisihed.* 

§  1070b.  (Omnia  Contra  Spoliatorem) ;  Spoliation  a  Deliber- 
ative Fact. —  The  fabrication  or  suppression  of  evidence,  for  both 
are  comprehended  under  the  term  spoliation,  may  be  treated  as 
relevant  action  of  a  party  in  the  general  nature  of  an  "  admission 
by  conduct,"  ^  from  which  legitimate  inferences  of  fact  may  prop- 
erly be  drawn."  It  will  be  noticed  that  these  inferences  are  rather 
of  a  deliberative  than  of  a  directly  probative  nature.  In  other 
words,  their  function  is  rather  to  test  the  weight  of  the  evidence 
furnished  than  to  furnish  it.  Its  result  is  not  directly  to  enhance 
the  probative  value  of  the  facts  offered  by  the  other  side.^     It 

3.  Hammersmith,  etc.,  K.  Co.  v.  presiding  judge  properly  left  it  to 
Brand,  L.  R.  4  H.  L.  224  (1869).  the   jury   to    say   whether    "the   pre- 

4.  Decker  v.  Matthews,  12  N.  Y.  sumption  arising  from  the  kidnap- 
313   (1855).  ping,    and   the   prosecution   for   mur- 

6.     Jenne   v.    Ward,    S   Stark.    327  der,    do   not    speak    stronger    than   a 

(1818).  thousand  witnesses."    Annesley  t?.  Tlie 

6.  Harris  v.  Eosenberg,  43  Conn.  Earl  of  Anglescea,  17  How.  St.  Tr. 
227    (1875).        .  1430    (1743). 

7.  Ryder  v.  Hathaway,  21  Pick.  8.  Duffy  r.  Jacobaon,  135  111.  App. 
298  (1838);  Hart  V.  Ten  Eyck,  2  472  (1907);  Meyer  v.  Minsky,  112 
Johns.  Ch.  108    (1816).  N.  Y.  Suppl.  860,  128  App.  Div.  589 

8.  McReynolds  v.  McCord,  6  Watts  (1908);  Stout  v.  Sands,  (W.  Va. 
288(1837).  1904)  49  S.  E.  428.    The  presumption 

§  1070b-l.  §§  1392  et  seq.  arising  from  the  fact  of  spoliation  of 

2.    In  a  case  where  the  lawful  heir  evidence    does    not   relieve    tlie    other 

to  an  estate  had  been  kidnapped  and  party      from      introducing      evidence 

then   falsely   accused   of   murder,   the  tending    adirmatively    to    prove    his 
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cannot  turn  assertion*  or  conjecture  into  proof.^  It  has  been  held 
for  example  that  (however  important  as  bearing  on  evenly  bal- 
anced evidence)  the  mere  failure  to  question  one's  own  witness  as 
to  a  certain  fact  will  not  relieve  the  other  side  of  the  necessity  of 
proving  the  fact  affirmatively,  if  material  to  his  case.  "  To  iSO  hold 
would  be  substituting  conjecture  for  proof."  ®  In  case  of  docu- 
mentary evidence  suppressed  or  destroyed,  no  inference  as  to  con- 
tents can  arise  where  direct  and  positive  evidence  other  than  the 
document  itself  is  produced  of  its  actual  contents.'' 

§  1070c.  (Omnia  Contra  Spotiatorem;  Spoliation  a  Deliber- 
ative Fact);  Subjective  Relevancy — The  relevancy  of  spoliation 
is  not  objective,  of  the  world  of  physical  nature.     It  is  rather 


case  in  so  far  as  he  has  the  burden 
of  proof.  F.  R.  Patch  Mfg.  Co.  v. 
Protection  Lodge  No.  215,  Interna- 
tiona] As.s'n  of  Machinists.  (Vt. 
1905)    60  Atl.  74. 

4.  Cooper  v.  Upton,  (W.  Va.  1909) 

64  S.  E.   523. 

5.  Illinois. —  Cartier  v.  Troy  Lum- 
ber Co.,  138  111.  533,  28  N.  E.  932,  14 
L.  R.  A.  470    (1891). 

Kansas. —  Larkin  v.  Taylor,  5  Kan. 
433   (1870). 

Mississippi. —  Bott  v.  Wood,  56 
Miss.  136    (1878). 

New  York. —  Life,  etc.,  Ins.  Co.  v. 
Mechanics'  F.  Ins.  Co.,  7  Wend.  (N. 
Y.)    31    (1831). 

Vermont. — Arbuckle    v.    Templeton, 

65  Vt.  205,  25  Atl.   1095    (1892). 
United  States. —  Chaffee  v.  XJ.  S.,  18 

Wall.  516  (1873);  Asken  V.  Oden- 
heimer,  Baldw.  390   (1831). 

England. —  Cooper  v.  Gibbons,  3 
Camp.  363  (1813);  Atty.^Gen.  v.  Le 
Merchant,  2  Term  Rep.  201n.   (1772). 

Canada. —  D'Avignon  v.  Jones,  9 
Br.  Col.  Rep.  359  (1902).  "All  c.ases 
for  relief  against  spoliation  come,  in 
a  favorable  light,  but  notwithstand- 
ing the  rule  that  things  are  to  be 
taken  in  odium  spoliatoris,  yet  it 
ought  to  have  no  other  consequence 
but  this,  that  where  the  contents  of 
the  deed  destroyed  are  proved,  the 
party  shall  have  the  same  benefit  as 


he  would  if  the  deed  itself  was  pro- 
duced." Saltern  v.  Melhurish,  Amb, 
248  (1754),  per  Lord  Hardwicke.  "I 
do  not  remember  or  believe,  that 
there  has  been  any  case  where  there 
was  not  some  proof  made  of  the  ex- 
istence of  the  deed  or  writing  sup- 
posed to  be  suppressed  or  destroyed." 
Cowper  V.  Cowper,  2  P.  Wms.  748 
(1734). 

6.  Arbuckle  v.  Templeton,  65  Vt. 
205  (1892).  See,  however,  Sutton  v. 
Davenport,  27  L.  J.  C.  P.  54   (1857). 

7.  "  The  doctrine  is  that  unfavor- 
able presumption  and  intendment 
shall  be  against  the  party  who  has 
destroyed  an  instrument  which  is 
the  subject  of  inquiry  in  order  that 
he  may  not  gain  by  the  wrong.  But 
where  there  is  express  and  positive 
evidence,  there  is  no  place  for  pre- 
sumption or  inference.  It  is  only  in 
reference  to  the  contents  of  a,  paper 
destroyed  or  withheld  that  the  maxim 
can  have  application,  and  where  the 
contents  are  proved  there  is  no  occa- 
sion for  resort  to  the  maxim.  In 
this  case,  if  the  evidence  of  B.  was 
sufficient  to  satisfy  the  jury  as  to  the 
terms  of  the  will  in  dispute,  a  resort 
to  the  maxim  under  consideration 
was  unnecessary."  Bott  v.  Wood,  56 
Miss.  136  (1878).  See  also,  Milten- 
berger  r.  Croyle,  27  Pa.  St.  170 
(1856),  per  Lewis,  C.  J. 
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subjective^  relating  to  the  domain  of  morals.  It  operates,  in  most 
instances,  by  way  of  reducing  the  probative  force  of  the  evidence 
actually  produced  by  the  spoliator ; " —  and  thereby,  indirectly, 
adding  both  to  the  relative  weight  and  also  to  the  absoliite  force 
of  the  case  produced  by  his  opponent.^  The  deliberative  logical 
eifect;  of  all  spoliation  of  evidence  is  that  it  shows  that  the  party, 
who  may  reasonably  be  assumed  to  know  most  about  his  case,  does 
not  believe  that  it  can  succeed  on  its  merits,  if  all  the  facts  and 
only  the  facts  are  known  and  that  the  devious  methods  adopted  by 
hdm  are  essential  to  success.  "  It  is  certainly  a  maxim,  that  all 
evidence  is  to  be  weighed  according  to  the  proof  which  it  was  in 
the  power  of  one  side  to  have  produced,  and  in  the  power  of  the 
other  to  'have  contraldicted."  *  A  somewhat  more  directly  and 
objectively  probative  effect  is  conferred  upon  the  inference  from 
suppression  by  a  feeling,  on  the  part  of  the  tnibunal,  that  the  sup- 
pressing party  must  have  known  certain  facts  or  been  under  the 
influence  of  a  particular  motive  to  induce  him  to  act  as  he  has 
done.  This  feeling  in  turn,  warrants,  to  some  extent,  the  infer- 
ence that  facts  not  produced,  but  known  to  the  party  himself  are 
of  such  a  nature  that  they  would,  if  produced  to  the  tribunal,  have 
disentitled  him  to  succeed  in  his  contention.^    This  is  an  inference 

§  1070C-1.  §  56.  to  the   issue.     William  Grace   Co.  r. 

2.     Boler    l.   Sorgenfrei,    86   N.   Y.  Larson,    129    111.    App.    290     (1906) 

Suppl.  180    (1904).  [judgment  affirmed,  227  111.   101,  81 

8.  California. —  Del  Campo  v.  Cam-  N.    E.    44    (1907)].      Weak   evidence 

arillo,    154    Cal.    647,    98    Pac.    1049  becomes  strong  by  the  neglect  of  the 

(1908)  ;    Fox    V.    Hale,    etc.,    Silver  party  against  whom  it  is  put  in,  in 

Min.  Co.,  108  Cal.   369,  41  Pac.  308  not    showing,    by    means    within    the 

(1895).  easy  control  of  that  party,   that  the 

Connecticut. — Tetreault  v.  Smedley  conclusion  drawn  from  such  evidence 

Co.,  81  Conn.  556,  71  Atl.  786  (1909).  is  untrue.     Chicago  Junction  Ey.  Co. 


-  Belknap  Hardware  Co.  v.  v.     McAurow,     114     111.     App.     501 

Sleeth,  93  Pac.  580    (1908)     (fraud).  (1904). 

Michigan. —  Blaekman    r.   Andrews,  4.    Blatch    r.    Archer,    1    Cowp.    63 

150   Mich.    322,    114   N.   W.   218.    14  (1774),  per  Mansfield,  C.  J.    And  see 

Detroit  Leg.  N.  709   ( 1907 ) .  Wallace    v.    Harris,     32    Mich.     380 

Neio   York. —  Eeehil   v.   Fraas,    114  (1875). 
N.  Y.  Suppl.   17,   129  App.  Div.   563  5.     Ferrari   v.    Interurban   St.    Ey. 

(1908).  Co..  103  N.  Y.   Suppl.  134,  118  App. 

Pennsylvania. —  Frick    v.    Barbour,  Div.  155    (1907);  Kirkpatrick  r.  Al- 

64  Pa.  St.  120   (1870).  lemannia    Fire    Ins.    Co.,    184   N.    Y'. 

Teajos.— Galveston,  H.  &  S.  A.  Ey.  546,  76  N.  E.  1098  (1906)  ;  Standard 

Co.  V.  Walker,    (Civ.   App.   1905)    85  Oil  Co.   y.  State,  117  Tenn.  618,  100 

S.   W.   2S.     All    reasonable   presump-  S.  W.  705,  10  L.  E.  A.   (N.  S.)   1015 

tions  will  be  indulged  against  *  party  (1907). 
who  has  destroyed  evidence  pertinent 
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to  be  taken  into  account  in  weighing  the  value  of  the  evidence 
produced  ®  and  courts  of  the  highest  authority  have  felt  justified 
in  assuming  the  existence  of  all  facts  which  the  offending  party 
might  reasonably  be  assumed  to  have  known/  If  the  spoliating 
party  has  the  affirmative  of  the  issue,  the  diminution  of  his  case 
by  the  unfavorable  inference  may  alone  be  sufficient  to  reduce  it 
below  the  probative  force  of  a  prima  facie  case.* 

Criminal  Cases.' — In  criminal  proceedings  the  same  inference 
arises;' — in  many  cases,  accentuated  in  probative  force  by  the 
very  obvious  interest  of  the  accused  to  produce  any  evidence  which 
is  calculated  to  help  him.*  Here  also,  however,  the  force  of  the 
inference  from  suppression  or  fabrication  is  rather  of  deliberative 
than  of  probative,  of  subjective  rather  than  of  objective,  relevancy. 
Thus,  the  nonproduction  of  a  witness  presumptively  able  to  ex- 
plain the  circumstances  constituting  a  prima  facie  case  against  a 
defendant  may  be  considered  by  the  jury  in  weighing  the  effect  of 
the  evidence  applicable  to  the  matter  in  dispute.  The  failure  to 
produce,  does  not,  however,  raise  any  presumption  of  guilt  or  inno- 


§  1070d.  (Omnia  Contra  Spoliatorem;  Spoliation  a  Delibera- 
tive Pact) ;  Modifying  Circumstances., —  The  facts  of  a  particular 
case  may,  however,  reasonably  forbid  attaching  so  great  a  weight 
to  the  inference  from  spoliation.  If,  for  example,  the  spoliating 
party  has,  in  point  of  fact,  a  just  and  complete  case,  the  court 
will  not  properly  permit  his  rights  under  it  to  be  lost  to  him 
because  his  own  opinion  of  it  is  poor  or  he  is  foolishly  led  to 
attempt  strengthening  it  by  devious  or  underhand  methods.  If  all 
the  constituent  facts  are  clearly  proved  by  the  uncontroverted  evi- 
dence of  others  and  thereupon  establish  a  sufficient  case  for  the 

6.  East  St.  Louis,  etc.,  Ry.  Co.  v.  brought  of  a  state  of  facta  tending  to 
Altgen,  112  111.  App.  471  (1904)  criminate  the  accused,  the  absence 
[judgment  affirmed,  210  111.  213,  71  of  evidence  tending  to  a  contrary  con- 
N.  E.  377].  elusion  is  to  be  considered  —  though 

7.  Gray  v.  Haig,  20  Beav.  219,  236  not  alone  entitled  to  much  weight; 
(1854).  because  the  burden  of  proof  lies  on 

8.  Where  a  party  produces  the  best  the  accuser  to  make  out  the  whole 
evidence  in  his  power,  no  unfavorable  case  by  substantive  evidence."  Com. 
inference  arises  because  more  proba-  v.  Webster,  5  Gush.  316  (1850),  per 
tive  evidence  actually  exists.     Shields  Shaw,  C.  J. 

V.  Georgia  Ry.  &  Electric  Co.,  1  Ga.  10.   State  v.  Callahan,  (N.  J.  Suppl. 

App.  172,  57  S.  E.  980    (1907).  1908)    69   Atl.   957, 

9.  "  Where      probable      proof      is 
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fraudulent  or  spoliating  party,  his  own  adverse  opinion  as  implied 
in  lying,  fabrication  or  suppression,  is  entitled  to  no  particular 
weight.-^  The  decision  of  the  case  is  not  to  be  rendered  in  accord- 
ance with  his  own  unfavorable  judgments  of  its  merits  but  as  the 
jury  may  be  legally  and  logically  led  to  view  the  matter,  under  the 
instructions  of  the  court.  Still,  however  clearly  the  case  may  be 
proved  in  other  particulars,  if  an  essential  element  of  it  rests 
largely  upon  the  testimony  of  one  of  the  parties  the  detection  of 
spoliation  on  his  part  assumes  an  entirely  different  aspect  in  the 
case.  For  the  same  reasons  if  the  evidence  is  in  conflict  or  the 
other  documents  or  witnesses  produced  by  the  offending  party 
are  not  beyond  suspicion  or  where  they  tell  a  story  which  rather 
invites  than  compels  belief,  good  faith  is  of  the  most  critical  im- 
portance and  the  detection  of  the  slightest  fabrication  or  suppres- 
sion may  press  with  fatal  effect  against  the  case  of  the  offender. 

§  1070e.  (Omnia  Contra  Spoliatorent) ;  Spoliation  an  Insult  to 
the  Court. —  It  is  quite  possible  to  regard  spoliation  not  only  as  a 
deliberative  fact  but  as  constituting  a  serious  contempt  of  court. 
'Siippression  and  fabrication  are  offences  against  the  administra- 
tion of  justice  and  an  insult  to  the  dignity  of  the  tribTmal  which 
the  act  or  omission  in  question  is  designed  improperly  to  effect. 
Obviously,  it  is  merely  with  the  first  of  these  points  of  view  that 
the  law  of  evidence  is  concerned.  The  justice  or  propriety  of 
penalizing  the  offender,  beyond  the  logical  effect  of  his  conduct 
in  the  case  itself,  and  his  punishment,  so  far  as  the  acts  are  crim- 
inal, upon  direct  proceedings,  appears  to  be  open  to  grave  doubt. 
That  a  court  of  justice  should  "  strike  back  "  at  one  attempting 
fraud  upon  the  purity  of  its  proceedings  by  depriving  him  of  a 
fair  consideration  of  the  real  merits  of  his  case  does  not  seem 
consistent  with  its  dignity.  The  soimder  view  of  judicial  admin- 
istration seems  to  be  to  the  effect  that  the  sitiiation  as  developed 
should  not  be  extended  beyond  its  logical  bearings  and  that  a  liti- 
gant ought  not  to  be  deprived  of  his  legal  rights  by  refusing  to 
receive  other  and  relevant  evidence,  in  his  favor,'  unless,  indeed, 

§  1070d-l.  Rayssiguier  v.  Fourchy,  (1723).    In  Armory  v.  Delamirie  the 

49  La.  Ann.  1627,  22  So.  833   (1897)  ;  jury   were   charged   that   they   might 

Welty  V.  Lake  Superior  Terminal,  etc.,  award   to   the   plaintiff,   whose   jewel 

Co.,    100   Wis.    128,    75    N.    W.    1022  had  been  converted  by  the  defendant 

(1898).  who  declined  to  produce  it,  damages 

§    1070e-l.    Stone   v.   Sanborn,   104  based  upon  the  highest  value  which, 

Mass.  319,  6  Am.   Rep.  238    (1870)  ;  under  the  evidence,     it  was  shown  to 

Armory    v.    Delamirie,    1    Str.    505  be  capable  of  possessing,  a  typical  and 
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the  jury  would  not,  as  a  matter  of  reason,  be  justified,  after  the 
disclosures,  in  acting  favorably  upon  it. 

Order  of  Treatment. —  To  take  up  the  logical  effect  of  these 
inferences  consideration  may  conveniently  be  given  to  spoliation 
in  its  aspect  of  (1)  fabrication,^  later,  in  that  of  (2)  suppression.^ 
In  each  connection,  it  may  be  found  advisable  to  examine  the 
topic  under  consideration  as  applied  to  (a)  witnesses,  then,  as 
affecting  (b)  writings  and,  finally,  (c)  as  related  to  real  evidence. 

§  1071.  (Omnia  Contra  Spoliatorem) ;  (1)  Fabrication — The 

inference  which  arises  when  the  moral  obligation  to  promote  the 
cause  of  justice  is  violated  by  suppressing  oral  or  written  evidence 
is  greatly  increased  in  probative  force,  when  the  party  not  only 
actively  offends  against  this  rule  of  morality  by  seeking  to  impose 
false  evidence  on  a  tribunal  but  also  offends  against  the  legal  pro- 
visions forbidding  perjury,  forgery  or  the  like. 

A  mere  conflict  of  evidence  among  a  party's  witnesses  will  not 
authorize  an  inference  of  fabrication  or  attempt  to  mislead.-^ 

§    1072.    (Omnia    Contra    Spoliatorem;    [/]    Fabrication); 

(a)  Witnesses. —  Possibly  the  fabrication  of  oral  testimony  lacks 
an  element  of  deliberateness,  in  the  average  instance,  which  makes 
the  inference  a  trifle  less  strong  than  in  case  of  documentary  proof. 
Still,  the  presumption  possesses  great  probative  force^  even  where 
the  party  goes  no  further  than  to  use  improper  influence  or  pres- 
sure to  induce  a  witness  to  testify  in  his  favor  beyond  the  truth 
of  the  case.^    "  Evidence  of  the  fact  of  an  attempted  subornation  is 

leading    example    was    furnished    by  McHugh  v.  McHugh,  186  Pa.  St.  197, 

Chief  Justice  Pratt  of  the  extent  to  40  Atl.  410,  65  Am.  St.  Eep.  849,  41 

•which  the  court  may  properly  go  in  L.  E.  A.  805   (1898). 

such  a  connection.     Other  courts,  in  False     admissions. —  When     admis- 

like  manner,  have  refused  to  go  be-  sions   are   offered   against   the  party 

yond  the  logical  requirements  of  the  alleged  to  have  made  them,  and  prove 

situation  which  the  party  has  created.  to  be  fabricated,  that  f aet  makes  the 

Harris   f.    Rosenberg,    43    Conn.    227  evidence  weigh  against  the  party  fab- 

(1875).  rieating  them.     Christy  v.  American 

2.    §  1071.  Temperance  Life  Ins.  Ass'n,   123  N. 

8.   |§  1075  etseq.  Y.  Suppl.  740   (1910). 

§  1071-1.    Brown   v.    State,    (Ala.  2.  People  v.  Marion,  29   Mioh.   31 

1904)   38  So.  268.  (1874)  ;  Taylor  v.  Crowinahield,  5  N. 

§   1072-1.    Chicago  City  R.  Co.  v.  Y.   Leg.   Obs.    209    (1847);   State  v. 

MeMahon,  103  111.  485,  42  Am.  Eep.  Rozum,   8  N.  D.   548,  80  N.  W.  477 

29   (1882);  Brown  u.  Byam,  65  Iowa  (1899);    Codgell    v.    State,    43    Tex. 

374,  21  N.  W.  684  (1884)  ;  Fulkerson  Cr.  178,  63  S.  W.  645  (1901). 
V.  Murdock,  53  Mo.  App.  151  (1893)  ; 
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admissible  as  an  admission  by  conduct  that  the  party's  cause  is  an 
unrighteous  one."  ^ 

§  1072a.  (Omnia  Contra  Spoliatorem;  [/]  Fabrication;  [a] 
Witnesses)  ;  Bribery —  Bribery  of  witnesses  furnishes  a  common 
instance  of  the  application  of  this  rule.  Thus,  for  example,  a 
charge  that  a  party  has  sought  to  bribe  one  of  his  adversary's  wit- 
nesses is  a  deliberative  fact  for  the  consideration  of  the  jury.-' 
■•  Bribing  'a  witness  to  testify  on  one's  behalf  naturally  gives  rise 
to  the  same  inference.^  "  is  in  the  nature  of  an  admission  that 
the  cause  of  the  party  resorting  to  bribery  of  witnesses  or  jurors 
is  unjust,  and  that  his  claim  is  dishonest  and  unrighteous."  ^  It 
is  carefully  to  be  observed,  however,  that  as  is  stated  above*  the 
inference  is  a  deliberative  rather  than  a  directly  probative  one." 
So,  on  an  action  for  personal  injuries  against  a  street  railway 
company,  where  it  was  claimed  by  one  of  the  plaintiff's  witnesses 
that  she  had  been  offered  a  bribe,  by  one  of  the  defendant's  in- 
spectors, the  appellate  -divisdon  of  the  supreme  court  quote  the 
instruction  to  the  jury  of  the  trial  judge  from  an  earlier  case  in 


3.  Commonwealth  v.  Min.  Sing,  202 
Mass.  131,  88  N.  E.  918  (1909)  ;  Ful- 
kerson  v.  ilurdock,  53  Mo.  App.  151, 
154  (1893).  See,  however,  as  against 
the  Commonwealth  of  subornation  by 
public  officers.  Com.  v.  Min  Sing,  202 
Mass.  121,  88  N.  E.  918  (1909).  See 
also,  Rex  v.  Watt,  70  J.  P.  29,  20  Cox 
C.  C.  852    (1906),  per  Phillimore,  J. 

§  1072a-l.  Ferrari  v.  Interurban  St. 
R.  Co.,  103  N".  Y.  Suppl.  134,  118  App. 
Div.  155   (1907). 

2.  Carpenter  v.  Willey,  65  Vt.  168 
(1892). 

3.  Kidd  V.  Ward,  (Iowa  1894)  59 
N.  W.  279,  281. 

4.  §  1070b. 

5.  "The  conduct  of  a  party  to  a 
cause,  may  be  of  the  highest  impor- 
tance in  determining  whether  the 
cause  of  action  in  which  he  is  plain- 
tiff, or  the  ground  of  defense,  if  he 
is  defendant,  is  honest  and  just;  just 
as  it  is  evidence  against  a  prisoner 
that  he  ha3  said  one  thing  at  one 
time  and  another  at  another,  as  show- 


ing that  the  recourse  to  falsehood 
leads  fairly  to  an  inference  of  guilt. 
Anything  from  which  such  an  infer- 
ence can  be  drawn  is  cogent  and  im- 
portant evidence  with  a  view  to  the 
issue.  So  if  you  can  show  that  a 
plaintiff  has  been  suborning  false  tes- 
timony, and  has  endeavored  to  have 
recourse  to  perjury,  it  is  strong  evi- 
dence that  he  knew  perfectly  well  his 
cause  was  au  unrighteous  one.  I  do 
not  say  that  it  is  conclusive ;  I  fully 
agree  that  it  should  be  put  to  the 
jury  with  the  intimation  that  it  does 
not  always  follow,  because  a  man,  not 
sure  he  shall  be  able  to  succeed  by 
righteous  means,  has  recourse  to 
means  of  a  different  character,  that 
that  which  he  desires,  namely,  the 
gaining  of  the  victory,  is  not  his  due, 
or  that  he  has  not  good  ground  for 
believing  that  justice  entitles  him 
to  it.  It  does  not  necessarily  follow 
that  he  has  not  a  good  cause  of  ac- 
tion, any  more  than  a  person  making 
a  false  statement  to  increase  his  ap- 
pearance of   innocence  is  necessarily 
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the  court  of  appeals®  declaring  the  law  on  this  subject  to  be  as 
follows :  "  Evidence  tending  to  show  that  a  party  to  an  action 
tried  to  bribe  a  witness  to  give  false  testimony  in  his  favor, 
although  collateral  to  the  issues,  is  competent  as  an  admission  by 
acts  and  conduct  that  his  case  is  weak  and  his  evidence  dishonest- 
It  is  somewhat  like  an  attempt  by  a  prisoner  to  escape  before 
trial,  or  to  prove  a  false  alibi,  or  by  a  merchant  to  make  way  with 
his  books  of  account,  except  that  it  goes  farther  than  some  of 
these  instances ;  for,  in  addition  to  reflecting  on  the  case,  it  reflects 
upon  the  evidence  on  that  side  of  the  controversy.  Where  it 
appears  that  on  one  side  there  has  been  forgery  or  fraud  in  some 
material  parts  of  the  evidence,  and  they  are  discovered  to  be  the 
contrivance  of  a  party  to  the  proceeding,  it  affords  a  presumption 
against  the  whole  of  the  evidence  on  that  side  of  the  question,  and 
has  the  effect  of  gaining  a  more  ready  admission  to  the  evidence 
of  the  other  party.  1  Phillips  on  Evidence  (C  &  H  ISTotes)  627. 
It  is  not  conclusive,  even  when  believed  by  the  jury,  because  a 
party  may  think  he  has  a  bad  case  when  in  fact  he  has  a  good  one, 
but  it  tends  to  discredit  his  witnesses  and  to  cast  doubt  upon  his 
position.  It  is  for  the  consideration  of  the  jury,  after  ample 
opportunity  for  explanation  and  denial,  under  proper  instructions 
to  prevent  them  from  giving  undue  attention  to  the  collateral 
matter  to  the  detriment  of  the  main  issue."  ^  In  passing  upon 
this  charge,  the  appellate  division  say ;' — "  The  guarded  language 
here  used  shows,  I  think,  the  limitation  as  to  the  effect  of  such 
testimony.  Assuming  in  this  case  that  the  effect  of  this  statement 
of  the  inspector  for  the  defendant  was  an  attempt  to  bribe  or 
improperly  influence  the  witness,  the  jury  should  have  been  care- 
fully instructed  that  they  should  give  to  such  a  statement  of  purely 
collateral  matter  such  effect  only  as  the  law  gives  it.  It  is  said  in 
the  Nowack  Case,^  that :  '  Such  evidence  is  for  the  consideration 
of  the  jury,  .  .  .  under  proper  instructions  to  prevent  them 
from  giving  undue  attention  to  the  collateral  matter  to  the  detri- 

a  proof  of  his  guilt;  but  it  is  always  N.  Y.  433,  60  N.  E.  32,  54  L.  R.  A. 

evidence  which  ought  to  he  submitted  593,  82  Am.  St.  Eep,  691   (1901). 

to  the  consideration  of  the  tribunal  7.     Ferrari   v.    Interurban   St.   Ry. 

which  has  to  judge  of  the  facts."    Mo-  Co.,  103  N.  Y.  Suppl.  134,  135  (1907). 

riarity  v.  London,  etc.,  R.  Co.,  L.  R.  8.     Nowaolc   v.   Met.    St.   Ry.,    166 

2   Q    B,    314    (1870),   per   Cockburn,  N.  Y.  433,  60  N.  E.  32,  54  L.  R.  A. 

C.  J.  592,  82  Am.  St.  Rep.  691   (1901). 
6.    Nowack   v.   Met.   St.   Ry.,    166 
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ment  of  Dhe  main  issue.' "  ^  In  other  words,  sueli  an  attempt  is 
not  directly  probative,  i.  e.,  it  affords  no  presumption  against  the 
party's  evidence  on  the  question  testified  to  by  the  witness  and 
does  not  have  the  efl^ect  of  gaining  a  more  ready  admission  to  the 
evidence  of  the  adverse  party  on  that  question,  but  is  merely  to 
be  considered  in  weighing  the  evidence.^" 

§    1073.    (Omnia    Contra    Spoliatorem;    [/]    Fabrication); 

(b)  "Writings — An  inference  of  extreme  evidentiary  cogency  arises' 
when  an  attempt  is  made  to  pervert  the  course  of  justice  by  the 
use  of  fabricated  written  evidence.^  The  force  of  this  is  propor- 
tionate to  the  strength  of  the  motive  which  must  have  prompted 
the  willingness  to  perform  sudh  morally  repellant  labor^  and  incur 
the  legal  risk  involved.*  Indeed,  courts  have  frequently  exhibited 
a  perhaps  natural  resentment  and  impatience  in  disposing  of  such 
cases  and  have  not  always,  apparently,  felt  inclined  or  constrained 
calmly  to  balance  the  weight  of  evidence  in  favor  of  one  who  has 
deliberately  attempted  to  mislead  them.  But  even  as  matter  of 
logic,  an  inference  or  presumption  of  lack  of  real  merits  in  a 
claim  or  defence  which  feels  forced  to  rely  upon  manufactured 
testimony,  presses  most  strongly  on  the  judgment.  Thus,  in  an 
admiralty  case  involving  liability  for  a  collision  where  the  libelees 
produced  a  log  book  found  to  have  been  fabricated,  the  court 

9.  Ferrari  v.  Interurban  St.  Ey.  3.  The  strength  of  the  inference  is 
Co.,  103  N.  Y.  Suppl.  134,  136  (1907),  increased  where  there  has  been  a 
per  Ingraham,  J.                                           neglect    to    enforce    the    claim    until 

10.  Brown  v.  State,  (Ala.  1904)  after  the  other  person  interested  has 
38  So.  268 ;  Ferrari  v.  Interurban  St.  deceased.  Daniel  v.  De  Graffenreid, 
Ey.   Co.,   103   N.   Y.  Suppl.    134,   118        14  Lea   (Tenn.)    385    (1884). 

App.  Div.  155  ( 1907 ) .  This  presumption  arising  from  fab- 
§  1073-1.  Winchell  p.  Edwards,  57  rication  has  even  been  spoken  of  in 
111.  41  (1870)  ;  McMeen  v.  Com.,  114  admiralty  as  conclusive.  Thus,  the 
Pa.  St.  300,  9  Atl.  878  (1886)  ;  The  Court,  referring  to  a  fabricated  log 
Tillie,  23  Fed.  Cas.  No.  14,048,  7  Ben.  book,  say:  "If  possible,  it  ought 
382  (1874);  In  re  Tracy  Peerage  never  to  happen  that  a  case  sought 
Case,  10  CI.  &  F.  154,  8  Eng.  Ee-  to  be  supported  by  <v  fabricated  log- 
print  700  (1843).  book  should  succeed;  and  while 
False  seal.— "  If  it  is  shown  that  a  charges  of  this  kind  are  not  to  be 
sealed  certificate  which,  if  genuine,  listened  to  unless  based  upon  strong 
should  have  a  genuine  seal,  is  evidence,  if  they  are  supported  by 
stamped  with  a  false  one,  it  raises  a.  testimony  and  remain  unanswered  in 
very  strong  presumption  that  the  sig-  the  evidence,  they  compel  an  ad- 
nature  is  false."  People  v.  Marion,  verse  decree."  The  Tillie,  7  Ben.  383 
29  Mich.  31   (1874).  (1874). 

8.    U.  S.  I'.  Eandall,  27   Fed.  Cas. 
No.  16.118,  Deady  524   (1869). 
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say; — "  This  conclusion  disposes  of  the  case;  for,  in  a  conflict  of 
evidence  such  as  the  case  presents,  the  production  of  a  fabricated 
log  warrants  the  rejection  of  the  testimony  which  it  is  brought  to 
support."  * 

§    1074.    (Omnia    Contra    Spoliatorem;    [/]    Fabrication; 

[6]  Writings) ;  Criminal  Cases Should  a  party  in  a  criminal 

case,  forge  a  document,  whether  in  the  nature  of  a  record  book  of 
account  or  other  important  or  constituent  writing  a  similar  adverse 
inference  naturally  arises.-^ 

§  1075.  (Omnia  Contra  Spoliatorem);  (2)  Suppression;  (a) 
Witnesses;  Failure  to  Call — To  smother  evidence  is  not  much 
better,  morally  or  legally,  than  to  fabricate  it."*^  So  far  as  the  sup- 
pression is  operative,  it  may  well  tend,  -pro  tanto,  to  fabricate  a 
misleading  and  false  conclusion.  The  suppression,  as  has  been 
said,  may  relate  either  to  (a)  witnesses  or  (b)  documents,  i.  e., 
writings. 

In  the  first  place,  therefore,  it  may  be  said  that  an  inference 
unfavorable  to  the  contention  of  a  party  or  to  his  good  faith  in 
making  it  arises  where  he  suppresses  the  evidence  of  a  material 
witness  either  entirely  or  upon  an  impotant  point  involved  in  the 
inquiry.  "  Where  a  party  has  evidence  in  his  power  and  within 
•his  reach,  by  which  he  may  repel  a  claim  or  charge  against  him, 
and  omits  to  produce  it,  this  supplies  a  presumption  of  fact  that 
the  charge  or  claim  is  well-founded.  This  presumption  attaches 
with  more  force  in  cases  where  a  party,  having  more  certain  and 
satisfactory  evidence  in  his  power,  relies  upon  that  which  is  of  a 
weaker  or  more  inferior  nature."  ^  ISTeither  one  accused  of  crime^ 
nor  a  party  in  a  civil  ease  should  be  affected,  beyond  his  personal 
connection  with  the  transaction,  by  the  conduct  of  ill  advised 
friends  or  other  persons  in  suppressing  the  evidence  of  witnesses. 
Only  when  a  party  himself  is  shown  to  have  procured^  or  con- 

4.   The  Tillie,  7   Benedict  382,  383  3.    State  v.  Huff,  161  Mo.  459,  61 

(1874).  S.  W.  900,  1104   (1900)  ;  Deneaner  v. 

§  1074^1.  McMeen  v.  Com.,  114  Pa.  State,    (Tex.   Cr.   App.   1910)    127  S. 

St.  300,  9  Atl.  878    (1886)  ;  U.  S.  v.  W.  201   (co-defendant). 

Randall,    27    Fed.    Cas.    No.    16,118,  4.   Minihan  r.  Boston  Elevated  Ry. 

Deady  524  (1869).  Co.,   (Mass.  1910)   91  N.  E.  414   (in- 

§   1075-1.    Bryant  v.    Stillwell,   24  timidation).       An     enterprising     ar- 

Pa.  St.  314   (1855),  per  Black,  J.  rangement  for   this   purpose  was  for 

2.    Savannah  &  etc.,  R.  R,  v.  Gray,  one   accused   of   crime   to   marry   the 

77  Ga.  440   (1886).  principal  government  witness.     Moore 


§  1075 
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nived  at  the  absence  of  material  witnesses  will  lie  be  affected  by 
tbe  inference  that  the  evidence  is  withheld  from  the  court  because 
if  it  were  produced  it  would  injure  his  case.^    Where  a  party  is 


V.   State,    (Tex.  Civ.   App.   1903)    75 
S.  W.  497. 

5.  Alabama. —  Roney  v.  Moss,  74 
Ala.  390  (1883). 

Arkansas. —  Choctaw  &  M.  R.  Co.  v. 
Newton,  140  Fed.  225  ( 1905 )  ; 
Miller  v.  Jones,  32  Ark.  337   (1877). 

Connecticut. —  Palmer  v.  Green,  6 
Conn.  14    (1825). 

District  of  Columbia. —  Alexander 
V.  Blackman,  26  App.  Cas.  (D.  C.) 
541    (1906). 

Georgia. —  Hoffer  v.  Gladden,  75  Ga. 
532   (1885). 

Illinois. —  Hausler  v.  Com.  Electric 
Co.,  144  111.  App.  643  (1908)  [judg- 
ment affirmed,  88  N.  E.  561  (1909)']; 
Hartford  L.  Ins.  Co.  v.  Sherman,  123 
111.  App.  202  [affirmed  in  323  111.  329, 
78  N.  E.  933  ( 1905 )  ]  ;  Chicago  &.  W. 
I.  R.  Co.  V.  Newell,  113  111.  App. 
263  (1904);  Prinoeville  v.  Hitch- 
cock, 101  111.  App.  588   (1901). 

Indiana. —  Southern  Indiana  Ry. 
Co.  V.  Oaborn,  (App.  1907)  79  N.  E. 
1067;  Westervelt  v.  National  Mfg. 
Co.,  (App.  1903)   69  N.  E.  169. 

Kentucky. —  Benjamin  v.  EUinger, 
80  Ky.  472,  4  Ky.  L.  Rep.  317  (1882). 

Louisiana. —  Crescent  City  Ice  Co. 
f.  Ermann,  36  La.  Ann.  841   (1884). 

Michigan. —  Sodgins  v.  Bay  City, 
156  Mich.  687,  16  Detroit  Leg.  N. 
222,  121  N.  W.  274  (1909)  ;  Page  V. 
Stephens,  23  Mich.  357  (1871). 

Missouri. —  McClanahan  v.  St. 
Louis  &  S.  F.  R.  Co.,  (App.  1910) 
126  S.  W.  535. 

2few  Jersey. —  Eckel  v.  Eckel,  49  N. 
J.  Eq.  587.  37  Atl.  433   (1892). 

New  York. —  Reiter  v.  Ziegler,  1,21 
N.  Y.  Suppl.  324  (1910)  (non-exami- 
nation on  material  point)  ;  Wade  v. 
City  of  Mt.  Vernon,  117  N.  Y.  Suppl. 
356,  133  App.  Div.  389  (1909)  ;  Reehil 
r.  Fraas,  114  N.  Y.  Suppl.  17,  129 
App.    Div.    563     (1908);    Fremont    v. 


Metropolitan   St.    R.    Co.,    82    N.    Y. 
Suppl.  307,  83  App.  Div.  414    (1903). 

North  Carolina. —  Black  v.  Wright, 
31  N.  C.  447   (1849). 

Ohio. —  Christy  v.  Douglas,  Wright 
485   (1834). 

Oklahoma. —  Moore  v.  Adams,  108 
Pac.  392  ( 1910 )  ;  Atchison,  T.  &  S.  F. 
Ry.  Co.  f.  Davis  &  Young,  109  Pac. 
551   (1910). 

Oregon. —  Wimer  v.  Smith,  22  Or. 
469   (1893). 

Pennsylvania. —  Green  v.  Brooks. 
215  Pa.  St.  492,  64  Atl.  672  (1906)  ; 
Fowler  r.  Sergeant,  1  Grant  355 
(1856). 

Rhode  Island. —  Norguet  v.  Para- 
mount Worsted  Mills,  177  Fed.  970 
(1910). 

Texas. —  Bailey  v.  Hicks,  16  Tex. 
222    (1856). 

Virginia. —  The  M.  E.  Luckenbach, 
174  Fed.  265   (1909). 

West  Virginia. —  Nichols  v.  Camden 
Interstate  Ry.  Co.,  59  S.  E.  968 
(1908);  Vandervort  v.  Fouse,  52  W. 
Va.  214,  43  S.  E.  112   (1902). 

United  States. —  The  II.  E.  Lucken- 
bach, (Va.  1910)  174  Fed.  365  [de- 
cree affirmed,  (C.  C.  A.  1910)  178 
Fed.  1004]  ;  Robinson  v.  Union  Cent. 
Life  Ins.  Co.,  144  Fed.  1005  (1906); 
In  re  Kellogg,  113  Fed.  120  (1902)  ; 
Jensen  v.  The  Joseph  B.  Thomas,  81 
Fed.  578  (1897)  ;  Kirby  i-.  Tallmadge, 
160  U.  S.  379,  16  S.  Ct.  349,  40  L. 
ed.  463  (1895);  Gulf,  etc.,  R.  R. 
Co.  V.  Ellis.  54  Fed.  481  (1893). 
"  The  non-production  of  evidence 
clearly  within  the  power  of  a  party 
creates  a  strong  presumption  that,  if 
produced,  it  would  be  against  him.'' 
Miller  v.  Jones,  32  Ark.  337  (1877). 
The  court  may  permit  either  party  to 
show  that  the  other  is  suppressing 
material  testimony.  Davis  v.  Boston 
&   M.   R.   R.,    (N.   H.   1910)    76   Atl. 
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in  no  way  called  upon  to  produce  a  witness,  no  adverse  inference 
arises  from  his  failure  to  do  so.®  In  proportion  as  it  is  to  the 
interest  of  the  party  to  submit  the  evidence  of  an  available  vsit- 
ness,  the  jury  are  entitled  to  infer  from  his  neglecting  to  do  so 
that  his  evidence,  if  produced,  would  not  be  favorable  to  the  party.'^ 
On  the  contrary,  a  party  whose  opponent  has  failed  to  establish 
his  own  contention  to  the  extent  required  by  law,  has  no  need  of 
further  evidence  on  his  own  behalf.  His  failure,  therefore,  to 
produce  witnesses  or  documents  which  are  within  his  power  or 
control  gives  rise  to  no  deliberative  inference  against  him.* 

§  1075a.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [a] 
Witnesses;  Failure  to  Call);  Effect  of  Knowledge In.  determin- 
ing whether  an  inference  of  suppression  properly  arises  in  any 
particular  case  an  important  inquiry  is  as  to  the  hnowledge  pos- 

inference  arises.     Thompson  ».  Chap- 
pell,  91  Mo.  App.  297    (1902). 

Administration. —  The  admissibility 
of  the  testimony  is,  however,  largely 
a  question  of  administration.  Wood 
V.  Los  Angeles  Traction  Co.,  1  Cal. 
App.  474,  82  Pao.  547   (1905). 

6.  Southern  Ry.  Co.  v.  Hobhs,  (Ala. 
1907)  43  So.  844;  Tauger  v.  New 
York  City  Ry.  Co.,  104  N.  Y.  Suppl. 
681   (1907). 

7.  Ferrari  v.  Interurban  St.  Ry. 
Co.,  103  N.  Y.  Suppl.  134,  118  App. 
Div.  155  (19'07).  This  is  true  even  of 
a  witness  who  could  only  corroborate 
evidence  already  produced.  Richter  v. 
Solomon,  104  N.  Y.  Suppl.  405  (190T) ; 
Green  v.  Brooks,  215  Pa.  St.  492,  64 
Atl.  672  (1906). 

In  a  criminal  case  it  has  been  held 
that  the  reasons  given  by  the  defend- 
ant's counsel  for  the  failure  of  the 
accused  to  call  his  wife  and  daughter 
as  witnesses  on  his  behalf  cannot  be 
controverted  by  the  prosecution.  Rex 
V.  Hill,  36  Nova  Scotia  E.  253  (1903) 
[citing  Com.  v.  Scott,  123  Mass.  241 
(1877),  per  Gray,  O.  J.]. 

8.  Southern  Express  Co.  v.  B.  R. 
Electric  Co.,  126  Ga.  472,  55  S.  E. 
254  (1906)  ;  St.  Louis  &  S.  F.  R.  Co. 
V.  Finley,  (Tenn.  1909)  118  S.  W. 
692;  Cooper  v.  Upton,  (W.  Va.  1909) 
64  S.  E.  523. 


170.  "  Where  evidence  which  would 
properly  be  part  of  a  case  is  within 
the  control  of  the  party  whose  inter- 
est it  would  naturally  be  to  produce 
it,  and,  without  satisfactory  explana- 
tion, he  fails  to  do  so,  the  jury  may 
draw  an  inference  that  it  would  be 
unfavorable  to  him.  It  is  an  infer- 
ence of  fact,  not  a  presumption  of 
law."  Hall  V.  Vanderpool,  156  Pa. 
St  152  (1893).  "Where  withhold- 
ing testimony  raises  a  violent  pre- 
sumption that  a  fact  not  clearly 
proved  or  disproved  exists,  it  is  not 
error  to  allude  to  the  fact  of  with- 
holding as  a  circumstance  strength- 
ening the  proof."  Frick  v.  Barbour, 
64  Pa.  St.  120   (1870). 

A  deliberative  inference. —  Such  an 
inference,  however,  is  deliberative 
rather  than  directly  probative  as  to 
a  res  gestce  fact.  While  defendant's 
failure  to  call  a  supposedly  friendly 
witness  may  be  considered  by  the 
jury  as  raising  an  inference  adverse 
to  defendant  in  arriving  at  the  ver- 
dict, they  would  not  be  entitled  to 
treat  such  failure  as  direct  evidence 
proving  of  itself  the  crucial  fact  of 
negligence  in  issue.  Kimball  v. 
O'Dell  &  Eddy  Co.,  122  N.  Y.  Suppl. 
755   (1910) 

Where  a  party  has  failed  to  use  a 
deposition  available  to  him  the  same 
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sessed,  at  tlie  time  lie  acted,  by  the  party  against  whom  the  pre- 
sumption is  invoked.  In  the  first  place,  therefore,  that  the  infer- 
ence should  arise  it  must  be  shown  that  the  party  to  be  affected 
by  the  inference  knows  that  he  actually  has  better  and  more  con- 
vincing evidence  which  he  fails  to  produce-^  and  is  aware  that  such 
fact  is  material  to  the  issue  between  the  parties.^  For  example, 
failure  to  call  a  witness  who  has  been  found  to  know  nothing 
about  a  matter,  raises  no  adverse  inference.^  It  is  equally  neces- 
sary that  the  party  alleged  to  have  suppressed  the  evidence  of  a 
witness  knows  or  could  ascertain  where  the  latter  is.  Even  if  a 
witness  would  be  valuable  if  secured,  it  must  appear  that  the 
party  to  be  affected  by  the  inference  could  have  procured  the 
attendance  of  this  witness  by  the  use  of  reasonable  diligence.*  It 
naturally  follows  that  where  the  party  against  whom  the  inference 
is  invoked  has  no  knowledge  or  means  of  acquiring  it,  as  to  the 
residence  of  the  witness^  or  the  whereabouts  of  the  document  in 
question,  no  infirmative  adverse  inference  arises  from  his  failure 
to  produce. 

Conversely,  the  known  possession  by  a  witness  of  special  oppor- 
tunities for  acquiring  knowledge  as  to  facts  which  would  be  of 
extreme  importance  to  a  party,  could  they  be  shown  to  exist,  con- 
fers marked  probative  force  upon  his  failure  to  call  such  a  witness. 
In  an  exceptional  degree,  an  omission  by  a  party  to  produce  im- 
portant testimony  relating  to  a  fact  of  which  he  has  knowledge 
and  which  is  peculiarly  within  his  own  reach  and  control,  as  a 
general  rule,  raises  the  presumption,  open,  of  course,  to  explana- 
tion,® that  the  testimony,  if  produced,  would  be  unfavorable  to 
him^  or  that  a  particular  fact  which  he  could  show  if  it  existed 

§    1075a-l.  Davis   v.  State,   4   Ga.  6.  §  1070e. 

App.    441,    61    S.    E.    843     ( 1908 )  ;  7.    California. —  Bone  t\  Hayes,  154 

Schnell  v.  Toomer,  56  Ga.  168  (1876).  Cal.  759,  99  Pac.  172  (1908). 

2.  Rochester  German  Ins.  Co.  v.  Indiana. — Second  Nat.  Bank  v. 
Monumental  Sav.  Aas'n,  (Va.  1908)  Gibboney,  (Ind.  App.  1909),  87  K  E. 
60  S.  E.  93.  1064;  Western  Union  Tel.  Co.  v   Mc 

3.  Tuggle  i:  State,  127  Ga.  290,  56  Clelland,  (App.  1908)  78  N.  E.  072. 
S.  E.  406    (1907).  Kansas. —  Missouri  Pac.  Ry.  Co.  v, 

4.  Naughton  Co.  v.  American  Kennett,  99  Pac.  269  (1909);  Fowler 
Horse  Exch,,  97  N.  Y.  Suppl.  387,  49  Packing  Co.  r.  Enzenperger,  (Kan. 
Misc.  227   (1906).  1908)    94  Pac.  995,  15  L.  R.  A.    (N. 

5.  Mutual    Industrial    Indemnity  S. )  784. 

Co.  V.  Perkins,   (Ark.  1906)   98  S.  W.  Louisiana. —  State  t:  Jahraus,   (La. 

709;   Texas  &  N.  0.  R.   Co.  i:   Har-  1906)   41  So.  575;  Iberia  Cypress  Co. 

rington,     (Tex.    Civ.    App.    1906)    98  V.  Thorgeson,  116  La.  218,  40  So.  682 

S.  W.  653.  (1906). 
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and  wihich,  if  he  could  prove  it,  would  be  very  mucb  to  Ms  advan- 
tage, is  not  established  because  it  does  not  exist.* 

§  1075b.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [a] 
Witnesses;  Failure  to  Call);  Equal  Availability —  It  is  said  that 
no  inference  arises  against  a  party  from  failure  to  call  a  material 
witness  when  the  latter  is  equally  available  to  his  opponent.^ 
This  is  true,  correctly  understood.  "Where  the  fact  to  be  proved 
is  one  in  which  both  parties  have  an  equal  interest,  where  they 
know  with  the  same  completeness  as  to  the  knowledge  of  the  wit- 
ness and  where  the  witness  himself  is  impartially  friendly  to  both 
sides,  no  adverse  inference  arises  against  either  party  in  favor 
of  the  other  from  a  failure  to  call  him.  It  is  not  sufficient,  how- 
ever, in  the  way  of  good  faith  to  the  court,  for  a  litigant  to  pro- 
facts  do  not  exist.  Anderson  v.  Cum- 
berland Telephone  &  Telegraph  Co., 
(Miss.  1905)    38  So.  786. 

§  1075b-l.  Alabama. —  Jordan  v. 
Austin,  50  So.  70  (1909)  ;  Brock  v. 
State,  133  Ala.  24,  26  So.  329  (1898); 
Haynes  o.  MdRae,  101  Ala.  318  (1893). 
Connecticut. —  Scovill  i .  Baldwin, 
27  Conn.  316   (1858). 

Georgia. —  Davis  v.  State,  4  Ga. 
App.  441,  61  S.  E.  843  (1908) ;  Smalls 
V.  State,  105  Ga.  669,  31  S.  E.  571 
(1898). 

Illinois. —  Princeville  v.  Hitchcock, 
101  111.  App.  588    (1901). 

loica. —  State  /;.  Cousins,  58  Iowa 
250,  13  N.  W.  281   (1882). 

Missouri. — ^Farmers'  Bank  v.  Worth- 
ington,  145  Mo.  91,  46  S.  W.  745 
(1898). 

New  York. —  In  re  Barrow's  Estate, 
118  jST.  Y.  Suppl.  1082,  64  Misc.  224 
(1909)  ;  People  v.  Sweeney,  41  Hun 
333    (1886). 

Pennsylvania. — Shannon  v.  Castner, 
21  Pa.  Super.  Ct.  394   (1903). 

Texas. —  Reynolds  v.  International 
&  G.  N-.  Ry.  Co.,  (Tex.  Civ.  App.  1905) 
85  S.  W.  333. 

Vermont. —  Daggett  v.  Champlain 
Mfg.  Co.,  72  Vt.  332,  47  Atl.  1081 
(1900). 

United  States. —  Atchison,  etc.,  R. 
Co.  V.  Phipps,  125  Fed.  478,  60  C.  C. 
A.  314   (1903)  ;  Erie  R.  Co.  v.  Kane, 


Massachusetts. —  Howe  v.  Howe,  199 
Mass.  598,  85  N.  E.  945    (1908). 

Missouri.^  Johnston  v.  St.  Louis  & 
S.  F.  R.  Co.,  (App.  1910)  130  S.  W. 
413. 

New  York. — iMullen  v.  J.  J.  Quinlan 
&  Co.,  195  N.  Y.  109,  87  X.  E.  1078 
(1909)  [judgment  affirmed,  108  N.  Y. 
Suppl.  1141,  124  App.  Div.  916 
(1908)];  Meyer  r.  Minsky,  112  N.  Y. 
Suppl.  860,  128  App.  Div.  589  (1908). 
The  same  administrative  effect  is 
given  to  special  means  of  securing  the 
attendance  of  a  highly  material  wit- 
ness. Closson  V.  Bligh,  (Ind.  App. 
1908)  83  X.  E.  263;  McGowan  v. 
Nelson,  36  Mont.  67,  92  Pac.  40  (1907) 
(fellow  servants).  The  law  puts  on 
such  conduct  the  construction  most 
detrimental  to  the  suppressing  party. 
Williams  v.  Commercial  Nat.  Bank 
of  Portland,  (Oreg.  1907)  90  Pac. 
1012. 

Corporations.— The  same  rule  ap- 
plies to  corporations.  Missouri  Pac. 
Ry.  Co.  V.  Kennett,  (Kan.  1909)  99 
Pac.  269;  Johnston  v.  St.  Louis  &  S. 
F.  R.  Co.,  (Mo.  App.  1910)  130  S.  W. 
413. 

8.  Aragon  Coffee  Co.  v.  Rogers,  ( Va. 
1906)  52  S.  E.  843 ;  Despard  v.  Pearcy, 
(W.  Va.  1909)  63  S.  E.  871.  Where 
a  friendly  witness  knows  exculpatory 
facts  if  any  one  does  a  failure  to  call 
him  suggests  an  inference  that  such 
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duce  his  own  natural  witnesses/  his  relatives,^  employees*  and 
persons  similarly  situated,  in  court  and  permit  and  even  invite 
the  other  side  to  undertake  the  dangerous  task  of  calling  them 
himself.  Still  less  can  any  adverse  inference  arise  where  a 
party  subsequently  produces  a  present  witness  whose  testimony  he 
is  said  to  have  attempted  to  suppress.^  It  is  for  the  jury,  within 
the  bounds  of  reason,  to  say  what  inferences,  if  any,  are  to  be 
drawn,  under  all  ike  circumstances,  from  the  failure  of  the  par- 
ties respectively  to  call  the  particular  person  as  a  witness  in  any 
given  case.® 

§  1075o.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [a] 
Witnesses;  Failure  to  Call) ;  Explanation  Permitted The  infer- 
ence against  spoliation,  like  every  real  presumption  or  assumption 
of  procedure  is  rebuttable.  Either  party  is  at  liberty,  so  far  as 
the  inference  affects  him,  to  explain  why  an  available  and  material 
witness,  apparently  helpful  to  a  iona  fide  contention,  was  not 
called.^    A  party  is  always  at  liberty  to  show  that  the  absence  of 


118  Fed.  223,  55  C.  C.  A.  129  (1902). 
"  The  circumstance,  that  a  particular 
person  who  is  equally  within  the  con- 
trol of  both  parties  is  not  called  as  a 
witness,  is  too  often  made  the  subject 
of  comment  before  the  jury.  Such  a 
fact  lays  no  ground  for  any  presump- 
tion against  either  party.  If  the  wit- 
ness could  aid  either  party,  such  party 
would  probably  produce  him.  As  he 
is  not  produced  the  jury  have  no 
right  to  presume  anything  in  respect 
to  his  knowledge  of  any  facts  in  the 
case."  Scovill  v.  Baldwin,  27  Conn. 
318   (1858). 

2.  Western,  etc.,  R.  Co.  i?.  Morrison, 
102  Ga.  319,  29  S.  E.  104,  66  Am.  St. 
Eep.  173,  40  L.  R.  A.  84  (1897); 
State  V.  Mathews,  98  Mo.  125,  10  S. 
W.  144,  11  S.  W.  1135  (1888)  (co- 
party)  ;  Kenyon  v.  Kenyon,  88  Hun 
(N.  Y.)  211,  34  N.  Y.  Suppl.  720 
(1895)    (confederate). 

3.  Carpenter  v.  Pennsylvania  R.  Co., 
43  N.  Y.  Suppl.  203,  13  App.  Div.  328 
(1897)  (wife)  ;  Toomey  v.  Lyman,  15 
N.  Y.  Suppl.  883  (1891)  (husband)  ; 
People  V.  Hovey,  92  N.  Y.  554  (1883). 

4.  Western,  etc.,  R.  Co.  v.  Morrison, 


102  Ga.  319,  29  S.  E.  104,  66  Am.  St. 
Rep.  173,  40  L.  R.  A.  84  (1897); 
Michigan  Cent.  R.  Co.  v.  Butler,  23 
Ohio  Cir.  Ct.  459  (1902).  See  also, 
Gallagher  v.  Hastings,  21  App.  Cas. 
(D.  C.)  88  (1903)  (holding  that  in- 
timacy of  relations  may  be  considered 
in  determining  which  party  was  likely 
to  know  what  a  particular  person's 
evidence  as  a  witness  would  be). 

5.  Fleck  V.  Cohn,  115  N.  Y.  Suppl. 
652,  131  App.  Div.  248  (1909). 

6.  Gallagher  v.  Hastings,  21  App. 
Cas.  (O.  C.)  88  (1903)  ;  Harriman  v. 
Reading,  etc.,  St.  R.  Co.,  173  Mass. 
28,  53  N.  E.  156  (1899);  Reehil  t\ 
Fraas,  114  N.  Y.  Suppl.  17,  129  App. 
Div.  563  (1908);  Blum  v.  Sadofsky, 
86  N.  Y.  Suppl.  22  (1904)  ;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Phipps,  60  C.  C. 
A.  314,  125  Fed.  478   (1903). 

§  1075C-1.  California. —  People  v. 
Clark,  106  Cal.  32,  39  P:ic.  53  (1895). 

Illinois.—  Tuthill  r.  Belt  Ry.  Co.  of 
Chicago,  145  111.  App.  50  (1908)  (no 
longer  in  employ)  ;  Warth  v.  L.  Loew- 
enstein  &  Sons,  219  111.  222,  76  N.  E, 
379  (1905)   (absence  in  foreign  parts). 

Massachusetts. —  Com.    f.    Costello, 
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missing  witnesses  is  not  caused  by  his  fault  and  that  he  has  made 
every  reasonable  effort  to  procure  their  attendance.^  jSTo  adverse 
inference  can  properly  be  drawn  where  the  facts  covered  by  the 
testimony  of  the  witness  in  question  have  already  been  fully  given 
by  other  witnesses  and  the  person  not  called  could,  therefore,  have 
furnished  only  corroborative^  or  cumulative*  evidence  to  an  un- 
necessary degree.®  Where  a  given  class  of  evidence  is  made  privi- 
leged by  statute,  a  sTifBcient  explanation  is  deemed  to  have  been 
offered  and  no  adverse  inference  is  said  to  arise  from  any  non- 


119  Mass.  214  (1875)  (threats  of 
prosecution  of  a  defendant's  witness). 

Missouri. —  State  v.  Brannum,  95 
Mo.  19,  8  S.  W.  318    (1888). 

Tennessee. —  Hoard  v.  State,  15  Lea 
318   (1885). 

Texas. —  Brewster  v.  State,  (Civ. 
App.  1905)  88  S.  W.  858  (insanity  of 
witness). 

Vermont. —  Durgln  v.  Danville,  47 
Vt.  95,  105  (1874).  The  explanation 
must,  however,  explain.  The  reason 
assigned  for  a  failure  to  call  must, 
if  true,  tend  to  show  cause  for  the 
non-production.  Gillum  v.  New  York 
&  T.  S.  S.  Co.,  (Tex.  Civ.  App.  1903) 
76  S.  W.  232, 

2.  Connecticut. —  State  v.  Hogan,  67 
Conn.  581,  35  Atl.  508   (1896). 

Illinois. —  Chicago  Union  Traction 
Co.  V.  Arnold,  131  111.  App.  599 
(1907) ;  Pittsburg,  etc.,  E.  Co.  v.  Kob- 
son,  204  111.  254,  68  N.  E.  468  (1903) ; 
Parker  v.  People,  94  111.  App.  648 
(1900). 

New  York. —  Reehil  v.  Fraas,  114 
N.  Y.  Suppl.  17,  129  App.  Div.  563 
( 1908 )  ;  Lichtenstein  V.  Mott,  91  N. 
Y.  Suppl.  57,  99  App.  Div.  570  (1904); 
Fremont  v.  Metropolitan  St.  R.  Co., 
82  N.  Y.  Suppl.  307,  83  App.  Div.  414 
(1903). 

Oregon. —  State  f.  Ogden,  39  Or. 
195,  65  Pac.  449    (1901) 

Teasas. —  Western  Union  Tel.  Co.  v. 
Waller,  (Civ.  App.  1905)  84  S.  W. 
695.  It  has  even  been  held  that  on 
a  second  trial  of  a  cause,  it  is  proper 
to  admit  testimony  accounting  for  the 


failure  of  a  witness  to  testify  at  first 
trial.  McDonald  v.  City  Electric  Ry. 
Co.,  (Mich.  1906)  13  Detroit  Leg.  N. 
252,  108  N.  W.  85. 

On  the  contrary  it  has  been  held 
that  a  party  was  not  at  liberty  to  in- 
troduce evidence  accounting  for  the 
absence  of  a  particular  witness.  Gil- 
lum V.  New  York,  etc.,  Co.,  (Tex.  Civ. 
App.  1903)   76  S.  W.  232. 

3.  United  Rys.  &  Electric  Co.  of 
Baltimore  City  v.  Cloman,  (Md.  1908) 
69  Atl.  379 ;  Sugarman  v.  Brengel,  74 
N.  Y.  Suppl.  167.  68  App.  Div.  377 
(1902). 

4.  Jordan  v.  Austin,  (Ala.  1909) 
50  So.  70  (wife)  ;  Haynes  v.  McRae, 
101  Ala.  318,  13  So.  270  (1893); 
Mooney  v.  Holcomb,  15  Or.  639,  16 
Pac.  716  (1888)  ;  Norfolk,  etc.,  R.  Co. 
V.  Brown,  91  Va.  668,  22  S.  E.  496 
(1895). 

5.  Alabama. —  Pollak  v.  Davidson, 
87  Ala.  551,  6  So.  312   (1888). 

loim. —  Ellis  V.  Sanford,  106  Iowa 
743,  75  N.  W.  660   (1898). 

Michigan. —  Higman  v.  Stewart,  38 
Mich.  513   (1878).  J 

New  York. —  Meagley  v.  Hoyt,  125 
N.  Y.  771,  26  N.  E.  719   (1891). 

Pennsylvania. —  Com.  v.  McMahon, 
145  Pa.  St.  413,  22  Atl.  971    (1891). 

Texas. —  Wright  v.  Gussett,  31  Tex. 
486  (1868).  No  presumption  arises 
against  a  party  from  the  non-produc- 
tion of  evidence  to  rebut  what  has  not 
been  testified  to  for  the  adverse  party. 
JEtna  Indemnity  Co.  v.  G.  A.  Fuller 
Co.,   (Md.  1909)   74  Atl.  369. 
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production  of  the  privileged  witness.®  But  while  no  inference, 
strictly  speaking,  may  arise  in  such  cases  it  will  be  difficult  to 
prevent  the  jury  so  far  as  the  party  could  have  called  a  witness, 
from  drawing  such  deliberative  deductions  from  his  course  as 
they  may  deem  warranted.^  So  no  adverse  inference  can  be  drawn 
where  a  party  is  prevented  by  the  operation  of  some  other  rule 
of  law®  from  calling  the  particular®  witness  whose  knowledge 
would  be  most  conclusive  on  the  matter.  A  party  may  forestall 
the  inference  from  suppression  by  explaining,  as  part  of  his  own 
ease,  why  an  important  piece  of  evidence,  e.  g.,  the  testimony  of 
an  eye  witness,-"*  was  not  produced. 

§  1075d.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [a] 
Witnesses;  Failure  to  Call);  Equity  Causes^ — The  inference 
against  spoliation  from  failure  to  call  a  material  witness  operates 
in  equity  as  at  law.-"^ 

Admiralty  Suits  may  exemplify  the  operation  of  the  same  de- 
liberative inference.  Thus,  in  an  action  for  the  consequences  of 
negligence  resulting  in  a  collision  between  two  vessels  which 
occurred  at  night,  a  failure  to  call  a  seaman  who  had  charge  of 
the  light  on  one  of  them  may  fairly  be  said  to  raise  an  inference 
that  the  proper  light  was  not  shown  as  claimed.^ 

§  1075e.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [a] 
Witnesses;  Failure  to  Call);  Criminal  Cases., —  In  criminal  cases, 
the  same  principles  of  reasoning  apply.  Failure  by  the  defendant 
to  call  a  material  witness  who  has  important  knowledge  gives  rise 
to  an  adverse  inference  of  fact^  which  is  strong  in  proportion  to 

6.  Arnold  v.  City  of  Maryville,  110  10.  Macon  Railway  &  Light  Co.  r. 
Mo.  App.  254,  85  S.  W.  107  (1905).  Mason,  123  Ga.  773,  51  S.  E.  569 
See  also,  Baldwin  c.  Brooklyn  Heights       (1905). 

R.  Co.,  91  N.  Y.  Suppl.  59,  99  App.  §  1075a-l.  Eckel  v.  Eckel,  49  N.  J. 

Div.  496    (1904);  Pronk  v.  Brooklyn  Eq.  587   (1892);  Hall  v.  Vanderpool, 

Heights  R.  Co.,  74  N.  Y.  Suppl.  375,  156  Pa.  St.  152   (1893).    "In  equity, 

68  App.  Div.  390   (1902)    (doctor).  as  at  law,  the  omission  of  a  party  to 

7.  Kirkpatrick  i:  Allemannia  Fire  testify  in  control  or  explanation  of 
Ins.  Co.,  92  N.  Y.  Suppl.  466,  102  testimony  given  by  others  in  his  pres- 
App.  Div.  327   (1905).  ence  is  a  proper  subject  of  considera- 

.8.  Cartier  c.  Troy  Lumber  Co.,  138  tion."      McDonough     v.    CPNeil,    113 

Ili    533,  38  N.  E.   932,   14  L.  R.  A.  Mass.  92    (1873). 

470   (1891).  2.  The  Ville  de  Havre,  7  Ben.  328 

9.  Adams  v.  Main,  3  Ind.  App.  232,  (1874). 

29  N.  E.   793,   50  Am.   St.   Rep.  266  §   1075e-l.      ffawatt.— Republic    v. 

(1891)  ;  Carter  v.  Beals,  44  N.  H.  408  Anderson,  10  Hawaii  255   (1896). 
(1862). 
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the  extent  to  which  it  would  be  reasonable  to  expect  that  he  would 
produce  the  witness,  if  favorable  to  him,  rather  than  leave  it  for 
the  prosecution  to  do  so.^  The  force  of  the  inference  is  much  af- 
fected where  the  witness  in  question  is  one  naturally  connected 
with  the  prosecution^  e.  g.,  is  the  president  of  a  prosecuting  cor- 
poration.* The  defendant  is  not  alone  in  being  affected  by  the 
inference.  The  same  logical  mental  process  operates  against  the 
prosecution,  under  similar  circumstances.^ 

Suppression  of  Evidence  in  general  is,  in  criminal,  as  in  civil 
cases  usually  cogent  circumstantial  evidence  of  guilt.  For  example, 
that  a  defendant,  on  his  arrest,  made  away  with  the  note  alleged 
to  have  been  forged,*  or  offered  to  destroy  certain  articles  furnish- 
ing incriminating  evidence  of  barratry'^  do  not  differ,  in  any  essen- 
tial particular,  from  other  facts  circumstantially  tending  to 
establish  guilt. 

§  1076.  (Omnia  Contra  Spoliator  em;  [2]  Suppression;  [a] 
Witnesses);  Failure  to  Testify. — Where  a  party  declines  to  sub- 
mit to  an  order^  or  request^  for  a  physical  examination,^  to  appear 


Indiana. —  Doty  v.  State,  7  Blackf. 
427    (1845). 

Iowa. —  State  v.  Cousins,  58  Iowa 
250,  12  N.  W.  28]    (1882). 

Kansas. —  State  v.  Grebe,  17  Kan. 
458    (1877). 

Maine. —  State  v.  McAllister,  24  Me. 
139  (1844). 

Michigan. —  People  v.  Hendrickson, 
53  Mich.   525,   19  N.  Y.   169    (1884). 

New  York. —  People  v.  Hovey,  92  N. 
Y.   554    (1883). 

North  GaroUna. —  State  v.  Small- 
wood,  75  N.  C.  104  (1876). 

Pennsylvania. —  Com.  v.  McMahon, 
145  Pa.  St.  413,  22  Atl.  971    (1891). 

Virginia. —  Taylor  v.  Com.,  90  Va. 
109,  17  S.  E.  812    (1893). 

United  States. —  U.  S.  v.  Schindler, 
10  Fed.  547,  18  Blatchf.  227   (1880). 

2.  State  V.  Cousins,  58  Iowa  250, 
12  N.  W.  281  (1882);  Com.  v. 
Webster,  5  Gush.  (Mass.)  295,  52 
Am.  Dec.  711  (1350)  ;  Ormsby  v.  Peo- 
ple, 53  N.  Y.  472  (1873).  See,  how- 
ever, Clifton  V.  State,  (Tex.  Cr.  App. 
1904)   79  S.  W.  824. 

3.  See,  however,  Clifton  v.  State, 
<Tex.  Cr.  App.  1904)  79  S.  W.  824. 


4.  It  is  error,  under  such  circum- 
stances, to  instruct  the  jury  that  they 
may  draw  any  presumption  in  favor 
of  the  prosecution  from  defendant's 
failure  to  call  the  president  as  a  wit- 
ness. People  V.  MoGovern,  94  N.  Y. 
Suppl.  662,  105  App.  Div.  296   (1905). 

5.  State  V.  Buckman,  74  Vt.  309,  52 
Atl.  427  (1901)  ;  State  r.  Smith,  71 
Vt.  331,  45  Atl.  219    (1899). 

6.  State  V.  Chamberlain,  89  Mo.  129 
(1886). 

7.  Phoenix  Ins.  Co.  v.  Moog,  78  Ala. 
284,  307   (1884)    (barrels). 

§  1076-1.  Austin,  etc.,  R.  Co.  t;. 
Cluck,  (Tex.  Sup.  1903)  77  S.  W.  403 
[reversing  (Civ.  App.  1903)  73  S.  W. 
569]. 

2.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Booth, 
(Tex.  Civ.  App.  1906)  97  S.  W.  128. 

Failure  of  a  patient  to  waive  the 
privilege  of  silence  in  favor  of  his 
physician  with  regard  to  information 
gained  from  professional  attendance 
on  him  will  not,  it  is  said,  furnish 
any  unfavorable  inference.  Pennsyl- 
vania R.  Co.  V.  Durkee,  147  Fed.  99, 
78  C.  C.  A.  107   (1906). 

3.  See  Evidence    by    Perception. 
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in  court  on  the  trial  of  his  cause,*  or  to  testify  as  a  witness,^  on 
his  own  behalf  in  a  suit  as  to  which  he  himself  is  possessed  of 
material  knowledge,*  an  adverse  inference  of  suppression  naturally 


arises. 


Austin  &  N.  W.  E.  Co.  v.  Cluck,  (Tex. 

1903)  77  S.  W.  403.  The  same  in- 
ference may  arise  where  a  father,  as 
litis  magister,  in  control  of  the  case, 
declines  on  an  action  for  personal  in- 
juries to  a  minor  child,  to  permit 
him  to  be  examined.  Houston  Elec- 
tric  Co.  V.  Lawson,    (Tex.  Civ.  App. 

1904)  85   S.  W.  459. 

4.  Cole  V.  Lake  Shore,  etc.,  R.  Co., 
95  Mich.  77,  54  N.  W.  638  (1893); 
Johnston  i:  McKenna,  (N.  J.  Ch. 
1909)  74  Atl.  284;  Brown  v.  Schock, 
77  Pa.  St.  471  (1875).  "He  refused 
to  appear,  and  his  refusal  is  put  now 
on  the  ground  that  he  was  informed 
by  his  counsel,  and  believes  himself, 
that  the  testimony  of  his  identity 
was  illegal.  Supposing  that  to  be  an 
honest  opinion,  yet  it  did  not  detract 
from  the  prima  facie  eflfect  of  his  de- 
clining to  appear  as  evidence  against 
him."  Brown  r.  Schock,  77  Pa.  St. 
471   (1875),  per  Agnew,  C.  J. 

5.  Illinois. —  Central  Stock,  etc., 
Exch.  f.  Chicago  Bd.  of  Trade,  196 
111.  396,  63  N.  E.  740   (1902). 

Louisiana. —  Prater  v.  Pritchard,  6 
La.  Ann.  729   (1851). 

Maine. —  State  v.  McAllister,  84 
Me.  139    (1844). 

Maryland. —  Safe  Deposit,  etc.,  Co. 
V.  Turner,  55  Atl.  1023  (1903);  Kel- 
ley  V.  City  of  Boston,  201  Mass.  86, 
87  N.  E.  494  ( 1909 )  ;  McDonough  v. 
O'Neil,  113  Mass.  92   (1873). 

Michigan. —  Cole  v.  Lake  Shore, 
etc.,  R.  Co.,  95  Mich.  77,  54  N.  W. 
638  (1893).  See  also,  Ruppe  v.  Stein- 
bach,  48  Mich.  465,  12  N.  W.  658 
(1882). 

Missouri. — Connecticut  Mut.  L.  Ins. 
Co.  V.  Smith,  117  Mo.  261.  22  S.  W. 
623,  38  Am.  St.  Rep.  656   (1893). 

New  Jersey. —  Eckel  r.  Eckel,  49  N. 
J,  Eq.  587,  27  Atl,  433    (1892).     See 


also,  Welsh  v.  Brown,  50  N.  J.  Eq. 
387,  26  Atl.  568   (1892).     . 

New  York. —  Anker  v.  Smith,  87 
N.  Y.  Suppl.  479  (1904);  Boler  i: 
Sorgenfrei,  86  N.  Y.  Suppl.  180 
(1904)  ;  Nuttings  ».  Kings  County  El. 
R.  Co.,  47  N.  Y.  Suppl.  827,  21  App, 
Div,   72    (1897). 

Pennsylvania. —  Hall  v.  Vanderpool, 
156  Pa.  St.  152,  26  Atl.  1069   (1893). 

South  Carolina. —  Johnson  r.  Boon, 
1  Speers  268    (1843). 

rea;os. —  Walker  v.  Dickey,  (Tex. 
Civ.  App,  1906)  98  S.  W.  658;  Darby 
V.  Roberts,  3  Tex.  Civ.  App.  427,  22 
S.  W.  529   (1893). 

England. —  Barker  f.  Furlong,  2 
Ch.  172,  64  L.  T.  Rep.  (N.  S.)  411, 
39  Wkly.  Rep.   621    (1891). 

Canada. —  The  King  v.  The  Ship 
■Carlotta  G.  Cox,  11  Ex.  C.  R.  312 
(1907)  ;  Miller  v.  McCuaig,  13  Mani- 
toba 220  (1899)  ;  Briggs  1-.  McBride, 
17   N.   Brunsw.   063    (1878). 

6.  Louisiana. —  Bastrop  State  Bank 
V.  Levy,  106  La.  586,  31  So.  164 
(1902). 

Missouri. —  Werner  v.  Litzsinger, 
45  Mo.  App.  106   (1891). 

North  Carolina. —  Black  v.  Wright, 
9  Ired.  (L.)  447  (1849)  .(genuineness 
of  signature  on  bond). 

Tennessee. —  Jackson  v.  Blanton,  2 
Baxt.  63   (1872). 

Texas. —  Pullman  Co.  v.  Cox,  ( Civ. 
App.  1909)  120  S.  W.  1058. 

Virginia. —  Coppertliite  i'.  Loudoun 
Nat.  Bank,  68  S.  E.  392  (1910). 
Where  the  defendant  did  not  appear 
to  testify  to  matters  peculiarly  within 
his  own  knowledge  the  court  say  that 
his  course  "  carries  with  it  the  usual 
unfavourable  and  damaging  presump- 
tions." Connecticut  Mut.  Lite  Ins. 
Co.  r.  Smith,  117  Mo,  261  (1893). 
The  limits  of  the  rule  are  well  defined 
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Testify  for  adversary. —  Practically  the  same  adverse  inference 
•arises  where  a  party  refuses  to  testify  as  a  witness  for  his  adver- 
sary either  orally,  in  response  to  interrogatories*  or  by  deposi- 
tion,® at  the  request  of  the  latter. 

§  1076a.  {Omnia  Contra  Spoliaiorem;  [2]  Suppression;  [a] 
Witnesses;  Failure  to  Testify);  Effect  of  Inference. — ^As  has 

been  said,^  the  infirmative  inferences  against  the  defendant  from 
his  failure  to  testify  do  not  create  independent  facts  in  favor  of 
the  contention  of  the  opposing  party^  but  when  that  side  definitely 
asserts  the  existence  of  a  fact  which  the  suppressing  party  could 
readily  disprove,  if  it  were  false,  such  evidence  as  can  be  produced 
in  favor  of  the  contention  made  will  be  judged  in  connection  with 
the  circumstance  of  the  suppression.^     A  failure  to  testify  is, 


in  a  case  in  Michigan.  A  female 
plaintiff  was  absent  without  excuse. 
A  ruling  was  made  to  the  effect  "  that 
if  she  was  absent  when  able  to  be 
present,  the  jury  might  consider  that 
as  evidence  tending  to  impeach  the 
good  faith  of  her  claim."  This  was 
held  to  be  correct.  An  instruction 
that  there  was  a  presumption  of  law 
that,  if  she  had  testified,  her  testi- 
mony would  have  hurt  her  was  held 
to  have  been  properly  refused.  Cole 
V.  Lake  Shore,  etc.,  R.  R.,  95  Mich. 
77,  80  (1893).  Should  no  .case  be 
made  out  against  a  non-actor,  his  fail- 
ure to  testify  is  immaterial.  Chicago 
Mill  &  Lumber  Co.  v.  Cooper,  (Ark. 
1909)    119  S.  W.  672. 

7.  Indiana. —  Western  Union  Tel. 
Co  V  McClelland,  (App.  1906)  78  N. 
E   672 

Lomstana. —  Bastrop  State  Bank  v. 
Levy,  106  La.  586,  31  So.  164  (1908). 

Maine. —  Perkins  v-  Hitchcock,  49 
Me.  468    (1860). 

Massachusetts. —  MdDonough  v, 
O'Neil,  113  Mass.  93   (1873). 

Michigan. — Cole  v.  Lake  Shore,  etc., 
R,  Co.,  81  Mich.  156,  45  N.  W.  983 
(1890). 

Missouri. —  Connecticut  Mut.  L. 
Ins.  Co.  t:  Smith,  117  Mo.  261,  22 
S.  W.  623,  38  Am.  St.  Rep.  656 
(1893). 


2iew  York. —  Nuttings  v.  Kings 
County  El.  R.  Co.,  47  N.  Y.  Suppl. 
327,  21  App.  Div.  72   (1897). 

Tennessee. —  Weeks  v.  McNulty,  101 
Tenn.  495,  48  S.  W.  809,  70  Am.  St. 
Rep.  693,  43  L.  R.  A.  185   (1898). 

Texas. —  Muckelroy  v.  Hoijse,  21 
Tex.  Civ.  App.  673,  52  S.  W.  1038 
(1899). 

United  States. — ^Kirby  v.  Tallmadge, 
160  U.  S.  379,  16  S  Ct.  349,  40  L.  ed. 
463  (1896);  The  Silver  Moon,  23 
Fed.  Cas.  No.  13,856,  1  Hask.  263 
(1870). 

Canada. —  Tufts  v.  Hatheway,  9  N. 
Brunsw.  62  (1858).  The  jury  is  justi- 
fied in  drawing  the  inference  from 
such  omission,  either  that  there  is  no 
such  evidence  that  can  be  produced, 
or  that  if  it  was  produced  it  would 
not  be  favorable  to  the  suppressing 
party  Murray  v.  Joseph,  146  Fed. 
260   (1906). 

8.  Locust  V.  Randle,  (Tex.  Civ.  App. 
1907)   103  S.  W.  946. 

9.  Belknap  Hardware  Co.  v.  Sleeth, 
(Kan.  1908)    93  Pac.  580. 

§  1076a-l.    §  1070b. 

8.  Diel  V.  Missouri  Pac.  E.  Co.,  37 
Mo.  App.  454  (1889). 

3.  Colorado. —  Union  Pac.  R.  Co.  v. 
Hepner,  3  Colo.  App.  313,  33  Pac.  72 
(1893). 
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therefore,  in  the  nature  of  an  admission  by  conduct  *  as  well  as  a 
deliberative  fact  of  subjective  relevancy.^ 

§   1076b.  (Omnia  Contra  Spotiatorem;  [2]  Suppression;  [a] 

Witnesses;  Failure  to  Testify);  Criminal  Cases The  mental 

operation  involved  in  drawing  the  inference  of  bad  faith  or  un- 
sound contention  from  an  unreasonable  failure  of  the  litigant  to 
"testify  is  in  no  way  affected  by  the  circumstance  that  the  proceed- 
ing is  a  criminal  one.  T\^hile  it  is  frequently  provided  by  statute 
that  no  inference  shall  be  drawn  against  one  accused  of  crime 
because  he  does  not  take  the  stand  as  a  witness  in  his  own  behalf,^ 
and  although  courts  have  charged  juries  to  the  same  effect/  the 
precept  is  one  with  which  it  is  practically  impossible  for  the  jury 
to  comply.  If  the  situation  under  which  a  defendant  fails  to  take 
the  stand  is  such  that  a  logical  conclusion  arises  of  conscious  in- 
ability to  gain  by  so  doing,  an  infirmative  inference  must  be  drawn 
against  him  by  any  tribunal  using  reason  as  its  means  for  ascer- 
taining truth.*  To  minds  far  above,  or  far  below,  the  average 
intelligence  of  the  community  the  ability  to  disregard  obvious 
inferences  which  is  apparently  contemplated  by  the  statute  may 
exist,  but  the  minds  of  any  but  an  exceptional  jury  cannot  fail  to 
digest  intellectual  contents,  almost  as  inevitably  as  their 
stomachs  will  digest  physical  food.  To  an  age  of  formal  technical 
procedure  in  which  the  existence  of  a  rule  of  law  about  things  was 
of  sacramental  value  as  a  panacea,  the  possibility  that  a  jury  might 

Louisiana. —  Prater  v.  Pritchard,  6  798    (1909);   McCoy  r.   State,    (Tex. 

La.  Ann.  729   (1851).  Cr.  App.  1904)   81  S.  W.  46. 

Maine. —  Perkins   v.    Hitchcock,    49  3.  People  v.  Smith,  144  III.  App.  129 

Me.  468  (1860).  (1908)    [judgment  affirmed,  87  N.  E. 

Michigan. —  Heath    v.    Waters,    40  885    (1909)].      While,  in  a  criminal 

Mich.  457   (1879).  case,   no   inference  of  guilt   is   to  b« 


'i. —  Buncley  v.  Jones,  79  drawn  from  the  failure  of  defendant 

Miss.  1,  29  So.  1000  (1901).  to    take   the    stand,    both    court   and 

Pennsylvania. —  Terry   v.    Knoll,    3  jury  are  warranted  in  taking  the  facts 

Kulp  272  (1882).  and  circumstances,  which,  if  innocent, 

United  States. —  The  Silver   Moon,  he   might   have    controverted   or    ex- 

22  Fed.  Cas.  No.  12,856,  1  Hask.  262  plained,   most   strongly   against  him. 

(1870).  People   r.   Smith,    100   N.    Y.    Suppl. 

Canada. —  Leslie  v.   Hanson,   12   N.  259,  114  App.  Div.  513   (1906). 

Brunsw.  263  (1868).  A  sage  suggestion  by  an  English 

4.  §§  1392  et  seg.  judge  is  to  the  effect  that  if  a  pris- 

5.  §§  52,  56.  oner  purposes  to  rely  on  a  particular 
I  1076b-l.     Com.    v.    Hanley,     140  offence   before    the   jury,    it   behooves 

Mass.  457,  5  N.  E.  468   (1886).  him  to  take   the  stand  as  a  witness 

2.  U.  S.  V.  Pendergast,  32  Fed.  198  in  support  of  it.     Rex  v.  Humphries, 

(1887).      See    also,    People   v.    Bills,  67  J.  P.  396   ( 1903 ),  per  Wills,  J. 
114  N.  Y.  Suppl.  587,  129  App.  Div. 
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eliminate  from  their  minds,  by  an  act  of  volition,  a  portion  of  it3 
contents,  because  it  was  the  law  to  do  so,  might  well  have  seemed 
obvious. 

§  1077.  (Omnia  Contra  Spotiatorem;  [2]  Suppression;  [a] 
Witnesses);  Removal  or  concealment. — A  party  may  suppress 
the  evidence  of  witnesses  in  other  ways.  He  may,  for  example, 
arrange  that  the  witness  shall  not  be  within  the  reach  of  a 
subpoena  or  other  compulsory  process,  when  his  attendance  is 
desired,  by  concealing  him  or  by  forcing  or  inducing^  him  to  leave 
the  neighborhood,  county,  state  or  country.  The  iniirmative  in- 
ference, from  spoliation  under  such  circumstances,  is  almost  a 
necessary  and  intuitive  one.  For  where  a  party  seeks  to  prevent 
a  full  investigation  into  the  truth  of  a  matter  by  removing  a  wit- 
ness beyond  the  reach  of  process,^  he  inevitabh-  exposes  himself  to 
the  adverse  presumption  that  he  is  aware  that  the  evidence  of  the 
witness  will  be  hostile  to  him;  and  that  he  also  feels  that  he  has 
no  evidence  which  will  legitimately  control  his  testimony. 

Other  Modes  of  Suppression. —  Mere  failure  to  testify,  declin- 
ing to  call  a  particular  witness  or  even  eloigning  him  from  the 
jurisdiction  are  not,  however,  the  only  methods  of  suppressing  the 
testimony  of  a  witness  open  to  a  litigant.  He  may  accomplish  this 
result  while  not  doing  these  things  or  any  of  them.  For  example, 
he  may  dissuade  a  witness  from  appearing,*  or  he  may  call  him  as 
■a  witness  but  refrain  from  eliciting  from  him  any  evidence  on  a 
particular  point.* 

§  1077a.  (Omnia  Contra  Spotiatorem;  [2]  Suppression;  [a] 
Witnesses);  Probative  Force  of  Inference. —  Many  considerations 
affect  the  probative  weight  to  be  attached  to  the  adverse  inferences 
from  spoliation  in  this  connection.  For  example,  relatively  con- 
sidered, the  inferences  arising  from  these  various  modes  of  sup- 

§  1077-1.  Cruikshank  v.  Gorden,  118  K.  Co.  v.  McMahon,  103  III.  485,  42 
K.  Y.  178,  23  N.  E.  457  (1890)  (Mr-  Am.  Hep.  29  (1882)  (bribery)  ;  Car- 
ing) ;  Frank  Waterhouse  v.  Rock  penter  v.  Willey,  65  Vt.  168,  26  Atl. 
Island  Alaska  Min.  Co.,  97  Fed.  466,  488  (1892).  See  also.  Green  v.  Wood- 
38  C.  C.  A.  281    (1899).  bury,  48  Vt.  5    (1875). 

2.  Carpenter  v.  Willey,  65  Vt.  168,  4.  Bornhofen  v.  Greenebaum,  68  111. 
26  Atl.  488   (1892).  App.  645  (1896)  ;  Arbuckle  v.  Temple- 

3.  Houser  v.  Austin,  2  Ida.  (Hasb.)  ton,  65  Vt.  205,  25  Atl.  1095  (1893). 
204,  10  Pac.  37   (1886)  ;  Chicago  City 
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pression  are  evidently  of  a  diminisliing  force  as  against  the 
suppressing  party.  To  remove  a  witness  from  the  demands  of 
justice  in  such  a  manner  that  his  evidence  is  not  available  through 
any  channel,  obviously  gives  rise  to  a  more  serious  infirmative 
inference  than  merely  declining  to  put  him  on  the  witness  stand 
as  one's  own  witness,  while  leaving  it  perfectly  open  to  the  other 
side  to  call  him  if  they  see  fit  to  do  so.  It  is  still  less  significant, 
should  a  party  who  has  called  a  witness  in  due  course,  fail  to 
enter  upon  a  certain  line  of  inquiry  but  leaves  the  way  open  to  the 
opposing  interest  to  go  into  the  matter  if  it  elect  to  do  so.  It  may 
be  said,  moreover,  that  in  any  particular  instance,  the  probative 
force  of  the  inference  from  spoliation  will  be  found  to  be  propor- 
tionate to  the  degree  of  moral  obliquity  involved  in  the  course 
pursued,^  according  as  the  testimony  of  the  witness  is  essential  to 
the  case^  or  whether  the  evidence  suppressed  would  have  been 


§  1077a-l.  §  1077b. 

2.  Arkansas. —  ililler  v.  Jones,  33 
Ark.  337    (1877). 

Georgia. —  East  Tennessee,  etc.,  K. 
Co.  !'.  Douglass,  94  Ga.  547,  19  S.  E. 
885    (1894). 

Illinois, —  Central  Stock,  etc.,  Excli. 
V.  Chicago  Bd.  of  Trade,  196  111.  396, 

63  N.  E.  740   (1902). 

Kentucky. — Roseberry  v.  Wilson,  68 
S.  W.  417,  24  Ky.  L.  Rep.  285   (1902). 

Massachusetts. — Whitney  v.  Bayley, 
4  Allen  173    (1862). 

Michigan. —  Vergin  v.  Saginaw,  125 
Mich.  499,  84  N.  W.  1075    (1901). 

Minnesota. —  Fonda  v.  St.  Paul  City 
E.   Co.,  71  Minn.  438,  74  N.  W.  166, 

70  Am.  St.  Rep.  341   (1898). 
Mississippi. —  Bunckley  v.  Jones,  79 

Miss.  1,  29  So.  1000   (1901). 

Missouri. —  Baldwin    v.    Whitcomb, 

71  Mo.  651  (1880). 

Montana. —  Territory  V.  Hanna,  5 
Mont.  248,  5  Pac.  252    (1884). 

New  York. —  Minch  v.  New  York, 
etc.,  R.  Co.,  80  N.  Y.  Suppl.  712,  80 
App.  Div.  324   (1903). 

Pennsylvania. —  Frick    r.    Barbour, 

64  Pa.  St.  120   (1S70). 

Vermont. —  Seward  v.  Garlin,  33 
Vt.  583   (1861). 

United  States. —  Gulf,  etc.,  R.   Co. 


V.  Ellis,  54  Fed.  481,  4  C.  C.  A.  454 
(1893);  U.  S.  !,-.  Schindler,  10  Fed. 
547,  18  Blatchf.  227  (1880);  The 
Dolphin,  7  Fed.  Gas.  No.  3,972,  6  Ben. 
402    (1873). 

The  importance  of  the  evidence  sup- 
pressed may  and  should  be  shown. 
Yula  V.  New  York,  etc.,  E.  Co.,  78 
N.  Y.  Suppl.  770,  39  Misc.  59,  11  N. 
Y.  Annot.  Gas.  457  (1902);  State  r. 
Smith,  71  Vt.  331,45  Atl.  219  (1899). 

Where  the  witness  is  friendly  to 
the  party  suppressing  his  evidence, 
the  fact  adds  to  the  force  of  the  in- 
ference. Yula  V.  New  York,  etc.,  R. 
Co.,  78  N.  Y.  Suppl.  770,  39  Misc.  59 
(1902);  Stickney  v.  Ward,  47  N.  Y. 
Suppl.  597,  21  Misc.  449  (1897).  This 
result  is  intensified  where  a  witness 
of  less  complete  knowledge  is  put  for- 
ward as  a  substitute.  Lawrence  Bank 
!>.  Raney,  etc.,  Iron  Co.,  77  Md.  321,26 
Atl.  119  (1893)  ;  Dalrymple  r.  Craig, 
149  Mo.  345,  50  S.  W.  884  (1899); 
Ludwig  i\  Metropolitan  St.  R.  Co.,  75 
N.  Y.  Suppl.  667,  71  App.  Div.  210 
( 1902 )  ;  Wimer  v.  Smith,  22  Or.  469, 
30  Pac.  416  (1893).  Such  a  situa- 
tion has  been  said  to  give  use  to  a 
"  strong  presumption  of  law."  Prince- 
ville  V.  Hitcheock,  101  111.  App.  588 
(1902) 
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available  to  the  suppressing  litigant  as  part  of  his  original  case  * 
or  in  rebuttal  of  that  made  out  by  his  adversary.* 

§  1077b.  (Omnia  Contra  SpoUatorem;  [2]  Suppression;  [a] 
Witnesses;  Probative  Force   of  Inference);  Moral   Aspect — 

Another  element  which  legitimately  affects  the  weight  of  an  infer- 
ence in  cases  of  suppression  is  its  moral  aspect,  the  offence  against 
social  justice  involved,  e.  g.,  where  a  person  either  directly  sup- 
presses evidence  or  does  so  indirectly  by  claiming  the  benefit  of 
some  exclusionary  rule.  In  every  trial  there  is  both  the  moral  and 
the  controversial  element.  Considered  as  a  controversy,  between 
two  opposing  interests,  a  trial  at  law  is  usually  about  a  matter  of 
personal  concern,  and  is  to  be  conducted  according  to  certain 
specified  rules.  Each  antagonist  is  entitled  to  all  "  the  points  of 
the  game."  He  may  seek  his  ovsm  interests  as  unscrupulously  as 
he  pleases,  provided  only  he  keep  within  them.  He  is  at  liberty 
to  obtain  every  advantage  to  himself  and  to  place  every  obstacle 
in  the  course  of  his  opponent  which  the  law  permits.  He  may, 
for  example  decline  to  produce  witnesses  or  even  persuade  them 
to  leave  the  state.  He  is  permitted  to  suppress  a  document 
although  expressly  notified  to  produce  it,  provided  only,  that  such 
are  the  conditions  established  for  the  contest. 

In  its  moral  aspect  however,  a  trial  is  an  attempt  on  the  part 
of  society  to  do  justice  between  certain  of  its  members.  The  entire 
machinery  and  the  principles  on  and  under  which  it  is  carried 
through  are  established  with  this  design.  The  immediate  object, 
incidental  to  the  more  general  purpose,  is  the  discovery  of  truth, 
by  the  aid  of  reason,  concerning  a  disputed  proposition  of  fact. 
Every  one  connected  with  the  trial,  witnesses,  parties,  jurors,  un- 
derstand this  perfectly.  ISTaturally,  the  parties  and  their  sup- 
porters are  most  largely  interested  in  the  controversial  element; 

3.     Illinois. —  Mantonya    v.    Eeilly,  Texas. —  Schram   v.    Strouse,    ( Civ. 

83  III.  App.  275   (1898).  App.  1894)    28  S.  W.  262. 

Missouri. —  Bent  v.  Lewis,   88  Mo.  West  Virginia. —  Dewing  f.  Hutton, 

462   (1885).  48  W.  Va.  576,  37  S.  E.  670   (1900). 

New  York. —  Merrill  v.  Grinnell,  30  United        States. —  Pacific        Coast 

N.  Y.  594   (1864).  Steamship    Co.    v.    Bancroft- Whitney 

Oregon. —  Wimer  v.   Smith,   22  Or.  Co.,   94   Fed.    180,   36   C.   C.   A.    135 

469,  30  Pae.  416  (1891).  (1899);    Gulf,  etc.,   R.   Co.   v.   Ellis, 

Pennsylvania. —  Hall  v.  Vanderpool,  54  Fed.  481,  4  C.  C.  A.  454  (1893). 
156  Pa.  St.  152,  26  Atl.  1069  (1893).  4.   Schwier  v.  New  York  Cent.,  etc., 

Tennessee. —  Wright      v.      Durrett,  R.  Co.,  90  N.  Y.  558  (1882). 
(Ch.  App.  1899)   52  S.  W.  710. 
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the  judge  and  jury  in  the  moral.  It  is  inevitable,  under  these  con- 
ditions, that  while  a  party  may,  as  a  contestant,  claim  every  priv- 
ilege conceded  to  him  by  the  rules,  he  necessarily  does  so  at  peril 
of  the  inferences  which  in  the  minds  of  the  judge  and  jury 
logically  follow  from  his  conduct.  There  must  be,  it  will  be  in- 
ferred by  the  jury,  some  sufficient  reason  why  a  right  which  pre- 
vents the  perfect  operation  of  justice  should  have  been  claimed. 
No  member  of  a  tribunal,  whether  court  or  jury,  can  well  fail  to 
appreciate  the  force  of  these  considerations  or  to  realize  that  the 
suppressing  party,  being  also  alive  to  them  must  have  had  a  motive 
for  concealment  of  truth  proportionate  to  the  gravity  of  his  assault 
upon  the  integrity  of  justice.  The  position  of  the  case  may  not 
be  such  as  to  make  these  inferences  relevant.  But  wherever  the 
facts  on  which  to  found  them  exist,  they  cannot  fail  to  be  drawn 
and  wherever  relevant,  they  will  be  applied. 

Statutory  Regulation. —  It  is  sometimes  provided  by  statute 
or  in  some  other  way,  that  no  inference  shall  be  drawn  from  the 
parties  claiming  a  privilege  accorded  by  the  rules  of  the  trial  e.  g., 
declining  to  allow  one's  attorney  -^  or  physician "  to  take  the  stand 
as  a  witness.  Such  a  statute  may,  and  frequently  does  enact  that 
no  adverse  suggestion  shall  arise  from  the  fact  that  husband  or 
wife  claims  a  right  not  to  testify  against  the  other.^  So  far  as  the 
mind  is  concerned,  such  a  rule  is  nugatory.  Its  operations  cannot 
be  thus  controlled.*  The  only  result  which  can  be  affected  is  that 
the  trier  should  not  be  allowed  to  follow  his  reason ;  —  rendering 
a  verdict  which,  pro  tanto,  he  may  know  to  be  false. 

§  1077c.  (Omnia  Contra  Spollatorem;  [2]  Suppression;  [a] 
Witnesses;  Probative  Force  of  Inference);  Strength  of  Induce- 
ment to  Speak. — A  motive  may  rationally  be  said  to  possess  the 
force  of  all  the  adverse  suggestions  which  it  overcomes.  A  further 
circumstances  determining  the  probative  weight  of  the  inference 

§  1077b-l.   Gardner  t.  Benedict,  75  L.  R.  A.  153    (1S99).    See  Privilege 

Hun  204,  27  N.  Y.  Suppl.  3   (1894);  OF  Witnesses. 

W«ntworth  v.   Lloyd,    10  H.   L.   Cas.  3.   National  German- American  Bank 

589,  10  Jur.  N.  S.  961,  33  L.  J.  Ch.  v.  Lawrence,  77  Minn.  283,  79  N.  W. 

688,    10    L.    T.    Eep.     (N.     S.)     767  1016,  80  N.  W.  363  (1899).     See  also, 

(1864).       See    Pkivilege    of    Wit-  Johnson     r.     State,     63     Miss.     313 

NESSES.  (1885).     See    Husband  and  Wife. 

2.   Brackney  v.  Fogle,  156  Ind.  535,  4.    McCooe  !'.  Dighton,  etc.,  St.  R. 

60  N.  E.   303    (1901);   Lane  V.  Spo-  Co.,    173    Mass.    117,    119,   53    N.   E. 

kane  Falls,  etc.,  R.  Co.,  21  Wash.  119,  133(1899)    (attorney). 
57  Pac.  367,  75  Am.  St.  Rep.  831,  46 
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arising  from  suppressing  the  testimony  of  the  witness  is  as  to  the 
strength  of  the  inducement  under  which  the  suppressing  party  was 
to  furnish  evidence  on  the  point  on  which  proof  is  withheld. 
Plainly,  the  probative  effect  of  the  inference,  from  silence  is 
gauged  by  the  inducement  to  speak  —  could  speech  avail.  Thus 
where  the  charge  to  be  rebtitted  is  one  of  fraud/  or  illegality^  or 
where  for  some  other  reason,  an  adverse  case  has  been  made  out 
which  calls  urgently  for  a  reply  the  infirmative  inference  from  sup- 
pression gains  in  probative  force. 

§  1078.  (Omnia  Contra  Spoliaiorem;  [2]  Suppression);  (b) 
Writings;  Destruction. —  For  much  the  same  reasons  as  those  ap- 
plicable to  witnesses,  a  similar  infirmative  inference  arises  from 
the  suppression  of  material  documents  within  the  defendant's  con- 
trol which  must  necessarily  help  him  if  his  present  story  or  con- 
tention be  true.''  The  distrust  of  the  spoliating  party  in  the  true 
merits  of  his  contention  becomes  glaringly  obvious,  in  case  of 
intentional  and  calculated  destruction  by  him  of  such  writings^ 


§  1077C-1.  Where  the  party  him- 
self declines  to  testify  the  presump- 
tion is  exceptionally  strong.  Stephen- 
son V.  Kilpatrick,  166  Mo.  262,  65  S. 
W.  773  (1901);  Connecticut  Mut. 
L.  Ins.  Co.  V.  Smith,  117  Mo.  261,  22 
S.  W.  623,  38  Am.  St.  Rep.  656 
( 1893 )  ;  Brown  v.  Schock,  77  Pa.  St. 
471    (1875). 

2.  Cheney  v.  Glcason,  125  Mass, 
166  (1878)  ;  Knight  v.  Capito,  23  W. 
Va.   639    (1884). 

§  1078-1.  /oita.— State  v.  Rosier, 
55  Iowa  517,  8  N.  W.  345    (1881). 

Missouri. —  Morrow  v.  Missouri 
Pac.  Ry.  Co.,  (App.  1910)  123  S.  W. 
1034. 

North  Carolina. — State  v.  Atkin- 
son, 51  N.  C.  65   (1858). 

United  States. —  U.  S.  v.  Flemming, 
18  Fed.  907   (1884). 

Canada. —  Hunter  v.  Lauder,  8 
Canada  L.  J.  (K.  S.)  17  (1872) 
(records  of  election). 

2.  Alabama. —  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  Am.  Rep.  31 
(1884). 

California. —  Johnson  v.  White,  46 
Cal.  328   (1873). 


Illinois. —  Tanton  v.  Keller,  167  111. 
129,  47  N.  E.  376   (1897). 

Indiana. —  Thompson  1}.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638    (1857). 

Iowa. —  Warren  v.  Crew,  22  Iowa 
315   (1867). 

Louisiana. —  Lucas  «.  Brooks,  23 
La.  Ann.  117   (1871). 

Maryland. —  Love  v.  Dilley,  64  Md. 
338,  1  Atl.  59,  4  Atl.  390   (1885). 

Massachusetts. —  Sullivan  v.  Sulli- 
van, 188  Mass.  380,  74  N.  E.  608 
(1905)  (promissory  note)  ;  Joannes 
V.  Bennett,  5  Allen  169,  81  Am.  Dec, 
738    (1862). 

Michigan. —  Murray  t.  Lepper,  99 
Mich.  135,  57  N.  W.  1097  (1894) 
( records ) . 

Missouri. —  State  v.  Chamberlain, 
89  Mo.  129,  1  S.  W,  145  (1886); 
State  V.  Dickson,  78  Mo.  438   (1883), 

Nebraska. —  Hubbard  v.  State,  91 
N,  W,  869   (1902), 

New  Jersey. —  Jones  v.  Kna/uss,  31 
N.  J.  Eq.  609   (1879), 

New  York. — Ames  v.  Manhattan  L, 
Ins.  Co.,  31  N.  Y.  App.  Div.  180,  52 
N".  Y.  Suppl.  759  (1898)  ;  Jackson  v. 
McVey,  18  Johns.  331    (1820). 
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for  the  purpose  of  preventing  their  use  as  evidence.  The  logical 
reaction  against  the  party  who  has  been  guilty  of  such  a  course 
becomes  still  further  intensified  where  the  document  destroyed  is 
the  absolutely  determining  factor  in  the  case.^ 


'North  Carolina. —  Kent  v.  Bottoms, 
3  Jones,  (Eq.)  69  (1856)  ;  Henderson 
V.  Hoke,  21  N.  C.  119   (1835). 

North  Dakota. — State  v.  Rozum,  8 
N.  D.  548,  80  N.  W.  477   (1899). 

Pennsylvania. —  Diehl  v.  Emig,  65 
Pa.  St.  320    (1870). 

South  Carolina. —  Halyburton  v. 
Kershaw,  3  Desaus.  105   (1810). 

United  States. —  The  Olinde  Rod- 
rigues,  174  U.  S.  510,  19  S.  Ct.  851, 
43  L.  ed.  1065  (1898)  (ships' 
papers)  ;  Dinniny  v.  The  Sam  Sloan, 
65  Fed.  125  (1894)  (papers  from  offi- 
cial files)  ;  Haigh  v.  V.  S.,  3  Wall. 
(U.  S.)  514,  18  L.  ed.  300  (1865) 
(ships'  papers)  ;  Askew  v.  Oden- 
heimer,  2  Fed.  Cas.  No.  587,  Baldw. 
380    (1831). 

England. —  Gray  v.  Haig,  20  Beav. 
219  (1854)    (books  of  account). 

Canada. —  St.  Louis  v.  R.,  15 
Can.  Supreme  Ct.  649  (1895)  (ac- 
count books)  ;  Hunter  v.  Lauder,  8 
Can.  L.  J.  (X.  S.)  17  (1872) 
( records ) .  "  The  court  will  go  very 
far  in  presuming  against  those  who 
destroy  papers  and  instruments  neces- 
sary to  the  security  or  elucidation  of 
the  rights  of  otiiers  in  odium  spolia- 
toris,  as  it  is  expressed,  even  where 
the  spoliation  is  done  unadvisedly 
and  not  fraudulently.  Halyburton  v. 
Kershaw,  3  Desaus.  105   (1810). 

Merely  disarranging  papers  so  that 
they  cannot  be  consecutively  read 
may  have  a  legal  effect  similar  to 
that  of  their  destruction.  Wardour 
r.  Eerisford,  1  Vern.  452   (1687). 

The  inference  cumulates  in  serious- 
ness where  the  accused  destroys  books 
and  papers  after  arrest  or  seeks  to 
cnnceal  them.  Roberson  i'.  State,  40 
Fla.  509,  24  So.  474  (1898)  ;  Rex.  f. 
Ah  Hoy,  7  Hawaii  749  (1889);  State 
^•.  Baldwin,  70  Iowa  180,  30  N".  W.  476 


(1886);     State    v.    Chamberlain,    89 
Mo.   129,   1   S.  W.   145    (1886). 

3.  Carneal  v.  Day,  Litt.  Sel.  Caa. 
493  (1831)  (bond);  Lucas  v.  Brooks, 
23  La.  Ann.  117  (1871);  Harwood 
V.  Goodright,  Cowp.  91  (1774). 
"  Where  the  exact  contents  of  a  will 
cannot  be  ascertained,  if  it  has  been 
destroyed  or  suppressed  by  a  person 
interested  in  opposition  thereto,  the 
court  or  jury  in  odium  spoliatoris 
will  be  authorized  to  presume  many 
things  as  against  the  party  who  has 
been  guilty  of  the  fraudulent  act.'' 
Betts  v.  Jackson,  6  Wend.  173  (1830) 
(will).  "If,  therefore,  on  another 
trial  the  jury  should  find  the  factum 
of  a  subsequent  will,  and  that  this 
will  was  destroyed  or  withheld  by 
fraud,  they  may,  and  as  I  conceive, 
are  bound  to  infer  that  the  second 
will  contained  inconsistent  disposi- 
tions with  the  first;  nay,  more  in 
odium  spoliatoris  that  the  second  will 
contained  a  clause  expressly  revoking 
all  former  wills.  In  point  of  law  it 
must  be  regarded  as  a  will  subsist- 
ing at  the  death  of  the  testator, 
so  as  to  operate  as  a  revocation  of 
all  former  devises.  It  is  far  better 
that  there  should  be  an  intestacy  than 
that  a  spoliator  should  be  rewarded 
for  his  dishonesty."  Jones  v.  Mur- 
phy, 8  W.  &  S.  301  (1844).  The 
destruction  of  such  a  document  deep- 
ens the  impression  of  probability  into 
one  of  moral  certainty.  Gray  v.  Haig, 
30  Beav.  319  (1854)  (overrides  de- 
fendant's oath  in  an  answer  in  equity, 
though  plaintiff's  witness  had  no 
other  corroboration  than  this  infer- 
ence from  spoliation  of  an  essential 
document).  "The  spoliation  of  evi- 
dence, damaging  to  a  litigant's  cause 
may  constitute  just  as  much  of  n 
fraud  as  the  manufacture  of  evidence 
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§  1078a.  (Omnia  Contra  Spotiatorem;  [2]  Suppression;  [6] 
Writings;  Destruction);  Administrative  Punislmient  and  Indul- 
gence.'—  The  operation  of  the  inference  arising  from  the  destruc- 
tion of  documents  is  subject  to  an  obvious  limitation.  It  is 
clear  that  none  but  those  conniving  at  the  act  of  spoliation  will 
be  affected  by  any  inference  from  it.^  But  in  determining  the 
responsibility  of  the  party,  he  will  be  assumed  to  have  had  such 
knowledge  as  may  reasonably  be  deduced  from  his  conduct  and 
the  other  facts  of  the  case.  The  inference  is  not  drawn  from 
the  mere  fact  of  a  destruction  of  writings.  No  feeling  of 
special  administrative  sanctity  attaches  to  a  document  simply 
because  it  is  one.  The  significant-  circumstance  to  which  ad- 
ministration is  forced  to  direct  its  attention  is  the  relation 
existing  between  the  document  destroyed  and  the  interest  of 
the  destroyer.  It  is  very  reasonably  inferred  that  material, 
highly  probative  or  even  constituent  writings  could  have  been 
destroyed  by  a  party  litigant  in  a  controversy  to  which  the  writing 
bore  this  relation  only  because  the  spoliator  knew  that  their  con- 
tents if  produced  to  the  court  would  injure  his  chances  of  success.^ 
The  same  considerations  of  permanence  and  conclusiveness  which 
induce  persons  to  place  their  agreements  and  understandings  in 
written  form,  give  the  mind  of  a  tribunal  a  shock  of  surprise  and 
quasi-  resentment  at  being  deprived  of  the  ability  to  do  complete 
and  speedy  justice  when  a  determinative  document  has  been  delib- 
erately destroyed.  In  any  case  of  destruction  the  inference  inval- 
idates the  evidence  of  the  spoliator^  or,  if  the  form  of  expression 
be  preferred,  it  increases  the  probative  weight  of  his  opponent's 
case  by  the  facts  which  the  spoliator  may  reasonably  be  assumed 

that  is  favorable  to  it."  Phoenix  Any  removal  from  court  files  and  fail- 
ing. Co.  V.  Moog,  78  Ala.  284,  307  ure  to  return  gives  rise  to  an  unfavor- 
(1884).  able  inference,  probative  according  to 

§  1078a-l.  Clark  v.  Ellsworth,  104  circumstances.     Hennessey  v.   Walsh, 

Iowa   442,   73   N.   W.    1023    (1898);  142    111.   App.    237    (1908).      So    ab- 

Blake  v.  Blake,  56  Wis.  392,   14  N.  stracting  from  the  court  files  part  of 

W.   173    (1882).  a  vessel's  original  report  of  a  coUi- 

2.  Stone    v.    Sanborn,     104    Mass.  sion  "  throws  great  discredit  on  the 

319,    6    Am.    Rep.    238     (1870).     So  claimant's    side    of    the    case."      The 

where  a  party  attempts  to  suppress  8am  Sloan,  65  Fed.  125,  128   (1894). 

testimony     by     defacing     a     public  3.  Downing   v.    Plate,    90    111.    268 

record,  it  is  held  thiat  the  court  was  (1878) ;  Stone  v.  Sanborn,  104  Mass. 

'"  justified  in  construing  the  testimony  319,  6  Am.  Rep.  238    (1870);   Pome- 

strongly "  against  him.       Murray  v.  roy  1>.   Benton,   77   Mo.    64    ( 1882 )  ; 

Lepper,   99   Mich.    135,   137    (1894).  Gray  v.  Haig,  20  Beav.  219  (1854). 
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to  have  known  and  used  as  constituting  the  motive  for  his  act  of 
suppression.*  It  is,  however,  only  a  spoliator  who  is  affected  by 
the  inference.  The  presumption  is  applicable  only  where  the  ele- 
ment of  intentional  fraud  or  wrongful  conduct  is  involved,  and 
the  presumption  is  one  of  fact  which  may  be  overcome  by  explana- 
tion of  the  circumstances.^ 

The  act  of  spoliation  calls  not  only  for  punishment  against  the 
offender  but  for  concession  to  his  opponent.  Further,  marked  ad- 
ministrative indulgence  will  be  accorded  the  party  against  whom 
a  spoliation  is  directed.  The  court  will  consider  the  means  left  to 
him  for  proving  his  case  and  be  more  readily  satisfied  than  would 
be  customary  that  a  prima  facie  case  has  been  made  out.® 

§  1078b.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [6] 
Writings;  Destruction;  Administrative  Punishment  and 
Indulgence) ;  Admiralty. —  The  law  of  the  sea  is  one  of  equity  and 
natural  justice.  To  reach  it,  truth  is  essential.  The  indignation, 
therefore,  of  admiralty  courts  against  those  who  mutilate  or  de- 
stroy papers  of  critical  importance  has  been  unsparing  to  the  verge 
of  intolerance.  "  It  is  certain  "  said  Sir  William  Scott,-'  "  that 
by  the  law  of  every  maritime  court  of  Europe,  spoliation  of  papers 
not  only  excludes  further  proof,  but  does,  per  se,  infer  condemna- 
tion, founding  a  presumption  juris  et  de  jure,  that  it  was  done 
for  the  purpose  of  fraudulently  suppressing  evidence  which,  if 
produced,  would  lead  to  the  same  result ;  and  this,  surely,  not  with- 
out reason,  although  the  leniency  of  our  code  has  not  adopted  the 
rule  in  its  full  vigor,  but  has  modified  it  to  this  extent  that,  if  all 
other  circumstances  are  clear,  this  circumstance  alone  shall  not  be 
damnatory,  particularly  if  the  act  were  done  by  a  person  who  has 
interests  of  his  own  that  might  be  benefited  by  the  commission  of 
this  injurious  act.    But  though  it  does  not  found  an  absolute  pre- 

4.  Gage    v.    Parmdee,    87    111.    329  5.  Mastin    v.    Noble,    (Kan.    1907) 

(1877)  ;  Murray  i\  Lepper,  99  Mich.  157  Fed.  506. 

135,  57  N.  W.  1097   (1894)  ;  Bott  V.  6.  "If  a  man  destroys  a  thing  that 

Wood,  56  Miss.  136  (1878)  ;  Poraeroy  is   designed    to   be    evidence    against 

V.  Benton,  77  Mo.  64   (1882).  himself,    a   small   matter  will   supply 

Where    the    contents    of    the    de-  it.    And  therefore  the  defendant  hav- 

stroyed,  altered,  or  mutilated  writing  ing  torn  his  own  note  signed  by  him, 

are  clearly  shown,  the  inference  can  a   copy    sworn    was    admitted    to   be 

extend  no  further  on  this  point  than  good  evidence,  to  prove  it."     Anon., 

the    contents    themselves.      Bott    v.  Lord  Raymond  Rep.  731    (1702). 
Wood,     56    Miss.     136     (1878);    St.  §     1078b-l.    The  Hunter,   1   Dods. 

Louis  V.  R.,  15  Can.  Supreme  Ct.  649  Adm.  480    (1815). 
(1895). 
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sumption  juris  et  de  jure,  it  only  stops  short  of  that,  for  it  cer- 
tainly generates  a  most  unfavorable  presumption.  A  case  which 
escapes  with  such  a  brand  upon  it  is  only  saved  so  as  by  fire. 
There  must  be  that  overwhelming  proof  arising  from  the  con- 
currence of  every  other  circumstance  in  its  favor,  that  forces  a 
conviction  of  its  truth  in  spite  of  the  powerful  impression  which 
such  an  act  makes  to  its  entire  reprobation."  The  English  rule,  as 
stated  above,  prevails  also  in  the  United  States.^ 

Explanation  permitted. —  The  party  to  be  affected  by  the  in- 
ference may,  as  a  matter  of  course,  explain,  if  he  can,  the  course 
which  he  has  adopted.^  What  shall  be  deemed  to  constitute 
"  spoliation  "  within  the  meaning  of  the  phrase  as  employed  in 
admiralty  cases,  has  been  luminously  commented  upon  by  Dr. 
Lushington.*  "  It  has  been  said,"  remarks  that  learned  judge, 
"  that  the  master  is  entirely  discredited  by  various  circumstances, 
and  the  fact  principally  relied  upon  is  the  circumstance  of  his 
having  denied  that  there  was  any  spoliation  of  papers.  I  must 
say  a  word  as  to  the  spoliation  of  papers  generally  before  I  ad- 
dress myself  to  the  fact.  I  do  not  know  that  there  is  to  be  found 
in  any  of  Lord  Stowell's  judgments  any  direct  definition  of  the 
word  '  spoliation.'  I  am  of  opinion  that  the  mere  destruction 
of  papers  is  not,  under  all  circumstances,  to  be  considered  a  spolia- 
tion: I  say  under  all  circumstances,  because  it  might  be  carried 
to  a  very  absurd  length.  I  apprehend  it  might  be  said,  if  at  any 
time  during  a  long  voyage  the  master  destroyed  papers  that  had 
no  relevancy  to  it  relating  to  a  former  voyage,  the  matter  would 
not  be  put  in  issue.    To  say  that  was  a  spoliation  of  papers  would 

2.   The    Pizarro,     3    Wheat.    343n  other  hand,   the   spoliation   he  unex- 

(1817).       "Concealment,     or      even  plained,    or    the    explanation    appear 

spoliation,  of  papers,  is  not  of  itself  weak  and  futile;    if  the  cause  labor 

a  sufficient  ground  for  condemnation  under  heavy  suspicions,  or   there  he 

in  a  prize  court.     It  is,  undoubtedly,  a  vehement  presumption  of  bad  faith 

a  very  awakening  circumstance,  oal-  or  gross  prevarication,  it  is  made  the 

culated   to   excite   the   vigilance   and  ground  of  the  denial  of  further  proof, 

justify  the   suspicions  of   the   court.  and    condemnation    ensues    from   de- 

But  it  is  a  circumstance  open  to  ex-  fects  in  the  evidence  which  the  party 

planation,    for    it   may    have    arisen  is    not    permitted    to   supply."      The 

from  accident,  necessity,  or  superior  Pizarro,   2   Wheat.   341    (1817),   per 

force;    and  if  the  party  in  the  first  Story,  J. 

instance  fairly  and  frankly  explains  3.  The  Pizarro,  3  Wheat.  337,  341 

it   to  the   satisfaction  of   the  court,  (1817). 

it  da^rives  him  of  no  right  to  which  4.  The    Johanna    Emelie,  18    Jur. 

he  is  otherwise  entitled.     If,  on  the  703   (1855). 
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be  going  the  length  of  saying  that  nothing  in  the  nature  even  of 
a  private  letter  was  to  be  destroyed  after  the  vessel  had  left  her 
port.  I  am  not,  however,  disposed  to  relax  the  practical  effect  of 
the  rules  laid  down  by  Lord  StoweU,  because  they  are  consistent 
with  good  sense,  and  with  justice  to  all  parties ;  but  they  must  not 
be  pressed  beyond  his  true  intention  with  reference  to  all  the  facts 
of  the  case.  *  *  *  In  the  Rising  Sun  (2  Eob.  104)  Lord 
Stowell  lays  down  the  doctrine,  that  spoliation  does  not  enure  to 
condemnation ;  with  other  suspicious  circumstances,  it  shuts  the 
door  against  further  proof.    To  that  doctrine  I  entirely  assent."  " 

§   1079.   (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [6] 

Writings) ;  Failure  or  Refusal  to  produce. —  A  party's  failure  to 
produce  a  document,  if  it  be  within  his  power  to  submit  it  to  the 
court  almost  inevitably  leads  to  an  inference  that  he  did  not  pro- 
duce the  paper  because  he  knew  that  its  contents  were  adverse  to 

The  logical 


his  contention ;  ^  or,  possibly,  that  it  does  not  exist.' 


5.  To  same  effect,  see  also,  The 
Hunter,  1  Dods.  Adm.  480  (1815). 

§  1079-1.  Alabama. —  Jlordecai  v 
Beall,  8  Port.  535    (1839). 

Arkansas. —  Miller  v.  Jones,  33 
Ark.   337    (1871). 

Connecticut. —  Wilson   v.   GriswoW, 

79  Conn.  18,  63  Atl.  659  (1906) 
(lease)  ;  Merwin  v.  Ward,  15  Conn. 
377    (1843). 

Illinois. —  Mantonya  v.  Reilly,  184 
111.  183,  56  N.  E.  425  (1900).  But 
see  Cartler  v.  Troy  Lumber  Co.,  138 
111.  533    (1891). 

Indiana. —  Wester  veJt  v.  National 
Mfg.  Co.,   (App.  1903)   69  N.  E.  169. 

Kentuchy. —  Benjamin   v.    Ellinger, 

80  Ky.  472  (1882);  Parks  v.  Rieh- 
ardson,  4  B.  Mon.  276   (1843). 

Louisiana. —  Johnson  v.  Marx  Levy, 
109  La.  1036,  34  So.  68  (1902)  ;  Bell 
V.  Hearne,  10  La.  Ann.  515   (1855). 

Massachusetts. —  Grimes  v.  Kim- 
hall,  3  Allen  518   (1862). 

Michigan. —  Battershee  v.  Calkins, 
128  Mich.  569,  87  N.  W.  760  (1901)  ; 
Wallace  v.  Harris,  32  Mich.  380,  394 
(1875);  Page  v.  Stephens,  23  Mich. 
357   (1871). 

Mississippi. —  Bott  v.  Wood,  56 
Miss.  136  (1878). 


Missouri. —  Thompson  v.  Chappell, 
91  Mo.  App.  297    (1901). 

New  Hampshire. —  Cross  v.  Bell,  34 
N.  H.  sa   (1856). 

New  York. —  Barber  v.  Lyon,  22 
Barb.  62   (1856)    (order). 

Ohio.—  Heller  v.  Beal,  23  Ohio  Cir. 
Ct.  540    (1902). 

Pennsylvania. —  Lee  v.  Lee,  9  Pa. 
St.  169    (1848). 

Tennessee. —  Webster  v.  Whitworth, 
(Ch.  App.  1901)    63  S.  W.  290. 

Texas. —  Darby  v.  Roberts,  3  Tex. 
Civ.  App.  427,  22  S.  W.  529   (1893). 

Vermont. —  Durgin  v.  Danville,  47 
Vt.  95   (1874). 

United  States. —  Beardsley  i:  Tap- 
pan,  2  Fed.  Cas.  No.  1,188a  (1851)  ; 
The  Pizarro,  2  Wheat.  227,  4  L.  ed. 
226   (1817). 

BnglaniK — Atty-Gen.  i\  Windsor, 
24  Beav.  679,  4  Jur.  518,  27  L.  J.  Ch. 
320,  6  Wkly.  Rep.  230  (1857)  ;  Lum- 
ley  r.  Wagner,  1  De  G.  JI.  &  G.  604 
(1853)  (letter);  James  v.  Biou,  2 
Sim.  &  St.  600,  1  Eng.  Ch.  600 
(1826);  Crisp  i\  Anderson,  1  Stark. 
29,  18  Rev.  Rep.  744,  2  E.  C.  L.  23 
(1815)  (agreement  stamped)  ;  Hal- 
dane  v.  Harvey,  4  Burr.  2486  (1769) 
(deed). 
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strength  of  such  a  deduction  is  proportionate  to  the  extent  to 
which  it  would  be  natural  to  produce  the  document  in  question 
if  it  could  reasonably  be  anticipated  that  such  a  course  would 
prove  beneficial  to  the  party  in  whose  possession  or  ciistody  it  is.' 
The  inference  is  therefore  strongest  where  the  document  would, 
if  produced,  be  final  and  conclusive,  in  the  premises.  If  the  mat- 
ter is  one  as  to  which  a  certain  record  would  be  decisive,*  or  which 
may  be  proved  or  disproved  by  the  production  of  a  book  of  ac- 
count,^ and  the  party  of  whose  case  these  documents,  if  favorable, 


Canada. —  Atty-Gen.  v.  Halliday, 
26  U.  C.  Q.  B.  397  (1867)  ;  Lowell  V. 
Todd,  15  U.  C.  C.  P.  306  (1865) 
(book  of  collateral). 

India. —  Hem  Chandra  Chowdhry 
17.  Kali  Prosanna  Bhaduri,  30  Indian 
L.  Eep.  Calc.  1033  (1903).  "Where 
the  adverse  party  has  it  in  his  power 
to  produce  evidence  that  would  settle 
the  question  at  issue,  although  not 
compelled  to  produce  it,  every  intend- 
ment and  presumption  is  to  be  made 
against  the  party  who  might  remove 
all  doubt  on  the  question."  Benja- 
min V.  Ellinger's  Adm.,  80  Ky.  472, 
479  (1882).  "The  non-production  of 
the  lease  raised  a  presumption  that 
the  production  of  it  would  do  the 
plaintiff  no  good."  Trymau  1>. 
KJnowles,  13  C.  B.  222  (1853),  per 
iMaule,  J.  So  the  defendant's  non- 
production  of  his  books  on  notice  is 
"  strong  presumptive  evidence  against 
him."  Atty-Gen.  v.  Halliday,  26  Q. 
B.  U.  C.  397,  406  (1867).  "If  he 
does  not  exhibit  it  to  the  court  and 
jury  for  their  satisfaction,  they  have 
the  right  to  infer  that  it  contains  evi- 
dence unfavorable  to  him  in  the  mat- 
ters in  dispute  between  him  and  the 
defendants."  Lowell  v.  Todd,  15  C. 
P.  U.  C.  306,  310   (1865). 

The  same  inference  applies  in  case 
of  a  corporation,  "  Evidence  is  always 
to  be  taken  most  strongly  against  the 
persons  who  keep  back  a  document, 
and  the  circumstance  that  the  body 
keeping  it  back  is  a  corporation,  does 
not,  in  the  slightest  degree,  affect  this 
principle,  although  it  exonerates  the 


present  members  from  blame  in  that 
respect.  It  is  true  it  is  urged  that 
this  deed  is  lost,  and  that  nothing  of 
willful  suppression  is  to  be  presumed 
against  the  predecessors  of  the  pres- 
ent corporation,  and  yet  the  circum- 
stances undoubtedly  require  an  ex- 
planation which  they  cannot  now  re- 
ceive." Atty-Gen.  v.  Dean  of  Wind- 
sor, 24  Beav.  679  (1857).  Thus 
where  a  corporation  refuses  to  pro- 
duce its  books  and  insists  upon  keep- 
ing them  in  another  state  justifies 
the  application  of  the  maxim  of 
omnia  praesurmintur  contra  spoUa- 
torem.  Vernado  v.  Banner  Cotton 
Oil  Co.,    (La.  1910)    52  So.  777. 

2.  Safe  Deposit  &  Trust  Co.  v.  Tur- 
ner, (Md.  1903)  55  Atl.  1023  (writ- 
ten contract). 

3.  The  fact  of  possession  is  a  neces- 
sary part  of  the  basis  for  any  adverse 
inference.  No  presumption  arises 
where  the  evidence  points  rather  to 
the  conclusion  that  the  document  has 
been  lost.  Clark  v.  Hornbeck,  17  N. 
J.  Eq.  430  (1865). 

4.  Arkansas. —  Clark  v.  Oakley,  4 
Ark.  236   (1842). 

Kansas. —  Tovme  v.  Milner,  31  Kan. 
207,   1   Pac.   613    (1884). 

Louisiana. —  Hubee's  Succession,  20 
La.  Ann.  97    (1868). 

North  Carolina. —  State  v.  Atkin- 
son, 51  N.  C.  65  (1858). 

Canada. —  Hunter  v.  Lauder,  8 
Can.  L.  J.  N.  S.  17  ( 1872 ) . 

5.  Connecticut. —  Merwin  v.  Ward, 
15  Conn.   377    (1843). 

Illinois. — Cartier  v.  Troy  Lumber 
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would  naturally  be  part,  has  them  in  his  possession  but  fails  to 
produce  them  or  explain  satisfactorily  their  nonproduction,  con- 
tenting himself  with  offering  plausible  secondary'"  and  inconclu- 
sive evidence^  the  mind  finds  no  difficulty  in  reaching  the  con- 
clusion that  so  peculiar  a  course  is  not  consistent  with  good  faith 
to  the  Court.  A  tribunal  would  well  be  justified,  as  a  matter  of 
reason,  in  feeling  that  the  party  knows  that  the  fact  is  otherwise 
than  he  claims  it  to  be^  and  that,  upon  a  full  disclosure  of  all  the 
circumstances  affecting  the  case  he  would  not  deserve  to  succeed. 


Co.,  138  111.  533,  28  X.  E.  932,  14  L. 
R.  A.  470    (1891). 

Iowa. —  Wallace  i\  Berger,  14  Iowa 
183    (1862). 

KenUicJcy. —  Bowler  v.  Blair,  6  Ky. 
L.  Rep.  658   (1885). 

Louisiana. —  State  v.  New  Orleans 
Waterworks  Co.,  107  La.  1,  31  So. 
395    (1901). 

JN'eio  Hampshire. —  Cross  v.  Bell,  34 
N.  H.  82    (1856). 

yew  York. —  Schenck  v.  Wilson,  2 
Hilt.  92    (1858). 

United  States. —  ^lissouri,  etc.,  R. 
Co.  V.  Elliott,  102  Fed.  96,  42  C.  €. 
A.  188  (1900);  Chaflfee  v.  U.  S.,  18 
Wall.   516,  21  L.  ed.  908    (1873). 

Canada. — Atty-Gen.  r.  Halliday,  26 
U.  C.  Q.  B.  397  (1867);  Lowell  v. 
Todd,  15  U.  C.  C.  P.  306  (1865). 
"  Under  these  circumstances,  [the 
government  having  established  a 
prima  facie  case  of  a  fraud  upon  the 
revenue  by  the  undervaluation  of  cer- 
tain imports]  the  claimant  was  called 
upon  by  the  strongest  considerations, 
personal  and  legal,  if  innocent,  to 
bring  to  the  support  of  his  defense 
the  very  best  evidence  that  was  in 
his  possession  or  under  his  control. 
This  evidence  was  certainly  within 
his  reach,  and  probably  in  his  count- 
ing-room, namely,  the  proof  of  the 
actual  cost  of  the  goods  at  the  place 
of  exportation.  He  not  only  neg- 
lected to  furnish  it,  and  contented 
himself  with  the  weaker  evidence,  but 
even  refused  to  furnish  it  on  the  call 
of  the  government,  leaving,  therefore, 
the  obvious  presumption  to  be  turned 


against  him  that  the  highest  and  best 
evidence  going  to  the  reality  and 
truth  of  the  transaction  would  not 
be  favorable  to  the  defense.''  Clifton 
c.  United  States,  4  How.  246  (1846), 
per  Nelson,  J. 

6.  ilerwin  17.  Ward,  15  Conn.  377 
(1843)  ;    §§   339   et  seq. 

7.  Savannah,  etc.,  R.  Co.  v.  Gray, 
77  Ga.  440,  3  S.  E.  158  (1886); 
Thompson  v.  Chappell,  91  ilo.  App. 
297  (1901)  ;  Wimer  v.  Smith,  22  Or. 
469,  30  Pae.  416    (189i2). 

8.  Indiana. —  Westervelt  r.  Na- 
tional Jlfg.  Co.,  (App.  1903)  69  N. 
E.  169. 

Louisiana. —  Johnson  r.  Levy,  109 
La.  1036,   34   So.  68    (1903). 

Maryland. —  Spring  Garden  Mut. 
Ins.  Co.  V.  Evans,  9  Md.  1,  66  Am. 
Dec.  30    (1855). 

Minnesota. —  JIcGuiness  v.  LeSueur 
County  School-Dist.  No.  10,  39  Minn. 
499,  41  N.  W.  103   (1888). 

New  Eampshire. —  Cross  t:  Bell,  34 
N.  H.  82    (1856). 

Xeic  Jersey. —  Clark  v.  Hornbeck, 
17  N.  J.  Eq.  430    (1865). 

New  Toyl\ — Rockwell  r.  Merwin, 
45  N.  Y.   166    (1871). 

North  Carolina. —  Sumrell  v.  At- 
lantic Coast  Line  R.  Co.,  67  S.  E. 
585  (1910)  (bill  of  lading);  Reavis 
V.  Orenshaw,  105  N.  C.  369,  10  S.  E. 
907   (1890). 

Ohio. —  HeUer  v.  Beal,  23  Ohio  Cir. 
Ct.  540  (1902). 

Oregon. — Schreyer  v.  Turner  Flour- 
ing Mills  Co.,  29  Or.  1,  43  Pac.  719 
(1896). 
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§  1079a.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [6] 
Writings;  Failure  or  Refusal  to  produce);  Use   of  secondary 

Evidence  ;(1)  Spoliating  Party. — While  the  general  rules  governing 
the  reception  of  secondary  evidence  of  the  contents  of  writings  will 
be  reserved  for  subsequent  consideration/  it  may  not  be  inappro- 
priate to  notice,  at  this  time,  certain  phases  of  the  court's  adminis- 
trative action  in  this  respect  as  affected  by  the  spoliation  of  orig- 
inal documents.  The  rules  naturally  vary,  as  (1)  the  spoliating 
party  offers  secondary  evidence  or  (2)  the  person  against  whom 
spoliation  or  suppression  has  taken  place,  desires  to  do  so. 

Use  of  secondary  evidence  by  spoliating  party.  Under  the  gen- 
eral canon  of  administration  requiring  that,  in  furtherance  of 
justice,  primary  evidence  must  be  produced,"  the  party  having  the 
original  document  must,  if  he  desire  to  prove  its  contents,  prodiice 
the  writing  itself.  It  follows  that  one  who  deliberately  destroys  a 
document  in  his  possession  with  a  view  to  gaining  fraudulent  ad- 
vantage will  not  be  permitted  to  introduce  secondary  evidence  of 
its  contents.*     Explanation,  however,  is  at  all  times  receivable. 


England. —  A.tty-G«n.  v.  Windsor, 
84  Beav.  679-70^6,  4  Jur.  518,  27  L. 
J.  Ch.  320,  6  Wkly.  Rep.  220  (1857)  ; 
Curlewis  v.  Corfield,  1  Q.  B.  814,  1  G. 
&,  D.  480,  41  E.  C.  L.  790    (1841). 

§  1079a-l.  See  Documentaet  Evi- 
dence. 

2.  §§  464  et  seq. 

3.  "  It  is  not  a  matter  of  course 
to  allow  secondary  evidence  of  the 
contents  of  an  instrument  in  suit 
upon  proof  of  its  destruction.  If  the 
destruction  was  the  result  of  acci- 
dent, or  was  without  the  agency  or 
consent  of  the  owner,  such  evidence 
is  generally  admissible.  But  if  the 
destruction  was  voluntarily  and  de- 
liberately made  by  the  owner,  or  with 
his  assent,  as  in  the  present  case,  the 
admissibility  of  the  evidence  will  de- 
pend upon  the  cause  or  motive  of  the 
party  in  effecting  or  assenting  to  the 
destruction."  Bagley  v.  McMickle,  9 
Cal.  430,  446  (1858).  So  it  is  held 
error  to  allow  the  plaintiff  in  an 
action  for  libel  to  introduce  second- 
ary evidence  of  the  contents  of  an 
alleged  libellous  letter  which  he  had 


voluntarily  destroyed.  "  This  we 
think  was  a  violation  of  the  cardinal 
principle  that,  where  it  appears  that 
a.  party  has  destroyed  an  instrument 
or  document,  the  presumption  arises 
that  if  it  had  been  produced  it  would 
have  been  against  his  interest  or  in- 
some  essential  particular  unfavorable 
to  his  claims  under  it.  Contra 
spoliatorem  omnia  prcesumuntur.  If 
such  were  not  the  rule,  and  a  party 
could  be  permitted  to  testify  to  the 
language  or  purport  of  written 
papers  which  he  had  willfully  de- 
stroyed, in  support  of  his  right  of 
action  against  another,  great  oppor- 
tunities would  be  afforded  for  the 
commission  of  the  grossest  frauds.  A 
person  who  has  willfully  destroyed 
the  higher  and  better  evidence  ought 
not  to  be  permitted  to  enjoy  the 
benefit  of  the  rule  admitting  second- 
ary evidence.  He  must  first  rebut 
the  inference  of  fraud  which  arises 
from  the  act  of  a  voluntary  destruc- 
tion of  a  written  paper,  before  he 
can  ask  to  be  relieved  from  the  con- 
sequences  of  his  act  by   introducing 
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Where  the  destruction  was  done  in  good  faith,  for  example,  under 
well  intentioned  though  injudicious  advice,  the  secondary  evi- 
dence is  receivable.* 

§  1079b.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [6] 
Writings;  Failure  or  Refusal  to  Produce;  Use  of  Secondary 
Evidence) ;  (2)  Non-spoliating  Party. —  As  will  be  more  fully  seen 
hereafter,^  when  the  original  writing  is  in  possession  of  a  third 
person  who  cannot  be  forced  to  submit  it  to  the  tribunal  after 
reasonable  notice  to  produce,"  where  it  has  been  destroyed  without 
fault  of  the  proponent,  it  cannot  be  found  after  reasonable  search, 
or  is  held  by  the  opposite  party  who,  having  been  requested,  re- 
fuses to  produce  the  primary  evidence,  secondary  evidence  of 


parol  evidence  to  prove  his  case." 
Joannes  v.  Bennett,  5  Ail.  169,  173, 
173  (1862).  "  The  proof  is,  that  the 
plaintiff  deliberately  and  voluntarily 
destroyed  the  note  before  it  fell  due, 
and  there  is  nothing  in  the  case  ac- 
counting for  or  affording  any  ex- 
planation of  the  act,  consistent  with 
all  honest  or  justifiable  purpose.  Such 
explanation  the  plaintiff  vcas  bound 
to  give  affirmatively,  for  it  would  be 
in  violation  of  all  the  principles  upon 
which  inferior  and  secondary  evidence 
is  tolerated  to  allow  the  party  the 
benefit  of  it  who  has  willfully  de- 
stroyed the  higher  and  better  evi- 
dence. ♦  ♦  »  I  believe  no  case  is 
to  be  found  where,  if  a  party  has  de- 
liberately destroyed  the  higher  evi- 
dence without  explanation,  showing 
affirmatively  that  the  act  was  done 
with  pure  motives  and  repelling  every 
suspicion  of  a  fraudulent  design  that 
he  has  had  the  benefit  of  it.  To  ex- 
tend it  to  such  a  case  would  be  to 
lose  sight  of  all  the  reasons  upon 
which  the  rule  is  founded,  and  to 
establish  a  dangerous  precedent.  We 
know  of  no  honest  purpose  for  which 
a  party,  without  any  mistake  or  mis- 
apprehension, would  deliberately  de- 
stroy the  evidence  of  an  existing 
debt,  and  we  will  not  presume  one. 
From  the  necessity  and  hardship  of 
the    case,   courts    have   allowed    the 


party  to  be  a  competent  witness  to 
prove  the  loss  or  destruction  of  the 
papers;  but  it  would  be  an  unreason- 
able indulgence,  and  a  violation  of 
the  just  maxim,  that  no  one  shall 
take  advantage  of  his  own  wrong,  to 
permit  this  testimony  where  he  has 
designedly  destroyed  it."  Blade  !'. 
Noland,  13  Wend.  173  (1834),  per 
Nelson,  J. 

4.  Tobin  r.  Shaw,  45  Me.  331 
(1858).  ^Yhen  an  act  of  destruction, 
though  voluntary,  is  done  in  good 
faith,  though  from  a  mistaken  motive, 
secondary  evidence  may  be  introduced 
by  the  party  who  has  destroyed  the 
writing.  Riggs  r.  Tayloe,  9  Wheat. 
487  (1834)  ;  Tobin  v.  Shaw,  45  Me. 
344    (1858). 

§  1079b-l.  See  Doctjmentaey  Evi- 
dence. 

2.  Gilbert  r.  Eoss,  7  M.  &  W.  131 
(1840)  ;  JIarston  v.  Downes,  1  Ad.  & 
Ell.  32    (1834). 

Deliberate  suppression  may  have 
further  consequences,  even  where  the 
opponent  is  the  suppressing  party. 
Thus,  where  a  letter  was  in  possession 
of  a  third  person  who  was  subpoenaed 
to  produce  it,  but,  prior  to  that  time, 
the  other  party  had  taken  it  from  the 
witness,  no  notice  to  the  offending 
party  to  produce  was  required  to  ad- 
mit secondary  evidence.  "  It  be- 
longed to  the  witness  called,  and  was 
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contents  will  be  received.^  Under  the  inference  against  spolia- 
tion, in  odium  spoliatoris,  as  is  said,  where  the  proponent  'has  been 
tortiously  deprived,  by  act  of  the  opponent  of  an  original  docu- 
ment to  the  possession  of  which  he  is  entitled,  he  may  as  a  matter 
of  course,  and  without  notice,  offer  secondary  evidence  of  its 
contents.*  A  fortiori  the  voluntary  destruction  of  such  a  docu- 
ment by  the  opponent  confers  the  right  to  use  secondary  evidence 
of  its  contents.® 

§  1080.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [A] 

Writings) ;  Refusal  to  Produce  on  Demand.' —  The  deliberative  in- 
ference of  spoliation  from  suppression  of  written  evidence  becomes 
stronger,  where  a  party  not  only  fails,  but  declines  or  refuses  to 
produce  the  document  in  question.  "Where  his  attention  has  been 
pointedly  called  to  the  matter  by  a  notice  to  produce,-^  his  failure 
to  comply  with  the  notice  is  more  significant  than  a  bare  neglect 
which  may  have  been  due  to  oversight  or  accident.  While  such  a 
refusal  does  not,  in  itself,  constitute  evidence  of  any  probative  or 
constituent  fact  involved  in  the  inquiry,^  it  is  an  important  de- 


subtracted  in  fraud  of  the  subpoena. 
As,  therefore,  the  plaintiff  secreted  it, 
and  had  refused  to  produce  it,  in 
odium  spoliatoris  parol  evidence  of 
its  contents  should  be  admitted." 
Leeds  v.  Cook,  i  Esp.  256  (1803), 
per  Lord  Ellenboro'Jgh. 

3.  Livingston  v.  Rogers,  2  Johns. 
Cas.  488  (1802)  ;  Villars  V.  Villars,  2 
Atk.  71    (1740). 

4.  Grimes  v.  Kimball,  3  Allen  518 
(1862)  ;  Hedge  v.  McQuaid,  11  Cush. 
353  (1853)  ;  Almy  v.  Reed,  10  Cush. 
421    (1852). 

5.  California. — Bagley  v.  McMickle, 
9  Gal.  449   (1858). 

Illinois. —  Blake  v.  Fash,  44  111.  304 
(1867). 

Indiana. —  Speer  v.  Speer,  7  Ind. 
178  (1855);  Wilson  v.  Cassidy,  2 
Ind.  562   (1851). 

Neiv  Jersey. —  Broadwell  v.  Stiles, 
8   N.  J.  L.   58    (1834). 

North  Carolina. —  Henderson  v. 
Hoke,  1  Dev.  &  B.  119  (1836). 

Wisconsin. —  Parker  v.  Kane,  4 
Wis.   1    (1855). 


§  1080-1.  Life,  etc.,  Ins.  Co.  v. 
Mechanics'  F.  Ins.  Co.,  7  Wend.  (N. 
Y.)  31,  34  (1831).  See  also,  Cartier 
V.  Troy  Lumber  Co.,  138  111.  533,  28 
N.  E.  932,  14  L.  R.  A.  470  (1891); 
Rossiter  v.  Boley,  13  S.  D.  370,  83 
N.  W.  428  (1900)  ;  Sullivan  v.  Cranz, 
21  Tex.  Civ.  App.  498,  52  S.  W.  273 
(1899). 

2.  Alabama. —  Jewell  v.  Center,  35 
Ala.  498    (1854). 

Colorado. —  Union  Pac.  R.  Co.  v. 
Hepner,  3  Colo.  App.  313,  33  Pac.  73 
(1892). 

Connecticut. —  Merwin  v.  Ward,  15 
Conn.  377   (1843). 

Illinois. —  Cartier  v.  Troy  Lumber 
Co.,  138  111.  533,  38  N.  E.  932,  14  L. 
R.  A.  470  [reversing  35  111.  App.  449 
(1891)']. 

Indiana. —  Lockwood  v.  Rose,  125 
Ind.  588,  25  N.  E.  710  (1890)  ;  Louis- 
ville, etc.,  E.  Co.  V.  Thompson,  107 
Ind.  442,  8  N.  E.  18,  9  N.  E.  357,  57 
Am.  Rep.  120   (1886). 

loioa. —  Hunt  v.  Collins,  4  Iowa  56 
(1856). 
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liberative  one*  which  increases,  for  the  reasons  stated,*  the  pro- 
bative effect  of  the  parol  evidence  given  by  the  party  asking 
production  of  the  document  which  is,  by  this  refusal,  made  the 
best  evidence  within  his  power  to  offer. 

Summons,  orders  of  court,  &c. —  The  inference  of  spoliation 
arising  from  failure  to  produce  a  document  in  one's  possession 
natiirally  gains  in  probative  force  where  it  is  shown  to  have  taken 
place  in  spite  of  strong  inducements  to  submit  the  writing.  When 
a  summons^  or  other  direct  order  of  court  ®  is  made  requiring  the 
production  of  a  particular  document  a  refusal  to  comply  with  it 
gives  rise  to  correspondingly  greater  certainty  rthat  the  writing 
which  is  being  withheld  is  adverse  to  the  contention  of  its  pos- 
sessor. The  inference  is  almost  irresistible  that  only  an  exceed- 
ingly strong  motive  could  appear  to  any  reasonable  man  to  justify 
running  the  risks  involved  in  disobedience  as  the  lesser  evil  of  the 
two  when  compared  with  the  results  of  producing  the  paper. 
Where  a  litigant  has  testified  to  the  contents  of  documents  in  his 
possession  and  the  court  has  declined  to  order  production  of  the 


Kansas. —  Nay  v.  Mograin,  24  Kan. 
75    (1880). 

Louisiana. —  State  v.  New  Orleans 
Waterworks  Co.,  107  La.  1.  31  So.  395 
(1901). 

Massachusetts. —  McCooe  v.  Digh- 
ton,  etc.,  St.  E.  Co.,  173  Mass.  117, 
53  N.  E.  133    (1899). 

Missouri. —  Munford  v.  Wilaon,  19 
Mo.  669    (1854). 

New  Hampshire. —  Eastman  v. 
Amoskeag  Mfg.  Co.,  44  N.  H.  143,  82 
Am.  Dec.  201   (1862). 

New  York. —  Wylde  v.  New  Jersey 
Northern  R.  Co.,  53  N.  Y.  156  (1873). 

Oft/o.— Heller  v.  Beal,  23  Ohio  Cir. 
Ct.  540   (1902). 

Pennsylvania. —  Frick  v.  Barbour, 
64  Pa.  St.  120   (1870). 

Texas. —  Gayle  i-.  Ferryman,  6  Tex. 
Civ.  App.  20,  24  S.  W.  850   (1894). 

United  States. —  Missouri,  etc.,  E. 
Co.  v.  Elliott,  103  Fed.  96,  42  C.  C. 
A.  188  (1900)  ;  Sharon  v.  Hill,  26 
Fed.  337,  11  Sawy.  291  (1885)  ;  Na- 
tional Car-Brake  Shoe  Co.  r.  Terre 
Haute  Car,  etc.,  Co.,  19  Fed.  514 
(1884);    The    Osceola,    18    Fed.   Cas. 


No.  10,602,  Oloott  450  (1846);  Han- 
son V.  Eustace,  2  How.  653,  11  L.  ed. 
416    (1844). 

England. —  Chaplin  v.  Eeid,  1  F.  & 
F.  315  (1858)  ;  Lumley  v.  Wagner,  1 
De  G.  M.  &  G.  604,  16  Jur.  871,  21 
L.  J.  Ch.  898,  50  Eng.  Ch.  466,  42 
Eng.  Reprint  687    (1852). 

Canada. —  Ockley  r.  Masson,  6  Out. 
App.  108  (1881)  ;  Atty.-Gen.  r.  Halli- 
day,  26  U.  C.  Q.  B.  397   (1867). 

3.  §  52 ;  A.-G.  V.  Windsor,  Dean  of, 
24  Beav.  679    (1857). 

4.  §§  1070,  1070b. 

5.  Wli<?re  parties  refuse  to  obey  the 
precept  of  ».  subpoena  duces  tecum, 
the  court  say  that  "  it  is  a,  circum- 
stance that  the  jury  could  have  con- 
sidered as  a  fact  tending  to  show  a 
purpose  upon  the  part  of  appellees  to 
suppress  evidence  against  them." 
Darby  v.  Roberts,  3  Tex.  Civ.  App. 
427   (1893). 

6.  :Mills  V.  Fellows,  30  La.  Ann. 
824  (1878)  ;  Devlan  v.  Wells,  65  N.J. 
L.  213.  47  Atl,  467  (1900)  ;  Darby  v. 
Roberts,  3  Tex.  Civ.  App.  427,  22  S. 
W.  529  (1893). 
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writings,  it  is  said  that  no  inference  of  suppression  arises.^  For 
reasons  stated  elsewhere*  it  is  far  easier  for  the  court  to  punish 
disobedience  of  such  an  instruction  than  to  compel  compliance 
by  the  jury  with  its  terms. 

§  1080a.  (Omnia  Contra  Spoliatorem;  [2]  Suppression;  [i6] 
Writings;  Refusal  to  Produce  on  Demand);  Social  Consequences 
of  Suppression — ^A  wide  variance  of  opinion  not  unnaturally  has 
arisen  among  eminent  judges  as  to  whether  an  inference  of  sup- 
pression properly  arises  against  a  party  in  possession  of  material 
or  controlling  documents  from  his  refusal  to  produce  them,  al- 
though duly  notified,  thereby  compelling  the  proponent  to  intro- 
duce secondary  evidence  on  the  subject.  In  view  of  the  vast  social 
interests  involved  in  the  judicial  discovery  of  the  exact  truth,  as  a 
necessary  preliminary  to  the  doing  of  justice,  it  cannot  be  ques- 
tioned 'that  sound  administration  should  either  make  such  conduct 
impossible  or,  if  the  right  to  minimize  the  possibilities  of  justice 
were  still  conceded,  should  subject  the  suppressing  party  to  any 
adverse  inferences  which  logically  arise  from  his  conduct.  It 
seems  equally  clear  that  such  logical  inferences  must  of  necessity 
arise  in  the  minds  of  the  tribunal  composed  of  moral  bein_gs  en- 
joined to  the  use  of  reason.  This  view  of  the  actual  situation  is, 
however,  antagonistic  to  what  may  be  regarded  as  the  personal, 
litigious  aspect  of  litigation  as  contrasted  with  the  social.-*-  Thus, 
where  production  is  sought  by  the  other  side  and  a  party 
is  notified  to  produce  books  of  account  or  the  like,  it  has  been 
held  that  the  only  effect  of  a  failure  to  produce  these  docu- 
menits  on  notice  is  that  secondary  evidence  may  now  be  given 
by  the  proponent  of  their  contents.^  This  is  an  entirely  logical 
development  of  the  theory  that  litigation  is  a  matter  primarily 
or  even  exclusively  of  the  parties.^  So  considered,  a  trial  at  law 
resembles,  as  it  were,  the  playing  of  a  game  in  which  no  inference 
should  be  dra-wn  against  a  player  merely  because  he  claims  the 
benefit  of  a  rule  established  in  it.  'No  one,  it  is  thought,  can  be 
required,  to  aid  his  opponent.*    The  assistance  to  the  full,  speedy 

7.  Roberta  v.  Francis,  (Wia.  1904)  4.  Rector  v.  Rector,  8  III.  120 
100  N.  W.  1076   (correspondence).             (1846)  ;  Spring  Garden  Mut.  Ina.  Co. 

8.  §  1080a.  V.  Evans,  9  Md.  1  (1856).  "In  this 
§  1080a-l.  §  303.  case  the  action  was  trover.  The  plain- 
3.  Cartier  v.  Troy  Lumber  Co.,  138       tiff's  books  -were  not  legal  evidence  in 

11^533,533   (1891).  support   of   his    title.      Had   he    pro- 

3.    §  303.  duced  them   in   compliance   with   the 

Vol.  II         83 
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and  complete  administration  of  justice  implied  in  an  open  disclos- 
ure of  all  tlie  crucial  facts  frequently  escapes  attention.  Nor  is  the 
statement  that  no  inference  can  be  drawn  against  the  non-produc- 
ing party  true,  as  a  practical  matter.  Inferences  are  and  must  be 
drawn  from  the  way  in  which  even  a  legitimate  move  is  made  in  a 
game.  If  litigation  be  so  viewed,  a  tribunal,  though  forbidden 
by  statute,  will  necessarily  draw  inferences  from  observing  what, 
when  and  by  whom  privileges,  of  silence,  withholding  documents 
or  the  like,  are  claimed.  In  a  very  just  sense  an  inference  of  sup- 
pression, deliberative  it  is  true"  but  a  fair  presumption  from  spoli- 
ation necessarily  arises  against  the  withholding  party  in  such 
cases.®  To  be  sure,  the  presiding  judge  frequently  rules  otherwise. 
In  any  case  where  a  legal  privilege  of  concealment  or  silence  is 
invoked,  as  that  preventing  reception  of  a  professional  communi- 
cation,'^ the  jury  are  instructed  that  no  inference  of  spoliation 
arises.    But  the  court  is  impotent  to  control  the  reasoning  faculty 


notice,  he  could  have  read  them  to 
the  jury  without  the  defendant's  per- 
mission. He  was,  therefore,  under 
no  obligation  to  produce  books  which 
the  defendants  might  or  might  not 
give  in  evidence  at  their  pleasure.'' 
Merwin  v.  Ward,  15  Conn.  377 
(1843),  per  Wadte,  J.  "The  rule,  is 
this:  The  party  in  such  a  case  may 
give  secondary  or  parol  proof  of  the 
contents  of  such  books  or  papers  if 
they  are  shown  or  admitted  to  be  in 
the  possession  of  the  opposite  party, 
and  if  such  secondary  evidence  is  im- 
perfect, vague,  and  uncertain  as  to 
dates,  sums,  boundaries,  etc.,  every 
intendment  and  presumption  shall  be 
against  the  party,  who  might  remove 
all  doubt  by  producing  the  higher 
evidence.  But  they  must  be  shown 
to  be  in  his  possession,  and  some 
general  evidence  of  such  parts  of 
their  contents  as  are  applicable  to 
the  caSe  must  first  be  given  before 
any  foundation  is  laid  for  any  infer- 
ence or  intendment  on  account  of 
their  non-production."  Life  &  Fire 
Insurance  Co.  r.  Mechanics'  Fire  In- 
surance Co.,  7  Wend.  34  (1831).  "All 
inferences    shall   be    taken    from   the 


inferior  evidence  most  strongly 
against  the  party  refusing  to  pro- 
duce; but  the  refusal  itself  raises 
no  presumption  of  suspicion  or  im- 
putation to  the  discredit  of  the  party, 
except  in  a  case  of  spoliation  or 
equivalent  suppression.  Here  the  rule 
is  that  omnia  prcesumuntur  contra, 
spsliatorem.  In  other  words,  with 
the  exception  just  mentioned,  the 
refusal  to  produce  books  or  papers 
upon  notice,  is  not  an  independent 
element  from  which  anything  can  be 
inferred  as  to  the  point  which  is 
sought  to  be  proved  by  the  books  or 
papers;  nor  can  any  views  of  policy 
growing  out  of  the  refusal  be  asso- 
ciated with  the  secondary  evidence  to 
enlarge  the  province  of  the  jury  to 
infer  or  presume  the  existence  of  the 
fact  to  which  that  evidence  relates." 
Hanson  v.  Eustace,  2  How.  653,  11 
L.  ed.  416  (lS4i),  per  Wayne,  J. 

5.  §§  1070,  1070b. 

6.  Even  objecting  to  evidence  may 
stand  in  the  same  position.  Sutton 
V.  Davenport,  27  L.  J.  C.  P.  54  (1857). 

7.  Wentworth  v.  Lloyd,  10  H.  L. 
Cas.   589    (1864). 
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of  a  coordinate  brancli  of  tte  tribunal.     His  power  is  limited 
io  nullifying  the  results  by  ordering  a  new  trial. 

An  illustrative  instance.' — Tbis  difference  in  point  of  view  is 
illustrated  in  certain  of  its  aspects  in  an  English  case  brought  by 
the  indorsee  against  the  drawer  of  a  promissory  note.  The  only 
evidence  of  dishonor  was  the  statement  of  the  defendant,  "  I  have 
several  good  defenses  to  the  action;  in  the  first  place  the  letter 
was  not  sent  to  me  in  time."  This  letter  the  defendant  had  been 
notified  to  produce.  He  declined  to  do  so.  The  judge  presiding 
at  nisi  prius  (Lyndhurst)  instructed  the  jury  that  they  might 
properly  regard  his  failure  to  produce  as  evidence  that  the  defend- 
ant received  the  letter  on  time.  On  appeal,  Lord  Denman  thought 
that  the  ruling  was  right.  "  The  defendant  admits,"  said  he,  "  he 
received  the  letter,  and  as  he  does  not  produce  it,  it  might  be  fairly 
inferred  by  the  jury  that  it  was  in  time."  ^  He  was,  however, 
overruled  in  this  by  his  associates,  Patterson,  J.,  saying,  "  The 
letter,  might  have  been  dated  on  the  proper  day,  but  sent  by  pri- 
vate hand  or  in  some  mode  so  that  it  did  not  arrive  till  many  days 
after,  was  the  defendant,  therefore,  bound  to  produce  a  letter 
which,  on  the  face  of  it,  would  destroy  his  own  case,  and  which  he 
might  not  have  evidence  to  explain  ?  I  think  not ;  and  that  it  is 
not  to  be  presumed  against  him  from  the  mere  non-production  of 
the  letter,  that  the  notice  was  sent  in  time."  * 

§  1081.  (Omnia  Contra  Spoliator  em;  [2]  Suppression;  [6] 

Writings) ;  Mutilation,  Alteration,  etc. —  The  same  logical  deduc- 
tion from  spoliation  with  suitable  modifications,  arises  in  case  of 

8.  Later  cases  have  sustained  the  mond  v.  Henderson,  47  Wis.  172,  2 
position  of  the  learned  chief  justice.       N.  W.  73    (1879). 

Curlewis    v.    Corfield,    1    Q.    B.    814  Secondary  evidence. —  The  forensic 

(1841).     See  also,  Lobb  v.  Stanley,  5  duty  of  the  party  is  to  produce  the 

Q,   B.   574    (1844)  ;    Bell  v.  Frankis,  primary    evidence,    so    far    as    fairly 

4  Man.  &  Gr.  447   (1842).  within    his    possession    and    control. 

9.  Braithwaite  v.  Coleman,  1  Harr.  §§  464  et  seq.  Where  proof  of  the 
&  Woll.  239    (1835).  contents    of    a    constituent    document 

§  1081-1.  Shells  V.  West,  17  Cal.  is  to  he  made,  the  writing  itself  is 
324  (1861)  (book  account);  Murray  the  primary  evidence.  §  480.  It 
V.  Lepper,  99  Mich.  135,  57  N.  W.  has  been  seen  that  where  one  in  pos- 
1097  (1894)  (cancellation  of  post-  session  of  such  ii  document  fraudu- 
marks)  ;  Blake  v.  Lowe,  3  Desaus.  lently  destroys  it,  he  is  not  permitted 
(S.  C.)  263  (1811)  (party  not  al-  to  give  secondary  evidence  of  its  con- 
lowed  to  use  entries  in  book  mutilated  tents.  §  1079a.  The  same  adminie- 
by  him   in   material   portions).     Di-  trative  rule  is  applied  to  a  fraudulent 
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tlie  mutilation/  alteration,  concealment  or  removaP  of  documents 
known  to  be  valuable  for  evidentiary  purposes,  or  any  material 
portion  of  such  a  document.' 

§    1081a.    (Omnia  Contra   Spoliatorem;   [2]   Suppression); 

(c)  Real  Evidence. —  Much  the  same  deliberative  inference  from 
spoliation  arises  where  a  critical  piece  of  reaP  evidence  is  with- 
held from  the  tribunal  'by  a  party  whose  interest  to  produce  it, 
were  the  inferences  arising  from  it  favorable  to  himself,  is 
obvious.^  So  where  a  party  in  whose  possession  a  decisive  map 
is  to  be  found  declines  to  produce  it,  an  inference  arises  that  it 
supports  the  contention  of  his  adversary.*  Thus,  where  the  evi- 
dence was  conflicting  as  to  whether  a  rope  the  parting  of  which 
caused  the  death  of  a  seaman  was  defective,  the  doubt  should  be 
solved  against  the  vessel  because  of  her  failure  to  produce  the 
rope  which  was  in  her  possession.*  In  like  manner,  where,  on 
an  action  against  a  railroad  for  injuries  to  a  passenger  in  con- 
sequence of  the  breaking  of  a  defective  coupling,  the  com- 
pany removed  it  and  failed  to  produce  the  same  in  court,  though 
notified  so  to  do  by  plaintiff,  failing  to  give  any  explanation  for 
the  npn-production,  a  presumption  arose  that  the  appearance  of 
the  broken  apparatus  would  not  have  benefited  the  railroad,  but 
would  have  injured  it.^  In  much  the  same  way,  where  the  issue 
relates  to  the  condition  of  a  building®  or  other  piece  of  real  or 

mutilation.    Price  r.  Tallman,  1  N.  J.  Maps,      plans,      drawings,      etc. — 

L.  447  (1794).  "Maps,    surveys,    and    drawings    are 

2.  Bricker  v.  Liglitner,  40  Pa.  St.  not  to  be  distinguished  from  other 
199   (1861).  papers  in  this  respect.     A  party  who 

3.  The  Sam  Sloan,  65  Fed.  125  withholds  them,  when  he  ought  to 
(1894).  produce  them,  and  attempts  to  supply 

§  1081a-l.    §§  27  et  seq.  their  place  by  secondary  evidence,  is 

2.  Federal  Lumber  Co.  v.  Reece,  liable  to  the  same  presumption 
(Ky.  1909)  116  S.  W.  783  (lumber  against  him  of  trying  to  suppress 
claimed  to  be  not  up  to  sample).  the  truth  as  he  would  subject  him- 
Where  the  act  is  one  not  calculated  self  to  by  withholding  paper 
to  do  injury  to  the  opposite  party  or  writings."  Bryant  r.  Stillwell,  24 
benefit  the  person  doing  the  act,  no  Pa.  St.  314  (1855),  per  Black,  J. 
inference  arises.  Williamson  r.  Rover  4.  Tlie  Luckenbach,  144  Fed.  980 
Cycle  Co.,  2  Ir.R.  615  (1901)    (throw-  (1906). 

ing    away    pieces    of    broken    bicycle  5.   Galveston,  H.  &  S.  A.  Ry.  Co.  v. 

after    their    examination    by    owner's  Young,    (Tex.    Civ.    App.    1907)     100 

experts).  S.  W.  993. 

3.  Isabella  Gold  Min.  Co.  v.  Glenn,  6.  "  Before  the  trial,  the  plaintiffs 
(Colo.  1906)  86  Pac.  349  (mining  sent  a  person  to  examine  the  house 
lease).  so  that  he  might  be  able  to  testify 
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personal  property,  the  act  of  one  of  the  parties  in  refusing  to 
permit  the  other  to  examine  the  same  under  reasonable  con- 
ditions gives  rise  to  an  inference  that  such  an  inspection  would 
disclose  facts  detrimental  to  his  cause. 

Mutilation. —  In  case  of  the  mutilation  of  an  important  piece 
of  real  evidence,  a  party  is  to  be  affected  by  a  deliberative  in- 
ference, if  at  all,  only  to  the  extent  that  he  appears  to  have  been 
connected  with  it.'^ 


how  the  work  had  been  done.  The  wit- 
ness frankly  explained  what  he  came 
for,  and  the  defendant  refused  to  let 
him  go  through  the  house  for  such  a 
purpose.  The  evidence  of  this  trans- 
action was  objected  to,  but  the 
court  admitted  it.  The  admission  of 
it  is  complained  of  here  because  it 
was  calculated  to  prejudice  the  minds 
of  the  jury  against  the  defendant's 
cause.  Doubtless  it  would  have  that 
eflfect,  and  so  it  ought  to  have.  To 
smother  evidence  is  not  much  better 
than  to  fabricate.  A  party  who  shuts 
the  door  upon  a  fair  examination, 
and  thus  prevents  the  jury  from 
learning  a  material  fact,  must  take 
the  consequences  of  any  honest  indig- 
nation which  his  conduct  may  excite. 
The  presumption  in  oMum  spolia- 
toris  is  perfectly  legitimate.  It  is 
so  natural  and  so  just  that  it  is  a 
part  of  every  civilized  code.  We 
think  this  evidence  most  clearly  ad- 
missible, and  we  certainly  would  not 
have  found  fault  with  the  judge  if  .he 
had  gone  further  and  instructed  the 
jury  that  it  afforded  some  ground  for 
supposing  the  whole  defense  to  be 
unfair.  It  ought  to  be  understood 
that  where  one  party  has  the  subject- 
matter  of  the  controversy  under  his 
exclusive  control,  it  is  never  safe  to 
refuse  the  witnesses  on  the  other  side 
an  opportunity  to  examine  it,  unless 
he  is  able  to  give  a  very  satisfactory 
reason.     Here  there  was  no  ground 


to  believe  that  the  witness  would  mis- 
represent what  he  might  see.  If  the 
defendant  had  felt  such  a  suspicion 
he  could  have  shown  the  house  to  as 
many  others  as  he  chose,  and  over- 
whelmed the  one  perjured  man  by  a 
host  of  honest  ones.  I  ought  to  add, 
however,  that  such  evidence  must 
always  be  confined  strictly  to  the  con- 
duct of  the  party  in  and  about  the 
very  cause  in  which  it  is  used.  It 
must  not  only  relate  to  the  same 
subject,  but  to  the  same  investiga- 
tion of  it;  for  it  is  received,  not  on 
any  principle  of  primitive  justice,  but 
on  the  natural  presumption  that  he 
withholds  the  truth  because  he  knows 
it  will  make  against  him,  and  that 
no  man  prefers  darkness  to  light,  ex- 
cept because  he  is  conscious  that  his 
deeds, are  evil.  If,  therefore,  the  de- 
fendant should  not  refuse  an  exami- 
nation for  the  purpose  of  the  next 
trial,  he  cannot  be  prejudiced  by 
what  he  did  before  the  last  one.  It 
is  true,  also,  that  the  strength  of 
such  a  presumption  diminishes  in 
very  rapid  proportion  to  the  time  that 
elapses  between  the  act  out  of  which 
it  arises,  and  the  judicial  inquiry 
which  the  act  was  intended  to  influ- 
ence." Bryant  v.  Stillwell,  24  Pa. 
St.  314  (1855),  per  Black,  J. 

7.  Bank  of  Irwin  v.  American  Ex- 
press Co.,  (Iowa  1905)  103  N.  W. 
107  (wax  seal  on  envelope). 
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Assumptions  of  procedure,  1082. 

Presumptions  of  law  and  assumptions  of  administration,  1083. 

Logic  vs.  Law  J  1084. 

Presumptions  of  law,  1085. 

evolution  of  substantive  law,  1086. 

rulings  as  to  prima  facie  case,  1087. 
a  limited  number,  1088. 
civil  cases,  1089. 
presumption  of  legitimacy,  1089a. 

proof  under  the  modern  use  of  reason,  1089b. 
proof  of  access,  1089c. 
rebuttal  of  presumption,  1089d. 
limitation  upon  scope  of  evidence,  1089e. 
inferences  of  fact,  1089f. 
presumption  of  death,  1090. 
continuance  of  life,  1090. 

inference  of  continuance  of  life  rebuttable,  1091. 
an  inference  of  varying  probative  force,  1092. 
origin  of  rule  as  to  seven  years'  absence,  1093. 
adoption  of  rule  in  America,  1094. 
no  probative  force  in  the  presumption  itself,  1095. 
no  reverse  presumption,  1096. 
statutory  modifications,  1097. 

absence  from  jurisdiction,   1098. 
proof  of  death  by  inferences  of  fact,  1099. 
proof  must  be  competent,  1099.a. 
failure  to  hear,  1100. 

absence  of  tidings  is  important  only  when  it 

exists  at  absentees  home,  1101. 
actual  receipt  of  tidings,  1102. 
infirmative  considerations,  1103. 
probability  of  information,  1104. 
shorter  periods,  1105. 
subjective  facts,  1106. 
unavailing  search,  1107. 
what  constitutes,  1108. 
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presumption  of  death. 

proof  of  death  by  inferences  of  fact. 

administrative  details,  1109. 
computation  of  the  seven  year  period,  1110. 
time  of  actual  death,  1111. 

no  presumption  of  life  during  seven  years,  1111. 
effect  of  the  presumption  of  the  continuance  of 
life,  1112. 
other  suggested  presumptions,  1113. 
710  assumption  of  time  of  death  during  the  seven 
years,  1114. 
presumption  rebuttable,  1115. 

affirmative  evidence  of  life,  1116. 
hiding,  1117. 

motive  not  to  return  or  communicate,  1118. 
criminal  cases,  1119. 
capacity  for  crime,  1120. 
under  seven,  1120a. 
seven  to  fourteen,  1120b. 

inferences  of  fact,  1120c. 
rape,  1120d. 
fourteen  to  twenty-one,  1120e. 
proof  of  mental  state  or  condition,  1120f. 
procedural  assumptions,  1120g. 
presumption  of  larceny  from  recent  unexplained  possession 
of  stolen  goods,  1121. 
inference  not  conclusive,  1122. 
a  presumption  of  law,  1123. 

limited  to  use  of  circumstantial  evidence,  1123a. 
statutory  modifications,  1123b. 
administrative  details,  1123c. 
presumption  of  law  denied,  1124. 

"  a  question  of  fact  for  the  jury,"  1125. 
a  prima  facie  inference  of  fact,  1126. 

jury  may  act  in  accordance  with  the  inference, 
112'7. 
prima  facie  value  denied,  1128. 

corroboration  required,  1129'. 
explanation,  1130. 
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presumption  of  larceny  from  recent  unexplained  possession 
of  stolen  goods, 
explanation. 

opportunity  at  trials  llSOa. 

reasonable  doubt  alone  required^  llSOt. 

spoliation,  1130c. 

spontaneity,  1130d. 

rebuttal,  1130e. 
identification  of  goods,  1131. 
place  and  cause  of  finding,  1132. 
proof  of  possession,  1133. 

possession  must  be  exclusive,  1134. 

possession  must  be  personal,  1135. 

possession  must  be  recent,  1136. 

nature  of  subject-matter,  11360. 
a  deliberative  fact,  1136b. 
presumption  of  malice  in  homicide,  1137. 
Alabama,  llSYa. 
Delaware,  1137b. 
Georgia,  1137c. 
Louisiana,  1137(i. 
Maine,  1137e. 
Massachusetts,  1137f. 
Minnesota,  1137g. 
Mississippi,  1137b. 
North  Carolina,  11371. 
South  Carolina,  1137J. 
Texas,  1137k. 
Vermont,  11371. 
presumption  of  law  repudiated,  1138. 

Indiana,  1138. 

Kentucky,  1139. 

New  York,  1140. 

Tennessee,  1141. 
effect  of  conflicting  evidence,  1142. 
probative  and  res  gestae  facts,  1143. 
a  conclusive  presumption,  1144. 

actual  malice  immatericd,  1145. 

an  unfortunate  use  of  terms,  1146. 
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presumption  of  malice  in  homicide, 
an  anomalous  rule,  1147. 

untenable  explanations,  1148, 
a  canon  of  construction,  1149. 
proof  of  malice,  1150. 
premeditation,  1150. 
wantonness,  cruelty,  etc.,  1151. 
use  of  deadly  weapon,  1152. 
absence  of  justification  or  excuse,  1153. 
rebuttal,  1154. 

self-defence,  provocation,  etc.,  1155. 
burden  of  evidence,  1156. 

confused  with  burden  of  proof,  1157. 
the  sounder  view,  1158. 

§  1082.  Assumptions  of  Procedure. —  In  passing  from  Infer- 
ences of  Fact,  the  subject  of  the  last  chapter,  to  Assumptions 
of  Procedure,  the  step  is  taken  from  logic  to  law.^  Logic  admits 
no  guidance  other  than  that  of  reason  and  vibrates  sensitively, 
to  the  constant  admixture  of  new  elements.  Law  is  confessedly 
utilitarian,  rigid  and  fixed,  and  achieves  its  results  by  and 
through  rules  based  on  public  policy  and  of  which  the  glory  is 
fixity,  uniformity,  scope.  It  follows  that  the  inference  of  fact, 
the  creature  of  logic  is  of  varying  and  undeterminate  probative 
force  and  that,  so  far  as  a  rule  determining  probative  weight  is 
established  by  procedure,  it  must,  almost  of  necessity,  be  arbi- 
trary and  superimpose  upon  logic  rather  than  constitute  part 
of  it.^     To  define  the  presumption  of  law,  it  may  be  said  that, 

§  1082-1.    "A  presumption  of  law,"  the    point   covered   by   the    inference, 

says  Mr.  Wharton,  "  derives  its  force  Western  Advertising  Co.  v.  Star  Pub. 

from    jurisprudence    as    distinguished  Co.,   (Mo.  App.  1910)   123  S.  W.  969; 

from  logic."     2  Whart.  Evid.,  §  1237.  Huttig-McDermid    Pearl    Button    Co. 

2.    "A  presumption  of  law,  on  the  v.    Springfield   Shirt   Co.,    (Mo.   App. 

other  hand,  so  far  at  least  as  it  out-  1910)     124    S.    W.    1094.      The    pre- 

weighs  the  inference  that  arises  natu-  sumption   should   never  be  placed  in 

rally   from   the   facts,   is  more   prop-  the  scale  to  be  weighed  as  evidence, 

erly  regarded,  pro  tanto,  as  a  substi-  Peters    v.    Lohr,     (S.    D.    1910)     124 

tute  for  proof  than  as  matter  of  evi-  N.  W.  853.     A  fortiori,  the  same  is 

dence."     Gulson,  Philosophy  of  Proof,  true   of   a   mere   assumption   of    pro- 

432,   §   497.     An  inference  of  fact  to  eedure  or  administration.    It  has  been 

a   certain    effect   cannot,    it   is    said,  intimated,  however,  that  the  inference 

avail    against    actual    evidence    upon  or    presumption    has    an    evidentiary 
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as  was  to  have  been  anticipated,  this  presumption  of  procedure 
is  rather  an  assumption  than  a  presumption,  a  provisional  use, 
for  administrative  or  constructive  purposes,  of  certain  logical 
inferences.  It  relates  to  the  probative  strength  of  an  inference 
or  so  called  presumption  of  fact.  It  assumes  the  prima  facie 
truth  of  particular  inferences  of  fact  relating  to  the  substantive 
law,  and  maintains  this  assumption  until  the  prima  facie  quality 
of  the  case  so  established  is  met  by  evidence  creating  an  equili- 
brium, if  the  case  be  a  civil  one,  or  a  reasonable  doubt  should  it 
be  criminal.     This  is  the  presumption  of  law  properly  so-called.' 


force  apart  from  the  fact  upon  whicli 
it  rests  or  from  which  it  is  drawn. 
Reclamation  Dist.  No.  70  v.  Sherman, 
(Cal.  App.  1909)    105  Pac.  277. 

3.  Other  definitions  of  presump- 
tion.—  Most  valuable  among  the  vari- 
ous definitions  of  the  term  presump- 
tion appear  to  be  the  following: — 

California. —  "A  presumption  is  a 
deduction  which  the  law  expressly 
directs  to  be  made  from  particular 
facts."  California  Code  Civ.  Proc, 
§  1959.  See  also  People  v.  Wong 
Sang  Ivung,  (Cal.  App.  1906)  84  Pac. 
843;  Fisher  v.  Mclnerney,  137  Cal. 
28,  69  Pac.  622,  624,  92  Am.  St.  Eep. 
68  ( 1903 )  ;  McDougall  v.  MoDougall, 
135  Cal.  316,  67  Pac.  778  (1901); 
Ann.  Codes  &  St.  Or.  1901,  §  784. 
"A  presumption  of  law  is  a  similar 
connection  artificially  made  by  an- 
nexing a  rule  of  law  or  legal  incident 
to  a  particular  fact  proved."  L«vins 
V.  Rovegno,  71  Cal.  273,  276,  12  Pac. 
161,  163  (1886)  (quoting  Burrell, 
Circ.  EV.,  52). 

Colorado. —  "  Presumptions  of  law 
are,  in  reality,  rules  of  law,  and  a 
part  of  the  law  itself,  and  the  court 
may  draw  the  inference  whenever  the 
requisite  facts  are  developed  in  the 
pleading,  while  all  other  presump- 
tions, however  obvious,  being  only  in- 
ferences of  fact,  cannot  be  made  with- 
out the  intervention  of  the  jury." 
•Doane  v.  Glenn,  1  Colo.  495,  504 
(1872). 

Florida. —  "A  presumption  is  a 
probable    inference    which    our    com- 


mon sense  draws  from  circumstances 
usually  occurring  in  such  cases." 
Newton  v.  State,  21  Fla.  53,  98 
(1884). 

Georgia. — "  Now,  presumptions  of 
law  are  of  two  kinds:  First,  such  as 
are  made  by  the  law  itself;  or,  as 
they  are  called,  presumptions  of  mere 
law.  Secondly.  Such  as  are  to  be 
made  by  a  Jury,  or  presumptions  of 
law  and  of  fact.  Again.  Presumptions 
of  mere  law  are  either  absolute  and 
conclusive:  as  for  instance,  that  a 
bond  or  other  specialty  was  executed 
upon  a  valid  consideration  cannot  be 
rebutted  by  evidence,  so  long  as  the 
presumption  is  not  impeached  for 
fraud;  (4  Burrow,  2225; )  or  they  are 
not  absolute,  and  may  be  rebutted  by 
proof."  Bryan  f.  Walton,  20  Ga.  480, 
508   (1856). 

Indiana. —  Presumptions  of  law  are 
such  inferences  as  are  warranted  by 
the  legal  experience  of  courts  in  ad- 
ministering justice,  and  are  usually 
founded  on  reasons  of  public  policy, 
and  social  convenience  and  safety, 
and  presumptions  of  fact  are  infer- 
ences which  enlightened  common  sense 
and  experience  may  draw  from  the 
connection,  relation,  and  coincidence 
of  facts  and  circumstances  with  each 
other,  and  must  always  be  drawn 
from  the  evidence.  City  of  Indian- 
apolis V.  Keeley,  (Ind.  1906)  79  N. 
E.  49-9  [reversing  (App.  1905)  76  N. 
E.  1117]. 

Louisiana. —  Presumptions  are  con- 
sequences which  the  law  or  the  Judge 
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Under  this  generic,  wide-embracing  term,  "  presumption  of  law," 
are,  among  other  things,  two  which,  so  far  as  possible,  should  be 


draws  from  a  known  fact  to  a  fact 
unknown.  Presumptions,  not  estab- 
lished by  law,  are  left  to  the  judg- 
ment and  discretion  of  the  Judge. 
Oronan  v.  City  of  New  Orleans,  16 
La.  Ann.  374  (1861).  "Presump- 
tions are  consequences  which  the  law 
or  the  judge  draws  from  a  known 
fact  to  a  fact  unknown."  Civ.  Code 
La.  1900,  art.  3284. 

Maine. —  "A  presumption  is  a  prob- 
able inference,  which  our  common 
sense  draws  from  circumstances 
usually  occurring  in  such  cases.  The 
slightest  presumption  is  of  the  nature 
of  probability;  and  there  are  almost 
infinite  shades  from  the  lightest 
probability  to  the  highest  moral  cer- 
tainty. ...  A  presumption, 
strictly  speaking,  results  from  a  pre^ 
vioiis  known  and  ascertained  connec- 
tion between  the  presumed  fact,  and 
the  fact  from  which  the  inference  is 
made."  State  v.  Tibbetts,  35  Me.  81, 
83    (1852). 

Missouri. —  "  A  presumption  is  an 
inference  as  to  the  existence  of  a  fact 
not  actually  known,  arising  from  its 
usual  connection  with  another  which 
is  known."  Lane  v.  Missouri  Pac. 
Ey.  Co.,  132  Mo.  4,  21,  33  S.  W.  645- 
650  (1895)  ;  Jackson  v.  Warford,  (N. 
Y.  1831),  7  Wend.  62,  66;  Hilton  V. 
Bender,  69  N.  Y.  75,  82  (1877); 
"  Presumption  is  a  principle  of  law, 
by  which,  for  the  furtherance  and 
support  of  right,  facts  not  estab- 
lished by  positive  evidence  are  in- 
ferred from  circumstances."  Erhart 
V.  Dietrich,  118  Mo.  418,  24  S.  W. 
188,  191  (1893)  ;  Lynch  v.  Metropoli- 
tan St.  Ry.  Co.,  112  Mo.  420,  20  S. 
W.  642   (189.2). 

'New  Jersey. —  The  fundamental 
characteristic  of  a  presumption,  as 
■distinguished  from  an  inference,  is 
that  the  former  affects  the  duty  of 
producing  further  testimony,  not 
merely  the  weight   of   that   already 


produced.  Bower  v.  Bower  (N.  J. 
1909)  74  Atl.  522  [judgment  reversed 
(Ch.  1908)  69  Atl.  1077].  "Pre- 
sumption is  the  inference  of  the  truth 
or  falsehood  of  a  proposition,  drawn 
by  a  process  of  probable  reasoning, 
in  the  absence  of  its  actual  certainty. 
It  is  the  probability  of  the  proposi- 
tion being  true  or  false,  deduced  from 
its  conformity  or  repugnancy  to  our 
general  knowledge,  observation,  and 
experience."  Snediker  v.  Evering- 
ham,  27  N.  J.  L.  (3  Dutch)  143,  153 
( 1858 )  ;  Ulrich  v.  Ulrick,  49  N.  Y. 
St.  Ey.  33,  34   (1892). 

"New  York. —  "  Presumption  has 
been  defined  to  be  an  inference  as  to 
the  existence  of  a  fact  not  known, 
arising  from  its  connection  with  facts 
which  are  known.  It  is  founded  upon 
a  knowledge  of  human  nature,  and 
the  motives  which  are  known  to  in- 
fluence human  conduct;  particularly, 
the  disposition  of  man  to  enjoy  what 
belongs  to  him."  Jackson  v.  Warford, 
(N.  Y.  1831)    7  Wend.  62,  66. 

North  Carolina. —  "  Presumptions 
are  of  four  kinds:  (1)  Irrebuttable 
presumptions  of  law;  (2)  Eebuttable 
presumptions  of  law.  These  are  acted 
upon  by  the  court  itself  as  a  part  of 
the  law;  (3)  Mixed  presumptions, 
called  mixed,  because  the  court  lays 
down  the  law  and  the  jury  acts  upon 
it;  (4)  Presumptions  of  fact  sub- 
divided into  slight  and  strong  pre- 
sumptions, according  to  their  effect 
upon  the  burden  of  proof."  Lee  v. 
Pearce,  68  N".  C.  76,  85    (1873). 

Oklahoma. — A  presumption  is  a 
conclusion  drawn  from  the  proof  of 
facts  or  circumstances,  and  stands  as 
establishing  facts  until  overcome  by 
contrary  proof.  Johnson  v.  Territory, 
5  Okl.  695,  50  Pac.  90   (1897). 

Pennsylvania. —  "  Legal  presump- 
tions are  of  two  kinds,  viz:  (Ist) 
Such  as  are  made  by  the  law  itself, 
or  presumptions  of  mere  law,  which 
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resolutely  separated.     Where  the   assumption  is  made  under  a 
rule  of  law  it  may  properly  be  regarded  as  one  of  procedure  and 


are  conclusive;  and,  (3nd)  Presump- 
tions of  law  and  fact,  which  are  not 
absolute,  and  may  be  rebutted."  In 
re  Brown's  Estate,  8  Phila.  197,  198 
(1871). 

South  Carolina. — "  The  ground  of 
all  presumption  is  the  necessary,  or 
usual  connection  between  facts  and 
circumstances;  the  knowledge  of 
which  conmection  results  from  experi- 
ence and  reflection.  Pell  v.  Ball's 
Ex'rs,    (S.   C.   1840)    Cheves,  Eq.   99, 

las. 

West  Tirginia. — The  West  Virginia 
Court  of  Appeals  quote  with  approval 
from  Starkie  (10th  ed.  p.  742)  the 
following  definition: — "A  presump- 
tion may  be  defined  to  be  an  infer- 
ence as  to  the  existence  of  one  fact 
from  the  existence  of  some  other  fact, 
founded  upon  a  previous  experience 
of  their  connection.  .  .  .  The  in- 
ference may  be  certain  or  not  certain 
but  merely  probable  and  therefore 
capable  of  being  rebutted  by  proof  to 
the  contrary."  State  v.  Heaton,  23 
W.  Va.  773,  782  (1883).  To  the  same 
efi'ect,  see  Fay  i\  Reynolds,  60  Conn. 
217,  220,  21  Atl.  418  (1891);  Alli- 
son r.  State,  43  Ind.  854,  356,  357 
(1873)  ;  Snediker  v.  Everingham,  2'7 
N.  J.L.  (3  Dutch.)  143,  153  (1858); 
Welch  V.  Sackett,  12  Wis.  243,  257 
(1860). 

Wisconsin. —  "  Presumptions  are 
either  legal  and  artificial  or  natural, 
and  may  be  divided  into  three  classes. 
1st.  Legal  presumptions  made  by  the 
law  itself,  or  presumptions  of  mere 
law.  2d.  Legal  presumptions  made 
by  a  jury,  or  presumptions  of  law  and 
fact.  3d.  Mere  natural  presumptions, 
or  presumptions  of  mere  fact."  Welch 
V.  Sackett,  13  Wis.  343,  257    (1860). 

United  States. — "A  presumption  of 
law  is  one  which  a  judge  draws  from 
the  language  or  principles  of  the  law 
and  from  particular  facts  or  evidence, 
unless  or  until  the  truth  of  such  in- 


ference is  disproved.  Such  presump- 
tion derives  its  force  from  the  law, 
and  it  should  only  be  rebutted  by 
clear  and  satisfactory  proof  to  the 
contrary."  U.  iS.  v.  Sykes,  (U.  S. 
1893)    58  Fed.  1000,  1004. 

Inference  and  presumption. —  Of  a 
charge    where    the    trial    judge    in- 
structed the  jury  that  "  fraud  cannot 
be   inferred,"   the   Supreme   Court  of 
Connecticut    says : — "  We    think    the 
judge  made  the  maxim  more  mislead- 
ing   by    substituting    '  inferred '    for 
'  presumed.'    The  former  is  a  stronger 
word  than  the  latter,    (in  connection 
with  the  words  "  can  not,")    for  the 
purpose    of    excluding    indirect    evi- 
dence.    To  infer  is  derived  from  the 
Latin  inferre,    compounded    of    '  in ' 
from,  and  '  ferre '  to  carry  or  bring, 
and  its  strict  meaning  is  to  bring  a 
result  or  conclusion   from  something 
back  of   it,   that   is,  from   some   evi- 
dence or  data  from  which  it  may  be 
logically  deduced.     Presume  is  from 
the   Latin   praesumere,  consisting   of 
■  prae'  before,   and  '  suiner'  to  take, 
and      signifies      to      take     or      as- 
sume    a    matter     beforehand,     with- 
out   proof  —  to    take    for    granted." 
Morford  v.   Peck,   46   Conn.   380,  385 
(1878);   Green  v.  Maloney,  7  Houst. 
(Del.)    22,   30  Atl.   672,   674    (1884); 
Hammock  v.  McBride,  6  Ga.  178,  184 
(1849)  ;  Pittsburgh,  C.  &  St.  L.  Ey. 
Co.   r.   Bennett,   9   Ind.   App.   92,   35 
M.    E.    1033,    1039    (1893).      "Whar- 
ton defines  a  presumption  of  fact  as  '  a 
logical  argument  from  fact  to  fact.' 
(3   Wharton,   Ev.,   sec.    1336.)      And 
in  the  same  volume,  section  1237,  the 
author  in  defining  presumption  of  law 
as  distinguished  from  presumption  of 
fact  uses  this  language:    'The  condi- 
tions to  which  are  attached  presump- 
tions of  law  are   fixed  and  uniform, 
those  which  give  rise  to  presumptions 
of  fact  are   inconstant   and   fluctuat- 
ing.'"    Smith   V.    Gardner,    36   Neb. 
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is  properly  styled  a  "  presumption  of  law."  Where,  on  the 
other  hand,  there  is  no  rule  of  law,  procedural  or  substantive,  in 
the  matter,  the  assumption  is  one  of  administration'''  or,  at  most, 
in  point  of  fixity,  one  of  practice.^  A  further  difference  is  pre- 
sented. The  assumption  of  procedure,  the  presumption  of  law, 
relates  to  an  inference  of  logic  which  retains  its  evidentiary 
value,  in  point  of  fact,  after  the  intervention  of  procedure  has 
ceased  to  operate.  The  presumption  of  administration  assumes, 
not  the  truth  of  an  inference,  but  the  existence  of  a  fact.  It  shifts 
the  burden  of  evidence,  not  by  logic  but  by  administrative  power. 
When  evidence  is  introduced  on  the  subject,  the  whole  matter  is 
practically  res  integra.^  Eor,  there  being  no  logical  inference 
back  of  the  administrative  assumption  of  fact,  the  party  disput- 
ing its  truth,  finds  no  probative  force  in  the  mere  administrative 
ruling.  A  third  distinction  to  be  observed  is  that  the  assumption 
of  procedure,  the  presumption  of  law,  relates  to  a  particular 
branch  or  topic  of  the  substantive  law.  The  assumption  of  ad- 
ministration does  not. 


741,  743,  55  N.  W.  245  (1893).  "A 
presumed  fact  is  one  taken  for 
granted  and  accepted  as  a  result  of 
human  experience  and  general  knowl- 
edge, while  an  inference  is  the  conclu- 
sion drawn  from  the  proof  or  admis- 
sion of  circumstances  which,  by  reason 
of  the  same  human  experience  and 
knowledge,  would  naturally  lead  to 
it."  In  re  Hopkins'  Will,  72  N.  Y. 
Suppl.  415,  417,  35  Misc.  Rep.  702 
(1901).  "A  presumption  of  law  can 
be  drawn  by  the  court,  while  a,  pre- 
sumption of  fact  can  only  be  made 
by  the  jury;  and  it  frequently  hap- 
pens in  opinions  that  the  one  may  be 
confounded  with  the  other,  and,  in 
the  discussion  of  cases,  the  term 
'  burden  of  proof '  is  used  when  the 
writer  intended  simply  to  say  '  pre- 
sumption of  fact.' "  Cook  V.  Bowl- 
ing, 26  N.  Y.  Suppl.  764,  765,  6  Misc. 
Eep    271    (1893). 

Colloquial  uses  of  the  term  "  pre- 
sumption," need  not  be  considered: 
Thus,   a  witness   may  say  he  "pre- 


sumes "  a  certain  fact  to  be  so ; — 
meaning  that  it  is  so  to  the  best  of 
his  recollection.  People  v.  Soap,  127 
■Cal.  408,  59  Pac.  771,  772  (1899). 
Other  colloquial  expressions  e.  g. 
"  presumption  "  as  equivalent  to  cir- 
cumstance stand  in  the  same  position, 
and  require  no  special  attention. 
"  That  the  court,  in  this  case,  uses  the 
word  presumption  as  synonymous 
with  circumstance,  is  manifest  from 
the  manner  in  which  he  employs  the 
term.  He  says,  if  the  defendant  made 
the  threat,  it  is  a  presumption  of 
guilt,  but  if  he  only  expressed  an 
opinion,  it  would  not  be  so  strong  a 
circumstance."  Grigsby  v.  Moffat, 
21  Tenn.  (2  Humph.)  487,  489  (1841). 
So  the  word  presumption  may  be 
used  as  synonymous  with  "  opinion." 
Bohanan  v.  State,  15  Neb.  209,  213, 
18  N.  W.  129,  130   (1883). 

4.  §§  174  et  seq. 

5.  §   173. 

6.  §§  1184  et  seq. 
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§  1083.  Fresnmptions  of  Law  and  Assumptions  of  Administntr 
tion. —  In  other  words  the  test  of  a  true  presumption  of  law 
is  as  to  whether  it  rest  upon  the  foundation  of  an  inference 
of  fact.  The  test  is  readily  applied.  When  evidence  is  intro- 
duced on  the  point  covered  by  the  presumption  of  law,  it  is  now 
functus  officio  so  far  as  sustaining  the  burden  of  evidence  is 
concerned.  It  drops  out  of  sight.-'  If,  when  conflicting  evidence 
is  introduced,  there  is  no  probative  residuum  left  in  the  inference 
of  fact  on  which  the  presumption  of  law  must  have  been  founded, 
it  will  usually  be  recognized  that  the  inquiry  does  not  relate  to 
a  true  presumption  of  law  but  to  something  else  masquerading 
as  one,  usually  an  assumption  of  administration.  Where  the 
presumption  of  law  is  a  true  rule  of  law  assigning  a  prima  facie 
force  to  an  inference  of  fact,  i.  e.,  is  properly  a  presumption  of 
law,  the  basic  inference  of  fact  at  all  times  remains  to  exert  its 
full  logical  effect  in  the  case.^ 

§  1084.  Logic  V.  Law —  The  law  of  evidence  attaches  no  par- 
ticular probative  effect  to  the  inference  to  be  drawn  from  any 
given  fact  or  set  of  facts.  So  far  as  that  branch  of  the  adjective 
or  procedural  law  is  concerned,  all  such  questions  are  referred 
absolutely,  to  the  arbitrament  of  logic  as  guided  by  experience 
and  the  exercise  of  the  reasoning  faculties. 

Numerou.'i  instances  are,  however,  presented,  in  apparent  con- 
nection with  the  law  of  evidence,  in  which  a  definite  evidentiary 
value  has  been  aiSxed  by  substantive  or  procedural  law  to  a 
given  inference  of  fact.  It  is  important  to  observe,  however, 
that  these  probative  values  are  in  no  way  determined  by  the  law 
of  evidence  nor  are  they  part  of  it.  While  usually  within,  they 
are  not  actually  of,  this  branch  of  the  law.  Neither  with  the 
legal  rule  which  creates  the  true  presumption  of  law  —  and 
which,  of  course,  in  itself,  has  no  probative  weight,-'  nor  with 

§    lOSa-l.  Diefenthaler  r.  Hall,  96  Morris,  6  Pet.   (U.  S.)    598,  8  L.  ed. 

111.     App.     639      (1901);     Dugas    t'.  514   (1833). 

Eatiletts,    5    La.    Ann.    559     (1850);  §    1084-1.    Co ioj-adfo.— Union    Pae. 

Befay  v.  Wheeler,  84  Wis.  135,  53  N.  E.  Co.  v.  BuUis,  6  Colo.  App.  64,  39 

W.   1121    (1893);   U.  S.  V.   Wiggins,  Pac.  897   (1895). 

14  Pet.    (U.   S.)    334,   10  L.  ed.  481  District  of  Columbia. —  Davis  V.  U. 

(1840).  S.,  18  App.  Cas.  468   (1901). 

2.  Bates  v.  Pricket,   5  Ind.  22,  61  Illinois. —  Morris    r.    Indianapolis, 

Am.     Deo.     73      (1854);     Moran     v.  etc.,     R.     Co.,     10     111.     App.     389 

Abbott,   26  N.  Y.  App.  Div.   570,   50  (1882). 

N.  Y.  Suppl.   33T    ( 1898 )  ;    Crane  v.  Kansas.—  Chicago,   etc.,   R.   Co.  v. 
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the  grounds  of  public  policy  upon  which  this  legal  rule  is 
founded "  is  the  law  of  evidence  in  the  least  concerned.  Evi- 
dence itself  can  only  weigh  facts  in  the  scales  of  reason.  Any 
conventionalized  weight  which  is  placed  in  the  scale  must  there- 
fore come  from  some  other  source. 

§  1085.  Presumptions  of  law. —  Somewhat  to  amplify  the  defi- 
nition given  above/  it  may  be  said  that  the  presumption  of  law 
is  a  legal  rule  ^  established  in  that  branch  of  the  substantive  law 
to  which  the  presumption  relates,  and  provisionally  assuming, 
until  evidence  has  been  introduced  on  the  subject,^  that  a  given 
inference  of  fact  from  certain  circumstances,^  previously  shown 
to  exist  has  a  prima  facie  value.  As  a  rule  of  law,  it  is  not 
within  the  option  or  discretion  of  the  trial  judge  to  employ  it 
or  not,  as  would  be  the  case  were  the  matter  one  involving  a 
mere  assumption  of  administration.^  He  cannot  refuse  to  rule 
as  to  its  existence,  for  a  party  is  as  much  entitled  to  the  benefit 
of  a  presumption  of  law  as  he  would  be  to  have  any  other  ap- 
propriate legal  rule  applied  to  the  facts  of  his  case.®  For  ex- 
ample, from  a  lawful  marriage  and  the  birth  of  offspring  during 
cohabitation  the  presumption  of  law  is  that  the  children  are 
legitimate.     When  conflicting  evidence  is  introduced  upon  the 

Ehoades,    64    Kan.    553,    68   Pac.    58  to    find    according    to    the    presump- 

(1902).  tion.'"    In  re  Bauer's  Estate,  79  Cal. 

Missouri. —  Moore     v.     Kenick,     95  304,  307,  21  Pac.  759,  760  (1889) . 

Mo.  App.  202,  68  S.  W.  936   (1902).  3.  Or,  aa  has  heen  said,  until  it  is 

New    Hampshire. —  Lisbon    v.    Ly-  disproved.        First     Nat.      Bank     v. 

man,  49  N.  H.  553   (1870).  Adams,  (Net.  1908),  118  N.  W.  1055, 

Pennsylvania. —  Douglass     v.    Mit-  1057  (1908). 

chell,  35  Pa.  St.  440  (1860).  4.  People     v.     Wong    Sang    Lung, 

United  States. —  U.  S.  v.  Ross,  93  (Cal.     App.     1906),     84     Pac.     843 

U.  S.  281,  23  L.  ed.  707  (1875).    Com-  (1906). 

pare  also,  Barber's  Appeal,  63  Conn.  5.  §§  1184  et  seq.    The  constituent 

393,    27    Atl.    973,    22    L.    H.    A.    90  facts    grounding    the    inference    must 

(1893).                                                    ■  themselves  be  proved  to  the  satisfae- 

2.  MoCagg  V.  Heaoock,  34  111.  476,  tion    of    the    jury,    unless    admitted. 

481,  85  Am.  Dec.  327  (1864)  ;  Bow  v.  Reclamation  Dist.  No.  70  v.  Sherman 

Allenstown,  34  N.  H.  351,  365,  69  Am.  (Cal.  App.  1909)   105  Pac.  277. 

Dec.   489    (1857);   U.  S.  v.   Searcey,  6.  "Presumptions,  or,  as  they  are 

26  Fed.  435,  437   (1885).  sometimes  called,  'intendments  of  the 

§  1085-1.  §  1082.  law,'  are  inferences  or  positions  estab- 

2.  "  'A  presumption   [of  law]    (un-  lished  for  the  moat  part  by  the  com- 

less  declared  by  law  to  be  conclusive)  mon  and  occasionally  by  the  statute 

may    be    controverted    by    other    evi-  law,    and    are    obligatory    alike    on 

dence,   direct  or  indirect,  but  unless  judges  and  juries."     Doane  v.  Gleim, 

so   controverted,  the  jury  are  bound  1  Colo.  495,  504  (1872). 
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point  covered  by  the  presumption  of  law,  the  presumption  itself, 
the  rule  of  law,  is  functus  officio.  It  has  done  its  workJ  The 
entire  inquiry  is  now  one  of  logic,  as  to  inferences  of  fact.®  As 
the  supreme  court  of  Missouri  say  f — "  Presumptions  serve  a 
most  useful  and  indispensible  part  in  the  correct  decision  of  many 
questions,  but  they  are  out  of  place,  when  the  facts  are  Icnown, 
or  are  admitted."  ^^  The  presumption  of  law,  as  a  rule  of  sub- 
stantive law,  is  equally  binding  upon  the  jury.  It  constitutes, 
in  the  substantive  law  what  may  be  deemed  a  prima  facie  right. 
The  jury  can  no  more  neglect  it  than  they  could  fail  to  give 
effect  to  any  other  rule  of  law.  When,  however,  the  conflicting 
evidence  upon  which  the  jury  might  reasonably  act  has  been  ad- 
mitted, the  entire  question  of  weight  becomes  a  question  for  the 
jury.  The  presumption  of  law  has  disappeared,  as  such.  The 
judge  is  no  longer  entitled  to  rule  that  the  inference  of  fact 
upon  which  it  is  based  has  a  prima  facie  value.  To  do  so,  would 
be  to  comment  upon  the  weight  of  conflicting  evidence  which  is, 
in  a  majority  of  American  jurisdictions,  expressly  forbidden. ^^ 

§  1086.  (Presumptions  of  Law) ;  Evolution  of  Substantive  law. 

I —  Such,  briefly  stated,  is  the  nature  of  a  presumption  of  law, 
properly  so-called.  To  gain  a  clearer  appreciation  of  its  very 
important  oflice  and  effect,  it  will  be  necessary,  before  proceeding 

7.  People  V.  Wong  Sang  Lung,  ( Cal.  burden  of  evidence,  however,  being 
App.  1906)  84  Pac.  843  (1906).  Pre-  discharged  by  the  person  so  establiah- 
sumptions  of  fact  become  inoperative  ing  a  presumption  of  law  may  prop- 
when  the  actual  facts  are  disclosed,  or  erly  be  said  to  have  been  shifted, 
when  it  is  incumbent  upon  the  party  Citizens'  Ins.  Co.  v.  Helbig,  138  lU. 
relying  thereon,  under  the  circum-  App.  115  (1907),  [judgment  oj^irmed, 
stances,  to  know  the  facts.  Schaub  Helbig  r.  Citizens'  Ins.  Co.,  334  111. 
V.  Kansas  City  Southern  Ry.  Co.,  133  251,  84  N.  E.  897  (1908)]. 

Mo.  App.  444,  113  S.  W.  1163  (1908).  9.  Erhart  v.  Dietrich,  118  Mo.  418, 

8.  Turner  v.    Williams,   203   Mass.       427,  34  S.  W.  188,  191   (1893). 

500,  89  N.  E.  110   (1909);   Lynch  v.  10.  "The  office  of  presumptions  is 

Metropolitan    St.    Ry.    Co.,    112    Mo.  not  to  overthrow  admitted  facts  but 

420,  433,  20  S.  W.  642,  645    (1892).  rather  to  supply  the  absence  of  facts; 

Burden    of    proof    and    burden    of  there  can  be  no  presumption  against 

evidence. —  The  effect  of  the  establish-  ascertained    and    established    facts." 

ment  by  a  party,  in  his  own  favor,  Conway  v.  Supreme  Council  Catholic 

of   a   presumption   of   law,    or,   more  Knights    of    America,    137    Cal.    384, 

properly  of  the  facts  guarding  one,  is  389,  70  Pac.  223,  225    (1902),     Any 

not    to    shift    the    burden    of    proof.  inference  of  fact  previously  assumed 

Citizens'   Ins.   Co.   l\  Helbig,   138  III.  as   prima,   facie   correct   by   the    pre- 

App.  115   (1907),  [judgment  affirmed,  sumption  of  law  continues  to  exert  its 

Helbig  V.  Citizens'  Ins.  Co.,  234  111.  full  logical  effect. 

251,    84    N.    E.    897     (1908)].      The  11.  §§  281  e(  seg. 
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to  illustrate  its  application  in  various  branches  of  the  substantive 
law,  to  glance  back  at  the  use  which  was  made  of  it,  as  of  other 
expedients  of  procedure,  in  evolving  the  substantive  law  of  later 
England  from  out  of  the  "  interstices  "  of  the  archaic  procedure 
which  it  was  the  duty  of  the  justices  to  'administer.  The  develop- 
ment from  a  mass  of  folk-law  and  formxilae  for  doing  things,  of 
customary  tribal  origin  and  as  devoid  of  reason  and  intolerant  of 
the  slightest  verbal  inaccuracy  as  would  be  a  magician's  incan- 
tation,^ into  a  systematic  body  of  laws  regulating  the  com- 
plicated rights  and  liabilities  of  a  world-wide  commercial 
nation  has  been  accomplished  with  no  small  difficulty  and 
reflects  no  little  credit  upon  the  learning  and  sagacity  of  those 
who  accomplished  it.  The  wonder  of  their  achievement  is 
increased  when  it  is  remembered  that  this  m.ust  be  strictly  a 
process  of  evolution,  merely  making  explicit  that  which  had 
formally  been  implied  in  the  rules  themselves.  In  theory,  the 
common  law  of  England  Wias  and  at  all  times  had  been  the  same. 
It  was  considered  extremely  desirable  by  all  classes  that  it  should 
remain  so.  A  thing  once  done  must  be  done  again  in  the  same 
way.     The  right  to  have  it  so  done,  is  a  rule  of  substantive  law, 


§  1086-1.  §§  269d.e*seg.  The  situa- 
tion as  it  existed  in  the  English  law 
at  the  particular  stage  of  its  evolu- 
tion in  1272,  the  date  of  the  accession 
of  Edward  I,  with  which  the  era  of 
legislative  activity  may  be  said  to 
begin,  has  been  happily  described  by 
Pollock  and  Maitland,  from  whom  it 
would  be  pleasant  to  quote  more  at 
large.  1  Pollock  &  M.,  Hist.  Eng. 
Law,  p.  203.  These  authorities,  after 
stating  the  gratifying  solidity  and 
simplicity  of  English  law,  the  work 
of  its  assizes  and  text-writers,  its 
universal  employment  of  the  writ- 
ten record,  its  assimilation  of  the 
Homan  law,  and  the  like,  are  forced 
to  continue  in  a  less  hopeful  strain. 
"  All  these  modern  excellences  are 
being  purchased  at  a  price  which  may 
be  heavy.  The  judges  can  no  longer 
introduce  much  that  is  new;  they 
know  nothing  of  any  system  but  their 
own ;  Roman  law  has  lost  its  glamour. 
All  now  depends  upon  those  who  will 
wield  the  legislative  power  in  this 
Vol.  II         84 


country,  upon  the  '  sovereign  one  '  or 
the  '  sovereign  many.'  A  vigilant,  an 
enlightened,  an  expert  legislator  may 
be  able  to  keep  this  rigid  formulary 
system  in  harmony  with  the  ever 
changing  necessities  of  mankind,  in- 
troducing new  '  forms  of  action  '  and 
(for  this  will  be  equally  necessary) 
ruthlessly  abolishing  all  that  is  obso- 
lete. But  unless  we  are  to  have  this 
continuous  legislative  activity  —  and 
we  can  hardly  have  it  without  despot- 
ism—  the  omens  for  the  future  of 
English  law  are  not  very  favorable.  It 
may  easily  become  a  commentary,  an 
evasive  commentary,  on  antique  writs 
and  statutes ;  it  will  circumvent  by 
tortuous  paths  the  obstacles  that  it 
cannot  surmount;  archaic  institutions 
which  the  rationalism  of  the  thirteenth 
century  had  almost  destroyed,  wager 
of  battle,  wager  of  law,  will  live  on 
until  the  nineteenth,  moribund  but 
mischievous.  It  may  become  an  occult 
science,  a  black  art,  a  labyrinth  of 
which  the  clue  has  been  lost." 
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though  relating  to  procedure.  Nolumus,  sa.j  Henry  II's  barons 
stoutly,  leges  Angliae  mutari.  Such  changes  in  the  laws  of  rights 
and  liabilities,  the  substantive  law,  as  seemed  desirable,  must 
therefore,  be  made  quietly  without  attracting  unnecessary  atten 
tion.  To  most  courts  of  the  realm,  such  judicial  legislation  was 
impossible.  The  popular  tribunals  and,  later,  the  manorial  courts 
fast  in  the  grip  of  formalism,  could  simply  wither  and  die  out 
Growth  was  beyond  their  power. 

Only  in  the  Icing's  courts  could  the  necessary  action  be  taken, 
To  perfect  and  give  certainty  to  substantive  law  had  always  been 
las  it  is  to-day,  a  recognized  canon  of  judicial  administration.* 
On  this  judicial  function  of  administration,  where  the  judge's 
hands  were  practically  unfettered,  for  he  was  exercising  the  king's 
royal  prerogative  of  doing  justice,  judges  were  forced  to  rely,  from 
time  to  time,  for  securing  the  desired  end.  Occasionally,  an  ordi- 
nance, like  the  Assize  of  Clarendon  and  other  legislation  of 
Henry  II  might  afford  relief.  With  Edward  I,  came  an  ever 
increasing  volume  of  statutes.  The  Koman,  or  civil  law  and  the 
law  merchant  could  all  be  drawn  upon  where  the  common  law 
was  silent.  In  main,  however,  from  the  time  that  juries  began 
to  reason  from  the  evidence  of  witnesses^  down  to  the  time  of 
modern  legislative  activity  by  parliament  and  to  a  great  ex- 
tent during  that  time  the  controlling  factor  in  judicial  legisla- 
tion for  the  perfection  and  growth  of  the  substantive  law  lay  in 
the  administrative  function  of  the  court.  Fictions,  as  the  finding 
in  trover,  the  undertaking  in  indehitatis  assumpsit,  the  impover- 
ishment of  the  king's  debtor  in  exchequer  cases,  and  the  like,  were 
occasionally  invoked  and  made  effective  by  the  court's  power  to 
regulaJ;e  what  evidence  should  be  received.  Eulings  as  to  evi- 
dence regarding  the  weight  to  be  attached  to  inferences  were,  of 
more  frequent  use  and  greater  efficiency.  Eules  of  substantive 
law  might,  it  was  felt,  be  created  by  procedure  or  evolved  out  of 
it  by  the  simple  expedient  of  informing  juries,  in  the  first  place, 
that  they  might  reasonably  adopt,  as  the  basis  of  their  action, 
a  particular  inference  of  fact  relating  to  a  branch  of  the  sub- 
stantive law ;  next,  that  there  was  a  rule  of  law  that  a  jury  should, 
in  the  absence  of  evidence  to  the  contrary,  adopt  this  inference 
and,  finally,  if  the  process  went  so  far,  that  the  law  forbade 
them  to,  do  anything  else.      To  borrow  a  modern  engineering 

2.  §§  556  et  seq.  3.  §  271a. 
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analogy,  the  task  of  the  courts  was  to  elevate  the  tracks  of  the 
busy  railroad  without  interrupting  the  traffic  or  presenting  any 
marked  disturbance.  The  expedient  adopted  was  that  of  put- 
ting in  a  trestle  to  carry  trains  safely  for  the  time  being  and  to 
subsequently  bury  and  hide  the  temporary  work  under  the  per- 
manent construction.  I 
It  thus  appears  that  in  contemplating  the  presumption  of  law 
the  student  enters,  as  it  were,  the  judicial  workshop,  for  the 
creation  of  rules  of  substantive  law,  in  which  earnest  and  cun- 
ning workmen,  masters  in  their  craft,  from  many  generations  of 
English  judges  have  labored  carefully  and  diligently  for  the 
betterment  in  completeness  and  social  efficiency  of  their  beloved 
Common  Law.  He  may  handle  and  inspect  the  wonderful  tool 
by  which  in  large  part  an  archaic  system  has  been  remodeled 
into  a  modern  one.  Perhaps,  as  most  remarkable  of  it  all,  he 
will  feel  inclined  to  wonder  at  the  fact  that  this  change  has  so 
seldom  come  to  the  surface,  that  the  outward  appearance  of  the 
law  has  so  little  changed.  He  will  iind,  to  his  surprise,  that  the 
tool  by  which  much,  if  not  most  of  so  marvelous  a  task  was  ac- 
complished has  been  a  simple  one,  yet  keen  and  strong,  the 
judge's  administrative  power  of  ruling  at  what  point  of  a  trial  a 
prima  facie  case  had  been  made  out.  For  expediting  causes, 
checking  fraud,  aiding  the  meritorious  suitor  who  is  doing  the 
best  he  can,  perhaps,  to  prove  negative  facts  or  those  best  known 
to  the  other  party,  these  are  certain  of  the  minor  results  which 
this  administrative  power  of  shifting  the  burden  of  evidence 
has  enabled  the  court  to  effect.  But  these  are  merely  an  aid  of 
justice  m  a  particular  case.  They  are  of  but  slight  social  im- 
portance as  compared  with  the  expedient  of  affixing  to  a  definite 
inference  of  fact  a  prima  facie  probative  value,  assuming  the 
inference  is  correct  until  disproved,  i.  e.,  the  announcement  of 
legal  rules  of  inference,  of  presumptions  of  law. 

§  1087.  (Presumptions  of  Law;  Evolution  of  Substantive 
Law) ;  Kulings  as  to  Prima  Facie  Case —  Assuming  that  a  legal 
right  enures  to  each  member  of  the  public  that  a  judicial  act 
once  done  should  be  done  in  the  same  way  in  a  similar  case  the 
evolution  of  substantive  law  is  a  most  natural  result  of  the 
judge's  administrative  power  to  rule  as  to  when  a  prima  facie 
case  has  been  established.     The  presiding  judge,  working  with 
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a  jury,  notices  a  strong^  and  constantly  recurring  inference  of 
fact  relating  to  a  particular  branch  of  the  law.  He  may  well 
inform  his  associates  in  judicial  administration,  from  his  wider 
experience  of  life  and  of  litigation,  as  to  what  action  they  may 
reasonably  take  upon  it.  They  can,  of  course,  decline  to  follow 
his  suggestion.  If  they  accepted  it,  and  other  juries  do  the  same, 
a  practice  of  following  the  inference  as  logically  sound  is  de- 
veloping.'^ 

The  next  step  follows  naturally.  The  action  of  juries  with 
regard  to  the  inference  becomes  known.  It  can  now  be  fore- 
casted. Lawyers  advise  clients  on  the  basis  of  its  being  contin- 
uously followed.  A  rule  of  substantive  law  on  the  point  ,is 
emerging  from  the  interstices  of  procediire.  That  which  has 
been  purely  procedural  is  growing  more  and  more  substantive. 
Public  policy  begins  to  demand  that  the  rule  of  procedure  so 
established  should  be  followed.  Actual  surprise  and  possible 
prejudice  are  thought  to  follow  its  discontinuance.  Judges  be- 
come more  insistent  with  juries  upon  its  observance.  Under 
favorable  conditions  for  growth,  the  day  is  sure  to  come  when  a 
judge  can  feel  justified,  from  an  administrative  point  of  view, 
in  saying  to  a  jury,  not  only  that  they  may  reasonably  adopt  the 
inference  in  question  as  logically  sound,  i.  e.,  that  it  would 
warrant  action,  had  established  a  prima  facie  case,  or  even  that 
they  should  do  so,  but  that  there  was  a  rule  of  law,  a  presump- 
tion of  law,  that  the  inference  is  correct  until  evidence  was  in- 
troduced to  disprove  it.  Should  the  jury  fail  to  follow  the  in- 
ference, in  the  absence  of  evidence  which  would  justify  a  con- 
trary action,  the  verdict  may  be  set  aside.  A  presumption  of 
law  has  now  been  firmly  established.  But  it  is  well  worth  while 
to  notice  that  although  the  judge  is  speaking  the  language  of 
procedure,  he  is,  nevertheless,  really  bviilding  in  the  substantive 
law.  It  will  be  perceived  that  the  ruling  of  law  applying  to  such 
an  inference  is  merely  an  attempt  to  express  a  certain  degree  of 
mental  certitude  —  that  constituting  a  prima  facie  case  on  which 
a  court  would  be  justified  in  acting  —  in  terms  of  the  constituent 
facts  of  a  right  or  liability  determined  by  the  substantive  law.' 

§  1087-1.  Com.  V.  Frew,  3  Pa.  Co.  necessitates    evidence    to    meet    the 

Ct.  492,  496   (1886).  prima  facie  case  created  by  tlie  pre- 

2.  Tanner  v.  Hughes,  53  Pa.  St.  289,  sumption.      Helbig   v.    Citizen's    Ins. 
291   (1866).  Co.,  234  111.  251.  84  N.  E.  897  (1908) 

3.  A    legal    presumption    does    not       [affirming  judgment,  Citizen's  Ins.  Co. 
shift  the  burden  of  proof,  but  merely       r.  Ilelbig,  138  111.  App.  115   (1907)]. 
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A  further  step  may  yet  be  taken.  When  this  is  done,  the 
evolution  of  a  procedural  ruling  into  one  of  substantive  law  be- 
comes complete.  It  may  be  highly  desirable  that  the  rule  of  sub- 
stantive law,  already  partially  evolved,  by  the  creation  of  a 
presumption  of  law,  should  be  placed  beyond  the  personal 
equation  of  particular  juries.  A  rule  of  property  may  be  in- 
volved, e.  g.,  the  existence  of  a  lost  grant  presumed  under  certain 
circumstances  to  have  been  once  given.  The  public  interests 
may  appear  to  the  courts  to  demand  that,  having  established  a 
provisional  assumption,  or  presumption  of  law,  thaf  the  grant 
was  made  when  no  evidence  appeared  to  the  contrary,  and  rights 
of  property  have  been  created  on  this  basis,  they  should  go  fur- 
ther and  refuse  to  hear  any  evidence  to  the  contrary.  Still  re- 
taining the  nomenclature  of  procedure,  the  court  would  prob- 
ably speak  of  this  new  and  enlarged  rule  as  a  conclusive  pre- 
sumption of  law,  a  praesumptio  juris  et  de  jure.  From  the 
standpoint  of  procedure,  however,  a  conclusive  presumption  is 
impossible.  Such  a  presumption  of  law  is  a  misnomer  or  con- 
tradiction in  terms.  It  is  a  rule  of  equivalence,  stating  one  fact 
in  terms  of  another.  As  commonly  used,  it  will  be  found  to  desig- 
nate a  mere  rule  of  the  positive  or  substantive  law.  Such,  indeed, 
is  the  often  concealed  and  yet  frequently  purposed  end  of  judi- 
cial legislation  controlled  by  the  machinery  and  under  the  nomen- 
clature of  procedure,  and  acting  under  the  sound  administrative 
canon  requiring  courts  to  give  certainty  and  efficiency  to  swh- 
stantive  law.*  Viewed  in  this  way,  the  result  is  quite  intelligible 
and  even  desirable.  A  rule  of  substantive  law  has  so  entirely 
emerged  from  the  interstices  of  procedure  that  it  has  no  longer 
the  power  of  returning  to  whence  it  came.  Still  the  nomencla- 
ture of  procedure  clings  to  it. 

The  objection  to  the  process,  as  is  elsewhere  indicated,^  is  that 
the  concealment  of  substantive  law  under  the  forms  of  procedure 
has  been,  so  far  as  the  law  of  evidence  is  concerned,  so  complete 
and  thorough  as  to  make  it  extremely  difficult  in  many  cases,  to 
distinguish  the  two.  Among  the  difficulties  which  have  arisen 
from  this  fact,  perhaps  the  chief  in  social  importance  is  ithat  a 
fixity  and  rigidity  entirely  appropriate  in  dealing  with  substan- 
tive law  has  been,  as  it  were,  unconsciously,  transferred  to  the 
law  of  evidence,  in  which,  as  a  branch  of  judicial  administration, 

4.  §§  556  et  seg.  5.  §  267. 
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it  has  no  proper  place.  Appeal  and  reversal  for  error  properly 
attach  to  the  substantive  rights  of  the  parties.  So  long  as  reason  is 
observed,  the  machinery  established  by  law  for  the  discovery  of 
truth  ought  to  remain  flexible.  Conferring  the  force  of  law  upon 
maxims  of  sound  administration  m^ay  well  fail,  in  many  cases,  to 
serve  the  public  interest.® 

§  1088.  (Presumptions  of  Law)  ;  A  Limited  Nuinber. —  Unlike 
inferences  of  fact,^  or  administrative  assumptions  of  procedure,* 
presumptions  of  substantive  law  are  limited  in  number.  They 
are,  however,  properly  considered  in  connection  with  the  several 
branches  of  law  to  which  they  relate  and  will  not,  therefore,  be- 
yond a  reasonable  number  of  illustrative  instances,  be  deemed  to 
fall  within  the  scope  of  the  present  treatise.  At  the  present  stage 
of  legal  development  remedial  action  by  the  court  is  made  less 
necessary  by  legislative  activity.  The  presumption  of  law,  there- 
fore, as  a  matter  of  administration,  may  be  said  to  have  served 
its  purpose.*  The  creation  of  future  presumptions  of  law  lies 
mainly  with  the  legislatiire.  The  work  of  the  courts,  in  this 
respect,  will  more  properly  deal  with  the  announcement  of  as- 


6.  "  Greneral  rules  for  the  predeter- 
mination of  probative  force  are  of 
necessity  more  or  less  false.  It  is 
impossible  to  say  with  truth  and  a 
priori  what  evidence  is  or  is  not  suf- 
ficient for  proof.  It  is  not  true  that 
hearsay  is  absolutely  destitute  of  evi- 
dential value;  it  is  not  true  that  a, 
contract  for  the  sale  of  land  cannot 
be  satisfactorily  proved  by  oral  testi- 
mony ;  it  is  not  true  that  the  contents 
of  a  document  cannot  be  well  proved 
by  a  copy  of  it.  To  elevate  these 
maxims  and  such  as  these  from  their 
proper  position  as  counsels  for  warn- 
ing and  guidance,  to  the  level  of  rigid 
and  peremptory  rules,  is  to  be  in- 
evitably led  astray  by  them.  Like 
all  general  principles  they  are  obtained 
■by  way  of  abstraction  and  elimination 
of  elements  which  may  be,  in  particu- 
lar instances,  of  the  first  importance. 
To  apply  such  abstract  principles  to 
concrete  cases  without  making  the 
needful  allowance  for  the  special  cir- 
cumstances of  these  cases  is  as  wise 
as  to  apply  the  laws  of  motion  with- 


out allowing  for  the  disturbing  in- 
fluence of  friction."  Satmond :  Jurisp., 
2nd.  ed.  457. 

§  1088-1.  §§  1026  et  seq. 

2.  §§  1184  et  seq. 

3.  The  presumption  of  law  presents 
the  characteristic  feature  of  the  tran- 
sition period  between  reliance,  in  pro- 
cedure, upon  rule  and  dependence 
upon  reason.  In  this  period  of  tech- 
nical procedure,  which  is  fairly  to  be 
taken  as  that  of  the  eighteenth  and 
the  first  three-quarters  of  the  nine- 
teenth centuries,  a  general  class  of 
inferences  or  other  facts  is  assigned 
a  definite  evidentiary  value  or  refused 
all  admissibility  according  as  such 
facts  or  inferences  are,  in  general, 
trustworthy  or  the  reverse.  The  use 
of  reason,  on  the  contrary,  tends  to 
make  administration  varying  with  the 
facts  of  each  particular  case  take  the 
place  of  these  general  rules.  The  ad- 
vantage is,  that  much  valuable  assist- 
ance, rejected  under  the  general  rule, 
is  preserved  to  the  judicial  search  for 
truth. 
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sumptions  of  administration,*  which  do  not  deal  with  specific 
branches  of  the  substantive  law,^ 

§  1089.  (Presumptions  ot  Law);  Civil  Cases. — Very  many  of 
the  civil  branches  of  substantive  law  have  rules  of  presumption 
announcing  that  a  prima  facie  probative  force  will,  until  evi- 
dence to  the  contrary  is  introduced,  be  provisionally  attached  to 
a  given  state  of  facts.^  That  is,  a  certain  inference  will  be  drawn 
from  it,  unless  and  until  countervailing  evidence  is  introduced. 

§  1089a.  (Presumptions  of  Law) ;  Presumption,  of  Le^timacy. — 

The  presumption  of  legitimacy,  under  which  a  child  born  during 
the  cohabitation  of  a  married  couple  will  be  taken,  prima  facie, 
to  be  legitimate,  provided  the  husband  could  have  had  access,  is 
properly  spoken  of  as  a  presumption  of  law.  It  is  a  recog- 
nized part  of  the  substantive  law  of  the  family  that  a  child  born 
during  the  coverture  of  a  married  couple  "  within  the  espousals," 
as  the  early  phrase  went,  "  deinz  les  espousaills,"  will  be  pre- 
sumed to  be  the  legitimate  child  of  persons  so  cohabiting. 

"  Inter  quatuor  maria."  The  presumption  of  legitimacy  pre- 
sents the  anomaly  that,  instead  of  ending  in  a  rule  of  substantive 
law  evolved  by  procedure,  it  begins  by  being  a  rule  of  substan- 
tive law,  i.  e.,  a  conclusive  presumption.  It  develops  later  into  an 
assumption  of  procedure,  a  true  legal  rule  as  to  the  weight  of  an 
inference  of  fact,  i.  e.,  a  presumption  of  law.  That  the  pre- 
sumption was  at  all  times  rebuttable  seems  clear.  Formal  pro- 
cedure, however,  prescribed,  as  was  its  wont,  a  purely  mechanical 
test  for  determining  legitimacy  under  these  conditions.-'  If  the 
husband,  pater  quern  nuptiae  demonstrant,  was  within  the  four 
seas,  inter  quatuor  maria,  of  England  during  the  time  when  the 
child  might  have  been  begotten,  the  latter  was  legitimate.^  This 
continued  to  be  the  rule  as  announced  by  the  common  law,  which 
in  this  particular,   was  in   sharp   contrast  with   that   of   Holy 

4.  §§  1184  et  seq.  1910)    92    N.   E.    113    [judgment  re- 

5.  Presumptions  of  law  are  usually  versed,   (App.  1909)   90  N.  E.  84]. 
grounded   upon    public   policy,    social  §  1089-1.  Sheldon  v.  Wright,  80  Vt. 
convenience,  or  safety,  and  are  either  298,  67  Atl.  807  ( 1907 ) . 

such  as  the  statutes  expressly  declare,  §  1089a-l.  Del.  Heith's  Case,  Y.  B. 

or  such  inferences  as  the  courts  gen-  34    Ed.    I,    Rot.    293,    f.    244,    Norf.  | 

erally  in  their  legal  experience  have  Harleian   MS.   2117,   f.    339    (1306)  ; 

recognized  and  sanctioned  in  the  ad-  Foxcroft's    Case,    Y.    B.    10    Edw.    I 

ministration  of  justice.  Modern  Wood-  (1282);  Rolle'a  Ahr.  I,  359. 

men    of    America    v.    Craiger,     (Ind.  2.  36  Hen.  VI,  pi.  14,  p.  22   (1457). 
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Churcli,^  from  the  time  of  Bracton*  through  the  seventeenth 
century.  Even  the  clearest  proof  of  the  wife's  adultery  did  not 
suiEce  to  bastardize  the  spurious  offspring.  If  he  were  not  im- 
potent,^ or  under  a  decree  of  divorce  from  his  wife,®  the  husband, 
if  within  the  four  seas  of  England,  was  conclusively  presumed '' 
(the  expression  may  be  noted)  to  be  the  father  of  his  wife's  chil- 
dren.^ After  the  seventeenth  century,  the  rule  of  the  inter 
quatuor  maria  may  be  regarded  as  abandoned.® 


3.  "  The  Canon  or  Ecclesiastical 
Law,  which  was  usually  called  by 
early  English  lawyers  '  the  Law  of 
Holy  Church,'  though  founded  upon 
the  Civil  Law,  was  at  variance  both 
with  the  Civil  and  the  Common  Law 
with  respect  to  Adulterine  Bastardy, 
for  it  looked  only  to  the  actual  pater- 
nity. All  evidence  which  related  to 
that  fact  was  admissible ;  and  instead 
of  considering  that  the  marriage  dem- 
onstrated who  was  the  father  of  the 
child,  the  canonists  seem  rather  to 
have  preferred  the  presumption  of 
illegitimacy.  From  the  great  influ- 
ence and  learning  of  the  church,  the 
Canon  Law  prevailed  generally 
throughout  Europe;  but  in  England  a 
distinction  was  drawn  at  a  very  early 
period  between  the  '  Law  of  the  Land ' 
and  the  '  Law  of  Holy  Church;'  and  it 
appears  to  have  always  been  a  point 
of  national  pride  to  preserve  that  dis- 
tinction." Nicolas  on  Adulterine 
Bastardy,  p.  2. 

4.  Bracton,  Lib.  I,  c.  9,  f.  6b;  Lit. 
II,  c.  29,  pp.  63,  70. 

5.  18  Hen.  VI,  Hil.  T.  pi.  3,  p.  32, 
34  (1440)  ;  Rolle's  Abr.  358,  Tit.  Bas- 
tards, letter  B. 

6.  18  Hen.  VI,  Hil.  T.  pi.  3,  pp.  32, 
34   (1440). 

7.  §§  1160  et  seg. 

8.  A  contrary  view. — Certain  earlier 
decisions  foreshadowed  the  modern 
doctrine  that  the  question  of  procre- 
ation was,  after  all,  one  for  evidence 
rather  than  for  the  operation  of  a 
rule  of  law.  Liber  Assisarum,  33  Ed- 
ward III,  No.  8,  p.  200  (1359);  7 
Coke's  Rep.  43   (1628)  ;  Y.  B.  7  Hen. 


IV,  pi.  13,  p.  9  (1406);  Y.  B.  41 
Edw.  Ill,  pi.  5,  pp.  19,  20  (1367)  ; 
Y.  B.  13  Edw.  II,  Hil.  T.  p.  402 
(1319)  ;  1  Inst.  244a  (1628).  A  pri- 
vate act  of  Parliament  bastardizing 
the  issue  of  the  adulterous  connection 
alone  could  prevent  such  children  from 
inheriting  the  estates  and  honors  of 
the  husband.  Lady  Burgh's  Act,  34 
Hen.  VIII  (1542),  Lords'  Journ.,  I, 
215,  217,  218;  Lady  Parr's  Act,  34 
Hen.  VIII  (1542),  Lords'  Journ.,  I, 
217,  223,  224,  230,  233;  Coke,  4  Inst. 
36. 

The  law  of  the  ecclesiastical  couits, 
differed  widely  as  has  been  intimated 
above,  in  certain  particulars,  from 
that  held  by  the  secular  tribunals. 
The  rule  of  the  four  seas,  quotuor 
maria,  was  not  recognized  in  the 
courts.  Christian.  The  question  there 
passed  upon  was  one  of  actual  adul- 
tery, not  affected  by  the  presiimption 
of  access  of  the  husband  if  within  the 
realm.  Y.  B.  39  Edw.  Ill,  Mioht,  T. 
p.  31  (1365).  The  Church,  moreover, 
declared  that  the  children  of  parents 
who  were  themselves  divorced  after 
their  deaths  were  bastards; — a  pro- 
position which  the  common  law 
strenuously  denied.  Y.  B.  39  Edw. 
Ill,  Micht.  T.  p.  31  (1365).  A  liti- 
gant's position,  in  the  matter  of  bas- 
tardy, might  well  depend,  therefore, 
upon  whether  the  ecclesiastical  or  the 
temporal  courts  acquired  jurisdiction 
in  the  matter.  Later,  the  secular 
courts  adopted  the  position  of  the 
ecclesiastical  tribunals  in  declaring 
that  a  child  born  during  the  open, 
continued,  adulterous  cohabitation  of 
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§  1089b.  (Presumptions  of  Law;  Presumption  of  Legiti- 
macy) ;  Proof  under  the  modem  Use  of  Reason. —  Modern  naethods, 
those  of  reason,  venture  boldly  to  enter  upon  the  inquiry  as  to 
whether  the  husband  was  under  the  circiunstances  disclosed  in  the 
evidence,  actually  the  father  of  a  child  begotten  in  coverture.  In 
attempting  this  task,  from  which  early  procedure  shrank,  the  law 
avails  itself  of  all  probative  facts  with  a  single  exception,  a 
reservation  of  doubtful  expediency,  to  be  mentioned  hereafter. ■"■ 
Grounds  of  public  policy  and  regard  for  those  whom  a  contrary 
conclusion  would  bastardize  has  made  the  matter  one  in  which  the 
court  feels  a  specially  strong  inertia."    The  demand  for  convincing 


the  mother  was  a  bastard.     Y.  B.  11 
Hen.  IV,  No.  30,  p.  14   (1410). 

Mulier. —  "  The  distinction  between 
a  de  jure,  and  a  de  facto,  filiation  wa» 
marlced  by  a  specific  legal  title.  A 
child  born  of  a  married  woman  whose 
legal  status  was  at  variance  with  his 
actual  paternity  was  designated 
'mulier;'  but  he  enjoyed  all  the 
municipal  rights  of  legitimacy.  By 
the  Spiritual  Law  a  child  born  in 
adultery  was  a,  bastard;  but  by  the 
Common  Law  he  was  mulier,  unless 
the  husband  was  impotent,  was  sepa- 
rated from  his  wife  by  sentence  of 
divorce,  or  was  beyond  the  sea  when 
the  child  was  begotten ;  and  ^  converso. 
On  the  other  hand,  a  child  whose 
parents  married  after  its  birth  was 
mulier  by  the  Ecclesiastical,  and  a 
bastard  by  the  Common  Law. 
Nicolas  on  Adulterine  Bastardy,  p.  25, 
See  also,  45  Edw.  Ill,  pi.  45,  p.  28 
(1370);  Y.  B.  44  Edw.  Ill,  pi.  21 
p.  12  (1370)  ;  41  Edw.  Ill,  pi.  5,  pp, 
19,  20  (1367);  Y.  B.  40  Edw.  Ill 
pi.  6,  pp.  16,  17  (1366),  per  Finch- 
eden,  J.  "  There  are  many  cases,'- 
said  an  eminent  common  law  judge, 
"  where  a  man  is  a  bastard'  by  our 
law,  and  by  the  law  of  Holy  Church 
mulier ;  and  ^  converso,  bastard  by  the 
Spiritual  law  and  mulier  by  our  law. 
As  if  a,  man  had  issue  by  a  woman, 
and  then  marries  her,  that  issue  is 
mulier  by  the  Spiritual  Law,  and  bas- 
tard by  our  law,  and  the  Bishop  will 
certify  him  mulier ;  but  if  the  Bishop 


will  certify  him  a  bastard,  then  he  is 
a  bastard  by  our  law.  But  it  is  other- 
wise if  a  man  marries  a  woman  large 
with  child  by  another,  and  within 
three  days  afterwards  she  is  delivered: 
by  our  law  the  issue  is  mulier,  and 
by  the  law  of  Holy  Church  bastard; 
and  this  is  fully  proved  by  the  Stat- 
ute of  Merton."  18  Edw.  IV,  pi.  28, 
pp.  29,  30   (1478),  per  Littleton,  J. 

9.  Pendrel  v.  Pendrel,  2  Strange  925 
( 1733 )  ;  St.  Andrew's  v.  St.  Brides,  1 
Strange  51  (1717)  ;  R.  v.  Murray,  1 
Salk.  122    (1704). 

§  1089b-l.  §  1089e. 

2.  §  993;  Banbury  Peerage  Case,  1 
Sim.  &  St.  153    (1811). 

3.  California. —  Mills'  Estate,  137 
Cal.  298,  70  Pac.  91  (1902);  Baker 
r.  Baker,  13  Cal.  87,  99    (1859). 

Hawaii. —  Hopkins  v.  Chung- Wa,  4 
Hawaii  650   (1883). 

Illinois. — Robinson  v.  Ruprecht,  191 
111.  424,  61  N.  E.  631  (1901);  Orth- 
wein  v.  Thomas,  127  111.  554,  562,  21 
N.  E.  430  (1889). 

louxi. —  Wallace  v.  Wallace,  114  N. 
W.  527   (1908). 

Kansas. —  Bethany  Hospital  Co.  i;. 
Hale,  64  Kan.  367,  67  Pac.  848  (1903). 

Kentucky. —  Dunn  v.  Garnett,  112 
S.  W.  841  (1908)  ;  Lewis  v.  Sizemore, 
25  Ky.  L.  Rep.  1354,  78  S.  W.  722 
(1904). 

Maryland. —  Bowman  v.  Little,  101 
Md.  2T3,  61  Atl.  1084  (1905)  ;  Scan- 
Ion  f.  Walshe,  81  Md.  118,  31  Atl. 
498    (1895). 
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evidence  will  be  found  to  be  proportionately  insistent.  Tlie  result 
of  this  feeling  on  the  part  of  a  court  is  that  a  child  born  during 
wedlock  whose  legitimacy  is  subject  to  judicial  examination  will 
be  held  to  be  illegitimate,  not  simply  when  it  is  highly  improbable 
that  the  husband  was  its  father,  but  when  it  is,  for  any  cause, 
morally  certain  that  he  could  not  actually  have  been  so.  In 
other  words,  if  it  may  be  reasonably  found  by  the  tribunal  of  fact 
that  the  husband  could,  in  the  nature  of  things,  have  been  the 
father  of  the  child,  the  presumption  of  substantive  law  assuming 
legitimacy  will  be  allowed  to  stand.^  In  few  connections,  is 
the  intimate  relation  between  the  substantive  law  and  the  so- 
called  presumption  of  law  more  clearly  shown  than  in  the  pres- 
ent.* 


Massachusetts. — ^Randolph  v.  Easton, 
23  Pick.  242,  243    (1839). 

Michigan. — ^Rabeke  v.  Baer,  115 
Mich.  328,  73  X.  W.  242    (1897). 

New  Hampshire. —  Town  of  Canaan 
r.   Avery,   72   N.  H.   591,   58   Atl.   509 

(1904)  ;  citing  Parker  v.  Way,  15  N. 
H.  45  (1843) ;  Hemmenway  v.  Towner, 
1  Allen  209  (1861)  ;  Cross  r.  Cross, 
3  Paige  139,  23  Am.  Dec.  778   (1832). 

New  York. —  In  re  Kelly's  Estate, 
95    N.    Y.    Suppl.    57,    46    Misc.    541 

(1905)  ;  Matthews'  Estate,  153  N.  Y. 
443,  47  N.  E.  901    (1897). 

Ohio. —  Ossman  v.  Schmitz,  24  Ohio 
Cir.  Ct.  R.  709   (1903). 

Oklahoma. —  Locust  i\  Caruthers, 
100  Pac.  520  (1909);  Bell  r.  Terri- 
tory,  8  Okl.   75,   56  Pac.  853    (1899). 

South  Carolina. —  Robb's  Estate,  37 
S.  C.  19,  38,  16  S.  E.  241    (1891). 

Texas. —  McAllen  v.  Alonzo,  (Civ. 
App.  1907)   102  S.  W.  475. 

Vermont. —  Pittsford  v.  Chittenden, 
58  Vt.  49,  52   (1886). 

United  States. — Bunel  v.  0"Day,  125 
Fed.  303  ( 1903 )  ;  Adger  v.  Acker- 
man,  115  Fed.  124,  52  C.  C.  A.  568 
(1902). 

England. —  Gordon  v.  Gordon,  P. 
141  (1903)  ;  Morris  r.  Davies,  3  C.  & 
P.  215,  217  (1827)  ;  Gardner  Peerage 
Case,  Le  ilarchant's  Rep.  "^33  (1825) ; 
Banbury  Peerage  Case,  in  App.  to 
Le  JIarohant's  Gardner  Peerage  Case, 


435,489(1810).  Where  legitimation 
is  permitted  and  takes  place,  the  pre- 
sumption of  legitimacy  has  been  held 
to  apply  to  children  born  before  the 
marriage  of  their  parents.  Stein's 
Adm'r  r.  Stein,  32  Ky.  L.  Rep.  664, 
106  S.  W.  860  ( 1908 ) .  The  burden  of 
proof  in  this  case  is  upon  the  one  as- 
serting illegitimacy,  it  being  necessary 
for  him  to  show  that  the  husband 
could  not  possibly  have  been  the  father 
of  the  child.  Sergent  v.  North  Cum- 
berland Mfg.  Co.,  23  Ky.  L.  Rep.  2226, 
66  S.  W.  1036  (1902).  The  presump- 
tion of  legitimacy  of  offspring  is  a 
presumption  of  law,  which  remains 
until  disproved.  Bowman  v.  Little, 
101  Md.  273,  61  Atl.  1084  (1905). 
The  presumption  of  legitimacy  is  one 
of  the  strongest  known  to  the  law, 
and  the  burden  rests  upon  the  party 
seeking  to  overthrow  it.  In  re  Kelly's 
Estate,  95  N.  Y.  Suppl.  57,  44  Misc. 
541   (1905). 

Conclusive  presumption. —  This  pre- 
sumption of  legitimacy  has  even  been 
said  to  be  conclusive.  Buokner's  Ad- 
mr's  r.  Buckner,  27  Ky.  L.  Rep.  1032, 
87  S.  W.  776  (1905).  Tliis  proposi- 
tion may  be  doubted,  except  so  far  as 
any  presumption,  if  not  rebutted,  may 
properly  be  said  to  be  conclusive. 

4.  Birth  of  issue  shortly  after  mar- 
riage is  an  exception  to  the  rule  and 
stands    upon    its    own    facts.      R.    t'. 
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How  Access  Mat  Be  Established. 
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§  10890.  (Presumptions  of  Law;  Presumption  of  Legiti- 
macy) ;  Proof  of  Access.—  If  personal  access  on  the  part  of 
the  husband  is  shown  at  a  time  when  the  child  might  have  been 
begotten,  it  will  be  assumed  that  sexual  intercourse  took  place, 
unless  such  an  occurrence  is  clearly  negatived  by  the  attendant 
circumstances.^  "Access  like  any  other  important  fact,  must  be 
satisfactorily  established,  but  access  is  not  to  be  presumed  be- 
cause the  parties  were  within  such  distance  that  access  was 
possible."  ^ 


Liuflfe,  8  East  193  (1807).  As  Lord 
EUenborough  says  in  R.  v.  Luffe,  8 
East  193  (1807):  "  With  respect  to 
the  case  where  the  parents  have  mar- 
ried so  recently  before  the  birth  of 
the  child,  that  it  could  not  have  been 
begotten  in  wedlock,  it  stands  upon 
its  own  peculiar  ground.  The  mar- 
riage of  the  parties  Is  the  criterion 
adopted  by  the  law,  in  cases  of  anti- 
nuptial  generation,  for  ascertaining 
the  actual  parentages  of  the  child. 
For  this  purpose,  it  will  not  examine 
when  the  gestation  began,  looking 
only  to  the  recognition  of  it  by  the 
husband  in  the  subsequent  act  of  mar- 
riage." This  law  seems  well  settled. 
Grant  v.  Stimpson,  79  Conn.  617,  66 
Atl.  166  (1907)  Hall  v.  Gabbert,  213 
III.  208,  72  N.  E.  806  (1904)  ;  Zach- 
mann  v.  Zaehmann,  201  111.  380.  66 
>f.  E.  256  ( 1903 )  [citing  Rex  v.  LufTe, 
8  East  198  (1807)  ;  Dennison  v.  Page, 
29  Pa.  St.  420,  72  Am.  Dec.  644 
(1857)];  Wallace  r.  Wallace,  (Iowa 
1908)  114  N.  W.  527.  The  courts 
will  not  indulge  the  presumption  that 
a  marriage  was  entered  into  merely  to 
avoid  the  possible  consequences  of  a 
pending  bastardy  proceeding,  but  will 
assume  that,  had  the  alleged  father 
doubted  his .  paternity,  he  would  have 
resisted  the  prosecution  and  refused 
to  marry.  Hall  v.  Gabbert,  213  111. 
208,  72  N.  E.  806    (1904). 

§  1089C-1.  The  access  of  the  hus- 
band, whether  proved  or  presumed  is 
only  of  importance  when  it  occurs  at 
a  time  when  in  the  course  of  nature, 
it  could  have  resulted  in  the  genera- 


tion of  the  child.  R.  v.  Luflfe,  8  East 
193  (1807).  "I  understand  them 
[the  judges  in  their  answers  to  the 
House  of  Lords  in  the  Banbury  Peer- 
age claims]  to  have  said  that  where 
there  is  personal  access  under  such 
circumstances  that  there  might  be 
sexual  intercourse,  the  law  raises  the 
presumption  that  there  has  been  actu- 
ally sexual  intercourse."  Head  v. 
Head,  1  Turner  &  Russell  138,  141 
(1823),  per  Lord  Eldon,  C.  See  also. 
Head  v.  Head,  1  Sim.  &  S.  150  (1823), 
per  Leach,  V.  C.  "  Access  is  such 
access  as  affords  an  opportunity  of 
sexual  intercourse ;  and  where  the  fact 
of  such  access  between  a  husband  and 
wife,  within  a  period  capable  of  rais- 
ing the  legal  inference  as  to  the  legiti- 
macy of  an  after-born  child,  is  not 
disputed,  probabilities  can  have  no 
weight,  and  a  case  ought  never  to  be 
sent  to  a  jury.  There  is  nothing 
against  the  evidence  of  access,  except 
evidence  of  the  adulterous  intercourse 
of  the  wife  with  Hughes,  which  does 
not  affect  the  legal  inference;  for  if 
it  were  proved  that  she  slept  every 
night  with  her  paramour  from  the 
period  of  her  separation  from  her  hus- 
band, I  must  still  declare  the  children 
to  be  legitimate.  The  interest  of  the 
public  depends  upon  a  strict  adherence 
to  the  rule  of  law."  Bury  v.  Phillpot, 
3  My.  &  K.  349  (1834),  per  Leach, 
M.  R. 

2.  Clarke  v.  Maynard,  6  Madd.  364 
(1822),  per  Leach,  V.  C;  Bennett  v. 
Booty,  13  Argus  L.  Rep.  (Australia) 
728   (1907). 


§§  1089d,  10896         Presumptions  of  Law.  1340 

§  1089d.  (Presumptions  of  Law;  Presumption  of  Legiti- 
macy); Rebuttal  of  Presumption. —  That  the  inference  of  fact 
that  children  born  during  the  coverture  of  a  married  woman 
were  begotten  by  her  husband  may  be  rebutted  is  unquestion- 
able.-^ Rebuttal  may  be  established  in  a  variety  of  ways. 
Among  facts  showing  that  children  born  during  coverture  could 
not  have  been  the  children  of  the  husband  may  be  enumerated 
a  second  marriage  by  the  mother  supposing  a  former  husband  to 
be  dead,^  or  a  continuous  absence  by  the  husband,*  especially  at 
sea  or  in  foreign  parts,  during  the  period  when  he  might,  in  course 
of  nature,  have  been  the  father  of  the  child.  Impotency,  more- 
over, on  the  part  of  the  husband  still  rebuts  the  presumption  of 
legitimacy.  Impossibility  of  procreation  must,  however,  be  estab- 
lished, in  order  to  justify  the  affirmative  action  of  the  court. 
Even  a  high  degree  of  improbability  is  not  sufficient  for  the  pur- 
pose of  bastardizing  the  offspring.  A  difference  in  race  between 
the  parents  and  the  child  as  where  the  married  pair  are  white 
and  the  child  is  a  mulatto^  has  been  held  to  rebut  the  presumption 
of  legitimiacy.  The  question  in  each  case  is,  of  course,  as  to 
actual  access  on  the  part  of  the  husband.  That  fact,  being 
proved,  or  disproved,®  the  judicial  inquiry,  as  a  rule,  ceases.® 

§  1089e.  (Presumptions  of  Law;  Presumption  of  Legiti- 
macy) ;  Limitation  upon  Scope  of  Evidence That  upon  the  in- 
troduction of  such  evidence  the  presumption  of  law,  the  assump- 
tion of  procedure,  is  functus  officio  seems  equally  clear.    Proof  of 

§  1089a-l.  The  rule  that,  when  the  47     La.     Ann.     1321,     17     So.     928 

marriage   relation   is   once  proved  to  (1895). 

exist,  nothing  shall  be  allowed  to  im-  2.    St.    Andrew's    v.    St.    Brides,    1 

pugn  the  legitimacy  of  the  issue,  short  Stra.  51   (1760). 

of  proof  of  facts  showing  it  to  be  im-  3.  Mebane   i:   Capehart,   127  N.  C. 

possible   that   the   husband   could   be  44,  37  S.  E.  84  (1900) ;  In  re  Diwer's 

the  father,   is  not   a   conclusive  pre-  Estate,  22  Pa.  Super.  Ct.  436  (1903)  ; 

sumption,   but   is    rebuttable   by   evi-  Pendrell    v.   Pendrell,   2    Strange   925 

dence.     Bunel  v.  O'Day,  125  Fed.  303  (1733). 

(1903).  4.   Bullock    V.   Knox,   96   Ala.    195, 

In   Louisiana   after   an   interval   of  198,  11  So.  339    (1892). 

three   hundred   days  after   separation  5.  Wallace  v.  Wallace,  (N.  J.  1907) 

of   the  married   couple   the   presump-  67  Atl.  612. 

tion  of  legitimacy  becomes  rebuttable  6.   The   presumption    of   legitimacy 

for    after-born    children   of   the   wife.  cannot  be  rebutted  by  showing  that 

The  legitimacy  must,  however,  be  ju-  the  wife  was  guilty  of  adultery  during 

dicially  tested  during  the  life  of  the  the    period    of    gestation.      Town    of 

parent.      Otherwise,   the   presumption  Canaan   v.   Avery,   72  N.   H.   591,  58 

is  indisputable.    McNeely  /-.  McXeely,  Atl.  509  (1904). 


1341  Ceiticism  of  Loed  Mansfield's  Eule.         §  1089© 

the  contrary  fact  of  illegitimacy  in  a  child  born  during  coverture 
presents  peculiarity  in  one  particular  alone.  Reference  has  al- 
ready been  made  to  the  existence  of  a  limitation  upon  the  scope  of 
e-vidence  in  proof  of  illegitimacy.^  Neither  of  the  married  couple 
is  permitted  to  testify  to  the  fact  of  aotvial  non-access  to  the  wife 
on  the  part  of  her  husband.  The  modern  rule  may  be  regarded  as 
dating  from  the  time  of  Lord  Mansfield  who,  with  characteristic 
rhetoric  and  willingness  to  subordinate  the  claims  of  truth  when 
presented  in  any  unpleasant  guise,  to  the  demands  of  the  seemly 
and  decorous  in  judicial  administration,  announced,  in  1777  ;^ — 
"  It  is  a  rule  founded  in  decency,  morality,  and  policy,  that  they 
(husband  and  wife)  shall  not  be  permitted  to  say  after  marriage 
that  they  have  had  no  connection,  and  therefore  that  the  offspring 
is  spurious."  This  rule  was  later  adopted  in  affiliation  proceed- 
ings^ and  obtained  much  vogue  and  popularity.*  Indeed,  it  may 
fairly  be  regarded  as  settled  law.^ 

Upon  principle  however.  Lord  Mansfield  apparently  reversed 
the  proper  order  of  administrative  importance  in  thus  postponing 
truth  to  the  claims  of  modesty  and  decorum.  It  is  not  surprising, 
therefore,  to  find  the  grounds  upon  which  the  rule  rests  seriously 

§  1089e-l.  §  1089a.  yorth    Carolina. —  Boykin   v.    Boy- 

2.  Goodright   v.    Moss,    Cowp.    591  kin,  70  N.   C.   262    (1874);   State  v. 
(1777).  Wilson,  10  Ired.  131  (1849)  ;  State  v. 

3.  R.  V.  Kea,  11  East  132   (18090.  Pettaway,  3  Hawks  623,  625   (1825). 

4.  Legge  v.  Edmonds,  25  L.  J.  Ch.  Oklahoma. —  Bell   v.   Terr.,    8    Okl. 
125,  135   (1856);  R.  V.  Sourton,  5  A.  75,  56  Pac.  853    (1899'). 

&  E.  180,  K.  B.  (1836).  Pennsylvania. —  Tioga     v.      South 

5.  California. —  Mills'    Estate,    137      Creek,  75  Pa.  433,  436   (1874);  Den- 
Cal.  298,  70  Pac.  91  (1902).  nlsou  v.  Page,  29  Pa.  420,  423   (1857). 

Louisanna. —  Tate  v.  Pcnne,  7  Mart.  South  Carolina. —  Moseley  v.  Eakin 

-(N".  S.)    548,  555   (1829).  15  Rich.  324,  340  (1868). 

Massachusetts. — Abington    v.    Dux-  Texas. —  Simon   v.    State,    31    Tex. 

■bury,    105    Mass.    287,    290     (1870);  Cr.  186,  196,  199  (1892) . 

Haddock  M.  R.  Co.,  3  All.  298  (1862);  Virginia. —  Bowles    V.    Bingham,    2 

Hemmenway  v.   Towner,    1    All.    209  Munf.  442  (1811). 

(1861).  Wisconsin. —  Shuman    v.     Shuman, 

Michigan. —  Rabeke    v.    Baer,    115  83  Wis.  250,   53  N.  W.  455   (1892); 

Mich.  328,  73  N.  W.  242  (1897);  Eg-  Watts   V.    Owens,   62   Wis.    512,    519, 

bert  V.  Greenwalt,  44  Mich.  245,  248,  22  N.  W.  720   (1885)  ;  Mink  v.  State, 

6  N.  W.  654   (1880).  60    Wis.    583,    585,    19    N.    W.    445 

New  York. — Chamberlain  v.  People,  (1884). 

23   N.   Y.   85,   88    (1861);    People  v.  United  States.— Stegsill  v.  Stegall's 

Overseers,  15  Barb.  286,  292   (1853);  Adm'r,  2  Brock.  256,  262   (1825). 

Eatcliff    V.    Wales,    1    Hill    63,    65  Canada. —  Mulligan    v.    Thompson, 

(1841).  33  Ont.  54  (1892). 
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doubted  by  authoritative  tribunals.®  As  to  the  fact  of  non-access 
alone  is  silence  imposed  by  the  law  upon  the  married  pair.''  While 
ample  justification  may  'be  furnished  by  .the  nature  of  the  subject- 
matter  for  strictly  limiting  the  number  of  persons  present  at  a 
trial,*  or  for  requiring  corroborative  testimony,®  there  would  seem 
to  be,  in  reality,  no  more  reason  why  this  particular  inquiry  should 
not  be  made  of  husband  or  wife  than  exists  for  excluding  evidence 
as  to  other  issues  of  a  similar  nature  with  which  it  is  unpleasant 
to  deal.  Thus  an  illegal  marriage  ceremony^"  or  the  non-existence 
of  any  marriage  ceremony  whatever,-^^  may  be  stated  by  either  one 
of  a  married  couple  although  the  necessary  effect  of  the  testimony, 
if  believed,  would  be  to  bastardize  the  offspring. 

The  exclusion  of  testimony  under  consideration,  is,  however, 
strictly  limited  to  the  single  fact  of  non-access. ^^  Either  parent 
is  quite  as  competent  to  testify  that  a  particular  child  bom  during 
coverture  is,  in  fact,  illegitimate^^  as  to  testify  that  he  or  she  is 
legitimate." 

§  1089f.  (Presumptions  of  Law;  Presumption  of  Legiti- 
macy);  Inferences  of  Fact —  Inferences  of  fact  are  to  be  distin- 
guished from  this  presumption  of  law.     As  an  inference  of  fact, 

6.  Legge  v.  Edmonds,  25  L.  J.  Ch.  in  part  at  least,  upon  the  in- 
105,  135   (1856)   per  Wood  V.  C.  terest  of  the  wife  in  affiliation  pro- 

7.  Com.  V.  Strieker,  1  Browne  Ap-  ceedings  to  relieve  the  husband  from 
pendix  47  (1801).  liability  for  support  of  the  bastard, 

Other  judges  have  sought  a  defence  the  present  rule  of  exclusion  itself  is 

of  the  rule  in  the  unfairness  of  the  not   affected   by   the  removal   of  dis- 

parents  to  their  children  so  bastard-  qualification    on    the    ground    of    in- 

ized.     Tioga  v.   South  Creek,  75  Pa.  terest. 

433,     437     C1874).       The     reasoning  10.  Darcy's  Infants,  11  Ir.  C.  L.  E. 

seems    artificial    and    strained.      All  298  (1860). 

other  facts  of  adulterous  intercourse  11.  Niles  v.  Sprague,  13  Iowa  198, 

or     other     immorality     are     received  207    (1862);  Allen  v.  Hall,  2  Nott  k 

when  coming  from  the  wife  as  a  mat-  McC.  114  (1819). 

ter   of   course.      Com.   v.    Strieker,    1  12.  Chatham  v.  Mills,  137  Cal.  298, 

Browne  Appendix  47   (1801).  70  Pac.  91   (1902);  Egbert  r.  Green- 

8.  §  186.  wait,  44  Mich.  245,  248,  6  N.  W.  654 

9.  Yearwood's  Trusts,  L.  R.  5  Ch.  (1880);  Chamberlain  v.  People,  23 
D.  545  (1877);  Eideout's  Trusts,  L.  N.  Y.  85,  88  (1861);  Tioga  V.  South 
R.  10  Eq.  41  (1870).  Creek,  75  Pa.  433,  437   (1874). 

The  earlier  law  in   affiliation  pro-  13.  Murray  r.  Milner,  L.  R.  12  Ch. 

ceedings   made   this   requirement   for  D.  845,  849  (1879)    ("  reputed  son ") . 

evidence    additional    to    the    evidence  See,  however,  In  re  Mills'  Estate,  137 

of  the  mother   as   to   the   non-access  Cal.  298,  70  Pac.  91   (1902). 
of     the     husband.       R.     v.     Reading,  14.  Cooley  v.  Cooley,    (S.  C.  1900) 

Lee    Temp.    Hardwicke     79     (1734).  36    S.   E.    563    [rehearing   denied,   37 

Although  the  rule  of  exclusion  rests  S.  E.  226]. 
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for  example,  legitimacy  may  be  presumed  from  recognition  of  the 
child  by  its  supposed  parents.^  Husband  or  wife  may,  as  wit- 
nesses, depose  to  the  existence  of  facts  from  which  the  inference  of 
illegitimacy  may  properly  be  drawn,  or  which  tend  to  exclude  the 
conclusion  that  the  child  is  legitimate.^  With  this,  however,  the 
presumption  of  law  is  not  concerned.  So  also,  there  is  said  to  be 
no  presumption  that  certain  alleged  heirs  are  the  legitimate 
descendants  of  the  ancestor.^  In  either  case  the  inference  is  one 
of  fact,  a  matter  of  evidence,  with  which  the  rule  of  law  has  noth- 
ing to  do. 

§  1090.  (Presumptions  of  Law);  Presumptioii  of  Death;  Con- 
tinuance of  life. —  Prominent  among  presumptions  of  law,  prop- 
erly so-called,  under  the  rules  regulating  the  rights  of  persons  is 
the  so  called  presumption  of  death  from  seven  years  absence  from 
home  with  no  tidings  received  by  those  who  naturally  would  have 
heard  had  the  person  in  question  been  alive.  The  desirability,  for 
determining  the  rights  of  parties,  of  establishing  by  a  rule  of  sub- 
stantive law  the  date  at  which  a  person  not  heard  from  in  appro- 
priate places  for  a  series  of  years  should  be  assumed  to  have  de- 
ceased becomes  clear  when  the  nature  and  practical  operation  of 
the  inference  of  fact  that  a  life  once  shown  to  exist  will  be  taken  to 
continue  are  considered.  The  presumption  of  continuance  is 
often  not  so  much  an  inference  of  fact  as  an  administrative  state- 

§    1089f-l.   Illinois. —  Zachmann  v.  significant  as  to  their  feeling  of  legit- 

Zachmann,  201  111.  380,  66  N.  E.  256  imacy  in  the  person  affected  are  free 

(1903)  ;   [citing  Rex  v.  Luffe,  8  East  from  legal  ohjection.    Aylesford  Peer- 

198   (1807)  ;  Dennison  v.  Page,  29  Pa.  age  Case,  L.  R.  11  App.  Cas.  1  (1885). 

420,  73  Am.  Dec.  64-4   (1857)].  Pedigree    declarations    to    the    same 

Minnesota. —  McArthur   v.    Craigie,  effect  are  admissible.    In  re  Heaton's 

22  Minn.  351-355    (1876).  Estate,    135    Cal.    385,    67    Pac.    321 

Oklahoma. —  Locust    v.    Caruthers,  (1902).     Presumption   of   legitimacy 

100  Pac.  520  (1909).  of  child  born  in   wedlock  cannot  be 

United  States. —    Adger  v.   Acker-  overthrown  by  general  recognition  or 

man,  115  Fed.  124,   52  C.  C.  A.  568  assertions  of  a  putative  father,  how- 

(1902).  ever    solemnly    expressed.      Bethany 

England. —  Langham  v.   Thompson,  Hospital  Co.  v.  Hale,  (Kan.  1902)   67 

91  L.  T.  680  (1904),  per  Kekewich,  J.  Pac.  848. 

India. —  Thakur    Amjal    v.    Nawab  2.  Poulett   Peerage,   L.    R.    [1903] 

Alikhan,  8  Bombay  L.  R«p.    (Pt.  1)  App.  Cas.  395    (abandonment  of  wife 

264    (1907)     (conduct   of   relatives).  upon  her  confession  of  pregnancy  by 

See'  also,    Alston    v.    Alston,     (Iowa  another). 

1901),  86  N.  W.  55.  3.  Osborne  v.  McDonald,  159  Fed. 

Circumstantially    relevant    acts   of  791  (1908). 
conduct    on     the     part    of    parents, 
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ment  of  the  inertia  of  tte  court. ■'■  The  fact  of  life,  at  a  given  time 
appearing,  to  show  death  to  an  extent  which  is  sufficient  to  over- 
come the  inertia  of  the  court,  i.  e.,  by  the  exhibition  of  a  prima 
facie  case,^  the  burden  of  evidence  is  on  the  party  to  whose  case 
the  fact  of  death  is  necessary.  It  is  not  disputed  that  it  is  a  fair 
inference  of  fact,  i.  e.,  a  presumption  of  fact,^  that  a  person  may, 
with  greater  or  less  probative  force  according  to  varying  circum- 
stances, be  taken  as  being  alive  shortly  after  he  is  proved  to  have 
been  so.  Nor  would  it  be  doubted  that  with  the  same  variations, 
the  inference  of  fact  though  with  constantly  diminishing  force, 
would  operate  in  favor  of  life  for  a  considerable  time.* 

No  assumption  of  death. —  In  the  absence,  however,  of  facts 
upon  which  an  inference  of  death  may  fairly  be  based,  the  court 
will  not  assume,  in  an  administrative  way,  that  the  person  in  ques- 
tion is  actually  dead,  i.  e.,  its  inertia  will  not  be  overcome  so  as  to 
enable  it  to  act  upon  the  basis  of  death  until  no  further  possibility 
of  life  remains.  It  is  in  this  sense  that  it  is  true  that  the  presump- 
tion of  the  inference  of  life  applies  equally  to  the  young^  and  the 
old,*  the  sick  ^  and  the  well,  the  absent  and  those  near  at  hand. 

§  1091.  (Presumptions   of  Law;   Presumption   of   Death); 

Inference  of  Continuance  of  life  rebuttable. —  So  far  as  it  is  an  in- 
ference of  fact,  the  presumption  of  the  continuance  of  life  is  con- 
trolled, modified  or  overbalanced  by  facts  from  which  a  contrary 
inference  may  logically  arise.""^     The  probative  force  of  the  pre- 

§  1090-1.  §  993.  §  1091-1.  Hyde    Park    v.     Canton, 

2.  §  992.  130     JIas8.     505     (1881);     Davie    v. 

3.  §  1027.  Brigga,  97  U.  S.  628,  24  L.  ed.  1086 

4.  §§  1034,  1042;  Bartley  v.  Boston  (1878)  ;  In  re  Phene,  L.  R.  5  Ch.  139, 
&  N.  St.  Ey.  Co.,  198  Mass.  163,  83  39  L.  J.  Ch.  316,  22  L.  X.  Rep.  (N. 
N.  E.  1093  (1908);  Hall  v.  Hall,  123  S.)  Ill,  18  Wkly.  Rep.  303  (1870). 
N.  Y.  Suppl.  401  (1910)  Dietrich  v.  "The  presumption  of  the  continuance 
Dietrich,  112  N.  Y.  Suppl  968,  128  of  life  is  merely  a  presumption  of 
App.  Div.  564  (1908)  (eighteen  fact,  which  is  subject  to  be  controlled 
months).  by  facts  and  circumstances  and  other 

5.  Lewis  V.  People,  87  111.  App.  588  legitimate  evidence.  .  .  .  It  is  a 
(1899)  ;  Manley  v.  Pattison,  73  Miss.  presumption  by  no  means  of  equal 
417,  19  South.  236,  55  Am.  St.  Rep.  strength  at  all  times  and  under  all 
481  (1895).  circumstances.     If  the  last  known  of 

6.  Watson  v.  Tindal,  24  Ga.  494,  a  person  was  that  he  was  a  soldier, 
71  Am.  Dec.  742  (1858)  ;  Hall's  Depo-  and  was  about  entering  into  a  battle, 
sition,  11  Fed.  Cas.  No.  5,924,  1  Wall.  and  had  been  seen  by  none  of  his  com- 
Jr.  85   (1843).  rades  after  the  battle,  the  presump- 

7.  Hall's  Deposition,  11  Fed.  Caa.  tion  of  the  continuance  of  life  would 
No.  5,924,  1  Wall.  Jr.  85  (1843).  be  very  slight,   and  very  slight  evi- 
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sumption  of  continuance  of  life  is,  therefore,  in  a  state  of  constant 
change.^  When  the  inference  from  experience  as  to  the  continu- 
ance of  life  has  waned  in  probative  force,  and  even  after  it  has 
departed,  the  continuance  of  life  remaining  merely  as  an  atimin- 
istrative  assumption,^  additional  facts  miay  so  strongly  tend  to 
establish  an  inference  of  death  *  that  the  inertia  of  the  court  wiU 
be  overcome  and  affirmative  action  taken. 

§  1092.  (Presumptions   of  Law;   Presumption   of  Deatit); 

An  Inference  of  varying  Proljative  Force. —  Evidently,  in  propor- 
tion as  the  inference  of  the  continuance  of  life  grows  weaker  in 
probative  force  by  reason  of  the  length  of  time  which  has  elapsed, 
■a  logical  inference  has,  "pari  passu,  been  growing  that  the  person  in 
question  is  dead.  Every  loss  in  probative  force  of  the  presump- 
tion or  inference  of  continuance  adds  to  that  of  the  inference  of 
death  and  vice  versa.  It  necessarily  follows,  in  theory  at  least, 
that  a  point  of  time  is  certain  to  arrive  at  which  the  evidentiary 
power  of  the  presumption  of  death  will  overcome  that  of  the  con- 
tinuance of  life.-^  Later  on,  a  second  point  of  time  is,  as  a  miatter 
of  logic,  certain  to  be  reached  at  which  the  presumption  or  infer- 
ence of  death  has  become  prima  facie  valid.  But  in  a  function  of 
so  many  variables  it  would  evidently  be  impossible  by  logic  alone 
to  lay  dovTn  by  an  arbitrary  rule,  applicable  to  all  cases,  exactly 
when  the  prima  facie  effect  of  a  presumption  of  death  was  reached. 

denee  would   be  sufficient  to  control  R.  303,  L.  E.  5  Eq.  346  (1869).     See 

it."       Hyde    Park    v.     Canton,     130  also.   In    re    Benjamin,     1    Ch.    723 

Mass.    505     (1881).      Proof    that    a  (1902);   In  re  Walker,  L.  R.  7  Ct. 

person  sailed  in  a  ship  bound  for  the  120   (1871).    Presumptions  as  to  the 

West  Indies,  two  or  three  years  ago,  continuance  of  life  are  not  legal  pre- 

and  that  the  ship  has  not  since  been  sumptions,  but  presumptions  of  fact 

heard  of,  is  presumptive  that  the  per-  only,  depending  on  the  circumstances 

son  is  dead;  but  the  precise  time  of  of  each   case.     R.  v.  Willshire,   6  Q. 

the  death,   if  material,  must  depend  B.  D.  366,  50  L.  J.  M.  C.  57,  44  L.  T. 

upon  the  circumstances   of  the  case.  222,  29  W.  R.  473,  14  Cox.  C.  C.  541, 

Watson  V.  King,  1  Stark.  97,  3  C.  B.  45  J.  P.  375    (1881)  ;  R.  v.  Lumley, 

608,   4   Camp.   272,   16   R.   &  R.   790  L.  E.  1  C.  C.  196,  38  L.  J.  M.  G.  86, 

(1815).     See  also.   Doe  d.  Ld.   Ash-  20  L.  T.  454,  17  W.  R.  685,  11  Cox, 

burnham  v.  Michael,   17   Q.   B.   276,  C.  C.  274   ( 1869 )  ;  Lapsley  v.  Grier- 

20  L.  J.,  Q.  B.  480  (1851).  son,  1  H.  L.  C.  498  (1848). 

2.  Hyde  Park  v.  Canton,  130  Mass.  3.  §  1090,  ns.  1  et  seq. 

505    (1881).     In  re  Lewes'  Trusts,  L.  4.  Reedy  i:  Millizen,   155  111.  636, 

R.   6   Ch.   356,  40  L.  J.   Ch.  602,  24  40  N.  E.  1028   (1895). 

L.  T.  533,  19  W.  R.  617   (1871);  In  §    1092-1.  Smith   v.   Knowlton,    11 

re  Phene's  Trusts,  L.  R.,  5  Ch.  139,  N.  H.  191  (1840). 
39  L.  J.  Ch.  316,  22  L.  T.  Ill,  18  W. 
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To  do  so,  would  be  to  announce  a  presumption  of  law.  In  other 
words,  as  a  matter  of  experience  alone,  no  precise  point  of  time 
oould  well  be  agreed  upon  by  the  courts  as  that  at  which  a  pre- 
sumption of  law  should  begin  to  operate.^  The  prima  facie  point 
in  the  proof  might  well  arise  in  different  cases,  at  very  divergent 
points  of  time.^  To  establish,  however,  such  a  presumption  would 
evidently  be  of  great  social  value  in  the  settlement  of  estates,  mar- 
riage of  abandoned  persons  and  the  like.  It  is  not,  perhaps,  quite 
correct  to  say  as  was  done  in  a  Texas  case,*  "  mere  lapse  of  time 
since  the  person  was  last  heard  from  is  not  sufficient  to  prove 
death  in  the  absence  of  a  statute."  The  courts  themselves  might 
well  have  announced  a  rule  of  presumption  i.  e.,  a  presumption  of 
law.  In  reality,  they  did  the  very  sensible  thing  of  adopting  the 
time  limit,  seven  years,*"  of  a  statute  passed  for  another  purpose 
and  applying  it,  generally,  to  all  cases  of  unexplained  absence, 
where  one  is  presiimed  to  be  dead. 

§  1093.  (Presumptions   of  Law;   Presumption   of  Deatli); 

Origin  of  Rule  as  to  Seven  Years'  Absence. —  As,  a  matter  of  public 
policy,  it  was  justly  deemed  by  the  courts  a  matter  of  great  im- 
portance that  a  satisfactory  degree  of  certainty  should  be  intro- 
duced into  the  matter  of  the  effect  of  absence  accompanied  by  a 
failure  to  hear  in  quarters  where  information  might  naturally  be 
expected.  The  rights  of  persons  to  remarry  without  criminal  con- 
sequences in  the  event  that  the  absent  spouse  were  not  dead,  the 
■distribution  of  estates  where  an  owner  or  life  tenant  had  disap- 
peared and  not  been  heard  from  could  not  conveniently  be  post- 
poned either  to  await  evidence  which  might  never  come,  or  the 
arrival  of  the  far  distant  period  when  the  assumption  of  the  con- 
itinuance  of  life  should  be  overcome  by  the  mere  lapse  of  time.^ 

2.  Czech  r.  Bean,  35  Misc.  Rep.  not  estopped  to  deny  the  truth  of 
729,  72  N.  Y.  Suppl.  402   (1901).  the   information   furnished   him.   Ed- 

3.  Merritt  i\  Thompson,  1  Hilt.  550  monds  v.  Prudential  Assur.  Co.,  2 
(1858)  ;  Oreaves  i;.  Greenwood,  2  Ex.  Ap.  Ca.  487,  511,  514  (1877),  per 
D.  289,  C.  A.,  46  L.  J.  Ex.  252,  36  L.  Ld.  Blaclchurn. 

T.   1,   35  W.   E.   639,   C.  A.    (1877);  4.  Texas.— Turnn    v.    Sealock,    21 

Doe  d.  Oldham  v.  Wooley,  8  B.  &  C.  Tex.    Civ.   App.    594,   597,   54    S.   W. 

2'2    (1828).      After   an   extended   ah-  358    (1899). 

sence,  even  though  of  a  shorter  dura-  5.  Doe  d.  Lloyd  v.  Deakin,  4  B.  & 

tion    than    on^    hundred    years,    in-  A.  433  (1821) ;  Doe  d.  Greorge  r.  Jes- 

quiry  should  he  made  in  the  appro-  son,  6  East  84  (1805),  per  Ld.  Ellen- 

priate   quarters.      Doe    d.    France   v.  borough,  C.  J. 

Andrews,   15   Q.   B.   756    (1850)     (50  §  1093-1.     §  1092  n.  1. 

years).      The    inquirer,    however,    is 
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Definitely  to  establish  a  time  at  which,  in  the  presence  of  failure 
to  hear,  absence  would  be  regarded  as  showing  the  fact  of  death, 
would,  therefore,  be  almost  of  necessity,  a  valuable  judicial  act. 
This  was  done  when  the  English  courts^  taking  as  a  basis  the  Stat- 
ute of  I  James  I  c,  XI,^  relating  to  prosecutions  for  adultery 
and  pratically  extended  by  19  Car.  2  c.  6  to  cases  of  absent  life 
tenants.*  These  statutes  establish  the  presumption  of  law  that 
where  a  person  had  been  absent  for  seven  years  without  being 
heard  from  by  those  who  would  be  likely  to  do  so  were  he  living 
he  would  be  assumed  to  be  dead.  The  rule  of  presumption,  or  pre- 
sumption  of  law,  as  early  adopted  and  steadily  maintained  in 
England,  is  to  the  effect  that  a  person  absent  from  his  home,  from 
whom  no  tidings  have  been  received  by  those  who  would  be  likely 
to  hear  were  he  alive,  will  be,  in  the  absence  of  evidence'^  assumed 


2.  In  re  Benjamin,  [1902]  1  Ch. 
723,  71  L.  J.  Ch.  319,  86  L.  T.  Rep. 
(N.  S.)  387;  Wilson  v.  Hodges,  2 
East  312,  6  Rev.  Rep.  427   (1808). 

3.  "An  act  to  restrain  all  persons 
from  marriage  until  their  former 
wives  and  former  husbands  be  dead. 
Forasmuch  as  divers  evil  disposed 
persons  being  married,  run  out  of  one 
County  into  another,  or  into  places 
where  they  are  not  known,  and  there 
become  to  be  married,  having  another 
husband  or  wife  living,  to  the  great 
dishonour  of  God,  and  utter  undoing 
of  divers  honest  Men's  Children,  and 
others:  Be  it  therefore  enacted  by 
the  King's  Majesty,  with  the  consent 
of  the  Lords  Spiritual  and  Temporal, 
and  of  the  Commons,  in  this  present 
Parliament  assembled,  that  if  any 
person  or  persons  within  his  Maj- 
esty* Dominions  of  England  and 
Wales,  being  married,  or  which  here- 
after shall  marry,  do  at  any  time 
after  the  end  of  the  Session  of  this 
present  Parliament  marry  any  per- 
son or  persons  the  former  husband  or 
wife  being  alive,  that  then  every  such 
offence  shall  be  Felony,  and  the  per- 
son and  persons  so  offending  shall 
suffer  Death  as  in  cases  of  Felony; 
and  the  Party  and  Parties  so  offend- 
ing shall  receive  such  and  the  like 
Proceeding,   Trial    and    Execution   in 


such  County  where  such  person  or 
persons  shall  be  apprehended,  as  if 
the  offence  had  been  committed  in 
such  County  where  such  person  or 
persons  shall  be  taken  or  appre- 
hended. Provided  always,  that  this 
Act  nor  any  thing  therein  contained, 
shall  extend  to  any  person  or  per- 
sons whose  husband  or  wife  shall  be 
continually  remaining  beyond  the 
Seas  by  the  space  of  seven  years 
together,  or  whose  husband  or  wife 
shall  absent  him  or  herself  the  one 
from  the  other  by  the  space  of  seven 
years  together,  in  any  parts  within 
his  Majesty's  Dominion,  the  one  of 
them,  not  knowing  the  other  to  be 
living  within  that  time.''  Stat.  1 
Jac.  1,  c.  XI,  §  1. 

4.  Doe  d.  Banning  v.  Griffin,  15 
East,  293  (1813). 

5.  Doe  d.  Lloyd  v.  Deakin,  4  B.  & 
A.  433  (1821);  Doe  d.  Banning  v. 
Griffin,  15  East  293  (1812);  Doe  d. 
George  v.  Jesson,  6  East  79,  84 
(1805). 

Failure  of  issue  is  not  included 
within  the  presumption  of  death.  The 
fact,  like  any  other,  must  be  proved 
by  the  best  available  evidence  and 
raises  a  question  for  the  jury.  Jack- 
son V.  Ward,  76  L.  J.  Ch.  553,  2  Ch. 
354    (1907),  per  Kekewieh,  J. 
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to  be  dead  at  the  end  of  seven  years.  A  marked  caution  in  dealing 
with  the  estates  of  decedents  has  been  manifested  in  the  English 
courts  where  the  fact  of  death  is  to  be  established  by  evidence  of 
absence  without  tidings.®  The  same  administrative  practice  has 
been  adopted  in  the  colonies.^ 

§  1094.  (Presumptions   of  Law;   Presumption   of  Death); 

Adoption  of  Rule  in  America. —  The  presumption  of  law  that  one 
absent  for  seven  years  without  tidings  by  his  family  and  friends 
will  be  assumed  to  be  dead  is  universally  adopted  in  the  United 
States/  and  Canada.^    Even  where  the  legislature  has  not  inter- 


6.  Bowden  v.  Henderson,  2  Sm.  & 
Gifif.  360  (1854)  ;  Watson  r.  England, 
14  Sim.  28  (1844);  Dowley  v.  Win- 
field,  14  Sim.  277    (1844). 

7.  Ex  parte  Panaar,  18  Cape  T.  L. 
Rep.  544  (1908);  In  re  Buck,  Snel- 
son  V.  Buck,  24  N.  Zealand  L.  Rep. 
148  ( 1903 )  ;  In  re  Hofmeester,  10 
Shell's  Rep.  753  (1900).  "The  diffi- 
culty one  feels  is  that  these  presump- 
tions of  death  are  not  to  be  made 
lightly.''  Ex  parte  Kivie,  18  Cape 
T.  L.  Rep.  395  (1908),  per  Law- 
rence, J. 

§  1094-1.  California. —  Garwood  v. 
Hastings,  38  Cal.  216   (1869). 

Delaware. —  Prettyman  v.  Conaway, 
9  Houst.  221,  32  Atl.  15   (1891). 

District  of  Columhia. —  Hamilton  v. 
Rathbone,  9  App.  Cas.  48   (1896). 

Georgia. — Hansen  v.  Owens,  132  Ga. 
648,  64  S.  E.  800  ( 1909 )  ;  Watson  v. 
Adams,  103  6a.  733,  30  S.  E.  577 
(1898)  ;  Adams  v.  Jones,  39  Ga.  479 
(1869). 

Illinois. —  Policemen's  Benev.  Ass'n 
of  City  of  Chicago  v.  Ryce,  115  111. 
App.  95  (1904)  [judgment  affirmed, 
213  111.  9,  72  N.  E.  764  (^1904)]; 
Reedy  v.  Jlillizen,  155  111.  636,  40 
N.  E.  1028  (1895) ;  Whiting  v.  Nicholl, 
46  111.  230   (1867). 

loica. — State  v.  Henke,  58  Iowa  457, 
12  N.  W.  477  (1882)  ;  Tisdale  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  26  Iowa 
170.  96  Am.  Dec.  136   (1868) 

Kansas. —  Ryan  r.  Tudor,  31  Kan. 
366,  2  Pac.  797    (1884). 


Kentucky. —  Mutual  Ben.  L.  Ins. 
Co.  V.  Martin,  108  Ky.  11,  55  S.  W. 
694,  21  Ky.  L.  Rep.  1465   (1900). 

Maine. —  Johnson  v.  Merithcw,  80 
Me.  Ill,  13  Atl.  132,  6  Am.  St.  Rep. 
162  (1888) ;  Wentworth  v.  Wentworth, 
71  Me.  72  (1880). 

Maryland. —  Schaub  v.  Griffin,  84 
Md.  557,  36  Atl.  443    (1896). 

Massachusetts. —  Stockbridge,  Peti- 
tioner, 145  Mass.  517  14  N^  E.  923 
(1887)  ;  Loring  v.  Steineman,  1  Mete. 
204   (1840). 

Minnesota. —  Spahr  v.  Mut.  L.  Ins. 
Co.,  108  N.  W.  4  (1906);  Waite  v. 
Coaracy,  45  Minn.  159,  47  N.  W.  537 
(1890). 

Mississippi. —  Learned  v.  Corley,  43 
Miss.  687   (1871). 

Missouri. —  Gilroy  v.  Brady,  195 
Mo.  205,  93  S.  W.  279  (1906)  ;  Flood 
V.  Growney,  126  Mo.  262,  28  S.  W. 
860   (1894). 

Montana. —  In  re  Liter,  19  Mont. 
474,  48  Pac.  753  (1897). 

Nebraska. — ^Holdredge  r.  Livingston, 
112  X.  \x.  341  (1907);  Cox  v.  Ells- 
worth, 18  Neb.  664,  26  N.  W.  460, 
53  Am.  Rep.  827  (1886);  Thomas  v. 
Thomas,  16  Neb.  553,  20  N.  W.  846 
(1884). 

New  Hampshire. —  Bennett  V.  Slo- 
man,  70  N.  H.  289,  48  Atl.  283 
(1900)  ;  Winship  v.  Conner,  42  N.  H. 
341   (1861). 

New  Jersey. —  Hoyt  v.  Newbold,  45 
N.  J.  L.  219,  46  Am.  Rep.  757  (1883); 
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vened  a  ruling  by  the  judge  to  this  effect  seems  a  reasonable  exer- 
cise of  judicial  administration  in  giving  certainty  to  substantive 
kw.^  In  any  case,  the  burden  of  evidence  to  shovf  absence  and 
other  facts  grounding  the  presumption  of  death  rests  upon  him 
•who  alleges  it.* 

§  1095.  (Presumptions   of  Law;   Presumption   ot  Death); 
No  Probative  For»e  in  the  Presumption  itself —  The  presumption 


Osbom   V.    Allen,    26    N.    J.    L.    388 
(1857). 

"New  York. —  Barson  v.  Mulligan, 
191  N.  Y.  306,  84  N.  E.  75  (1908) 
[reversed,  105  N.  Y.  Suppl.  1106,  120 
App.  Div.  879  (1907)];  Kuoff  v. 
Greenpoint  Sav.  Bank,  82  N.  Y.  Suppl. 
881,  40  Misc.  549  ( 1903 )  ;  McNulty 
V.  Mitchell,  84  N.  Y.  Suppl.  89,  41 
Misc.  293  (1903)  (43  years)  ;  Matter 
of  Sullivan,  4  N.  Y.  Suppl.  59,  51 
Hun  378    (1889). 

'North  Carolina. —  Dowd  v.  Watson, 
105  N.  C.  476,  11  S.  E.  589,  18  Am. 
St.  Rep.  920  (1890);  Spencer  v. 
Roper,  13  Ired.  333  (1852). 

Ohio. —  Youngs  v.  Heffner,  36  Ohio 
St.  232    (1880). 

Pennsylvania. —  In  re  Freeman's 
Estate,  227  Pa.  154,  75  Atl.  1063 
(1910)  ;  Easterly's  Appeal,  109  Pa.  St. 
222  (1885)  ;  Holmes  V.  Johnson,  42 
Pa.  St.  159  (1862);  Burr  v.  Sim, 
4  Whart.  150    (1838). 

Rhode  Island. —  Appeal  of  Hackett, 
27  R.  I.  587,  65  Atl.  268  (1906); 
In  re  Truman,  27  R.  I.  209,  61  Atl. 
598    (1905). 

South  Carolina. —  Griffin  v.  South. 
Ry.,  66  S.  C.  77,  44  S.  E.  562  (1903)  ; 
Boyce  v.  Owens,  1  Hill  (S.  C.)  8  (1833). 

South  Dakota. — Burnett  v.  Costello, 
15  S.  D.  89,  87  N.  W.  575   (1901). 

Tennessee. —  Puckett  v.  State,  1 
Sneed  355   (1853). 

Texas. —  French  v.  McJGinnis,  69 
Tex.  19,  9  S.  W.  323  (1887)  ;  Primm 
V.  Stewart,  7  Tex.  178   (1851). 

Vermont. —  Hurlburt  v.  Hurlburt, 
63   Vt.  667,  22  Atl.   850    (1891). 

Washington. —  Scott    v.    McNeal,    5 


Wash.  309,  31  Pae.  873,  34  Am.  St. 
Rep.  863   (1892). 

West  Virginia. —  Boggs  v.  Harper, 
45  W.  Va.  554,  31  S.  E.  943    (1898). 

Wisconsin. —  Cowan  v.  Lindsay,  30 
Wis.   586    (1872). 

United  States. —  Northwestern  Mut. 
L.  Ins.  Co.  V.  Stevens,  71  Fed.  258, 
18  C.  C.  A.  107  ( 1895 )  ;  Davie  v- 
Briggs,  97  U.  S.  628,  24  L.  ed.  1086 
(1878).  "  When  a  person  goes  abroad, 
and  has  not  been  heard  of  for  a  long 
time,  the  presumption  of  the  continu- 
ation of  life  ceases  at  the  expiration 
of  seven  years  from  the  period  when 
he  was  last  heard  of.  And  the  same 
rule  holds,  generally,  with  respect  to 
persons  away  from  their  usual  places 
of  resort,  and  of  whom  no  account  can 
be  given."  Whiting  v.  Nicholl,  46 
HI.  230,  234   (1867). 

No  necessity  for  further  evidence. — 
This  presumption  of  law,  like  any 
other,  operates  in  the  absence  of  direct 
evidence  on  the  subject.  It  follows 
that  when  the  presumption  is  brought 
into  operation  by  proof  of  the  con- 
stituent facts  which  ground  it,  no 
necessity  exists  for  showing  that  the 
person  in  question  was  subject  to 
some  peril  calculated  to  shorten  his 
life.  Bradley  v.  Modern  Woodmen  of 
America,  (Mo.  App.  1910)  123  S.  W. 
69.  Obviously,  however,  the  propo- 
nent is  at  liberty,  with  the  permission 
of  the  judge  to  corroborate  his  infer- 
ence by  proof  to  such  an  effect. 

2.  Giles  V.  Morrow,  1  Ont.  Rep.  527 
(1882). 

3.  §§  556  et  seq. 

4.  Smith  V.  Combs,  49  N.  J.  Eq. 
420,  24  Atl.  9    (1892). 
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of  law,  being  a  mere  administrative  assumption  or  determination 
for  procedural  purposes  of  the  probative  or  judicial  value  of  cer- 
tain inferences  of  fact,  does  not  itself  add  to  these  inferences  any 
actual  additional  probative  weight.  Thus,  three  years  absence 
without  tidings,  will,  where  there  is  no  evidence  to  an  infirmative 
effect,  raise  an  inference  of  fact  that  the  absentee  is  dead.  But 
should  the  legislature  see  fit  to  say  that  a  person  so  absent  shall, 
for  certain  purposes,  e.  g.,  marriage,  be  "  presumed  "  to  be  dead, 
the  statutory  presumption  cannot  be  used  to  prove  actual  death 
in  any  other  connection.^  The  inferences  of  fact  from  the  absence 
alone  remain  analogous  to  the  gold  of  a  melted  coin.  Legislative 
authority  may,  with  certain  objects  confer  a  fictitious  value  upon 
its  coin.  It  may  place  certain  labels,  mottoes,  titles  and  the  like 
upon  them.  It  may  employ  a  certain  precentage  of  inferior  metal. 
The  actual  intrinsic  value  of  the  gold  will  survive  the  removal  of 
all  these  extraneous  adjuncts.  So  judicial  administration  or  leg- 
islative action  may  give  fictitious  value  for  limited  purposes 
to  rational  inferences  of  fact.  Tor  example,  a  probative  value 
may  be  assumed  or  even  arbitrarily  assigned  to  or  diminished  from 
a  particular  inference  or  set  of  inferences.  Stripped  of  these,  as 
where  confiicting  evidence  is  received,  the  real  probative  value  of 
any  inference  of  fact  remains  and  is,  always  available,  in  any 
scientific  system,  to  the  party  whose  case  it  serves. 

§  1096.  (Presumptions   of  Law;   Presumption   of   Deatli); 

No  reverse  Presumption. — The  presumption  of  death,  being  based 
upon  an  inference  of  fact  that  the  persons  will  naturally  com- 
municate with  their  homes,  it  may  be  premised  that  in  certain 
contingencies  where  these  facts  are  not  shown  to  exist,  the  rule 
of  law  does  not  come  into  operation.  For  example,  it  is  of  no 
special  significance  that  one  who  has  left  home,  and  is  of  parts 
unknown  has  failed  to  hear  from  or  about  those  whom  he 
has  left  there.  As  the  supreme  judicial  court  of  Massachusetts 
observes ; —  "  If  a  man  leaves  his  home  and  goes  into  parts  un- 
known, and  remains  unheard  from  for  the  space  of  seven  years, 
the  law  authorizes,  to  those  that  remain,  the  presumption  of 
fact  that  he  is  dead;  but  it  does  not  authorize  him  to  presume 
therefore  that  any  one  of  those  remaining  in  the  place  which  he 
left  has  died,"  ^     In  other  words,  under  such  circumstances  the 

§   1095-1.  State  v.  Henke,  58  Iowa  §  1096-1.  Hyde  Park  v.  Canton,  130 

457    (1882).  Mass.  505,  507   (1880). 
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expiration  of  seven  years  without  tidings  gives  r^se  to  no  presump- 
tion of  law  that  the  person  at  home  is  dead.  The  same  rule  ap- 
plies in  case  of  absence  longer  than  seven  years.^ 

§  1097.  (Presumptions   of  Law;   Presumption   of  Death); 

Statutory  Modiications. —  The  legislature  has  introduced  certain 
variations  upon  this  general  rule  of  presumption.^  Occasionally 
a  less  time  than  seven  years  is  declared  to  be  sufficient  to  ground 
the  presumption  of  law.^  Other  statutes  have  been  limited  in 
■operation  to  residents  of  the  forum.  In  this  case,  application  to 
other  persons  is  excluded.^  Even  where  the  statutory  provision 
is  broad  enough  to  cover  a  voluntary  and  open  change  of  domicile 
and  residence  outside  df  the  state,  the  intent  of  the  legislature 
may  be  so  far  followed  as  to  limit  the  application  of  the  pre- 
sumption to  cases  where  the  absentee  has  abandoned  his  home 
which  still  remains  in  the  jurisdiction  of  the  forum.*  In  such  a 
case  it  is  necessary  to  establish  conclusively  that  the  decedent 
left  the  state.® 

§  1098.  (Presumptions    of    Law;    Presumption    of    Deatli; 
Statutory  Modifications);  Absence  from   Jurisdiction It  has 

been  frequently  required,  in  the  statutory  variants  of  the  prer 
sumption  of  the  law  of  death  without  tidings,  that  the  absence  of 
the  person  in  question  must  be  shown  to  have  been  in  another  state 
or  country.^  But  to  require  affirmative  proof,  as  certain  of  these 
statutes  do,  that  the  person  in  question  is  beyond  the  sea,  or  out 

2.  Garwood  v.  Hastings,  38  Cal.  216  is  necessary  that  there  should  have 

(1889)    (17  years).  been  an  adjudication  of  death.     Hoi- 

§  1097-1.  Matter  of  Bd.  of  Educa-  lowell  v.  Adams,    (Ky.   1909)    119   S. 

tion,    173    N.    Y.    321,    66   N.    E.    11  W.  1179.     See  also,  Grimes  v.  Miller, 

(1903)    [dismissing  appeal  77  N.  Y.  221  Mo.  636,  121  S.  W.  21   (1909). 

S-uppl.  1121   (1902)].  §  1098-1.  Louisville  Bank  v.  Public 

2.  Mo.  Rev.  St.,  (1899)  §  3144;  School  Trustees,  83  Ky.  219  (1885); 
Winter  v.  Supreme  Lodge  K.  of  P.,  96  Spurr  v.  Trimble,  1  A.  K.  Marsh. 
Mo.  App.  1,  69  S.  W.  662   (1902).  (Ky.)    278    (1818)  ;    Winter   v.   Sup. 

3.  Ironton  Fire  Brick  Go.  v.  Tucker,  Lodge  K.  of  P.,  96  Mo.  App.  1,  69 
•26   Ky.  L.   Rep.   532,   82  S.   W.   241      S.   W.   662    (1902);    Biegler   v.  Sup. 

(1904).  Council,     etc.,     57     Mo.     App.     419 

4.  Latham  v.  Tombs,  (Tex.  Civ.  (1894);  Dickens  v.  Miller,  12  Mo. 
App.  1903)  73  S.  W.  1060.  App.     408      (1882);     Mo.     Rev.     St. 

5.  Bradley  v.  Modern  Woodmen  of  (1899)  §  3144;  Turner  p.  Sealock,  21 
America,  (Mo.  App.  1910)  123  S.  W.  Tex.  Civ.  App.  594,  54  S.  W.  358 
69.  Even  in  such  a  case,  in  order  to  (1899)  ;  Tex.  Rev.  St.  art.  3373 
protect   the   purchasers   buying   from  (1841). 

the  heirs  of  the  alleged   decedent,  it 
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of  the  state  or  hiding  in  it,  is  to  demand  the  impossible.  Evi- 
dence showing  that  the  person  is  doing  anything  establishes  that 
he  is  alive,  and  it  is  precisely  this  fact  which  the  absence  of  all  tid- 
ings tends  to  negative.  This  was  well  pointed  out  by  a  l^Tew  Jer- 
sey court;  ^  — "  It  is  insisted  that  the  act  of  1797,  declaring  when 
the  death  of  persons  absenting  themselves  shall  be  presumed,  has 
altered  the  common  law  rule,  and  rendered  it  necessary  to  prove 
one  of  three  alternatives  specified  in  the  statute;  viz.,  that  the 
party  remains  beyond  the  sea,  or  absents  himself  from  this  state, 
or  conceals  himself  within  this  state.  But  it  is  obvious  that  this 
construction  of  the  statute  would  totally  defeat  its  object.  Evi- 
dence that  the  party  was  actually  absenting  himself  from  the  state, 
or  was  concealing  himself  within  the  state,  would  necessarily  prove 
that  he  was  living,  and  would  consequently  rebut  the  very  pre- 
sumption that  the  statute  was  designed  to  create.  All  the  proof 
that  can  be  required  or  expected  is,  that  the  party  has  been  absent 
from  the  state,  or  from  his  family  or  home,  and  has  not  been 
heard  from  within  the  period  prescribed  by  the  statute.  The  effect 
of  the  statute  was  simply  to  define  the  limits  and  direct  the  appli- 
cation of  an  ancient  rule  of  the  common  law,  which  had  been 
adopted  and  applied  by  existing  English  statutes  to  certain  speci- 
fied cases.^  The  statute  may,  perhaps,  have  been  further  designed 
to  convert  a  mere  presumption  of  fact  into  a  presumption  of  law ; 
for  it  seems  to  have  been  doubted  whether  at  common  law  the  pre- 
sumption of  death  arising  from  seven  years'  absence  was  obliga- 
tory upon  juries.  But  in  this  respect,  the  rule  at  common  law  is 
now  held  to  be  as  obligatory  as  that  prescribed  by  the  statute."  * 

Proof  of  other  facts  grounding  an  inference  of  death  is  not  ex- 
cluded by  the  existence  of  such  statutes  as  provided  that  seven 
years'  absence  beyond  sea,  or  out  of  the  state  shall  found  a  pre- 
sumption of  death;* — unless,  indeed,  there  be  affirmative  proof 
that  the  person  has  left  the  state  or  country. 

§  1099.  (Presumptioas   of  Law;   Presumption   ot  Death); 

Proof  of  Death  by  Inferences  of  Fact —  While  the  mere  length  of 
time  during  which  the  presumption  of  continuance  of  life  is  re- 

2.  Osborn  v.  Allen,  26  N.  J.  L.  388  4.  See  1  Phil.  &  Amos  468,  note  1. 
(1857).  5.     Louisville      Bank     v.      Public 

3.  Thome  v.  Rolff,  1   Dyer  185a;  School  Trustees,  83  Ky.  219    (1885). 
S.  C.  Bendloe  86   (1894)  ;  1  Jax:.  I.  c. 

XI,  19  Car.  2,  c.  6   (1667)  ;  1  Phil.  & 
Amos  468 ;  1  Greenl.  Ev.  §  41. 
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quired  to  operate,  gradually  deprives  it  of  probative  vpeight,  such 
continuance  does  not  remove  the  administrative  assumption  until 
the  limits  of  known  human  longevity  have  been  reached.-^  The 
court,  as  a  matter  of  administration,  will  continue  to  assume,  if 
not  presume  or  infer,  that  the  given  life  is  still  in  being,  in  the 
sense,  that  mere  lapse  of  time,  within  the  limits  of  possible  long- 
evity, will  not  establish  a  prima  facie  case  in  favor  of  death.  The 
inertia  of  the  court  will  not,  however,  be  overcome,  except 
by  facts  from  which  an  inference  of  death  may  logically  be 
drawn,^  occurrence  of  shipwrecks,^  the  outbreak  of  serious  epi- 
demics* and  the  like^  may  so  reinforce  the  inference  arising  from 


§  1099-1.    §  1042,  n.  9. 

2.  Magness  v.  Modern  Woodmen  of 
America,  (Iowa  1909)  123  N.  W. 
169;  Modern  Woodmen  of  Am.  v.  Get- 
dom,  (Kan.  1908)  94  Pac.  788 ;  Jacobs 
V.  Fowler,  119  N.  Y.  Suppl.  647 
(1909). 

3.  Massachusetts.  —  Bowditch  v. 
Jordan,  131  Mass.  321    (1881). 

Mississippi. —  Learned  v.  Corley,  43 
Miss.  687   (1870). 

tiew  York. —  Merritt  v.  Thompson, 
1  Hilt.  550  (1858)  ;  King  v.  Paddock, 
18  Johns.  141    (1820)    (18  years). 

Pennsylvania. —  Holmes  r.  Johnson, 
42  P.  St.  159    (1862)    (38  years). 

South  Carolina. — 'Gibbes  v.  Vin- 
cent, 11  Rich.  323   (1858). 

Texas. —  Hess  v.  Webb,  (Civ.  App. 
1908)    113  S.  W.  618    (50  years). 

United  States. —  The  San  Rafael, 
141  Fed.  270,  72  C.  C.  A.  388   (1905). 

England. —  In  re  Johnson,  78  L.  T. 
Rep.  (N.  S.)  85  (1897);  Sillick  v. 
Booth,  11  L.  J.  Ch.  41,  1  Y.  &  Coll. 
117,  20  Eng.  Ch.  117  (1841).  "Death 
may  be  proved  by  showing  facts  from 
which  a  reasonable  inference  would 
lead  to  that  conclusion,  as  by  proving 
that  a  person  sailed  in  a  particular 
vessel  for  a  particular  voyage,  and 
that  neither  vessel  nor  any  person 
on  board  had  been  heard  of  for  a 
length  of  time  sufficient  for  informa- 
tion to  be  received  from  that  part  of 
the  globe  where  the  vessel  might  be 
driven    or    the    persons    on    board    of 


her  might  be   carried."     Johnson  v. 
Merithew,  80  Me.  Ill    (1888). 

4.  Chapman  v.  Kullman,  191  Mo. 
237,  89  S.  W.  924  (1905)    (smallpox). 

5.  Thus  the  facts  that  a  person  was 
dangerously  ill  or  in  a  weak  state 
of  health,  and,  while  in  this  condi- 
tion was  exposed  to  great  peril  of 
disease  or  accident,  or  that  he  em- 
barked on  a  vessel  never  heard  from 
though  the  length  of  voyage  had  long 
since  elapsed,  may  furnish  inferences 
of  death  at  the  end  of  a  period  less 
than  seven  years.  Eagle  v.  Emmet, 
4  Bradf.  Sur.  117  (1856);  Smith  v. 
Knowlton,  11  X.  H.  191  (1840).  In 
like  manner,  in  a  case  where  deceased 
was  last  seen  on  an  overland  journey 
to  California,  through  a  country  in- 
fested with  hostile  Indians,  and  de- 
termined to  fight  his  way  through, 
the  courts  presume  from  the  fact  that 
neither  he  nor  any  of  the  party  were 
since  seen  that  he  died  soon  after  he 
was  last  known  to  have  been  alive. 
Davie  v.  Briggs,  97  U.  S.  628  (1878). 

Sickness,  bad  bodily  condition,  etc. 
—  Where  the  person  in  question, 
when  last  heard  from,  was  afflicted 
with  disease  the  inference  of  death 
from  lack  of  tidings  will  be  increased 
in  probative  force  according  to  the 
seriousness  of  the  disease. 

lovxi. — Leach  v.  Hall,  95  Iowa  611, 
64  N.  W.  790  (1885)   (consumption), 

Louisiana.—  Jamison  v.  Smith,  35 
La.  Ann.  609    (1883)    (joined  army). 
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lapse  of  time  as  with  it,  to  constitute  a  case  in  favor  of  death 
upon  which  a  jury  might  reasonably  act.  The  force  of  all  such 
inferences  is  greatly  enhanced  where  unavailing  efforts  to  acquire 
knowledge  as  to  the  whereabouts  or  existence  of  the  party  have 
been  made.®  The  truth,  however,  of  this  proposition  is  not 
affected  by  the  circumstance  that  in  connection  with  other  facts, 
length  of  unexplained  absence,  unheard  from,  will  lead  to  an  in- 
ference of  death  even  before  the  expiration  of  seven  years.^ 


Maine. —  Chapman  v.  Kimball,  83 
Me.  339,  22  Atl.  254  (1891)  (bad 
bodily  condition). 

yew  York-. —  Cambreleng  c.  Purton, 
13  N.  Y.  Suppl.  741  (1890)  [affirmed 
in  135  N.  y.  610,  26  N.  E.  907 
(1891)]. 

England. —  Webster  v.  Birchmore, 
13  Ves.  Ch.  362,  33  Eng.  Reprint  329 
(1807)  (sickness).  The  same  result 
follows  where  the  absentee  disappears 
from  the  knowledge  of  his  friends  and 
home  relatives  when  he  is  infirm  or 
seriously  impaired  in  bodily  strength. 
Cambreleng  v.  Purton,  13  N.  Y.  Suppl. 
741  (1890)  [affirmed  in  125  N.  Y. 
610,  26  N.  E.  907  (1891)]  (alcohol- 
ism). 

6.  Alabama. —  Smith  v.  Smith,  49 
Ala.  156    (1873). 

Illinois. —  Modern  Woodmen  of 
America  i;.  Graber,  128  111.  App.  583 
(t906);  Litchfield  i'.  Keagy,  78  111. 
App.  398    (1898). 

Kansas. —  Eenard  v.  Bennett,  76 
Kan.  848,  93  Pac.  261  (1908);  Mod- 
ern Woodmen  of  America  v.  Gerdom, 
83  Pac.  1100    (1905). 

Maine. —  Chapman  v.  Kimball,  83 
Me.  389,  33  Atl.  254   (1891). 

Michigan. —  Bailey  v.  Bailey,  36 
Mich.  181  (1877). 

New  York. —  Dunn  v.  Travis,  67  N. 
Y.  Suppl.  743,  56  App.  Div.  317 
(1900)  ;  Dworsky  v.  Arndstein,  51  N. 
Y.  Suppl.  597,  29  App.  Div.  374 
(1898). 

Pennsylvania. —  Ulrich's  Estate,  14 
Phila.  243    (1880). 

England. —  Doe  r.  Andrews,  15  Q. 
B.  756,  69  E.  C.  L.  756  (1850)  ;  Doe 
V.  Deakin,  4  B.  &  Aid.  433,  23  Eev. 


Rep.  335,  6  E.  C.  L.  548  (1821) 
[Compare  Innis  v.  Campbell,  1  Rawie 
(Pa.)  373  (1829)].  "In  order  that 
the  presumption  of  life  may  be  over- 
come by  the  presumption  of  death, 
there  must  be  evidence  not  merely  of 
absence  from  home  or  place  of  resi- 
dence for  the  period  of  seven  years, 
but  there  must  be  a  lack  of  informa- 
tion concerning  the  absentee  on  the 
part  of  those  likely  to  hear  from 
him,  after  diligent  inquiry. 
Where  a.  person  has  left  his  home 
or  place  of  residence,  and  has  neither 
been  heard  of  nor  from  for  a  period 
of  seven  years,  he  may  be  presumed 
to  be  dead;  but  to  raise  this  pre- 
sumption there  must  be  some  proof  of 
inquiry  of  the  persons  and  at  the 
places  where  news  of  him,  if  living, 
would  most  probably  be  had."  Mod 
ern  Woodmen  of  Am.  v.  Gerdom, 
(Kan.  1905)  82  Pac.  1100,  1102,  per 
Burch,  J.  See  also,  Posey  v.  Hanson, 
10  App.  D.  C.  496  (1897);  13  Cyc 
301e. 

7.  Louisiana. —  Boyd  v.  New  Eng 
land  Mut.  L.  Ins.  Co.,  34  La.  Ann, 
848   (1882). 

New  York. —  Johnston  f.  Garvey 
134  N.  Y.  Suppl.  278   (1910). 

Tennessee. —  Puckett  v.  State,  1 
Sneed  355    (1853). 

Washington.  —  Washington  Safe, 
etc.,  Co.  V.  Lietzow,  109  Pac.  1021 
(1910). 

Africa. —  Ex  parte  Fereira,  18  Cape 
T.  L.  Rep.  1096  (1908)  (drowning 
accident)  ;  Ex  parte  Jansen,  18  Cape 
T.  L.  Rep.  880  (1908)  (drowning 
accident). 


135&  Eelevancy   Essential  to   Infeeenc^e.         §  1099a 

§  1099a.  (Presumptions  of  Law;  Presumption  of  Death; 
Proof  of  Death  by  Inferences  of  Fact) ;  Proof  must  be  competent. 

— Any  fact  upon  whieli  an  inference  of  death  is  to  be  based  must 
be  proved,  as  a  matter  of  course,  by  legal  testimony.  For  example, 
hearsay  will  not  be  received.  Death  cannot  be  proved  by  showing 
that  a  witness  has  "  heard "  ^that  the  person  in  question  was 
drowned.-^  So  also,  acts  of  conduct  by  persons  within  or  with- 
out the  family  of  which  the  individual  whose  death  is  in  question 
was  a  member,  concerning  his  absence  whidh  amount  to  the  state- 
ment of  an  inference  or  conclusion  on  their  part  that  he  is  or  is 
not  dead,  are  to  be  rejected.  So  far  as  probative  at  all,  it  is  only 
by  virtue  of  an  implied  assertion  and  this,  in  effect,  is  hearsay.^ 
Thus,  that  the  absentee  was  treated  in  legal  proceedings  as  a  non- 
resident' is  inadmissible.  That  the  testator  on  whose  disposition 
of  property  the  inquiry  arises  apparently  supposed  that  the  alleged 
deceased  person  was  living  within  seven  years,  is  for  like  reasons, 
in  itself,  a  matter  of  no  consequence.* 

Admissions. —  The  law  of  admissions  may  operate  to  estop  a 
iparty  from  claiming  that  a  given  person  is  dead.  For  forensic 
purposes,  a  party  who  admits  that  a  person  is  alive  by  a  judicial 
admission  will  not  be  permitted  to  deny  that  fact  however  strong 
the  inference  of  death.^ 

Documents. —  The  same  rule  applies  to  documents.  A  certifi- 
cate of  death,  to  be  valid,  must  be  properly  authenticated.* 

Relevancy. —  It  is  essential,  moreover,  to  admissibility  that 
the  fact  offered  in  evidence  should  be  relevant.  Indeed,  it  is 
only  when  this  relevancy  exists  that  an  inference  of  fact  can 
arise  at  all.     Probative  relevancy  in  the  law  of  evidence  states 

Evidence  usually  circumstantial.—  2.  §§  2698  et  seq. 
Death,  being  a  matter  of  s«crecy  and  Rumor  will  not  be  received.     Ken- 
seclusion,   evidence   of  its   occurrence  nedy  v.  Modern  Woodmen  of  America 
is   usually   circvimstantial,    the   testi-  (III.    1910)    243    111.    560,    90    N.    E. 
mony  of  direct  percipients  being  un-  1084. 

attainable.      Boyd    v.    New    England  3.   Ferrell  v.    Grigsby,    (Tenn.   Ch. 

Mut.    L.   Ins.   Co.,   34   La.   Ann.   848  App.  1899)   51  S.  W.  114. 

(1882);    Bailey  v.   Bailey,    36   Mich.  4.  Whiteside's   Appeal,   23   Pa.   St. 

181    (1877);   John  Hancock  Mut.  L.  114   (1854). 

Ins.     Co.     V.     Moore,     34    Mich.     41  5.  Doane     v.     McKenny,     2     Nova 

(1876).  Scotia  328    (1854). 

§    1099a-l.    Iberia    Cypress    Co.    v.  6.  Lucas  v.  Current  River  Land  & 

Thorgeson,   116   La.   218,   40   So.   682  Cattle   Co.,    186   Mo.   448,   85   S.   W. 

(1906)  ;  Harris  v.  State  Bank,  97  N.  359    (1905). 
Y.  Suppl.  1044,  49  Misc.  458   (1906). 
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from  the  standpoint  of  existence  the  same  relation  which  the  in- 
ference of  fact  announces  from  the  view-point  of  intellect  or  logi- 
cal reasoning.  It  apparently  follows  as  a  necessary  consequence 
that  in  proving  the  fact  of  death  by  inferences  of  fact  only  such 
as  are  probatively  relevant  and  not  excluded  by  some  rule  of 
procedure  will  be  received  in  evidence. 

§  1100.  (Presumptions    of    Law;    Presumption    of    Death; 
Proof  of  Death  by  Inferences  of  Fact);  Failure  to   Hear. — 

Especially  prominent  among  aiSrmative  inferences  of  death  is 
that  which  arises  from  the  failure  to  hear  from  or  concerning 
the  person  in  question  by  those  who  naturally  would  have  heard 
from  him  had  he  been  alive.  So  instinctive  and  customary  is  it 
that  one  away  from  home,  even  if  he  have  acquired  a  new  domi- 
cile elsewhere,  should  desire  to  communicate  with  family  and 
friends,  that  when  it  is  made  to  appear  in  evidence  that  such 
persons  have,  without  assignable  cause,  failed  to  hear  from  or  of 
an  absent  member  of  the  family  for  a  considerable  time^  an  in- 
ference of  fact  arises  that  he  is  dead.  Failure  to  hear  from  the 
absent  person  is  a  necessary  condition  for  bringing  into  opera- 
tion the  presumption  of  law  under  consideration.  The  bare  fact 
of  absence  for  seven  years^  is  not,  as  has  been  seen,^  sufScient,  as 

§   1100-1.  Arkansas. —  Matthews  v.  New  Jersey. —  Osborn  v.  Allen,  26 

Simmons,   49   Ark.   468,   5   S.  W.   797  N.  J.  L.  388    (1857). 

(1887).  Sew  TorA:.— Sheldon  v.  Ferris,  45 

California. —  Garwood  r.   Hastings,  Barb.  124    (1865). 

38   Cal.  216    (1869)     (17  years).  Xorth  Carolina. —  Lewis  v.  Mobley, 

Delaware. —  Doe     v.      Stockley,      6  20    N.     C.     323,     34   Am.    Dec.    379 

Houst.   447    (1881).  (1839). 

District    of    Columbia. —  Baden    V.  Ohio. —  Youngs  v.  Heffner,  36  Ohio 

McKenny,  7  Mackey  268    (1889).  St.  232    (1880). 

Indiana. —  Baugh  r.  Boles,  66  Ind.  Pennsylvania. —  Holmes     v.     John- 

376    (1879).  son,  42  Pa.  St.  159    (1862). 

Eentuchy. —  Louisville       Bank      v.  Tennessee. —  Shown  i\  McMackin,  9 

Public   School   Trustees,   83   Ky.   219  Lea  601,  42  Am.  Eep.  680   (1883). 

(1885).  England. —  In  re  Benjamin,  [1902] 

Louisiana. —  Jamison  v.   Smith,  35  1  Ch.  723,  71  L.  J.  Ch.  319,  86  L.  T. 

La.  Ann.  609    (1883).  Rep.    (N.  S.)    387;   Mcilahon  v.  Mc- 

Maine.— Burleigh     r.     Mullen,     95  Elroy,  Ir.  R.  5  Eq.  1   (1869). 

Me.  423,  50  Atl.  47   (1901).  Canada.— Burns  v.   Canado  Co.,  7 

Massachusetts. —  Bowditch    r.    Jor-  Grant  Ch.   (U.  C.)   587  (1859). 

dan,  131  JIass.  321    (1881).  2.  Brown  v.  Jewett,  18  N.  H.  330 

Michigan. —  Bailey     r.     Bailey,     36  (1846). 

Mich.  181    (1877).  3.  §  1092. 

Mississippi. —  Learned  r.  Oorley,  43 
Miss.  687   (1871). 
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an  inference  of  fact,  standing  alone,  to  make  a  prima  facie  case 
overcoming  the  assumption  or  presumption  of  the  continuance 
of  life.  Seven  years'  absence,  however,  might,  coupled  with  the 
total  failure  to  hear  from  the  absentee  in  certain  quarters,  have 
that  effect. 

§  1101.  (Presumptions    of    Law;   Presumption    of    Death; 
Proof  of  Death  by  Inferences   of  Fact;  Failure   to  Hear); 

Absence  of  Tidings  is  important  only  when  it  exists  at  Absentees 
Home —  The  presumption  of  law  that  a  person  not  heard  from 
for  seven  years  is  dead,  arises  only  when  the  absence  of  the  per- 
son in  question  is  from  his  home,^  with  which  he  would  be  natur- 
ally inclined  to  communicate,  and  whither  he  would  be  likely,  at 
intervals,  to  return.  l\o  similar  inference  of  fact  arises  where 
the  person  has  changed  his  domicile,  or  otherwise  transferred 
home  ties^  or  where  he  has  removed  to  a  different  state  or  to  a 
foreign  country.^  Only  ignorance  by  the  home  relatives  is  signifi- 
cant in  this  connection.*     In    the  same  way  where  relatives  liv- 


§  1101-1.  Stinchfield  v.  Emerson, 
52  Me.  465,  83  Am.  Dec.  524   (1864). 

2.  Hansen  v.  Owens,  132  Ga.  648, 
64  S.  E.  800  (1909);  Wentworth  V. 
Wentworth,   71  Me.   72    (1880). 

3.  Maine. —  Wentworth  v.  Went- 
worth, 71  Me.  72    (1880). 

Xew  Yorfc.-- McCartee  v.  Camel,  1 
Barb.  Ch.  455    (1846). 

Ohio. —  Barr  v.  Chapman,  11  Ohio 
Dec.  (Reprint)  862,  30  Cine.  L.  Bui. 
264    (1886). 

Pennsylvania. —  Francis  v.  Francis, 
180  Pa.  St.  644,  37  Atl.  120,  57  Am. 
St.  Eep.  668   (1897). 

Texas. —  Latham  v.  Tombs,  73  S. 
W.   1060    (1903). 

England. —  Mullaly  v.  Walsh,  Ir. 
R.  6  C.  L.  314  (1872).  It  may,  how- 
ever, in  order  to  establish  an  infer- 
ence of  death,  be  shown  that  infor- 
mation regarding  the  person  in  ques- 
tion has  been  fruitlessly  sought  at  his 
new  place  of  residence.  McCartee  v. 
Camel,  1  Barb.  Ch.  (N.  Y.)  455 
(1846). 

4.  Kentucky. —  Ironton  Fire  Brick 
Co.  V.  Tucker,  26  Ky.  L.  Rep.  533, 
82  S.  W.  241    (1904). 


Maine. —  Wentworth  v.  Wentworth, 
71  Me.  72   (1880). 

Massachusetts. —  Hyde  Park  v. 
Canton,  130  Mass.  505  (1881)  ;  Com. 
V.  Thompson,  11  All.  23    (1865). 

Mississippi. —  Manley  v.  Pattison, 
73  Miss.  417,  19  South.  236,  55  Am. 
St.  Eep.  543    (1895). 

Nebraska. —  Thomas  v.  Thomas,  16 
Nebr.   553,  20  >r.   W.   846    (1884). 

Keio  York. —  In  re  Miller,  9  N.  Y. 
Suppl.  639  (1890)  ;  Matter  of  Tobin, 
15  N.  Y.  St.  749  (1888).  "Evidence 
of  parties  having  no  particular  in- 
terest in  the  person  whose  life  or 
death  is  in  issue,  not  being  relations, 
friends  or  members  of  the  family, — 
parties  with  whom  the  absent  person, 
if  alive  would  not  be  likely  to  have 
any  correspondence;  .  .  .  should 
have  but  little  weight."  Smith  v. 
Smith,  49  Ala.  156  (1873).  Inquiry 
should  be  made  among  "  those  who 
are  nearly  related  to  them,  or  were 
upon  terms  of  friendship  with  them, 
and  remained  at  or  near  the  place 
where  they  last  resided."  Thomas  v. 
Thomas,  16  Neb.  553  (1884).  "The 
absence,  without  being  heard  from  in 
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ing  elsewhere  than  at  home  fail  to  hear  from  the  person  in 
question^  the  circumstance  is  not  regarded  as  significant.  Even 
where  a  hushand  or  wife,®  move  away  from  the  former  home  of 
the  absentee,  their  failure  to  hear  from  him  is  not  necessarily 
probative/ 

A  fortiori  where  an  entire  family  remove  from  the  old  home 
the  failure  of  the  relatives  remaining  there  even  after  a  long 
time*  to  hear  from  the  head  of  the  family  does  not  raise  a  pre- 
sumption that  they  are  all  dead.  For  similar  reasons,  the  failure 
of  strangers,  whether  at  or  near  the  home  or  not,  is  devoid  of  pro- 
bative effect  in  this  respect.® 

Intimate  friends  may  properly,  however,  constitute  a  class 
whose  failure  to  hear  from  or  about  an  absentee  may  be  highly 
significant.-^"    Should  it  happen  that  the  absentee  leaves  no  family 


seven  years,  which  will  warrant  the 
presumption  that  a  person  is  dead, 
means  absence  from  that  person's 
place  of  residence  —  his  home  — with 
which  place  he  would  most  certainly 
keep  up  some  kind  of  communication, 
or  to  which  he  would  return  were  he 
alive."  Keller  r.  Stuck,  4  Eedf.  294 
(1880).  "  The  presumption  of  death, 
from  any  lapse  of  time  which  the 
evidence  in  the  case  would  justify, 
would  only  apply  where  the  individ- 
ual alleged  to  be  dead  had  left  the 
place  of  his  domicile  and  had  not 
been  heard  from  for  seven  years  or 
more."  Duke  of  Chamberland  v. 
Graves,  9  Barb.  595   (1850). 

Even  an  extended  absence  from  a 
plaie  where  the  absentee  had  no  dom- 
icile gives  rise  to  no  presumption  of 
death.  Thus  no  presumption  of  death 
arises  even  in  case  of  twenty  years' 
absence  from  the  place  where  it  is 
not  shown  that  the  person  in  ques- 
tion ever  had  a.  residence.  Stinch- 
field  r.  Emerson,  52  Me.  465    (1864). 

Intimate  friends  remaining  at  or 
near  the  homes  are  properly  classed 
with  relatives  in  this  connection. 
Thomas  r.  Thomaa,  16  Neb.  553,  20 
N.  W.  846    (1884). 

Inference  of  change  of  domicile. — 
The  Supreme  Court  of  Xew  Hamp- 
shire ■'  do  not  perceive  any  solid  foun- 


dation "  for  a  contention  that  failure 
to  hear  from  an  absentee  raises  not 
so  much  an  inference  of  his  death  as 
that  he  has  changed  his  domicile. 
■\Yinship  v.  Conner,  42  X.  H.  341 
(1861).  To  other  courts  the  argu- 
ment has  seemed  to  merit  more  con- 
sideration. Smith  V.  Smith,  49  Ala. 
156   (1873). 

5.  Litchfield  r.  Keagy,  78  111.  App. 
398  (1898);  Hitz  v.  Algreen,  170  111. 
60,  48  X.  E.  1068    (1897). 

6.  Thomas  i:  Thomas,  16  Xeb.  553, 
20  X.  W.  846  ( 1884 ) . 

7.  (Jorham  r.  Settegast,  (Tex.  Civ. 
App.   1906)    98  S.  W.   665. 

8.  Campbell  i:  Eeed,  24  Pa.  St.  498 
(30  years)  (1855).  "The  probability 
of  the  death  of  all  the  members  of  «. 
family  of  five  is  scarcely  suggested 
by  proof  that  certain  persons,  not 
shown  to  have  been  related  to  the 
family  nor  to  have  associated  with 
it  or  any  of  its  members  in  social  or 
business  relations,  have  not  heard 
from  the  family  since  its  removal 
from  the  town."  Manley  r.  Pattison, 
73  Miss.  417,  421,  19  South.  236,  55 
Am.  St.  Rep.  543    (1895). 

9.  State     i:   Teulon,   41    Tex.     249 
(1S74). 

10.  Wentworth  v.  Wentworth,  71 
Me.  72  (1880). 
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with  whom  he  is  on  friendly  terms,  and  no  intimate  associates 
with  whom  he  has  been  in  the  habit  of  corresponding"  silence 
'as  to  news  from  him  at  his  former  home  can  scarcely  be  regarded 
as  of  probative  importance.^^  The  fact  that  the  postal  authori- 
ties^^ or  the  makers  of  directories'*  at  the  place  of  an  absentee's 
former  residence  do  not  know  him  is  but  slight  evidence  that  he 
is  dead. 

§   1102.   (Presumptions    of    Law;    Presumption    of    Death; 
Proof  of  Death  by  Inferences  of  Fact;  Failure  to  Hear);  Actual 

Receipt  of  Tidings. —  The  fact  of  tidings  of  an  absentee  or  other 
evidence  that  he  is  still  alive  at  a  certain  time,  may  be  proved 
by  any  one.''  Such  knowledge  is  equally  destructive  of  the  infer- 
ence of  death  regardless  of  the  relation  to  the  home  of  the  per- 
sons possessed  of  it.  As  was  said  in  Massachusetts ; —  "  There 
is  no  rule  of  law  which  confines  such  intelligence  to  any  particu- 
lar class  of  persons.  It  is  not  a  question  of  pedigree."  ^  The 
fact,  moreover,  of  such  knowledge  is  one  independently  relevant.' 
Therefore,  it  need  scarcely  be  said  that  where  a  person  has  been 
heard  from  at  a  particular  time,  the  evidence  will  not  be  re- 
jected as  hearsay.*  The  fact  that  tidings  have  been  received  is 
itself  the  important  circumstance  and  tends  to  rebut  the  infer- 
ence of  death  and  destroy  the  basis  upon  which  the  statutory 
presumption  rests. 

§  1103.  (Presumptions    of    Law;    Presumption    of    Death; 
Proof  of  Death  by  Inferences  of  Fact;  Failure  to  Hear);  In- 

firmative  Considerations. —  Many  considerations,  both  objective 
and  subjective,  tend  to  impair  the  probative  force  of  the  in- 
ference of  fact  that  a  person  is  dead  because  he  has  not  been 
heard  from  by  his  family  and  friends  at  the  place  of  his  former 
residence  for  an  extended  time.    With  regard  to  the  people  of  the 

11.  In  re  Bd.  ot  Education,  173  N.       of  every  person  in  a  populous  city." 
Y.  321,  66  N.  E.  11  (1903).  Hall's  Deposition,  1  Wall.  Jr.  85,  104 

12.  Renard  v.  Bennett,  76  Kan.  848,       (1843). 

93  Pac.  261   (1908).  14.  Hall's  Deposition,  1  Wall.  Jr., 

13.  "Show    me   that    (alleged   de-       85.   104    (1843). 

ceased)     was   the     subject    of    some  §  1102-1.     Matthews  v.  Simmons, 

quick    consuming   disease,   or   of   any  49  Ark.  468,  5  S.  W.  797   (1886). 

specific  malady,  and  you  will  change  2.  Flynn  v.  Coffee,  13  All.  133,  134 

the  case.     .     .     .     It  is  no  presump-  (1866). 

tion  of  law  that  the  runners  of  the  3.  §§  2666  et  seq. 

post-office  know,  so  as  to  answer  at  4.  Dowd  v.  Watson,  105  N.  C.  476 

first  inquiry,  the  name  and  residence  (1890). 
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United  States,  the  reasoning  adopted  by  the  English  Courts  may- 
well  require  some  qualification  upon  acceptance  of  its  face  value. 
The  size  of  the  country,  the  sparseness  of  its  population  in  cer- 
tain sections,  the  roving  and  "  foot-free  "  nature  of  its  people,  a 
certain  observable  lack  of  inclination  to  carry  on  former  social 
relations  in  a  changed  environment,  the  absorbtion  of  interest  in 
commercial  pursuits,  these,  and  many  similar  influences  must  be 
held  in  mind  by  any  tribunal,  of  fact  or  law,  in  estimating  the 
probative  value  of  a  failure  to  hear  for  an  extended  time  even  at 
the  old  home  and  by  the  most  intimate  relatives.  In  weighing 
the  force  as  administrative  precedents  of  the  English  adjudica- 
tions, sage  and  illuminating  as  these  may  be  in  view  of  a  changed 
environment,  due  weight  must  be  given  to  these  social  changes 
in  the  life  of  the  Anglo-Saxon  in  a  different  habitat.  As  was  said 
by  the  supreme  court  of  Alabama ;  ^  —  "  Considering  the  great 
length  and  breadth  of  this  country,  and  the  migatory  character 
of  the  people,  the  presumption  has  less  force  than  in  the  country 
where  the  law  on  this  subject  originated." 

§  1104.  (Presumptions  of  Law;  Presumption  of  Deatti; 
Proof  of  Deatfi  by  Inferences  of  Fact;  Failure  to  Hear);  Prob- 
ability of  Information. —  The  inference  that  a  party  is  dead  be- 
cause he  has  not  been  heard  from  naturally  gains  in  probative 
force  in  proportion  to  the  probability  that  if  he  had  been  alive 
he  would  himself  have  communicated  with  his  friends  or  been 
mentioned  in  some  message  by  others.^     In  proportion  as  the 

§1103-1.     Smith  t;.  Smith,  49  Ala.  Ohio. —  Travelers'      Ins.      Co.      v. 

156,  158   (1873).  Roseh,  23  Ohio  Cir.  Ct.  491   (1903). 

§  1104-1.      Delaware. —  Garden    v.  Pennsylvania. —  Mutual   Ben.    Co.'a 

Garden,  2  Houst.  574  (1871).  Petition,   174  Pa.  St.  1,  34  Atl.  283, 

Illinois. —  Robinson  v.  Robinson,  51  52  Am.  St.  Rep.  814   (1896). 

111.  App.  317    (1893).  South    Carolina..— Gihh&'s    v.    Vin- 

Louisiana. —  Sterrett     v.     Samuel,  cent,  11  Rich.  323    (1858). 

108  La.  346,  32  South.  428    (1902).  United  Stafes.— Northwestern  :Mut. 

Maine. —  White    v.   Mann,   26    Me.  L.   Ins.   Co.   i;.   Stevens,  71  Fed.  258, 

361    (1846).  18    C.    C.   A.    107    (1895);    Davie   v. 

Michigan. —  Bailey    v.    Bailey,    36  Briggs,  97  U.  S.  628,  24  L.  ed.  1086 

Mich.  181    (1877).  (1878). 


-Lancaster   v.    Washing-  England. —  In    re    Johnson,    78    L. 

ton  L.  Ins.  Co.,  62  Mo.  121    (1876).  T.   Rep.    (N.   S.)    85    (1897);   Silliok 

New     York. —  Straub      v.      Grand  v.  Booth,  11  L.  J.  Ch.  41,  1  Y.  &  C. 

Lodge,    etc.,    37    N.    Y.    Suppl.    750,  117,  20  Eng.   Ch.   117    (1841);   Wat- 

2  App.  Div.  138    (1896)    [affirmed  in  son  r.  King,  1  Stark.  97,  2  E.  C.  L. 

158     N.     y.     729,     53     N.     E.      1132  54    (1815). 
(1899)]. 
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field  over  which  inquiries  are  to  be  made  and  from  which  alone 
information  can  be  received  becomes  limited,  does  the  inference 
of  death  from  failure  to  hear  grow  stronger  in  probative  force. 
Thus  where  a  person  was  last  seen  on  a  vessel  and  not  found  by 
diligent  search  while  still  at  sea,  a  few  hours  later,^  he  will  be 
presumed  to  be  dead. 

§  1105.  (Presumptions    of   Law;    Presumption    of    Death; 
Proof  of  Death  by  Inferences  of  Fact;  Failure   to  Hear); 

Shorter  Periods. —  It  is  not  to  be  inferred  from  what  has  been 
said,  that  the  prima  facie  inference  of  death  from  absejice,  un- 
accompanied by  information  among  family  and  friends  may  not 
arise  at  an  earlier  time  than  seven  years  where  appropriate  facts 
are  shown.  It  may  so  arise.^  Like  other  presumptions  of  law 
the  inference  of  fact  arising  from  the  circumstances  mentioned, 
seven  years  absence  without  hearings,  is  merely  accorded  a  prima 
facie  probative  effect.  When  other  evidence  is  produced  this 
prima  facie  inference  may  be  added  to,  in  which  case  a  shorter 
interval  may  establish  a  prima  facie  case  or,  on  the  other  hand, 
facts  tending  in  a  contrary  direction  may  so  far  diminish  the 
prima  facie  force  underlying  the  presumption  of  law,  that  a 
longer  interval  must  be  shown  or  other  affirmative  evidence  pro- 
duced. It  restates  the  same  thought  to  say  that  where  the  elapsed 
interval  is  less  than  seven  years  more  affirmative  evidence  of 

2.  Lancaster  v.  Washington  L.  Ins.  Nebraska. —  Cox   v.    Ellsworth,    18 

Co.,  ea  Mo.  131    (1876)  ;   Travellers'  Neb.  664,  26  N.  W.  460,  53  Am.  Rep. 

Ins.   Co.  V.   Rosch,   23   Ohio  Cir.   Ct.  837    (1886). 

491   (1902).  NetB  Hampshire.— Smith  V.  Knowh 

§    1105-1.     Delawwre. —  Garden    v.  ton,  11  N.  H.  191   (1840). 

-Garden,  2  Houst.  574  (1871).  IJew  Torfc.— Stouvenel  v.  Stephens, 

Illinois. —  Robinson  v.  Robinson,  51  2  Daly  319   (1868)  ;  Eagle  v.  Emmet, 

111.  App.  317  (1893).  4  Bradf.  Surr.  117    (1856). 

Iowa. —  Tisdale   v.   Conn.   Mut.    L.  Tennessee. —  Puckett    v.    State,     1 

Ins.   Co.,  26  Iowa  170,  96  Am.  Dec.  Sneed  355   (1853). 

136   (1868).  United  S<a*es.— Northwestern  Mut. 

Louisiana. —  Boyd  v.  New  England  L.  Ins.  Co.  v.  Stevens,  71  Fed.  258,  18 

Mut.    L.   Ins.    Co.,   34   La.   Ann.   848  C.  C.  A.  107  ( 1895 )  ;  Davie  v.  Briggs, 

(1882).  97  U.  S.  638,  24  L.  ed.  1086    (1878). 

Maine. —  White  «.  Mann,  26  Me.  361  England. —  Hickman   v.    Upsall,    L. 

(1846).  R.   20   Eq.    136,   23    Wkly.   Rep.   776 

Missouri. —  Carpenter    v.    Supreme  (1875)  ;  In  re  Webb,  Ir.  R.  5  Eq.  235 

Council  L.  of  H.,  etc.,  79   Mo.  App.  (1871)  ;  In  re  Beasney,  L.  R.  7  Eq. 

597    (1899)  ;    Dickens   v.    Miller,    12  498,  38  L.  J.  Ch.  159,  19  L.  T.  Rep. 

Mo.   App.   408    (1882);    Lancaster  v.  (N.  S.)  630  (1869)  ;  Danby  t?.  Dai^by, 

Washington  L.  Ins.  Co.,  62  Mo.  181  5  Jur.    (N.  S.)    54   (1859);  Cuthbert 

-(1876).  V.   Furrier,   6  Jur.  447,  2  Phil.   199 

Vol.  II        86 
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death  is  needed  tiban  where  the  whole  period  of  seven  years  has 
elapsed  without  tidings  from  the  person  in  question.^ 

§  1106.  (Presumptions    of    Law;    Presumption    of    Death; 
Proof   of   Death   by   Inference  of  Fact);   Subjective   Facts. — 

The  habits,  temperament,  objects  in  life,  plans,  ideals,  and  in- 
deed, anything  out  of  which  a  motive  or  shade  of  motive  may 
arise  in  case  of  a  person's  failure  to  communicate  with  home  and 
friends  may  be  received  by  the  court  so  far  as  it  tends  to  ascer- 
tain the  reason  for  the  conduct  in  question.-^  In  this  way,  cer- 
tain personal  peculiarities  of  the  individual  whose  death  is  in 
question  may  furnish  inferences  of  considerable  probative  force 
in  connection  with  the  inference  of  death.^  Thxis  where  a  per- 
son is  of  a  cheerful  disposition,  attached  to  his  family^  and  friends* 


(1842)  ;  Rust  V.  Baker,  8  Sim.  443, 
8  Eng.   Ch.  443    (1837). 

2.     Garden    v.    Garden,     2    Houst. 

(Del.)   574    (1871). 

§  1106-1.  Eeedy  v.  Millizeu,  155 
111.  636,  40  N.  E.  1028  (1895)  ;  Tls- 
dale  V.  Conn.  Mut.  L.  Ins.  Co.,  26 
Iowa  170,  96  Am.  Dec.  136  (1868)  ; 
Behlmer  v.  Grand  Lodge  A.  0.  U.  W. 
of  Minnesota,  (Minn.  1909)  123  N. 
W.  1071;  Bradley  v.  Modern  Wood- 
men of  America,  (Mo.  App.  1910) 
124  S.  W.  69.  The  facta  moist  not, 
upon  general  principles,  be  too  re- 
mote to  be  probatively  relevant. 
Stouvenel    ».    Stephens,    2    Daly    319 

(1868);  Tisdale  v.  Conn.  Mut.  L. 
Ins.  Co.,  28  Iowa  12  (1869).  "Any 
facts  or  circumstances  relating  to  the 
character,  habits,  condition,  affec- 
tions, attachments,  prosperity  and 
objects  in  life  which  usually  control 
the  conduct  of  men  and  are  the  mo- 
tives of  their  actions,  are  competent 
evidence  from  which  may  be  inferred 
the  death  of  one  absent  and  unheard 
from,  whatever  has  been  the  duration 
of  such  absence."  Tisdale  v.  Con- 
necticut,  etc.,  Ins.   Co.,  26  Iowa  170 

(1868). 

2.  Reedy  v.  Millizen,  155  111.  636, 
40  N.  E.  1028   (1895). 

3.  California. —  In  re  Ross'  Estate, 
140  Cal.  282,  73  Pac.  976    (1903). 

Imoa. —  Leaeli  v.  Hall,  95  Iowa  611, 


64  N.  W.  790  (1895);  Tisdale  v. 
Conn.  Mut.  L.  Ins.  Co.,  26  Iowa  170, 
96  Am.  Dec.  136   (1868). 

Minnesota. —  Spahr  v.  Mut.  L.  Ins. 
Co.,  108  N.  W.  4    (1906). 

Missouri. —  Chapman  v.  Kullman, 
191  Mo.  237,  89  N.  VV.  924  (1905); 
Hancock  v.  Amer.  L.  Ins.  Co.,  62  Mo. 
26    (1876). 

Nebraska. —  Cox  v.  Ellsworth,  18 
Neb.  664,  26  N.  W.  460,  53  Am.  Rep. 
827    (1886). 

New  York. —  Dunn  t'.  Travis,  67  N. 
y.  Suppl  743,  56  App.  Div.  317 
(1900).  Letters  frmo  an  absent 
husband  to  his  wife  may  be  shown  to 
establish  the  affectionate  relation  be- 
tween the  two.  Samberg  v.  ICnights 
of  the  Modern  Maccabees,  (Mich. 
1909)  123  N.  W.  25,  16  Detroit  Leg. 
N.  677.  "  It  may  well  be  conceded 
that  where  a  person  is  studious  in 
his  habits,  attentive  to  his  business, 
has  a  fixed  and  penmanent  residence, 
and  is  surrounded  by  those  influences 
which  are  calculated  to  endear  him 
to  his  home,  suddenly  and  unaocooint- 
ably  disappears,  a  presumption  may 
arise  which  would  warrant  a  jury  in 
finding  that  he  was  dead."  Hancock 
V.  Am.,  etc.,  Ins.  Co.,  63  Mo.  26 
(1876). 

Unhappy  domestic  relations  may  be 
shown,  though  operative  to  rebut  the 
inference  rather   than  to  confirm  it. 
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a  shorter  period  of  absence  will  ground  a  prima  facie  inference' 
of  death,  than  would  be  the  case  in  respect  to  one  afflicted  with 
domestic  troubles,  or  naturally  vicious  in  character^  or  of  a 
gloomy  and  morose  disposition.  For  like  reasons  the  interval 
may  well  be  shorter  in  case  of  a  man  devoted  to  business,  of 
good  habits^  who  has  a  permanent  residence,  than  would  be  the 
case  were  the  person  in  question  one  of  shiftless  and  roving  habits. 
Peculiar  Inducements  to  Communicate. —  In  general,  any  cir- 
cumstance which  should  have  hastened  the  person  affected  in 
communicating  with  family  and  friends  may  be  shovm  to  have 
been  known  to  the  absentee.^  For  example,  the  effect  of  mere 
failure  to  hear  is  greatly  strengthened  where  a  person  who  knows 
that  he  has  rights  in  bank  deposits*  or  other  property,  fails  for 
a  long  period  to  advance  any  claim  to  them.  This  inference  is 
still  further  strengthened  where  the  absentee  had  previously  de- 
manded his  rights  with  regularity  and  the  money  is  necessary 
to  his  support  were  he  alive.*  In  England  the  additional  infer- 
ence has  been  drawn  that  the  actual  time  of  death  was  before-the 
person  in  question  became  entitled  to  receive  his  rights.^" 

§  1107.  (Presumptions  of  Law;  Presumption  ot  Death; 
Proof  of  Death  by  Inferences  of  Fact);  TJnavailing  Search. — 

The  probability  that  information  would  have  been  received  from 
a  person  had  be  been  alive  is  greatly  increased  where  diligent 

Bradley     i;.     Modern     Woodmen     of  Woodmen   of  the   World,    (Mo.   App. 

America,   (Mo.  App.  1910)   123  S.  W.  1910)     129    S.    W.    273;    Hancock    v. 

69.  American   Lif«   Ins.   Co.,   62   Mo.   26 

4.  Where  one  steady  in  his  habits,  (1876). 

successful  in  his  profession,  contented  7.   In  re  Miller,  9  N.  Y.  Suppl.  639 

and   respected,    having    a,   fixed    resi-  (1890)    [aifirmed  in  147  N.   Y.   713, 

dence  and  pleasant  domestic  relations,  42  K  E.  726    (1895)] 

suddenly   disappears,   and  no   tidings  8.   Louisville  Bank  v.  Public  School 

of  him  are  received,  it  may  warrant  Trustees,  83  Ky.  219  (1885). 

the  jury  in  finding  his  death  at  or  9.     Matter    of  Aekennan,    2    Redf. 

about  the  time  of  his  disarppearance.  Surr.   521    (1877). 

5.  The  inference  from,  the  vicious-  10.  In  re  Beasney's  Trusts,  L.  E. 
ness  which  makes  an  absentee  averse  7  Eq.  498,  38  L.  J.  Ch.  159,  19  L.  T. 
to  communicate  with  friends  or  fam-  630  ( 1869 )  ;  In  re  Henderson's 
ily,  may  be  reinforced  by  that  of  Trusts,  L.  E.  7  Eq.  499  (1868).  See 
illiteracy,  which  would  render  such  also,  Hickman  v.  Upsall,  L.  R.  20 
communication  difficult.  In  re  Miller,  Eq.  136,  4  Ch.  D.  144,  46  L.  J.  Ch. 
9  N.  Y.  Suppl.  639  (1890)  [affirrmed,  245,  35  L.  T.  919,  25  W.  R.  175,  C. 
147  N.  Y.  713,  716   (1895)].  H.  23  W.  E.  776  (1875). 

8.  Springmeyer  v.  Sovereign  Camp, 


§  1107 


Presumptions  of  Law. 


1364: 


search  has  been  made  for  him.-^  This  re-enforcement  of  the  proba- 
tive force  of  the  inference  of  death  is  strong  in  proportion  to  the 
thoroughness  and  intelligence  with  which  search  has  been  made 
and  the  length  of  time  over  which  it  has  been  maintained.^  A 
further  enhancement  of  evidentiary  value  arises  where  the  un- 
availing search  has  been  diligently  prosecuted  over  a  limited  area 
e.  g.,  a  ship  at  sea*  where  it  is  extremely  improbable  that  a  living 
person  would  be  able  to  escape  observation.  Thus,  where  adver- 
tisements have  been  inserted  for  a  considerable  time  in  papers 
likely  to  come  to  the  attention  of  the  person  in  question  if  alive* 
or  a  searching' inquiry  has  been  made  at  the  place  where  he  was 
last  known  to  have  been  living,  a  presumption  or  inference  of 
death  naturally  arises,  where  such  efforts  are  unattended  with 
success.  On  the  contrary,  where  no  efforts  have  been  made  to 
obtain  information,  extended  absences  without  knowledge   even 


§  1107-1.  Georgia. —  Hansen  v. 
Owens,  133  Ga.  648,  64  S.  E.  800 
(1909). 

Illinois. —  Kennedy  v.  Modern 
Woodmen  of  America,  90  N.  E.  1084, 
243  III.  560   (1910). 

Maine. —  Wentworth  v.  Wentworth, 
71  Me.  72   (1880). 

Missouri. —  Bradley  v.  Modern 
Woodmen  of  America,  (App.  1910) 
123  S.  W.  69. 

New  York. —  In  re  Barnes'  Estate, 
91  N.  Y.  Soippl.  706,  100  App.  Div. 
479  (1905);  McCartee  v.  Camel,  1 
Barb.  Chanc.   (N".  Y.)   455   (1846). 

Vermont. —  Hurlburt  v.  Hurlburt, 
63  Vt.  667,  22  Atl.  850  (1891)  (let- 
ter properly  addressed  returned  as  un- 
delivered). Wliere  an  aged  person 
living  near  a  river  left  the  house  on 
a.  stormy  night  and  never  was  traced, 
though  diligent  search  was  made,  it 
may  reasonably  be  inferred  that  he 
is  deceased.  In  re  Buckham,  5  N.  Y. 
Suppl.   565    (1889). 

2.  District  of  Columhia. —  Posey 
v.  Hanson,  10  App.  Cas.  496    (1897). 

New  York. —  McCartee  v.  Camel,  1 
Barb.   Ch.  455    (1846). 

North  Carolina. —  State  University 
V.  Harrison,  90  N.  C.  385   (1884). 


Texas. —  Nehring  v.  McMurrain, 
(Civ.   App.    1898),   45   S.   W.   1032. 

England. —  Prudential  Assur.  Co.  v. 
Edmonds,  2  L.  R.  App.  Cas.  487 
(1877).  The  proponent  may  show 
what  eflforta  have  been  made  to  find 
alleged  decedent.  Kennedy  v.  Modern 
Woodmen  of  America,  243  111.  560,  90 
N.  E.  1084   (1910). 

3.  Travelers'  Ins.  Co.  i;.  Roseh,  23 
Ohio  Cir.  Ct.  R.  491   (1902).  ' 

4.  On  an  application  for  leave  to 
swear  an  affidavit  of  the  death  of  a 
person  who  had  disappeared,  the 
court,  though  the  estate  was  small, 
and  the  person  had  not  been  heard 
of  for  twenty-five  years,  ordered  that 
advertisements  requesting  informa- 
tion concerning  him  should  be  pub- 
lished in  newspapers.  In  re  Robert- 
son, P.  D.,  p.  8,  65  E.  C.  L.  16 
(1896). 

The  probative  force  of  failure  to 
hear  from  advertisements  may  be  af- 
fected by  the  illiterate  condition  of 
the  person  intended  to  bereached.  In 
re  Miller,  9  N.  Y.  Suppl.  639  (1890) 
[aifirmed  in  147  N.  Y.  713,  42  N.  E. 
726    (1895)]. 
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on  the  part  of  the  family,^  do  not  raise  the  prima  facie  inference 
of  fact  or  the  presumption  of  law.  While  affirmative  evidence 
of  suitable  search  v^ill,  as  a  rvle,  be  insisted  upon  by  the  court, 
the  requirement  -will  be  dispensed  with  where  it  is  obviously  the 
most  pressing  moral  duty  of  the  absentee  to  communicate  with  the 
person  who  has  failed  to  hear.  Thus,  where  a  wife  has  remained 
at  the  home  of  herself  and  her  husband  for  seven  years,  her  fail- 
ure to  hear  for  that  time  will  raise  a  presumption  of  death  even  in 
the  absence  of  any  evidence  of  search  on  her  part.®  The  same 
rule  excluding  the  necessity  for  showing  diligent  search  has  been 
applied  to  other  cases.'' 

§  1108.  (Presumptions    of    Law;    Presumption    of    Death; 
Proof  of  Death  by  Inferences  of  Fact;  Unavailing  Search); 

What  constitutes. —  The  presiding  judge  may  well  be  justified 
in  requiring  the  affirmative  evidence  of  search  in  addition 
to  the  inferences  arising  from  failure  to  hear  in  appro- 
priate quarters.-'  What  shall  be  deemed  to  constitute  un- 
availing search,  at  a  particular  time,  may  well  vary  with  the 
period  of  commercial  and  social  development  to  which  the  rule 
is  applied.  "  The  social  aspects  of  our  civilization  have  been 
almost   revolutionized   since   the   presumption,    based   upon   the 

5.  In  re  Boerum  St.,  173  N.  Y.  cuted  a  deed  in  1860  may  be  "  pre- 
321,  66,  N.  E.  11  (1903)  [appeal  dis-  sumed  "  (inferred)  to  have  occurred 
missed,  77  N.  Y.  Suppl.  1121,  74  App.  prior  to  1908.  Holland  v.  Nance, 
Div.  632  (Suppl.  1902)0;  Ulrieh's  (Tex.  1908)  114  S.  W.  346  [judgment 
Estate,  14  Phila.  (Pa.)  243  (1880)  reversed,  (Tex.  Civ.  App.  1907)  107 
(20  years).  S.    W.    102].      Even    an    interval    of 

6.  In  re  Harrington's  Estate,  (Cal.  twenty  years  in  case  of  minors,  has 
1903 )  73  Pac.  1000  [rehearing  denied,  been  held  sufficient,  in  connection  with 
140  Cal.  294,  74  Pac.  136] ;  Behlmer  a  report  of  their  death  and  a  complete 
r.  Grand  Lodge,  A.  0.  U.  W.  of  Min-  disappearance.  Vaughn  v.  Sanford,  81 
nesota,  (Minn.  1909)  123  N.  W.  1071;  S.  C.  282,  62  S.  E.  316  (1908).  See, 
Miller  ti.  Sovereign  Camp,  Woodmen,  however,  Hess  v.  Webb  (Tex.  Civ. 
etc.,  140  Wis.  505,  122  N.  W.  1126  App.  1908)  113  S.  W.  618  (12  years 
(1909).  absence,  insufficient). 

7.  An  extended  absence,  though  un-  §  1108-1,  Renard  v.  Bennett,  76 
attended  by  evidence  of  search,  has  Kan.  848,  93  Pac.  261  (1908);  Mod- 
been  held  to  raise  an  inference  of  ern  Woodmen  of  America  v.  Gerdom, 
doubt.  Innis  v.  Campbell,  1  Rawle  (Kan.  1905)  82  Pac.  1100;  Bowden 
373  (1829)  (24  years).  For  similar  v.  Henderson,  2  Sm.  &  Giflf.  36Q 
reasons,  an  inference  of  fact  may  (1854)  ;  Watson  v.  England,  14  Sim. 
arise  that  a  person  is  dead  when  he  28,  8  Jur.  1062,  15  Sims  1,  9  Jur. 
was  last  known  to  have  acted  at  a  648  (1844)  ;  Dowley  v.  Winfield,  14 
period  distant  in  point  of  time.    Thus,  Sim.  277,  8  Jur.  972  (1844). 

the  death  of  a  grantor  who  had  exe- 
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fact  of  seven  years'  unexplained  absence  was  adopted.     *     *     * 
Hospital  provision  is  now  made  almost  everywhere  for  the  relief 
of  the  sick  and   injured,  and  careful  records  of  all  cases   are 
usually  kept,  including  information  concerning  the  patient  him- 
self and  the  circumstances  necessitating  his  detention.     Police 
and  other  court  records,  records  of  coroners'  inquests,  records  of 
burial,  and  other  criminal,  casualty,  and  mortuary  statistics,  col- 
lected and  preserved  in  every  well  populated  state,  make  it  dif- 
ficult for  any  interested  person  to  be  ignorant  of  the  facts  to 
which  they  relate.     The  press  gives  daily  attention  to  the  pub- 
lication throughout  the  country  of  news  relating  to  accidents 
and  crimes  wherever  they  occur.     The  people  generally  are  alert 
and  well-informed.     Those  of  different  sections  of  the  country 
are  intimate  with  each  other,  and  the  means  of  communication 
between  even  remote  parts  is  easy,  safe  and  speedy.     This  being 
true,  the  presumption  of  death  from  absence  cannot  have  the 
strong  probability  of  fact  as  its  basis  which  formerly  supported 
it,  and  persons  who,  for  their  own  profit,  assume  the  burden  of 
establishing  in  courts  of  justice  that  the  death  of  an, individual 
has  occurred,  have  little  excuse  for  urging  their  own  isolated 
ignorance  of  his  fate  or  his  whereabouts  as  the  principal  item 
of  their  proof."  ^     The  stress  of  the  proof  of  death  is  properly 
placed  by  the  court  not  so  much  upon  mere  failure  to  hear  from 
one  alleged  to  be  deceased  as  on  the  existence  of  persistent,  in- 
telligent and  unavailing  search.     In  what  diligent  search  consists 
has  thus  been  stated  by  the  supreme  court  of  Kansas :  *    "  Facts 
which  are  sufficient  to  put  an  interested  party  upon  inquiry  will 
constitute  information  regarding  the  existence  of  the  absent  one, 
unless   duly  tested;    and   until   reasonable   effort   has   been   ex- 
pended  to  exhaust   all  patent  sources  of  information,   and   all 
others  which  the  circumstances  of  the  case  may  suggest,  it  can- 
not truthfully  be  asserted  that  diligent  inquiry  has  been  made." 
Illustrating  by  the  facts  of  the  case  before  them,  the  court  con- 
tinue :    "  It  was  incumbent  upon  [the  petitioners]  to  make  quest 
for  tidings  of  their  son  among  his  former  intimate  friends  in 
Topeka,   if  he  had   any,   and   certainly  some   inquiry  of  those 
officers  or  members  of  his  lodge  with  whom  he  might  have  com- 
municated concerning  his   dues  or   standing  should  have  been 

2.     Modern    Woodmen    of    Am.    v.  3.     Modern    Woodmen    of    Am.    t). 

Gerdom,    (Kan.   1905)    83  Pac.   1100,       Gerdom,    (Kan.    1905)    82   Pac.   1100, 
1103.  1102. 
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made.  All  those  persons  who  in  the  ordinary  course  of  events 
would  likely  receive  tidings  if  the  party  were  alive,  whether  mem- 
bers of  his  family  or  not,  should  be  interrogated,  and  the  result 
of  the  inquiry  should  be  given  in  evidence,  or  the  testimony  of 
the  parties  themselves  should  be  produced  at  the  trial.  Hitz  v. 
Ahlgren,  170  111.  60,  48  N.  E.  1068  (1897).  See,  also,  13  Cyc. 
301.  Any  word  received  by  any  one  who  might  naturally  be 
expected  to  hear  at  any  time  within  the  seven  year  period  destroys 
the  presumption  of  death,  and  unless  the  resources  of  this  field 
of  information  have  been  exhausted  an  allegation  of  death  cannot 
successfully  be  sustained."* 

§  1109.  (Presumptions    of   Law;    Presumption    of    Death; 
Proof  of  Death  by  Inferences  of  Fact) ;  Administrative  Details 

Under  the  rules  of  judicial  ladministration,  the  burden  of  proof 
is  usually  upon  the  party  alleging  death  at  a  particular  time  to 
establish  that  fact.^  Other  general  canons  of  administnation  are 
applied  to  the  issue.  Thus  the  presiding  judge  may  so  exercise 
his  administrative  power  as  to  require,  in  accordance  with  the 
general  rule,^  that  the  most  probative  and  conclusive  evidence  of 
any  particular  fact  be  furnished.  For  example,  where  the  evi- 
dence as  to  a  certain  person's  death  is  furnished  by  letters,  the 
judge  may  insist  that  the  writings  themselves  shoxild  be  pro- 
duced.* For  like  reasons,  proof  of  death  cannot  be  made  by  pro- 
duction of  a  newspaper,*  if  more  conclusive  evidence  be  reasonably 
procurable  by  the  proponent. 

§  1110.  (Presumptions   of  Law;  Presumption   of  Death); 

Computation  of  the  Seven  Yeax  Period. —  The  period  of  seven  years 
at  the  end  of  which  a  presumption  of  death  arises  is  taken  to 
begin  at  the  time  when  the  last  tidings  of  or  from  the  person  in 
question  were  received.-^ 

4.     Modern    Woodmen    of    Am.    v,  by   the   best   evidence    and    witli    as 

Gerdom,    (Kan.   1905)    83   Pao.   1100,  much  certainty  as  possible  reasonable 

1102.  belief    that    he    continues    to    live." 

§  1109-1.   "  It  is  conceived,     .    .     .  Modern  Woodmen  of  Am.  v.  Gerdom, 

that  the  character  of  the  inquiry,  the  (Kan.  1905)    82  Pao.  1100,  1102. 

persons   of  whom   it   must  be  made,  2.   §§  464  et  seq. 

and  the  place  or  places  where  it  must  3.    Martinez  v.  Vives,  32  La.  Ann. 

be  made,  are  all  to  be  determined  by  305   (1880). 

the   circumstances   of  the  case,   with  4.    Fosgate  v.  Herkimer  Mfg.,  etc., 

the  obligation  always   upon  the  per-  Co.,  9  Barb.  287   (1850). 

son  who  is  to  derive  a  benefit  from  §  1110-1.   Smith  v.  Combs,  49  N.  J. 

the  death  of  the  absentee,  to  exclude  Eq.   420,  24  Atl.  9    (1892)  ;   Morrow 
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§  1111.  (Presumptions   of  Law;   Presumption   ot   Death); 

Time  of  actual  Death;  No  Presumption  of  life  during  Seven  Years. — 

The  time  at  which  the  presumption  in  question  establishes  the 
prima  facie  inference  of  death  is  at  the  end  of  seven  years  from 
the  time  when  information  was  last  received.  Certain  attempted 
modifications  of  the  presumption  of  law,  due  to  the  exigencies  of 
individual  cases,  have  been  suggested,  but  have  failed  to  secure 
general  adoption. 

Life  During  Entire  Period. —  ISTaturally  the  presumption  has 
been  invoked  for  the  purpose  of  establishing  the  fact  of  death  at 
some  particular  time  within  the  statutory  period.  Thus  it  has 
been  claimed  that  the  person  in  question  will  be  assumed  to  have 
been  alive  during  the  entire  seven  years  or  other  time  fixed  by 
statute.  The  courts,  however,  have  left  to  the  actor  the  duty 
or  burden  of  producing  evidence  establishing  death  at  any  par- 
ticular time  during  the  seven  years.  On  this  point,  of  the  time 
of  actual  death,  the  substantive  law  of  persons  acting  through 
judicial  procedure  is  absolutely  silent.-^  The  court,  therefore, 
declines  to  act  on  any  particular  basis  regarding  this  point  until 
evidence  is  furnished.  No  presumption  of  law  exists  to  the 
effect  that  the  person  in  question  will  be  taken  to  have  been 
alive  during  the  entire  period  of  seven  years,^  although  some 
suggestion  has  been  made  that  such  is  the  effect  of  the  assump- 
tion of  the  continuance  of  life  when  imported  into  the  consid- 
eration of  the  matter.^     "  When,"  say  the  supreme  court  of  Illi- 

V.  MoMahon,  71  jST.  Y.  Suppl.  961,  35  (1856)  ;   Shown  v.  JIcMackin,  9  Lea, 

Misc.  Rep.  348    (1901).  601     (1882);     Whiteley  v.  Equitable 

§  1111-1.  Schaub     V.     Griffin,     84  Life,  &  etc.,  Co.,  73  Wis.  170  (1888). 

Md.  557,  36  Atl.  443   (1897).  "The  legal  presumption     .     .     .     es- 

2.  lon-a. — State  r.  Henke,  58  Iowa  tabli-shes  not  only  the  fact  of  death, 
457,  12  N.  W.  477   (1882).  but  also  the  time  at  which  the  per- 

Massachusetts. —  Newman     v.    Jen-  son   shall    first   be    accounted   dead." 

kins,  10  Pick.   515    (1830).  Whiting     r.     Xicholl,     46     III.     230 

Keio  Jersey. —  Smith  v.  Combs,  49  (1867).     "It  certainly  has  not  been 

N.  J.  Eq.  420,  24  Atl.  9    (1892).  expressly     decided    that     the    person 

Ohio. —  Supreme  Com.  etc.,  r.  Ever-  must  be  taken  to  have  lived  through- 
ding,  20  Ohio  Cir.  Ct.  689,  11  Ohio  out  the  period;  but  that  conclusion 
Cir.  Dec.  419   (1900).  inevitably  follows  from  the  legal  pre- 

England. —  In  re  Benjamin,  71  Law  sumption  of  life,  which,  though  pros- 

J.  Ch.  319   [1902]   1  Ch.  723,  86  Law  pectively    rebutted    at    a    particular 

T.  387    (1902).  period,    is    sufficient    to    sustain    the 

Canada. —  Doe  r.   Strong,   4  U.   C.  allegation    of    existence    during    the 

Q.  B.  510   (1848).  time    it    lasted."     Burr   v.    Sim,   4 

3.  Eagle   v.   Emmet,   4   Bradf.    117  Whart.  150,  171  (1838). 
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nois,*  "  a  thing  is  shown  to  exist,  its  contimiance  is  presumed 
until  the  contrary  is  shown  or  a  conflicting  presumption  arises. 
Hence,  unless  it  be  shown  that  death  occurred  prior  to  the  ex- 
piration of  the  seven  years'  absence,  or  some  conflicting  presump- 
tion arises  from  the  facts  proved  which  would  overcome  the  pre- 
sumption of  the  continuance  of  life,  the  presumption  of  life  would 
obtain  until  the  full  expiration  of  the  period,  when  the  contrary 
presumption  of  death,  from  the  continued  absence,  would  arise. 
Whilcj  therefore,  it  is  true  that  there  is  no  presumption  that 
death  occurred  at  any  particular  time  within  the  seven  years, 
it  is  also  true  that,  in  the  absence  of  contravening  facts  or  con- 
trolling presumptions,  it  will  be  presumed  that  life  continued 
during  the  entire  period." 

After  Seven  Years. —  There  is  no  presumption  of  the  contin- 
uance of  life  after  lapse  of  the  statutory  period.  When  a  person 
has  not  been  heard  of  for  seven  years  the  burden  of  proving  that 
he  was  alive  at  a  particular  date  after  that  at  which  he  was  last 
heard  of  rests  upon  those  who  claim  through  him.' 

§  1112.  (  [/]  Presumptions  of  Law;  Presumption  of  Death; 
Time  of  Actual  Death;  No  Presumption  of  Life  during  Seven 
Years);  Effect  of  the  Presumption  of  the  Contimiance  of  Life. — 
Nor  does  the  presumption  of  continuance  have  any  special  in- 
fluence in  this  particular  aspect  of  the  matter.  Time  of  actual 
death  is,  as  has  been  said,  a  question  to  be  settled  by  the  evidence 
in  the  case,  i.  e.,  by  the  probative  inferences  of  fact  which  have 
been  suggested  to  the  court.  So  long,  therefore,  as  the  presump- 
tion of  continuance  presents  probative  force  i.  e.,  is  an  inference 
of  fact,  its  existence  affects  the  question  of  actual  time  of  death 
by  tending  affirmatively  to  show  that  the  person  is  still  alive.  As 
has  been  elsewhere  said  ^  as  time  passes  and  no  tidings  are  re- 
ceived of  an  absentee  at  his  home  the  inference  of  fact  ithat  he  is 
alive  because  life  once  shown  to  exist  is  inferred  to  continue  for 
a  reasonable  time  becomes  nullified,  counteracted  or  displaced  by 
a  countervailing  inference  of  fact  that  the  person  is  dead  which 
arises  from  the  proposition  of  experience  that  living  persons  are 

4.  Eecdy  v.  Millizen,  155  111.  636,  Kekewich,  J.,  following,  in  re  Phene's 
638,  40  N.  E.  1028  (1895)  (quoted  in  Trusts,  39  L.  J.  Ch.  316,  L.  R.  5  Ch. 
13   Cyc.   p.   304).  139    (1870). 

5.  Gibson  v.  Hall,  74  L.  J.  Ch.  548,  §  1112-1.     §  1092  n.  1. 
2   Ch.   181,   92  L.   T.   826    (1905),  per 
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usually  heard  from  at  their  homes.  Until  this  latter  inference  of 
fact  acquires  by  mere  lapse  of  time  or  is  given  by  more  affirmative 
evidence  a  prima  facie  probative  force  the  tribunal  cannot  rea- 
sonably act  in  accordance  with  it.  Until  this  prima  facie  quality 
is  gained  by  the  inference  that  the  person  is  dead,  the  inertia 
of  the  court  is  not  overcome.  The  burden  of  evidence  is  still 
iipon  the  party  who  desires  to  establish  the  fact  of  death.  The 
presiding  judge  cannot  rule  that  his  burden  of  evidence  has  been 
shifted  or  been  discharged.  This  forensic  situation,  using,  as  is 
customary  the  phraseology  of  presumptions,  will  probably  be  ex- 
pressed by  saying  that  the  presumption  of  the  continuance  of  life 
still  prevails  or  that  life  is  presumed  to  continue.  This  phrase- 
ology is  perhaps  as  good  as  any  likely  to  be  employed  unless  it 
convey  the  meaning  that,  under  such  circumstances,  the  so  called 
presumption  of  continuance  is,  in  reality,  a  presumption  of  law, 
properly  so-called.  Such  is  not  the  case.  The  law  whether  sub- 
stantive or  procedural,  does  not  state  or  assume  ttiat  there  is  still 
an  inference  of  fact  that  the  person  is  actually  alive  which  has  a 
prima  facie  probative  force.  Ex  hypothesis  the  presumption  of  the 
continuance  of  life  has  not  only  no  prima  facie  probative  effect 
but  no  evidentiary  force  whatever.  All  that  the  law  in  reality  is 
stating  is  that  the  burden  of  evidence  is  on  the  same  party  on 
whom  it  would  be  if  the  inference  of  fact  that  life  continued  had 
a  prima  facie  probative  force.  In  other  words  the  real  announce- 
ment is  that  the  burden  of  evidence  to  show  the  fact  of  death 
has  not  as  yet  been  discharged  by  the  creation  of  a  prima  facie 
case.  This  use  of  the  presumption  in  what  may  be  called  its 
reverse  capacity,  not  to  announce  the  creation  of  the  prima  facie 
case  in  favor  of  one  of  the  parties  but  to  declare  that  the  other 
has  the  burden  of  evidence  to  establish  one,  is  elsewhere  spoken 
of  as  an  assumption  of  administration.^  Being  entirely  without 
probative  force  to  establish  the  fact  of  death,  the  so-called  pre- 
sumption of  continuance  of  life  has,  for  still  stronger  reasons,  no 
appreciable  effect  in  determining  the  time  of  actual  death.  A  rule, 
whether  of  procedure  or  administration,  can  no  more  have  pro- 
bative force  than  a  point  can  have  magnitude. 

§  1113.  (Presumptions    of    Law;    Presumption    of    Deatfi; 
Time   of   actual  Death);   Other   suggested   Prestunptions. —  The 

attempted  modification  of  the  presumption  of  law  regarding  death 

2.  §§  1184  et  seq. 
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from  seven  years'  absence  in  such  a  way  as  to  make  it  probative 
regarding  the  time  of  actual  death,  has  not  stopped  with  the 
suggestion  that  there  was  a  presumption  of  law  that  the  person 
in  question  was  alive  during  the  entire  period  of  seven  years. 
Prominent  among  these,  and  with  a  fair  show  of  reason,  if  logic 
is  to  be  invoked  in  the  matter,  is  one  to  the  precisely  reverse  effect, 
to  wit,  that  the  person  in  qiiestion  will  be  presumed  to  have  died 
at  the  beginning  of  the  statutory  period. 

Death  at  Beginning  of  Period. — As  a  matter  of  logic,  it  is 
fairly  evident  that  the  effect  of  a  long  continued  absence  with- 
out tidings  is  to  show  that  death  probably  took  place  at  an 
early  time  during  the  period.  Certainly,  it  cannot  fairly  be  said 
to  be  the  result  of  experience  that  a  person  who  has  not  been 
heard  of  for  seven  years  has  just  died.  So  to  hold,  is  to  over- 
look the  entire  evidentiary  force  of  the  long  period  of  silence. 
It  is,  therefore,  by  no  means  surprising  that  it  should  have  been 
judicially  asserted  that  the  absentee  will  be  assumed  to  have  died 
at  the  beginning  of  the  period  of  seven  years. ■'^ 

Death  at  End  of  a  Considerable  Period. — A  middle  ground  has, 
however,  been  suggesited ; —  to  the  effect  that  death  will  be  pre- 
sumed [inferred?]  to  have  taken  place  after  the  lapse  of  some 
considerable  time  from  the  disappearance.^  Thus  where  a  vessel 
on  which  the  absentee  took  passage  was  not  again  heard  from,  it 
has  been  held  that  death  will  be  taken  to  have  occurred  at  the  end 
of  the  time  covered  by  the  longest  known  voyage  between  the 

§  1113-1.      Godfrey     v.     Schmidt,  109      (1837).     "When     nothing     is 

Cheves  Eq.    (S.  C.)    57    (1840).     See  heard  of  a  person  for  seven  years,  it 

also,  In  re  Benjamin,  1  Ch.  723,  71  is  obviously  a  matter  of  complete  un- 

L.  J.  Ch.  319,  86  L.  T.  Rep.   (N.  S.)  certainty,   at  what  point  of  time  in 

387    (1902).     Vague   surmises  as   to  those  seven  years  he  died:  of  all  the 

possibilities,   speculative     conjectures  points  of   time,   the   last  day  is  the 

or    the    like   will    not   overcome   the  most  improbable  and  most  ineonaist- 

inertia  of  the  court.    When,  however,  ent  with  the  ground  of  presuming  the 

the  lapse  of  time  has  given  rise  to  a  fact    of     death.      That     presumption 

presumption   of   death,   the   inference  arises  from   the  great  lapse   of   time 

of  fact  is  that  the  person  died  early  since  the  party  has  been   heard  of; 

in  the  period  rather  than  late.     On  because,    it    is    considered    extraordi- 

this   theory,   a,  court   may  treat   the  nary  if  he  was  alive,  that  he  should 

death,  in  the  absence  of  all  evidence,  not  be  heard  of.     In  other  words,  it 

as   having  occurred   near   the   begin-  is  presumed,  that  his  not  being  heard 

ning  of   the    now    lapsed    period  of  of  has  been  occasioned  by  his  death, 

seven    years.      Wills    v.    Palmer,    53  which   presumption    arises   from   the 

Wkly.  Rep.  169   (1905).  considerable   time   that    has    elapsed. 

2.   Nepean   t\   Doe,   7  L.   J.   Exch.  If  you  assume  that  he  was  alive  on 

335,  340,  a  M.  &  W.  894,  Thayer  Ev.  the   last   day  but   one  of   the   seven 
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port  of  sailing  and  that  of  destination.^  This  seems,  however, 
rather  a  question  of  the  force  of  a  logical  inference  than  as  con- 
stituting any  consideration  relating  to  the  assumption  of  proce- 
dure which  operates  through  a  presumption  of  law.  That  is,  the 
time  of  actual  death,  whether  before,  or  after*  the  expiration  of 
the  statutory  period,  is  purely  a  question  of  evidence,  for  the 
determination  of  the  jury. 

Death  at  the  End  of  Seven  Years. —  In  reality,  the  only  assump- 
tion which  the  law  makes  is  that  the  absentee  is  dead  at  the  end 
of  the  statutory  period.®  In  other  words,  the  substantive  law  of 
persons  declares  that  the  inference  of  death  from  unexplained 
ajbsence  without  tidings  in  significant  quarters  becomes  of  a  prima 
facie  probative  value  at  the  end  of  this  period. 


years,  then  there  is  nothing  extraor- 
dinary in  his  not  having  been  heard 
of  on  the  last  day;  and  the  previous 
extraordinary  lapse  of  time,  during 
which  he  was  not  heard  of,  has  he- 
come  immaterial  by  reason  of  the  as- 
sumption that  he  was  living  so 
lately.  The  presumption  of  the  fact 
of  death  seems,  therefore,  to  lead  to 
the  conclusion  that  the  death  took 
place  some  considerable  time  before 
the  expiration  of  the  seven  years." 
Nepean  v.  Doe,  7  L.  J.  Exch.  335, 
340,  2  M.  &  W.  894,  Thayer  Ev,  109 
(1837). 

3.  Gerry  v.  Post,  13  How.  Pr,  118 
(1855)  ;  Oppenheim  r.  Wolf,  3  Sandf. 
Ch.    (X.  Y.)    571    (1846). 

4.  Butler  v.  Supreme  Court  I.  0.  F., 
(Wash.  1909)   101  Pac.  481. 

5.  California. —  Ashbury  r.  Sanders, 
8  Cal.  62,  68  Am.  Dec.  300  (1857). 

Illinois. —  Reedy  r.  Millizen,  155 
111.  636,  40  y.  E.  1028  (1895)  ;  Whit- 
ing r.  Nieholl,  46  111.  330,  92  Am. 
Dec.  248    (1867). 

Michigan. —  Bailey  t".  Bailey,  36 
Mich.   181    (1877). 

Missouri. —  Springmeyer  V.  Sover- 
eign Camp,  Woodmen  of  the  World, 
(App.  1910)  129  S.  W.  273;  Kauz  r. 
Great  Council,  etc.,  13  Mo.  App.  341 
(1883).  See  also.  Dean  v.  Bittner, 
77  Mo.  101   (1882). 


New  Hampshire. —  Smith  v.  Knowl- 
ton,  11  N.  H.  191    (1840). 

A'eic  Jersey. —  Burkhardt  v.  Burk- 
hardt,  63  X.  J.  Eq.  479,  52  Atl.  296 
(1902)  ;  Clarke  v.  Canfield,  15  K  J. 
Eq.  119   (1862). 

New  York. —  In  re  Davenport,  37 
Misc.  Eep.  455,  75  X.  Y.  Suppl.  934 
( 1902 )  ;  Matter  of  Sullivan,  51  Hun 
378,  4  X^.  Y.  Suppl.  59  ( 1889 )  ; 
Eagle's  Case,  3  Abb.  Pr.  218   (1856). 

Pennsylvania. —  Rhodes'  Estate,  10 
Pa.  Co.  Ct.  386  (1890);  In  re  Wil- 
liams, 13  Phila.  325  (1880);  Burr 
t-.  Sim,  4  Whart.  150,  33  Am.  Dec. 
50    (1838). 

South  Carolina. —  Chapman  r. 
Cooper,  5  Rich.  452,  459  (1852); 
Craig  V.  Craig,  Bailey  Eq.  102 
(1830). 

fnited  States, —  Montgomery  r. 
Bevans,  17  Fed.  Cas.  No.  9,735,  1 
Sawy.  653  (1871);  Moffit  V.  Varden, 
17  Fed.  Cas.  Xo.  9,  689,  5  Cranch  C. 
C.    658    (1840). 

England. —  Doe  v.  Nepean,  5  B.  & 
Ad.  86,  2  L.  J.  K.  B.  150,  2  X.  &  M. 
219,  27  E.  C.  L.  45  (1835).  "Whether 
that  construction  arises  from  the 
peculiar  wording  of  the  statute  I 
know  not,  but  I  can  see  no  reason 
why.  when  the  presumption  depends 
on  the  common  law  acquiescence  of 
twenty  years  and  upwards,  we  should 
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Logic  and  Procedure.— The  assumption  is,  in  itself,  entirely 
devoid  of  probative  force.     It  does  not  attempt  to  ascertain  the 
time  at  which  actual  death  takes  place.     There  arises,  however, 
from  the  mere  fact  of  absence  under  certain  circumstances,  an 
inference  of  fact  that  the  person  is  dead.    This  gradually  increases 
in  probative  cogency  as  time  passes.     At  some  point  of  time,  as 
has  been  said,®  it  is  convenient,  on  grounds  of  public  policy,  to 
have  that  time  settled  in  cases  where  there  is  no  affirmative  evi- 
dence as  to  the  time  of  actual  death.    This  inference  will  become 
of  prima  facie  value.     The  substantive  law,  with  a  fair  degree 
of  reasonableness,  establishes  it  at  seven  years.    A  presiding  judge 
and  all  other  persons  are  legally  justified  at  the  end  of  this  time 
in  regulating  their  conduct  upon  the  assumption  that  the  person 
is  no  longer  alive.    But  the  precise  time  at  which  death  occurred 
still  remains  at  all  times  a  creature  of  evidence  and  special  cir- 
cumstances may,  as  a  matter  of  logic,  establish  it  at  a  much  earlier 
point  of  time.     Thus,  when  the  inferences  are  to  the  effect  that 
the  cause  of  the  disappearance  is  suicide'^  it  will  be  cogently  con- 
tended that  death  took  place  at  about  the  time  of  the  beginning  of 
the  absence.     This  logical  inference  of  actual  death  may  arise  at 
any  time  during  the  statutory  period  ^  or  after  it  has  elapsed, 
this  being  a  matter  of  logic  based  upon  evidence.     The  presump- 
tion of  law,  upon  the  introduction  of  evidence  upon  the  subject 
of  the  time  of  actual  death,  became  functus  officio,  leaving  to  all 
inferences  of  fact  their  evidentiary  value. 

§  1114.  (  [/]  Presumptions  of  Law;  Presumption  of  Death; 
Time  of  actual  Death) ;  No  Assumption  of  Time  of  Beath  during  the 
seven  Years. —  There  is  no  presumption  as  to  the  time  at  which 
death  takes  place.  As  has  abundantly  appeared,  the  logical  infer- 
ences derived  from  facts  introduced  in  evidence  may  warrant  a 
rational  conclusion  that  an  absentee  died  at  points  of  time  well 
within  the  statutory  period.^     As  a  matter  of  procedure,  however, 

be   restrained   from    giving   the   pre-  (1905)  ;    In    re  Ketcham,    5    N.    Y. 

sumption  the  same  effect  as  to  time,  Suppl.   566    (1889);    Sheldon  V.   Fer- 

that  we  give  to  other  presumptions."  j.;g^  45  garb.  134   (1865). 

Chapman  v.  Cooper,  5  Rich.  452,  459  8_  Winter  v.  Sup.  Lodge  K.  of  P., 

(1852   [citmg  J>oj  v.  Nepean    5  B    &  gg 

Ad.  86,  2  L.  J.  K.  B.  150,  2  N.  &  M.  ,     ^^         ^ ,  ,                „    r,  .,     ^ 

219,   27  E.  C.  L.  45    (1833)].  ^^**^''   °^   Ackerman,   2   Redf.   Surr. 

6.  §   1092  n.  3.  531    (1877). 

7.  In  re  Losee's  Estate,  94  N.  Y.  §  1114-1.  Whiting  v.  NichoU,  46 
Suppl.     1082,     46     Misc.     Rep.     363  111.    230,    92    Am.   Dec.   248    (1867)  ; 
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there  is  no  assumption  that  the  inference  from  the  facts  of  absence 
and  failure  to  hear  in  proper  quarters  is  prima  facie  correct  at 
any  time  within  the  seven  years,  although  there  is  a  natural  tend- 
ency on  the  part  of  the  courts  to  rule  that  there  is  a  presumption 
of  law  in  favor  of  the  correctness  of  a  contention  which  is  sup- 
ported by  a  state  of  facts  which  constitute  the  prima  facie  case. 
In  other  words,  there  is  no  presumption  of  law  that  death  took 
place  at  any  particular  time  within  that  period.^ 

Burden  of  Evidence. —  It  states  the  same  fact  in  another  form 
to  say  that  the  party  to  whose  case  the  fact  of  death  at  a  par- 
ticular time  within  the  statutory  period  is  essential  has  the 
burden  of  evidence  to  establish  it.*     This  burden  may  be  dis- 


Chapman  t.   Kullman,   191  Mo.   237, 
89  S.  W.  924   (1905). 

2.  District  of  Columbia. —  Hamil- 
ton V.  Rathbone,  9  App.  Cas.  48 
(1896). 

Illinois. —  Moslieimer  v.  Ussleman, 
36  111.  232   (1864). 

Maine. —  Johnson  t.  Merithew,  80 
Me.  Ill,  13  Atl.  132,  6  Am.  St.  Rep. 
162    (1888). 

Maryland. —  Sehaub  v.  Griffin,  84 
Md.   557,  36  Atl.  443    (1897). 

Minnesota. —  Spahr  v.  Mut.  L.  Ins. 
Co.,  108  N.  W.  4   (1906). 

Missouri. —  Bradley  v.  Modern 
Woodmen  of  America,  (Mo.  App. 
1910)  123  S.  W.  69;  Chapman  v. 
Kullman,  191  Mo.  237,  89  S.  W. 
924  (1905);  Hancock  i\  Amer.  L. 
Ins.   Co.,  62  Mo.  26    (1876). 

'New  York. —  McCartee  v.  Camel,  1 
Barb.  Ch.  455   (1846). 

Tiorth  Carolina. —  Spencer  v.  Roper, 
35  N.  C.  333   (1852). 

Wisconsin. —  Whiteley  v.  Equitable 
L.  AsBur.  Soc,  72  Wis.  170,  39  N.  W. 
369    (1888). 

United  States. —  Davie  v.  Briggs,  97 
U.  S.  628,  24  L.  ed.  1086    (1878). 

England. —  Nepean  v.  Doe,  7  L.  J. 
Exch.  335,  2  M.  &  W.  894    (1837). 

3.  Alahama. —  Howard  v.  State,  75 
Ala.  27    (1883). 

Delaware. —  Crawford  r .  Elliot,  1 
Houst.  465    (1856). 

Illinois. —  Whiting  v.  NichoU,  46 
111.   230    (1867). 


Maine. —  Johnson  v.  Merithew,  80 
Me.  Ill  (1888);  Stevens  v.  Mc- 
Namara,  36  Me.  176   (1853). 

Maryland. —  Sehaub  v.  Griffin,  84 
Md.  557,  36  Atl.  443   (1897). 

Massachusetts. —  Newman  v.  Jen- 
kins, 10  Pick.  515   (1830). 

Missouri. —  Bradley  v.  Modern 
Woodmen  of  America,  (App.  1910) 
124  S.  W.  69 ;  Springmeyer  v.  Sov- 
ereign Camp,  Woodmen  of  the  World, 
(App.  1910)   129  S.  W.  273. 

North  Carolina.—  SpeaceT  v.  Roper, 
13  Ired.  333   (1852). 

Tennessee. —  Shown  v.  McMackin,  9 
Lea  601,  607   (1882). 

Virginia. —  Evans  v.  Stewart,  81 
Va.  724    (1886). 

United  States. —  Montgomery  v. 
Bevans,  1  Sawy.  C.  Ct.  653  (1871). 

England. — In  re  Aldersey,  3  Ch. 
181  (1905) ;  In  re  Phemg's  Trusts,  L. 
R.,  5  Ch.  139,  39  L.  J.  Ch.  316,  22 
L.  T.  Ill,  18  W.  R.  303,  L.  R.  5  Eq. 
346  (1869)  ;  Nepean  t:  Doe,  7  L.  J. 
Exch.  335,  5  M.  &,  W.  894  (1837); 
Doe  d.  Knight  v.  Nepean,  5  B.  &  Ad. 
86;  3  M.  &  W.  894,  Ex.  Ch.    (1833). 

Canada. —  Doe  d.  Hagerman  n. 
Strong,  4  Q.  B.  U.  C.  510  (1848), 
confirmed,  8  Q.  B.  U.  C.  291   (1851). 

India. —  Fani  Bhushan  Banerji  r. 
Surjya  Kanta  Roy  Chowdhry.  35 
Indiaii  L.  Eep.  Calc.  (pt.  1)  25 
(190S).  "  It  is  no  answer  to  say  that 
the  probabilities  are  that  the  death 
did  not  occur  at  the  expiration  of  the 
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charged  by  the  production  to  the  court  of  facts  which  either 
directly  or  indirectly  tend  to  prove  that  the  party  was  dead  at 
the  time  claimed.*  But  facts  of  some  probative  weight,  suf- 
ficient to  create  a  fair  preponderance,  under  all  the  circum- 
stances, to  the  effect  that  the  person  was  no  longer  alive  at  a 
particular  time  must  be  adduced  by  the  party  having  the  burden 
of  proof.^ 

§  1115.  (Presumptions  of  Law;  Presumption  of  Death); 
Presumption  Rebuttable —  The  presumption  of  death  from  seven 
years'  absence  without  tidings  received  by  those  who  are  likely 
to  hear,  is,  like  all  true  presumptions  of  law,  clearly  rebuttable.^ 
It  follows  also  from  the  nature  of  a  presumption  of  law,  that  the 
burden  of  evidence  to  produce  rebutting  inferences  is  on  the 
party  against  whom  the  presumption  operates^  and  that,  until 
such  rebutting  evidence  is  produced,  the  presumption  establishes 
a   prima   facie    case,^   i.    e.,    sustains   the   burden   of   evidence. 


seven  years,  but  at  some  other  time 
within  that  period.  The  time  of  the 
death,  as  well  as  the  fact  of  death, 
are  presumptions  not  of  fact  but  of 
law.  Tlie  law  regards  neither  as  cer- 
tain. It  simply  declares  that  the 
party  shall  be  presumed  to  be  dead 
at  the  expiration  of  seven  years, 
whenever  his  death  shall  come  in 
question."  Clarke  v.  Canfield,  15 
N.  J.  Eq.  119  (1862).  Where  the 
presumption  of  law  that  a  person 
who  has  not  been  heard  of  for  seven 
years  is  dead  applies,  the  burden 
of  proving  that  he  was  alive  at  a 
particular  time  within  that  period, 
so  as  to  be  entitled  as  legatee  to  a 
share  of  a  testator's  estate  on  surviv- 
ing that  testator,  lies  upon  these 
claiming  under  him,  and  must  be  dis- 
charged by  distinct  and  afBrmative 
evidence.  Neville  v.  Benjamin,  71 
L.  J.  Ch.  319,  1  Ch.  723,  86  L.  T.  387 
(1902),  per  Joyce,  J.;  In  re  Walker, 
41  L.  J.  Ch.  219,  L.  R.  7  Ch.  120 
(1871). 

4.  Doe  V.  Strong,  4  U.  C.  Q.  B.  510 
(1848). 

5.  Hancock   v.  Amer.   L.   Ins.  Co., 
62  Mo.  26   (1876). 

§  1115  1.       Illinois. —  Policemen's 
Benev.   Ass'n   of    City   of   Ohicaigo  v. 


Ryce,  115  HI.  App.  95,  judgment  af- 
firmed, 213  111.  9,  72  N.  E.  764 
(1904). 

Kentucky. —  Mutual  Ben.  L.  Ins. 
Co.  V.  Martin,  108  Ky.  11,  55  S.  W. 
694,   21   Ky.   L.   Eep.   1465    ^1900). 

Massachusetts. —  In  re  Stockbridge, 
145  Mass.  517,  14  N.  E.  928    (1887). 

Missouri, —  Biegler  v.  Sup.  Council, 
etc.,   57  Mo.  App.   419    (1894). 

Montana. —  In  re  Liter,  19  Mont. 
474,  48  Pac.  753    (1897). 

TSew  Jersey. —  Wambaugh  v. 
Schenck,  2  N.  J.  L.  214  (1807). 

Ohio. —  Youngs  v.  Heffner,  36  Ohio 
St.  232    (1880). 

United  States. —  Scott  v.  McNeal, 
154  U.  S.  34,  14  S.  Ct.  1108,  38  L. 
ed.  896  (1893).  "This  is  merely  a 
presumption  of  fact,  and  may  be  re- 
butted." Flynn  v.  Coffee,  12  All.  133 
(1866). 

So  much  is  implied  from  the  fact 
that  it  is  merely  a  presumption. 

2.  Magness  v.  Modern  Woodmen  of 
America,  (Iowa  1909)  123  N.  W. 
169;  Hoyt  v.  NeWbold,  45  X.  J.  L. 
219,  46  Am.  Eep.  757    (1883). 

3.  Magness  v.  Modern  Woodmen  of 
America,  (Iowa  1909)  123  N.  W. 
169;    Willcox    v.    Trenton    Potteries 
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Obviously,  these  are  alternative  statements  of  the  same  propo- 
sition, a  presumption  of  law  shifts  the  burden  of  evidence.  The 
same  idea  has  been  put  into  the  rather  misleading  form  of  say- 
ing that  until  rebutting  evidence  is  introduced,  the  presumption 
of  law  is  conclusive.*  Strictly  speaking,  the  presumption  of 
death  from  absence  is  in  no  proper  sense  conclusive.^  If  it  were, 
it  would  cease  to  be  a  presumption  and  become  a  proposition  of 
equivalence  in  the  siibstantive  law. 

§  1116.  (Presumptions  of  Law;  Presumption  oi  Death;  Pre- 
sumption rebuttable);  AfSrmative  Evidence  of  Life. —  In  re- 
butting the  presumption  of  death  it  may  be  affirmatively  shown 
even  by  persons  not  members  of  the  family,-'  that  the  absentee 
was  alive  within  a  period  of  seven  years.  The  testimony  of  a 
single  witness'  accompanied  by  corroborative  evidence  of  some 
independent  fact,  as  the  receipt  of  a  letter  from  the  alleged 
deceased  within  seven  years,^  will  prevent  the  operation  of  the 
presumption.  The  presumption  of  death  is  equally  overcome 
by  evidence  of  witnesses  that  the  absentee  returned  to  his  home* 
or  is  in  some  other  way  shown  to  be  alive"  within  seven  years 


Co.,    64    N.    J.    Eq.    173,    53    Atl.   474 
(1902). 

4.  Willcox  V.  Trenton  Potteries  Co., 
64  N.  J.  Eq.  173,  53  Atl.  474   (1902). 

5.  Magness  f.  Modern  Woodmen 
of  America,  (Iowa  1909)  123  N.  W. 
169. 

§  1116-1.  Flynn  v.  CoflFee,  12  Allen 
133    (1866). 

2.  Springmeyer  v.  Sovereign  Camp, 
Woodmen  of  the  World,  (Mo.  App. 
1910)  129  S.  W.  273.  The  question 
of  rebuttal,  being  one  of  fact  for 
the  jury  they  are  to  judge  of  the 
credibility  of  such  a  witness  and  may 
disregard  his  story,  although  there 
is  no  direct  contradiction  of  it.  Ken- 
nedy V.  Modern  Woodmen  of  America, 
(111.  1910)  90  N.  E.  1084,  243  111. 
560. 

Identity  may  be  established  by 
circumstantial  evidence.  Nehring  v. 
McMurrain,  (Te.x.  Civ.  App.  1898) 
45  S.  W.  1033.  Mere  similarity  of 
name    is    not    regarded    as   sufficient. 

In  general,  proof  that  a  person  of 
the  same  name  as  the  absentee  was 


alive  within  the  seven  years  is  not 
sufficient  to  prevent  the  operation  of 
the  presumption  in  the  absence  of 
further  facts  tending  to  show  iden- 
tity of  persons.  "  There  should  be 
something  more  than  similarity  of 
names  to  overcome  tlie  presumption 
of  death  raised  by  the  statute."  Hoyt 
V.  Newbold,  45  N.  j.  l.  219,  223,  46 
Am.  Rep.   757    (1883), 

Rumor  will  not  be  received,  either 
to  confirm  or  to  rebut  the  inference 
of  death.  Kennedy  v.  Modern  Wood- 
men of  America,  (111.  1910)  90  N.  E. 
1084,  243  111.  560.  The  person  to 
whose  notice  a  rumor  is  brought  that 
the  person  in  question  is  alive  is 
not  necessarily  obliged  to  follow  it 
up.  Kennedy  r.  ilodern  Woodmen  of 
America,  243  111.  560,  90  N.  E.  1084 
(1910). 

3.  Smith  V.  Smith,  49  Ala.  156 
(1873). 

4.  Thomas  v.  Tliomas,  19  Neb.  81, 
27  N.  W.  84    (1887). 

5.  Spiltoir  v.  Spiltoir,  (N.  J.  1906) 
64  Atl.  96. 
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of  the  date  at  which  the  presumption  is  offered  as  constituting 
a  prima  facie  case.  Most  conclusive  of  all  is,  of  course  the  re- 
appearance of  the  person  in  question.® 

Question  for  the  jury. —  Where  rebutting  evidence  as  to  life 
is  introduced  to  an  extent  which  makes  it  reasonable  for  the  jury 
to  find  in  either  way,  the  question  will  be  submitted  to  them.'' 
This  point  has,  however,  been  decided  otherwise  in  Minnesota.^ 

§  1117.  (Presumptions  of  Law;  Presumption  of  Death;  Pre^ 
sumption  rebuttable) ;  Hiding —  Any  fact  which  fairly  and  rea- 
sonably  tends  to  rebut  the  inference  assumed  to  be  correct  in 
the  presumption  of  death  is  admissible.  For  example,  it  may  be 
shown  by  the  opponent  that  the  absentee  had  a  motive  for  his 
silence,  as  that  he  was  a  fugitive  from  justice-*^  had  absconded 
from  his  creditors  ^  or  has  some  other  reason  for  concealing  his 
identity.^  So  one  who  has  run  away  from  an  orphan  asylum,* 
prison,  jail  or  other  places  of  involuntary  detention,  will  not  be 
inferred  or  assumed  to  be  dead  from  the  same  facts  which  might 
fairly  ground  the  inference  or  assumption  in  case  of  one  with 
less  inducement  to  conceal  his  whereabouts. 

§  1118.  (Presumptions  of  Law;  Presumption  of  Deatti;  Pre' 
sumption  R,ebuttable) ;  Motive  not  to  return  or  Communicate 

Even  where  the  absentee  is  not  under  a  strong  motive  to  con- 
ceal his  whereabouts,  he  may  be  lacking  in  desire  to  reveal  them. 
He  is,  perhaps,  flighty  and  visionary,^  in  his  mental  methods. 

6.  Mayhugh  v.  Rosenthal,  1  Cine.  Wkly.  Notes  Gas.  535  (1883).  The 
Super.  Ct.  (Ohio)  492  (1871).  circumstance  is  merely  evidence  in  re- 

7.  Mutual  Ben.  L.  Ins.  Co.  v.  Mar-  buttal.  It  has  been  accorded  no 
tin,  108  Ky.  11,  55  S.  W.  094,  21  especial  procedural  eflfect.  Mutual 
Ky.  L.  Eep.  1465   (1900).  Ben.  L.  Ins.  Co.  v.  Martin,   108  Ky. 

8.  Minneapolis  M.  Co.  v.  R.  Co.,  51  11,  55  S.  W.  694,  21  Ky.  L.  Rep.  1465 
Minn.  304,  315,  53  N.  W.  639   (1893).  11900). 

§   1117-1.   California. —  Ashbury  v.  2.  Sensenderfer  v.  Pac.  Mut.  L.  Ins. 

Sanders,  8  Cal.  62,  68  Am.  Dec.  300  Co.,  19  Fed.  68   (1882). 

( 1857 ) .  3.  Donovan  v.  Twist,  93  N.  Y.  Suppl. 

(?eor<;m.— O'Kelly  v.  Felker,  71  Ga.  990,  105  App.  Div.  171  (1905)    (living 

775   (1883).  in  adultery)  ;  Wills  v.  Palmer,   (Eng. 

TTentMcfcy.— Mutual  Ben.  Ij.  Ins.  Co.  1905)    53  Wkly.  Rep.  169. 

V.  Martin,  108  Ky.  11,  55  S.  W.  694,  4.  In  re  Miller,  9  N.  Y.  Suppl.  639 

21  Ky.  L.  Rep.  1465   (1900).  (1890)    [aifirmed  in  147   N.   Y.   713, 

Missov/ri. —  Winter    v.    Sup.    Lodge  42  N".  E.  726   (1895)']. 

K.  of  P.,  96  Mo.  App.  1,   69  S.  W.  §  1118-1.  Sensenderfer  v.  Pac.  Mut. 

(•r,2   (1903).  L.  Ins.  Co.,  19  Fed.  68    (1882). 

Pennsylvania. —  Wolff's    Estate,    12 
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The  case  is  intensified  where,  whatever  may  be  the  motive  to 
return  it  could  not  effectively  operate  upon  the  volition  of  the 
person  in  question.  This  may  happen  either  where,  as  in  case 
of  children,  of  tender  years^  and  others  not  sui  juris  there  is, 
properly  speaking,  no  independent  volition  to  effect.  The  same 
inference  arises  where  the  person  is  under  the  restraint  of  others, 
is  in  prison  or  the  like.  One  may  he  influenced  by  the  shame 
of  a  blemished  character  from  seeking  the  association  of  old 
friends  or  once  affectionate  relatives.* 

§  1119.  (Presumptions     of     Law);     Criminal     Cases. —  The 

jurisprudence  both  of  England  and  America  has  seen  fit  to  estab- 
lish in  connection  with  the  substantive  law  of  crimes  various  pre- 
sumptions of  law  attaching  a  prima  faeie  quality  to  the  inferences 
of  fact  arising  out  of  certain  definite  circumstances.  Many  of 
these  presumptions  of  law  are  statutory  at  the  present  day.-'  Wher- 
ever, for  example,  the  possession  of  fish  or  game  out  of  season  is 
made  prima  facie  evidence  of  a  taking  in  close  season  contrary  to 
law,  or  a  counterfeiter  or  burglar  is  prima  facie  guilty  of  counter- 
feiting, or  burglary  if  unable  satisfactorily  to  explain  his  posses- 
sion of  tools  well  adapted  to  such  an  illegal  purpose  and  useless 
for  any  other,  instances  of  a  very  large  number  of  similar  pre- 
sumptions of  law  in  criminal  cases  are  furnished. 

No  constitutional  right  of  a  defendant  to  confrontation,"  a 
speedy  and  public  trial  by  an  impartial  jiiry,  to  compulsory 
process,  or  to  a  presumption  of  innocence  in  his  favor,  is  infringed 
by  the  passage  of  such  a  statute  erecting  'possession  of  certain 
articles  into  a  prima  facie  case  of  guilt  for  a  given  offence.* 

Presumption  of  Coercion. —  On  the  other  hand,  a  rule  of  the 
substantive  criminal  law  may  readily  be  transferred  back  into  the 

2.  Manley  r.  Pattison,  73  Miss.  417,  daring  that  one  fact  shall  be  con- 
19  So.  236,  55  Am.  St,  Eep.  543  clusively  presumed  from  the  existence 
(1895).  or  proof  of  another,  or  by  some  such 

3.  Schwarzhoff  v.  Necker,  1  Tex.  Un-  phraseology."  Gulson :  Philosophy  of 
rep.  Cas.  325    (1880).  Proof,  434,  §  498.     "Such  a  statute 

§  1119-1.  Robertson  v.  People,  20  does  not,  I  apprehend,  either  create 
Colo.  279  (1894);  Cole  V.  Porteous,  or  enlarge  a  presumption,  merely  be- 
19  Ont.  App.  Ill  (1892).  "No  doubt  cause,  so  far  as  it  operates,  it  tends 
a  statute  may,  and  many  statutes  do,  to  produce  a  similar  result.''  Gul- 
create  presumptions;  but  they  must  son:  Philosophy  of  Proof,  434,  §498. 
do  so  in  express  terms;  by  making,  2.  §§  458  et  seg. 
totidem  verbis,  the  existence  or  proof  3.  State  r.  Sheehan,  28  R.  I.  160, 
of  one  fact  conclusive,  or,  prinio /aCT>,  66  Atl.  66  (1907)  ("Short"  lob- 
evidence   of   another   fact,   or  by  de-  sters). 
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phraseology  of  evidence  through  which  it  may  itself  have  first 
been  evolved  into  the  positive  law.  Thus,  a  familiar  rule  in  the 
relations  of  husband  and  wife  in  connection  with  crimes  done  by 
the  wife  lin  the  presence  of  the  husiband  may  be  put  into  the  form 
of  saying  that  there  is  a  presumption  of  coercion  of  a  wife  by  her 
husband  to  commit  a  crime,  from  his  presence  at  the  time  of  its 
commission,  but  the  presumption  is  not  conclusive,  and  may  be 
rebutted.* 

§  1120.  CPresump^/ons  of  Law> ;  Capacity  for  Crime — Among 
inferences  of  fact  to  which  the  rules  of  the  substantive  criminal 
law  have  attached  a  conclusive  or  prima  facie  weight  are  several 
relating  to  the  capacity  of  persons  above  a  certain  age  to  commit 
crime.  In  the  absence  of  evidence  of  his  age,  an  accused  person 
is  said  to  be  presumed  (lassumed)  capable  of  committing  a  crime. -"^ 
Still,  proof  of  age  may,  under  the  substantive  law,  customarily 
disguised  under  the  terms  of  presumption,  i.  e.,  of  evidence,  attach 
to  the  fact  of  age  certain  definite  effects  as  to  capacity  to  commit 
particular  crimes.^ 

§   1120a.  (Presumptions  ot  Law;  Capacity  for  Crime);  TJnder 

Seven. —  Below  a  certain  fixed  age,  established  by  the  common  law 
at  7,  but  which  has  been  variously  extended  by  statute  to  9,^  10  ^ 
or  even  12,^  a  child  is  said  to  be  "  conclusively  presumed  "  inca- 
pable of  committing  crime.*    Translated  into  the  language  of  sub- 

4.  Com.  V.  Adams,  186  Mass.  101,  4.  Georgia. —  Ford  v.  State,  100  Ga. 

71  N'.  E.  78   (1904).     The  conduct  of  63,  25  S.  E.   845    (1896). 

the  wife  herself  may,  it  is  said,  suf-  Kentucky. —  Heilman    v.    Com.,  84 

fice     to   rebut    this     "  presumption."  Ky.  457,  1  S.  W.  731,  8  Ky.  L.  Rep. 

Com.  V.  Adams,  186  Mass.  101,  71  N.  451,  4  Am.  St.  Rep.  207  (1887)  ;  Wil- 

E.  78    (1904).  let  v.  Com.,   13   Bush  230    (1877). 

§  1120-1.     Broadnax  v.  State,  (Ga.  New  Jersey. —  State  v.  Aaron,  4  N. 

1896)    25  S.  E.  844.  J.  L.  231,  7  Am.  Dec.  592   (1818). 

2.  State  V.  Howard,  88  N.  C.  650  lHew  York. —  People  v.  Townsend,  3 

(1883);   Jones  V.  State,  31  Tex.  Cr.  Hill   479    (1842);    Walker's    Case,   5 

252,  20  S.  W.  578   (1892).  City  Hall  Rec.  137   (1820). 

§  1120a-l.     Gardiner  v.   State,  83  Itlorth    Carolina. —  State   v.    Hicks, 

Tex.  692   (1870).  125  N.  C.  636,  34  S.  E.  247   (1899)  ; 

2.  Canton  Cotton  Mills  v.  Edwards,  State  v.  Yeargan,  117  K  C.  706,  23 
120  iGa.    447,   47   S.    E.   937    (1904);  S.  E.  153,  36  L.  R.  A.  196   (1895). 
Ford  V.   State,  100  Ga.  63,  25  S.  E.  Tennessee. —  State    v.     Davis,     104 
845   (1896)  ;  Angelo  v.  People,  96  111.  Tenn.  501,  58  S.  W.  122   (1900). 
209,  36  Am.  Rep.  132   (1880).  Virginia.— 'La.vr    v.    Com.,   75    Va. 

3.  Dove    V.    State,    37    Ark.    261       885,  40  Am.  Rep.  750   (1881). 
(1881).  Vnited  /gtoies.— Allen  v.  U.  S.,  150 
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stantive  law,  where  tlie  conclusive  presumption  properly  belongs' 
this  means  that  a  child  under  this  age  is  not  criminally  liable  for 
the  consequences  of  his  acts. 

§   1120b.  (Presumptions  of  Law;  Capacity  for  Crime);  S6\iTL 

to  Fourteen. — Between  the  ages  of  seven  and  fourteen^  there  is, 
it  is  said,  a  presumption  of  law  that  an  infant  is  incapable  of  com- 
mitting a  criminal  offence.'  That  is  to  say,  where  no  evidence  on 
the  point  is  offered,  it  will  be  inferred,  prima  facie,  that  the  ac- 
cused is  incapable  of  doing  the  physical  act,  and  possessing  the 
mental  state  necessary  to  constitute  crime.  The  ground  for  thus 
declining  to  hold  a  young  person  responsible  for  crime  is  that  he 
is  not  of  sufficient  judgment  and  understanding  to  be  aware  of  the 


U.   S.   551,   14  S.   Ct.  196,  37  L.  ed. 
1179    (1893). 

England. —  Marsh  v.  Loader,  14  C. 
B.  (X.  S.)  535,  11  Wkly.  Eep.  784, 
108  E.  C.  L.  535   (1863). 

5.  §§  1160  et  seq. 

§  1120b-l.  In  various  States  where 
the  legislature  has  seen  fit  to  increase 
the  first  period  of  legal  immunity,  the 
second  is  correspondingly  shortened. 
Thus,  in  Arkansas,  the  second  period 
extends  from  12  to  14.  Dove  v. 
State,  37  Ark.  261  (1881).  Georgia 
and  Illinois  have,  in  like  manner,  pre- 
scribed that  the  second  period  shall 
be  between  the  ages  of  10  and  14. 
Ford  v.  State,  100  Ga.  63,  25  S.  E. 
845  (1896)  ;  Angelo  v.  People,  96  111. 
209,  36  Am.  Eep.  132  (1880).  In 
other  jurisdictions,  the  legislature 
h-as  diminished  the  age  limit  within 
which  an  infant  is  prima  facie  in- 
capable of  crime.  Thus  the  State  of 
New  York  fixes  the  years  of  the  sec- 
ond period  as  from  7  to  12.  People 
V.  Squazza,  81  N.  Y.  Suppl.  254,  40 
Misc.  71,  (1903).  Texas  combines  these 
two  methods  of  treatment  by  estab- 
lishing the  period  of  presumable 
immunity  as  between  the  years  9, 
and  13.  Allen  v.  State,  (Tex.  Cr. 
App.  1896)  37  S.  W.  757;  Gardiner 
V.  State,  33  Tex.  692  (1894);  Wus- 
nig  V.  State,  33  Tex.  651  (1894); 
Parker  v.  State,  20  Tex.  App.  451 
(1886). 


2.  Alalama. —  McCormack  r.  State, 
102  Ala.  156,  15  South.  438  (1894); 
Martin  v.  State,  90  Ala.  602,  8  South. 
858,  24  Am.  St.  Rep.  844  (1890); 
Godfrey  v.  State,  31  Ala.  323,  70  Am. 
Dee.  494  (1858). 

Arkansas. —  Harrison  r.  State,  73 
Ark.  117,  78  S.  W.  763  ( 1903 )  ;  Dove 
V.  State,  37  Ark.  261   (1881). 

Georgia. —  Ford  v.  State,  100  Ga. 
63,  25  S.  E.  845    (1896). 

Illinois. —  Angelo  V.  People,  96  111. 
209,  36  Am.  Rep.   132    (1880). 

Iowa. —  State  v.  Milholland,  89 
Iowa  5,  56  N.  W.  403   (1893). 

Kentucky. —  MeClure  v.  Com.,  81 
Ky.  448,  5  Ky.  L.  Rep.  468  (1883); 
Willet  V.  Com.,  13  Bush  230  (1877)  ; 
Heilman  v.  Com.,  1  S.  ^Y.  731,  8  Ky. 
L.  Rep.  451  (1886)  ;  State  v.  Fowler, 
2  Ky.  L.  Rep.  150   (1880). 

Louisiana. —  State  v.  Nickleson,  45 
La.  Ann.  1172,  14  South.  134  (1893). 

Massachusetts. —  Com.  v.  Mead,  10 
Allen  398    (1865). 

Missouri. —  State  v.  Adams,  76  Mo. 
355    (1882). 

Xew  Jersey. —  State  v.  Guild,  10  N. 
J.  L.  163,  18  Am.  Dec.  404  (1838); 
State  V.  Aaron,  4  X.  J.  L.  331,  7  Am. 
Dec.  592  (1818). 

Xeto  York. —  People  i'.  Domenico, 
92  X.  Y.  Suppl.  390,  45  Misc.  309 
(1904)  ;  People  V.  Squazza,  81  X.  Y. 
Suppl.  254,  40  Misc.  71  (1903)  ;  Peo- 
ple    1-.     Teller,     1     Wheel.     Cr.     231 
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nature  of  his  act.*  The  truth  however  of  such  an  assumption  may 
be  rebutted.  Evidence  may  show,  in  any  particular  case,  that  this 
ability  to  realize  the  nature  and  quality  of  a  criminal  act,  in 
reality,  existed  at  the  time  of  the  offence.*  Where  this  knowledge 
is  shown  to  have  been  present  the  infant  who  commits  crime  dur- 


(1823);  People  v.  Davis,  1  Wheel. 
Cr.  230  ( 1823 )  ;  Walker's  Case,  5 
City  Hall  Rec.  137  (1820). 

North  Carolina. —  State  v.  Hicks, 
125  N.  C.  636,  34  S.  E.  247  (1899)  ; 
State  V.  Yeargan,  117  N.  C.  706,  23 
S.  E.  153,  36  L.  E.  A.  196   (1895). 

Pennsylvania. —  Com.  v.  McKeagy, 
1   Ashm.   248    (1831). 

South  Carolina. —  State  v.  Toney, 
15  S.  C.  409   (1880). 

Tennessee. —  State  v.  Davis,  104 
Tenn.  501,  58  S.  W.  122  (1900); 
State  V.  Goin,  9  Humphr.  175  (1848) ; 
State  17.  Doherty,  2  Overt.  80  (1806). 

Texas. —  Gardiner  v.  State,  33  Tex. 
692  (1870) ;  Wuanig  v.  State,  33  Tex. 
651  (1870);  Allen  v.  State,  (Cr. 
App.  1896)   37  S.  W.  757. 

Virginia,. —  Law  v.  Cora.,  75  Va. 
885,  40  Am.  Rep.  750    (1881). 

United  States. —  Allen  v.  V.  S.,  150 
U.  S.  551,  14  S.  Ct.  196,  37  L.  ed. 
1179    (1893). 

England. —  Rex  v.  Groombridge,  7 
C.  &  P.  582,  32  B.  €.  L.  770  (1836) ; 
Efix  V.  Owen,  4  C.  &  P.  236,  19  E. 
C.  L.  493  (1830).  Contra,  State  v. 
Jackson,  3  Pennew.  (Del.)  15,  50 
Atl.  270  (1900).  And  see  State  v. 
Learnard,  41  Vt.  585,  589  (1869). 

3.  §   1020f. 

4.  Alabama. —  MoCormack  v.  State, 
102  Ala.  156,  15  South.  438  (1894)  ; 
Martin  v.  State,  90  Ala.  602,  8  South. 
858,  24  Am.  St.  Rep.  844  (1890); 
Godfrey  v.  State,  31  Ala.  323,  70  Am. 
Dec.  494   (1858). 

Arkansas. —  Harrison  v.  State,  78 
S.  W.  763  (1904)  ;  Dove  V.  State,  37 
Ark.  261  (1881). 

Illinois. —  Angelo  v.  People,  96  111. 
209,  36  Am.  Rep.  132   (1880). 

loioa. —  State  v.  Milholland,  89 
Iowa  5,  56  N.  W.  403   (1893). 


Kentucky. —  Heilman  v.  Com.,  1  S. 
W.  731,  8  Ky.  L.  Rep.  451  (1886); 
State  V.  Fowler,  2  Ky.  L.  Rep.  150 
(1880)  ;  Willet  v.  Com.,  13  Bush  230 
(1877). 

Louisiana. —  State  v.  Niokleson,  45 
La.  Ann.  1172,  14  South.  134  (1893)-. 

Missouri. —  State  v.  Adams,  76  Mo. 
355   (1882). 

New  Jersey. —  State  v.  Guild,  10  N. 
J.  L.  163,  18  Am.  Deo.  404  (1828)  ; 
State  V.  Aaron,  4  N.  J.  L.  231,  7  Am. 
Dec.  592   (1818). 

New  York. —  People  v.  Squazza,  81 
N.  y.  Suppl.  254,  40  Misc.  71  (1903)  ; 
People  V.  Teller,  1  Wheel.  Cr.  231 
(1823);  Walker's  Case,  5  City  Hall 
Rec.  137   (1820). 

North  Carolina. —  State  v.  Hicks, 
125  N.  C.  636,  34  S.  E.  247  (1899)  ; 
State  V.  Yeargan,  117  N.  C.  706,  23 
S.  E.  153,  36  L.  R.  A.  196    (1895). 

Pennsylvania. —  Com.  v.  McKeagy, 
1  Ashm.   248    (1831). 

South  Carolina. — State  v.  Toney, 
15  S.  C.  409  (1880). 

Tennessee. —  State  v.  Davis,  104 
Tenn.  501,  58  S.  W.  122  (1900); 
State  V.  Goin,  9  Humphr.  175  ( 1848 )  ; 
State  V.  Doherty,  2  Overt.  80   (1806). 

Texas. —  Gardiner  v.  State,  33  Tex. 
692  (1870);  Wusnig  v.  State,  33 
Tex.  651  (1870)  ;  Allen  v.  State,  (Cr. 
App.  1896)  37  S.  W.  757. 

Virginia. —  Law  v.  Com.,  75  Va. 
885,  40  Am.  Rep.  750  (1881). 

United  States. — ^Allen  v.  U.  S.,  150 
U.  S.  551,  14  S.  Ct.  196,  37  L.  ed.  1179 
a893). 

England. —  Rex  v.  Groombridge,  7 
C.  &  P.  582,  32  E.  C.  L.  770  (1836)  ; 
Efix  V.  Owen,  4  0.  &  P.  236,  19  E.  C. 
L.  493   (1830). 
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ing  the  second  period,  from  seven  to  fourteen,  may  be  punished 
for  what  he  has  done.^  In  other  words,  the  capacity  for  crime  in 
a  person  above  seven  and  under  fourteen  may  be  established  by 
evidence,  the  facts  of  the  case  being  decisive  as  to  the  matter.* 
The  burden  of  evidence  is  upon  the  prosecution  to  prove  the  actual 
capacity  for  crime  of  the  person  against  whom  it  is  proceeding. '^ 

§  1120c.  (Presumptions  of  Law;  Capacity  tor  Crime;  Seven 
to  Fourteen) ;  Inference  of  Fact —  In  the  nature  of  things,  it  is 
evident  that  there  is,  in  general,  no  precise  point  of  time  at  which 
it  may  be  arbitrarily  said,  as  an  inference  of  fact,  that  an  infant 
becomes  criminally  liable  for  the  consequences  of  his  aots.^  There 
is,  indeed,  a  general  inference  of  fact  that  a  child  under  14  fails 
to  possess  the  requisite  knowledge,  mental  and  physical  powers 
required  for  the  commission  of  a  criminal  act.  This  inference  of 
fact  is  assumed,  by  the  presumption  of  law,  until  countervailing 
evidence  on  the  point  is  introduced,  to  be  prima  facie  correct. 
Upon  the  introduction  of  evidence,  the  presumption  of  law,  as 
such,  is  functus  officio.  The  inference  of  fact,  previously  assumed 
to  ibe  of  prima  facie  quality  still  retains  its  probative  value  as  the 
logical  result  of  any  facts  of  evidence  or  experience  upon  which 
it  is  based.  Regarding  the  inference  of  fact,  it  may  fairly  be 
said  that  the  presumption  varies  in  strength  with  the  age  of  the 

5.  Alabama. —  Martin  v.  State,   90  Termessee. —  State      17.      Goin,      9 

Ala.   603,   8   South.   858,  24  Am.   St.  Humphr.  175   (1848). 

Kep.   844    (1890);   Godfrey  v.  State,  6.  Monumental  Bldg.  Assoc.  No.  2 

31  Ala.  323,  70  Am.  Dec.  494  (1858).  v.  Herman,  33  Md.  128  (1870). 

lovM. —  State     V.     Milholland,     89  7.  Arkansas. —  Harrison    v.    State, 

Iowa  5,  56  N.  W.  403   (1893).  78  S.  W.  763   (1904)  ;  Dove  v.  State, 

Kentucky.— Sta,te  V.  Fowler,  3  Ky.  37  Ark.  261    (1881). 

L.  Rep.  150  (1880).  Georgia. —  Ford  v.   State,   100   Ga. 

Louisiana. —  State  v.  Niekleson,  45  63,  25  S.  E.  845   (1896). 

La.  Ann.  1172,  14  South.  134   (1893).  Iowa. —  State   v.   Fowler,    52   Iowa 

'New  Jersey. —  State  v.  Guild,  10  N.  103,  3  N.  W.  983,  3  Ky.  L.  Rep.  150 

J.  L.  163,  18  Am.  Deo.  404  (1828).  (1880). 

New    York. —  People    v.    Teller,    1  Missouri. —  State     V.     Adams,     76 

Wheel.     Cr.     231     (1823);     Walker's  Mo.  355   (1882). 

Case,  5  City  Hall  Rec.  137  (1820).  Teoios.— McDaniel  v.  State,  5  Tex. 

North  Carolina. —  State  v.  Yeargan,  App.  475   ( 1879 ) ;  Gardiner  v.  State, 

117  N.  C.  706,  23  S.  E.  153,  36  L.  R.  33  Tex.  692   (1870). 

A.  196  (1895).  §  llZOc-l.  State     V.     Davis,     104 

Pennsylvania. —  Com.   t).   McKeagy,  Tenn.  501,  58  S.  W.  122  (1900). 
1  Ashm.  248   (1831). 
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infant.     It  is  very  strong  while  he  is  near  the  age  of  seven  but 
becomes  weaker  as  he  progresses  toward  the  age  of  fourteen.'^ 

§  1120d.  (Presumptions  of  Law;  Capacity  for  Crime;  Seven 
to  Fourteen) ;  Rape. —  At  common  law,  a  male  infant  under  the 
age  of  14  was  conclusively  presumed  ^  to  be  incapable  of  commit- 
ting the  crime  of  rape.  This  rule  has  relation  to  his  assumed 
physical  capacity  to  commit  the  crime.^  The  substantive  law, 
therefore,  proceeding  by  generalities,  as  was  its  wont,  freed  the 
infant  from  the  consequences  of  a  crime  of  this  nature  so  far  as 
he  is  claimed  to  have  acted  as  principal,  in  the  first  degree.*  The 
offence  of  being  an  accessory,  if  absent  from  the  scene  of  the 


2.  McCormaek  v.  State,  102  Ala. 
156,  15  South.  438  (1894);  Martin 
V.  State,  90  Ala.  603,  8  So.  858,  34 
Am.  St.  Rep.  844  (1890);  State  v. 
Aaron,  4  N.  J.  L.  231,  7  Am.  Dec. 
593  (1818);  Walker's  Case,  5  City 
Hall  Rec.  (N.  Y.)  137  (1820);  Law 
V.  Com.,  75  Va.  885,  40  Am.  Eep.  750 
(1881). 

§  1120d-l.  Conclusive  presumption. 
—  It  will  be  noticed  that  the  infer- 
ence of  incapacity  arising  from  the 
fact  that  the  offender  is  under  14  is 
irrebuttable,  i.  e.,  it  is  not  an  infer- 
ence or  all,  but  a  rule  of  substantive 
law.  State  v.  Sam,  60  N.  C.  293 
(1864).  And  see  State  V.  McNair,  93 
N.  C.  628   (1885). 

2.  Georgia. — Gordon  v.  State,  93  Ga. 
531,  21  S.  E.  54,  44  Am.  St.  Rep.  189 
(1893).  And  see  Bird  v.  State,  110 
Ga.  315,  35  S.  E.  156  (1900). 

Kentucky. —  Payne  v.  Com.,  110  S. 
W.  311,  33  Ky.  Law  Rep.  239  (1908)  ; 
Heilman  v.  Com.,  84  Ky.  457,  1  S. 
W.  731,  8  Ky.  L.  Rep.  451,  4  Am. 
St.  Rep,  307  (1886).  And  see  David- 
son V.  Com.,  47  S.  W.  313,  30  Ky.  L. 
Kep.  540  (1899). 

Louisiana. —  State  v.  Jones,  39  La. 
Ann.  935,  3  South.  57  (1887). 

New  York. —  People  v.  Randolpb,  Z 
Park.  Cr.  174  (1855). 

North  Dakota. —  State  v.  Fiak,  15 
N.  D.  589,  108  N.  W.  485  (1906). 

Ohio. — Hiltabiddle  v.  State,  35  Ohio 
St.  53,  35  Am.  Rep.  593  (1878) ;  Wil- 


liams V.  State,  14  Ohio  222,  45  Am. 
Dec.  536  (1846). 

South  OaroUna. —  State  v.  Coleman, 
54  S.  C.  162,  31  S.  E.  866   (1898). 

Tennessee. —  Wagoner  v.  State,  5 
Lea  352,  40  Am.  Rep.  36  (1880). 

England. —  R.  v.  Waite,  3  Q.  B.  600 
(1892).  "  No  conviction  for  rape  can 
be  had  against  one  who  was  under  the 
age  of  fourteen  yeara,  at  the  time  of 
the  act  alleged,  unless  his  physical 
ability  to  accomplish  penetration  is 
proved  as  an  independent  fact,  beyond 
a  reasonable  doubt."  New  York  Pen. 
Code,  §  279. 

Indecent  assault. —  Though  a  boy 
under  fourteen  years  of  age  is  by  law 
deemed  incapable  of  committing  rape, 
yet  where  the  evidence,  if  believed,  is 
of  such  a  nature  that  if  the  accused 
were  over  that  age  it  would  warrant 
his  conviction  for  rape,  he  may  on 
that  evidence  be  convicted  of  indecent 
assault.  Rex  v.  Angus,  26  N.  Zealand 
L.  Rep.  948   (1907). 

3.  Reg.  V.  Williams,  [1893]  1  Q.  B. 
320,  62  L.  J.  M.  C.  69,  5  Reports  186, 
41  Wkly.  Rep.  332;  Reg.  v.  Waite, 
[1892]  2  Q.  B.  600,  17  Cox  C.  C.  554, 
61  L.  J.  M.  C.  187,  67  L.  T.  Rep. 
(N.  S.)  300,  41  Wkly.  Rep.  80;  Reg. 
V.  Brimilow,  9  C.  &  P.  366,  2  Moody 
C.  C.  133,  38  E.  C.  L.  319  (1839)  ; 
Reg.  V.  Jordan,  9  C.  &  P.  118,  38  E. 
C.  L.  80  (1839);  Reg.  v.  Philips,  8 
C.  &  P.  736,  34  E.  C.  L.  991  (1839)  ; 
Eex  V.  Groombridge,  7  C.  &  P.  583, 
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offence*  or  principal  in  the  second  degree,  if  present,^  might  still 
be  committed  by  the  infant  though  under  fourteen.  The  early  rule 
continues  to  be  followed  in  certain  American  jurisdictions.®  In 
others,  however,  the  more  discriminating  exercise  of  reason  has 
placed  the  assumed  physical  incapacity  of  the  acciised  upon  the 
same  legal  footing  as  the  presumed  mental  incapacity^  of  persons 
of  the  same  age  to  commit  this  or  other  crimes.  As  in  other 
cases  of  a  presumption  of  law,  rebutting  evidence  of  physical 
capacity  to  commit  the  crime  may  be  produced  by  the  prosecution, 
the   burden   of   evidence   being   on   the   state   for   the   purpose. 

§  1120e,  (Presumptions    of    Law;    Capacity    for    Crime); 

Fourteen  to  Twenty-one. —  In  the  absence  of  special  circumstances 
or  rules  of  substantive  or  procedural  law,  the  fact  of  minority, 
i.  e.,  tliat  one  accused  of  crime  is  under  the  age  of  18,  where  that 
is  the  date  of  majority,  or  under  21,  the  more  usual  limit,  does  not 
exempt  an  accused  person  from  criminal  liability  for  the  con- 
sequences of  his  acts.-^    Thus,  where  one  obtains  property  securing 


33  E.  C.  L.  770  (1836)  ;  Rex  v. 
Eldershaw,  3  C.  &  P.  396,  14  E.  C. 
L.  628  (1828),  4  Blackstone  Comm. 
212,  1  Hale  P.  C.  630. 

4.  State  V.  Mclntire,  66  Iowa  339, 
23  N.  W.  735    (1885). 

5.  Law  V.  Com.,  75  Va.  885,  40 
Am.. Rep.  750  (1881).  And  see  Rex 
V.  Eldershaw,  3  C.  &  P.  396,  14  E.  C. 
L.  628    (1828). 

6.  Delaware. —  State  v.  Handy,  4 
Harr.  566    (1845). 

Florida. —  Chism  v.  State,  42  Fla. 
232,  38  South.  399  (1900)  ;  McKinny 
V.  State,  29  Fla.  565,  10  South.  732, 
30  Am.  St.  Rep.  140  (1892);  Wil- 
liams V.  State,  20  Fla.  777   (1884). 

Massachusetts. —  Com.  v.  Green,  2 
Pick.  380   (1824). 

North  Carolina. —  State  v.  Sam,  60 
N.  C.  293  (1864).  And  see.  State  v. 
McNair,  93  N.  C.  638    (1885). 

Oregon. —  State  v.  Knighten,  39 
Or.  63,  64  Pac.  866,  87  Am.  St.  Rep. 
647   (1900). 

Pennsylvania. —  Com.  V.  Hummel, 
21  Pa.  Co.  Ct.  445   (1899). 

Virginia.. —  Foster  v.  Com.,  96  Va. 
306,  31  S.  E.  503,  70  Am.  St.  Rep. 
846,  42  L.  R.  A.  589   (1898). 


7.  §  1020f. 

§  1120e-l.  Connecticut. —  Fahay  v. 
State,  35  Conn.  305  (1856). 

Georgia. — Hill  v.  State,  63  Ga.  578, 
36  Am.  Rep.  130   (1879). 

Illinois. —  Angelo  v.  People  96  111. 
209,  36  Am.  Rep.  132   (1880). 

Maryland. —  Monumental  Bldg. 
Assoc.  No.  2  V.  Herman,  33  Md.  128 
(1870). 

Minnesota. —  State  v.  Kluseman,  53 
Minn.  541,  55  N.  W.  741  (1893). 

New  Jersey. —  Boyd  v.  Banta,  1  N. 
J.  L.  266    (1795). 

New  York. —  People  v.  Kendall,  25 
Wend.  399,  37  Am.  Dec.  240   (1841). 

North  Carolina. —  State  v.  Yeargan, 
117  N.  C.  706,  23  S.  E.  153,  36  L.  R. 
A.  196    (1895). 

Pennsylvania. —  Com.  v.  Edson,  8 
Pa.  Co.  Ct.  377  (1884);  Com.  v. 
McKeagy,  1  Ashm.  348  (1831). 

Tennessee. —  State  v.  Davis,  104 
Tenn.  501,  58  S.  W.  132  (1900); 
State  V.  Doherty,  3  Overt.  80 
(1806). 

Texas. —  Brown  v.  State,  ( Cr.  App. 
1904)  83  S.  W.  378  (violation  of 
local  option  law);  Lively  v.  State, 
(Cr.     App.     1903)      74     S.     W.     321 
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payment  of  the  price  of  it  by  a  mortgage  upon  certain  chattels, 
representing  that  he  is  of  full  age,  and  is  the  owner  of  the  mort- 
gaged property,  while  the  mortgage  may  be  voidable  by  reason  of 
non-age,  the  minor  will  be  held  criminally  liable  for  swindling  by 
false  pretences.^  So,  also,  a  boy  over  14  will  be  presumed,  it  is 
said,  capable  of  committing  rape.^  In  the  absence  of  evidence, 
capacity  for  crime  will  be  assumed  and  this  assumption  will  not, 
it  is  said,  be  affected  by  the  simple  statement  of  the  accused  that 
he  did  not  know  it  was  wrong  to  do  as  he  has  done.*  It  need 
scarcely  be  said  that  the  truth  of  this  assumption  of  guilty  capacity 
may  be  rebutted  by  appropriate  evidence  tending  to  show  actual 
incapacity  in  a  person  under  age  and  over  fourteen.^  Indeed,  the 
rule  of  law  above  the  age  of  14  as  to  criminal  capacity  is  the  same 
before  as  after  the  attainment  of  a  legal  majority. 

§  1120f.  (Presumptions  of  Law;  Capacity  for  Crime);  Proof 

of  Mental  State  or  Condition —  In  order  that  he  should  be  held 
liable  criminally  the  defendant  must  be  affirmatively  shown  to 
have  had  sufficient  maturity  and  discretion  of  mental  power  to 
appreciate  the  nature  and  consequences  of  his  act.^  It  is  not,  how- 
ever, essential  that  the  evidence  should  be  direct,  although  the  con- 
clusion of  a  skilled  witness,  expert,  so  called,^  will  be  received  on 
the  point.*  As  in  proof  of  other  mental  states  or  conditions  pro- 
bative facts  of  a  circumstantial  nature  may  be  received,*  whether 
extrinsic  to  the  offence  or  connected  with  the  doing  of  the  criminal 

(swindling)  ;    MeDaniel    v.    State,    5  §     1120f-l.      Arkansas. —  Dove      v. 

Tex.  App.  475  (1879).  State,  37  Ark.  261   (1881). 

Vermont. —  State    v.    (Learned,    41  Georgia. —  Ford   ■;;.  State,    100   Ga. 

Vt.  585   (1869).  63,   35  S.   E.   845    (1896). 

,  2.  Lively  t.  State,    (Tex.  Cr.  App.  Kentucky. —  Willet     v.     Com.,     13 

1903)    74   S.  W.  321.  Bush  230    (1877). 

3.  State  V.  Handy,  4  Harr.  (Del.)  New  York. —  People  v.  Domenieo, 
566  (1845)  ;  Payne  «.  Com.,  110  S.W.  92  N".  Y.  Suppl.  390,  45  Misc.  309 
311,  33  Ky.  L.  Rep.  229  (1909)  ;  Com.  (1904)  ;  People  v.  Squazza,  81  N.  Y. 
V.  Hummel,  21  Pa.  Co.  Ct.  445   (1899).  Suppl.  254,  40  Misc.  71   (1903)  ;   Peo- 

4.  State  V.  Kluseman,  53  Minn.  541,  pie  v.  Davis,  1  Wheel.  Cr.  230  (1823). 
55  N.  W.  741    (1893);   §  1166.     The  Tennessee. —  State    v.     Davis,     104 
burden  of  evidence  is,  however,  upon  Tenn.  501,  58  S.  W.  122   (1900). 
him  to  show  incapacity  if  he  claim  it.  2.  §§  1949  et  seq. 

State  V.    Di   Guglielmo,    (Del.    1903)  3.  State  v.  Nickleson,  45  La.  Ann. 

55  Atl.   350;   State  v.  Kavanaugh,  4  1172,  14  So.  134  (1893). 

Penncw.     (Del.)     131,     53    Atl.     335  4.   State   v.    Toney,    15   S.   C.    409 

(1900).  (1880). 

5.  State   v.    Learnard,   41   Vt.    585 
(1809). 
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act  itself.^  The  personal  opinion  of  the  judge  gained  from  in- 
spection of  the  accused  has  been  said  not  to  be  a  sufficient  ground 
for  dealing  criminally  with  the  offender.®  When  evidence  is 
introduced  upon  the  issue  of  mental  capacity,  the  presumption  of 
law  is  functus  officio  and  the  question  'becomes  one  of  fact  for  the 
jury/  the  inference  of  fact,  if  any,  upon  which  the  presumption 
of  law  is  based  still  continuing  to  operate  in  favor  of  the  accused. 
Capacity  to  entertain  a  criminal  intent,  being  a  constituent  ele- 
ment of  certain  crimes  must  be  clearly  and  strongly  proved  in 
such  a  connection.*  As  is  commonly  said,  the  jury  must  be  satis- 
fied upon  the  point  beyond  a  reasonable  doubt.® 

§  1120g.  (Presumptions  of  Law;  Capacity  for  Crime;  Proof 
of  Mental  State  or  Condition);  Procedural  Assumptions. —  For 

reasons  elsewhere  suggested  ^  proof  of  the  psychological  fact  neces- 
sary to  constitute  mental  capacity  for  crime,  the  state  of  doli 
capax,  is  necessarily  attended  with  difEculty.  Much  therefore  is 
done  by  the  courts  in  the  matter  by  way  of  assumption,  the  effect, 
as  usual,  being  a  ruling  as  to  the  burden  of  evidence.  In  the 
aibsence  of  all  proof  as  to  age,  the  inference  or  presumption  of 
sanity  so  called,^  leads  the  court  to  take  it  for  granted,  i.  e.,  to  ■ 
assume,  that  one  accused  of  crime  is  capable  of  possessing  the 
mental  state,  requisite  for  its  commission.  Thus  it  is  said  by  the 
Court  of  Common  Pleas  of  Ohio :  *  "  The  law  presumes  every  per- 

5.   Stage's   Case,   5   City  Hall  Rec.  6.   People   v.    Domenico,    92   N.    Y. 

(N.  Y.)  177  (1820)    (larceny);  Wus-  Suppl.  390,  45  Misc.  309    (1904). 

nig  17.  State,  33  Tex.  651  (1870).  7.   McCormack   v.   State,    102    Ala. 

Battery. —  At  common  law  a  person  156,    15    So.    438     (1894);    Dove    v. 

under   fourteen   was   presumed   inca-  State,  37  Ark.  261    (1881)  ;   Com.  v. 

pable  of  committing  a  battery.  Where,  Mead,  10  Allen   (Mass.)  •398   (1865)  ; 

however,    the   offender   is    shown,   by  State  l).  Learnard,  4]  Vt.  585  (1869). 

intrinsic  or  extrinsic  evidence  to  be  8.   Angelo    v.    People,    96    111.    209, 

capable  of  the  crime,  he  may  be  pun-  36  Am.  Rep.  132  (1880). 

iahed  for   it.     "Although,    according  9.  Martin  v.  State,  90  Ala.  602,  8 

to  the  common  law,  a  boy  under  the  So.  858,  24  Am.  St.  Rep.  844   (1890)  ; 

age  of  fourteen  is  not  indictable  for  Godfrey  v.  State,  31  Ala.  323,  70  Am. 

an  ordinary  assault  and  battery,  yet,  Dec.   494    (1858)  ;   McClure   v.   Com., 

if   the   battery  be   of   an    aggravated  81  Ky.  448,  5  Ky.  L.  Rep.  468  (1883) ; 

kind,  as  if  it  be  a  mayhem,  or  be  done  Law  v.  Com.,  75  Va.  885,  40  Am.  Rep. 

with  a  deadly  weapon,  or  be  prompted  750  (1881). 

by  a  brutal  passion,  such  as  unbridled  §  1120g-l.   §  2639. 

lust,  the  public  justice  will  interfere  2.  §  1052. 

and  punish,  if  it  appear  that  the  ac-  3.  State  v.  Miller,  7  Ohio  N.  P.  458, 

cused    was    doli    capax."      State    v.  5  Ohio  S.  &  C.  P.  De«.  703   (1895). 
Pugh,  52  N.  C.  61   (1859). 
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son  who  has  reached  the  age  of  discretion  to  be  of  sufficient  mental 
capacity  to  form  a  criminal  purpose,  and  to  deliberate  and  to  pre- 
meditate on  acts  which  malice,  anger,  hatred,  revenge,  or  other 
evil  disposition  might  impel  him  to  perpetrate."  Where  the  ac- 
cused is  shown  to  be  within  the  limit  of  the  first  age  period,  above 
mentioned,*  the  rule  of  substantive  law  that  a  child  under  7  (or 
other  designated  age)  is  frequently  put  into  the  form  of  saying 
that  one  under  this  age  is  conclusively  presumed  to  be  incapable 
of  forming  the  mental  state  essential  to  the  existence  of  the  crime.^ 
In  the  same  way,  the  rule  of  substantive  law  that  one  over  7  and 
under  14  is  to  be  regarded,  in  the  absence  of  contrary  evidence, 
as  incapable  of  committing  crime  may  be  conveniently  transposed 
into  the  phraseology  of  evidence  by  announcing  that  there  is  a 
presumption  of  law  that  one  under  that  age  does  not  possess  the 
requisite  knowledge*  intent  or  other  mental  state  essential  to  the 
commission  of  a  crime. 

§  1121.  (Presumption  of  Law);  Presumption  of  Larceny  from 
recent,  unexplained  Possession  of  stolen  Goods — The  inference  of 
fact,  the  teaching  of  experience,  to  the  effect  that  one  found  in 
the  exclusive  possession  of  recently  stolen  goods  who  cannot 
satisfactorily  account  for  having  them  is  the  person  who  stole 
them,  is  undoubtedly  a  strong  one.  So  much  is  agreed.  Even 
such  a  possession  of  the  fruits  of  a  recent  crime  is,  in  itself  alone, 
an  indication  of  no  small  value  as  to  the  identity  of  the  criminal. 
It  may  fairly  be  said  that  the  mind  recognizes  a  probative  rela- 
tion between  the  mere  possession  of  recently  stolen  property  and 
guilty  taking  or  receiving.-^    For  reasons  analogous  to  those  which 

4.  §  1120a.  1896)  37  S.  W.  757.    Such  is  also  the 

5.  Even  a  plea  of  guilty  does  not  construction  given  to  the  statute  of 
remove  the  presumption  of  criminal  the  state  of  Texas  on  this  point, 
incapacity.  People  v.  Domenico,  93  Keith  v.  State,  33  Tex.  Cr.  341,  26 
:Nr.  Y.  Suppl.  390,  45  Misc.  309  (1904).  S.  W.  412   (1894)  ;  Carr  v.  State,  24 

6.  Capacity  being  shown,  knowledge  Tex.  App.  562,  7  S.  W.  328,  5  Am. 
of  the  illegality  of  an  act  may,  it  is  St.  Eep.  905  (1888)  ;  Parker  v.  State, 
said,  he  assumed.  Com.  v.  Mead,  10  20  Tex.  App.  451  (1886)  ;  Wusnig  v. 
Allen  398  (1865).  A  sense  of  moral  State,  33  Tex.  651  (1870). 
guiltiness  alone  is  not  sufficient;  §  1121-1.  Atofeamo. — Fisher  ■». State, 
guilty  knowledge  of  the  nature  of  the  46  Ala.  717  (1871). 

crime   must   be   proved,    if   disputed.  California. —  People  v.  Luchetti,  119 

Willet  V.  Com.,  13  Bush    (Ky.)    230  Cal.  501,  51  Pac.  707   (1897)  ;  People 

(1877);  State  t7.  Yeargan,  117  N.  C.  V.    Nicolosi,    34    Pac.    824     (1893); 

706,   23  S.  E.   153,  36  L.  R.  A.   196  People     v.     Ah     Ki,     20     Cal.     177 

(1895);  Allen  v.  State,  (Tex.  Cr.  App.  (1862). 
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con'stitute  the  basis  of  the  inference  against  a  despoiler^  this  in- 
ference of  fact  becomes  greatly  enhanced  in  probative  value 
when  the  possessor,  being  given  a  suitable  opportunity  of  doing 
so,  fails  to  explain,  in  any  reasonable  way,  how  he  came  by  the 
property.^ 

A  procedural  conflict. —  While,  however,  the  operation  of  logic 
is  definite,  the  action  of  procedure  or  administration  in  deter- 
mining the  forensic  value  of  the  inference  is  much  less  so.    As  has 


Georgia. — Stafford  r.  State,  121  Ga. 
169,  48  S.  E.  903  (1904);  Williams 
r.  State,  119  Ga.  564,  46  S.  E.  837 
(1903)  ;  McAfee  r.  State,  68  Ga.  823 
(1882).  See  also,  Williams  v.  State, 
119  Ga.  564,  46  S.  E.   837    (1904). 

Illinois. —  Smith  v.  People,  103  111. 
82   (1882). 

Indiana. — Johnson  v.  State,  148  Ind. 
522,  47  N.  E.  926  ( 1897 )  ;  Smathers 
V.  State,  46  Ind.  447  (1874);  Engle- 
man  r.  State,  3  Ind.  91,  53  Am.  Dec. 
494   (1850). 

Iowa.—  State  v.  McClain,  106  N  W. 
376  (1906)  ;  State  v.  Wilson,  95  Iowa 
341,  64  N.  W.  266  (1895)  ;  Johnson  V. 
Miller,  63  Iowa  529,  17  N.  W.  34,  50 
Am  Rep.  758  (1884)  ;  State  !;.  Kelly, 
57  Iowa  644,  11  N.  W.  635   (1882). 

Kansas. — ^State  v.  Hoffman,  53  Kan. 
700,  37  Pac.  138  (1894);  State  v. 
Cassady,  12  Kan.  550  (1874).  See 
State  v.  Henry,  24  Kan.  457   (1880). 

Massachusetts. —  Com.  v.  Deegan, 
138  Mass.  182  (1884);  Com.  v.  Bell, 
102  Mass.  163    (1869). 

Michigan. —  People  v.  La  Munion, 
64  Mich.  709,  31  N.  W.  593  (1887)  ; 
Gablick  f.  People,  40  Mich.  293 
(1879). 

Mississippi. —  Miyray  v.  State,  36 
So.  541  (1904);  Snowden  I'.  State, 
62  Miss.  100  (1884)  ;  Unger  I'.  State, 
42  Miss.  642    (1869). 

Missouri. —  State  v.  Toohey,  303 
Mo.  674,  102  S.  W.  530  (1907); 
State  V.  Jennings,  81  Mo.  185,  51  Am, 
Rep.  236  (1883).  See  State  r.  Lange, 
59  Mo.  418    (1875). 

Nevada. —  State  v.  Mandich,  24 
Nev.  336,  54  Pac.  516    (1898). 


New  Jersey. —  State  v.  Lax,  71  N. 
J.  L.  386,  59  Atl.  18    (1904). 

New  York. —  Knickerbocker  r.  Peo- 
ple, 43  N.  Y.  177  (1870).  See  People 
V.  Smith,  1  Wheel.  Cr.  Gas.  131 
(1823). 

Xorth  Carolina. — State  v.  Williams, 
47  N.  C.  194   (1855). 

Oklahoma. —  Blair  v.  Territory,  83 
Pac.  653    (1905). 

Vermont. —  State  v.  Brewster,  7  Vt. 
118   (1835). 

Washington. —  State  v.  Burns,  19 
Wash.   53,   52   Pac.   316    (1898). 

England. —  Reg.  r.  Langmead,  9 
Cox  C.  C.  464,  L.  &  C.  427,  10  L.  T. 
Rep.   (N.  S.)   350  (1864). 

2.  §§  1070  et  seq. 

3.  Arizona. —  Terr.  v.  Casio,  1  Ariz. 
485,  2  Pac.  755    (1884). 

Arkansas. —  Boykin  v.  State,  34 
Ark.  443    (1879). 

Florida. —  Bellamy  v.  State,  35  Fla, 
242,  17  So.  560  (1895).  See  Tilly  l>. 
State,  21  Fla.  242    (1885). 

Idaho. —  State  v.  Sanford,  8  Ida. 
187,  67  Pac.  493    (1901). 

Nebraska. —  Robb  v.  State,  35  Neb. 
285,   53  N.  W.  134   (1892). 

North  Dakota. —  State  v.  Rosen- 
crans,  9  N.  D.  163,  82  N.  W.  422 
(1900). 

Oklahoma. —  Douthitt  v.  Territory, 
7  Okl.  55,  54  Pac.  312  (1898).  And 
see  Blain  v.  Territory,  15  Okl.  549, 
83  Pac.  653    (1905). 

Tennessee. —  Cook  v.  State,  16  Lea 
461,  1  S.  W.  254  (1886).  See  Hughes 
1'.  State,  8  Humphr.  75  (1847). 

Tcrii.t.— Selph  r.  State,  (Cr.  App. 
1905)   90  S.  W.  174;  Vnsell  v.  State, 


1389  Presumption  of  Guilt  not  Conclusive.  §  1122 

been  said  elsewhere,*  in  turning  an  inference  of  fact  into  a  rule 
of  substantive  law,  there  are  three  stages:  (l)The  jury  are  told 
that  the  inference  is  a  prima  facie  one,  upon  which  they  will  be 
justified,  as  a  matter  of  reason,  in  acting;  (2)  The  jury  are  in- 
formed that  there  is  a  rule  of  law,  binding  upon  them,  to  the 
effect  that  the  inference  is  to  be  followed  in  the  absence  of  evi- 
dence to  the  contrary;  (3)  The  inference  is  conclusively  presumed, 
by  a  rule  of  law,  to  be  correct,  no  evidence  will  be  received  to 
rebut  it,  i.  e.,  it  is  a  rule  of  substantive  law. 

It  has  at  no  time  been  suggested  that  the  inference  of  guilt 
from  the  recent  exclusive  possession  of  stolen  goods  was  con- 
clusive.^ That  the  inference  might  reasonably  constitute  a 
prima  facie  case  of  guilt  has  been  generally  agreed,  although  cer- 
tain courts  have  declined  to  assent  to  this  proposition,  requiring 
that  the  inference  shall  be  corroborated  by  other  evidence.*  The 
point  of  difference  among  the  cases  has  been  as  to  whether  there 
was  a  rule  of  law  to  the  effect  that  it  should  do  so.  In  other 
words,  that  the  jury  might  reasonably  follow  the  indication  of 
the  inference  is  not  in  dispute.  The  question  is,  must  they  do 
so,  i.  e.,  is  there  a  presumption  of  law,  a  rule  of  law,  that  they 
should  ? 

It  may  be  convenient  to  reverse  this  order  and  consider,  in  the 
first  place,  the  inference  as  a  presumption  of  law  and,  next,  as 
constituting  a  prima  facie  inference  of  fact,  and,  finally,  as  to 
its  use  as  a  mere  inference  of  fact  of  less  than  a  prima  facie 
value.  Some  brief  attention  may  then  be  given  to  certain  gen- 
eral aspects  of  the  inference,  applicable,  in  main,  to  its  use  in 
any  of  these  connections. 

§  1122.  (Presumptions  of  Law;  Presumption  of  Larceny 
'from  recent,  unexplained  Possession  of  stolen  Goods);  In- 
ference not  Conclusive. — Varying  ■  as  has  been  the  probative 
weight  assigned  to  the  presumption  of  guilt  from  recent  posses- 
sion of  stolen  goods,  no  authority  exists  for  holding  that,  in  and 
of  itself,  the  inference  is  conclusive  in  the  premises.^     The  fact 

(Cr.    A'pp.     1898)     45    S.    W.    902;  4.  §  1086. 

Faulkner  v.  State,  15  Tex.  App.  115  5.  §  1122. 

(1883).  6.  §  1129. 

Wisconsin. —  Fowle     v.    State,     47  H  1122-1.  Alabama. —  Underwood -w. 

Wis.  545,  2  N.  W.  1133   (1879).  State,    72   Ala.    220     (1882);    Fisher 

Wyoming.— Youngir    v.    State,    12  v.  State,  46  Ala.  717   (1871). 
Wyo.  24,  73  Pac.  551  (1903). 
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that  there  is  a  presumption  of  law  that  one  found  to  have  a  pos- 
session of  stolen  goods  which  he  cannot  explain  is  guilty  of 
larceny  or  of  receiving  with  knowledge  has  been  put  into  the 
rather  misleading  form  of  saying  that  in  the  absence  of  all  ex- 
planation or  any  evidence  of  good  character,  the  inference  of 
guilt  is  conclusive.^  Such  a  ruling,  however,  apparently  means 
nothing  more  than  that  where  a  presumption  of  law  remains 
unopposed  by  evidence  its  effect  is  conclusive. 

§  1123.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods);  A  Pre- 
sumption of  law —  In  the  language  of  a  typical  presumption  of 
law,  it  is  announced  by  the  court,  on  charging  juries  on  indict- 
ments, or  similar  proceedings,  for  larceny,  that  the  unexplained 
exclusive  possession  of  stolen  goods  shortly  after  the  commission 
of  the  offence  shall  be  deemed  prima  facie  evidence  that  the  pos- 
sessor committed  the  larceny.-^     Where  no  suitable  opportunity 


Arkansas. —  Boykin  v.  State,  34 
Ark.  443    (1879). 

Florida. —  Bellamy  v.  State,  35  Fla. 
242,  17  So.  560   (1895). 

Georgia. —  Tucker  v.  State,  57  Ga. 
503    (1876). 

Idaho. — State  v.  Ireland,  9  Ida.  686, 
75  Pao.  257   (1903). 

Indian  Territory: — Oxier  v.  U.  S., 
1  Indian  Terr.  85,  38  S.  W.  331  (1896). 

Indiana. —  Engleman  v.  State,  3 
Ind.  91,  52  Am.  Dec.  494   (1850). 

Kansas. —  State  v.  Deuel,  63  Kan. 
811,   66   Pac.   1037    (1901). 

Michigan. —  Gablick  V.  People,  40 
Mich.  292   (1879). 

Minnesota. —  State  v.  Hoahaw,  89 
Minn.  307,  94  N.  W.  873    (1903). 

Mississippi. —  Stokes  v.  State,  58 
Miss.  677  (1881)  ;  Jones  v.  State,  30 
Miss.  653,  64  Am.  Dec.  175   (1856). 

Nevada. — ^State  r.  Jlandich,  24  Nev. 
336,  54  Pac.  516    (1898). 

New  York. —  People  v.  Sheahan,  1 
Wheel.   Cr.  188    (1823). 

North  Carolina.— St&te  V.  Eights, 
82  N.  C.  675    (1880). 

Tennessee. —  Wilcox  v.  State,  3 
Heisk.  110  ( 1871 )  ;  Curtis  v.  State, 
6  Coldw.  9   (1868). 


Texas. —  Williamson  v.  State,  30 
Tex.  App.  330,  17  S.  W.  722  (1891)  ; 
Taylor  f.  State,  27  Tex.  App.  463,  11 
S.  W.  463  (1889);  Thompson  v. 
State,  43  Tex.  268   (1875). 

Vermont. —  State  v.  Brewster,  7  Vt. 
118   (1835). 

Wisconsin. —  State  v.  Snell,  46  Wis. 
524,  1  N.  W.  225  (1879)  ;  Ingalls  v. 
State,  48  Wis.  647,  656   (1879). 

2.  State  V.  Court,  (Mo.  1910)  125 
S.  W.  451;  State  v.  Vinton,  220  Mo. 
90,  119  S.  W.  370  (1909)  ;  State  v. 
Moore,  101  Mo.  316,'  14  S.  W.  183 
(1890);  State  v.  Kennedy,  88  Mo. 
341  (1885);  State  v.  Kelly,  73  Mo. 
608  (1881).  See,  however,  State  v. 
Kelly,  9  Mo.  App.  512  (1881)  ;  Moor© 
V.  State,  (Tex.  Cr.  App.  1896)  33  S. 
W.  980;  Moreno  v.  State,  34  Tex.  App. 
401,  6  S.  W.  399    (1887). 

§  1123-1.  Arizona. —  Territory  v. 
Casio,  1  Ariz.  485,  3  Pac.  755   (1884). 

Connecticut. —  State  v.  Raymond, 
46  Conn.  345  (1878) ;  State  v.  Weston, 
9  Conn.  527,  25  Am.  Dec.  46   (1833). 

Delaware. —  State  v.  Briscoe,  3  Pen- 
new.  7,  50  Atl.  371   (1900). 

Florida.— Tilly  v.  State,  21  Fla. 
242   (1888). 
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for  offering  an  explanation  is  presented,  the  prestunption  of 
law  does  not  arise.^  Tlie  rule  applies  whether  the  larceny  is 
simple  or  aggravated  in  its  nature.  It  is  not  a  matter  of  any  con- 
sequence in  such  a  connection  whether  the  original  larceny  were 


Georgia. —  McAiee  v.  State,  68  Ga. 
823  (1882)  ;  Tucker  v.  State,  57  Ga. 
503   (1876). 

Illinois. —  Keating  v.  People,  160 
111.  480,  43  N.  E.  724  (1896)  ;  Magee 
V.  People,  139  111.  138,  28  N.  E.  1077 
(1891)  ;  Langford  v.  People,  134  111. 
444,  25  N.  E.  1009  (1890)  ;  Sahlinger 
V.  People,  102  111.  241    (1882). 

Indiana. —  Johnson  v.  State,  148 
Ind.  522,  47  N.  E.  926  (1897) ;  Smath- 
ers  V.  State,  46  Ind.  447    (1874). 

Iowa. —  State  v.  Wilson,  95  Iowa 
341,  64  N.  W.  266    (1895). 

Kansas. —  State  t.  Conway,  56  Kan. 
682,'  44  Pae.  627  (1896);  State  V. 
Hoffman,  53  Kan.  700,  37  Pae.  138 
(1894)  ;  State  v.  Cassady,  12  Kan. 
550   (1874). 

Louisiana. — State  v.  Kelly,  50  La. 
Ann.  597,  23  So.  543  (1898);  State 
V.  Daly,  37  La.  Ann.  576   (1885). 

Massachusetts. —  Com.  v.  Deegan, 
138  Mass.  182  (1884)  ;  Com.  V.  Bell, 
102  Mass.  163    (1869). 

Michigan. —  People  v.  Wood,  99 
Mich.  620,  58  N.  W.  638    (1894). 

Minnesota. —  State  v.  Hogard,  18 
Minn.  293   (1867). 

Mississippi. —  Foster  v.  State,  53 
Miss.  695  (1876)  ;  Unger  v.  State,  42 
Miss.  642    (1869). 

New  York. —  People  v.  Weldon,  111 
N.  Y.  569,  19  N.  E.  279  (1888); 
Knickerbocker  v.  People,  43  N.  Y.  177 
(1870);  People  v.  Weeks,  3  Wheel. 
Cr.   532    (1818). 

North  Carolina. — State  v.  Patter- 
son, 78  N.  C.  470   (1878). 

Pennsylvania. —  State  v.  Myers, 
Add.  320   (1796). 

South  Carolina. —  State  v.  Garvin, 
48  S.  C.  258,  26  S.  E.  570   (1896). 

Tennessee. —  Hughes  v.  State,  8 
Humphr.  75  ( 1847 )  ;  Hudson  v.  State, 
9  Yerg.  408    (1836). 


Vermont. —  State  v.  Brewster,  7  Vt. 
118  (1835)  ;  State  v.  Jenkins,  2  Ty- 
ler 377   (1803). 

United  States. —  U.  S.  v.  Jones,  31 
Fed.  718   (1887). 

A  change  of  view. —  "  The  jury  are 
Instructed,  as  a,  matter  of  law,  that 
possession  of  stolen  property,  immedi- 
ately  after  the  theft,  is  sufficient  to 
warrant  a.  conviction,  unless  attend- 
ing circumstances  or  other  evidence  so 
far  overcomes  the  presumption  thus 
raised  as  to  create  a  reasonable  doubt 
of  prisoner's  guilt."  Sahlinger  v.  Peo- 
ple, 102  111.  241,  244  (1882).  The 
Illinois  decisions  mark  a  change  from 
the  earlier  law.  Sahlinger  v.  People, 
102  111.  241  (1882);  Conkwright  V. 
People,  35  111.  204    (1864). 

2.  Alexander  v.  State,  60  Miss.  953 
(1883)  ;  Ball's  Case,  4  City  Hall  Rec. 
(N.  Y.)  113  (1819)  ;  Lopez  v.  State, 
28  Tex.  App.  343,  13  S.  W.  219 
(1890).  It  is  said  that  there  is  no 
presumption  of  law  from  the  mere 
fact  of  recent  possession.  Until  an 
opportunity  for  explanation  is  af- 
forded, no  presumption  of  law  can, 
according  to  these  authorities,  arise. 
Should  the  opportunity  be  furnished, 
and  no  suitable  explanation  appear, 
this  additional  inference  is  said  to 
unite  with  that  from  mere  possession 
to  found  a  presumption  of  law  as  to 
guilt.  State  v.  Gillespie,  62  Kan. 
469,  63  Pae.  742  (1900);  State  v. 
Hoffman,  53  Kan.  700,  37  Pae.  138 
(1894)  ;  State  v.  Cassady,  12  Kan. 
550  (1874).  It  would  naturally  fol- 
low that  in  these  jurisdictions  unex- 
plained possession  is  not  conclusive 
of  guilt.  State  v.  Deuel,  63  Kan.  811, 
66  Pae.  1037   (1901). 

That  which  apparently  confers  the 
probative  quality  of  a  prima  facie 
case  upon  the  fact  of  a  recent  poa- 
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from  the  person*  committed  in  a  building,*  or  as  part  of  a  bur- 
glary^ or  other  serious  offence ;  or  was,  on  the  contrary,  a  simple 
larceny  not  attended  by  these  or  similar  circumstances  of  aggra- 
vation. 

Good  character.  Like  other  assumptions  of  procedure  or  ad- 
ministration, the  presumption  of  law  operates  only  until  evi- 
dence is  introduced  on  the  subject.  Even  a  deliberative  fact,  like 
proof  of  good  character®  may  have  this  effect.  Any  inference  of 
fact  necessarily  persists.  But  if  the  case  is  otherwise  doubtful, 
the  reasonable  doubt  raised  by  the  good  character  may  not  be  over- 
come and  the  accused  may  be  entitled  to  a  reversal  of  an  adverse 
verdict.'' 

§  1123a.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  A  Pre- 
sumption of  Law);  Limited  to  Use  of  Circumstantial  Evidence. — 

The  use  of  such  a  presumption  as  the  one  in  question,  whether 
treated  as  an  inference  of  fact  or  as  an  assumption  of  procedure, 
is  obviously  limited  to  cases  where  the  evidence  is  circumstantial. 
In  other  words,  where  the  res  gestae  of  a  larceny  or  receiving  are 
made  to  appear  to  the  court  by  the  testimony  of  eye  witnesses, 
evidence  to  reproduce  them  by  proof  of  probative  facts'^  is  re- 
session  of  stolen  goods,  i.  e.,  grounds  (1890)  ;  State  v.  Frahm,  73  Iowa  355 
a  presumption  of  law  upon  it,  is  the  35  N.  W.  451  (1887)  ;  State  v.  Con- 
lack  of  explanation.  Like  other  pre-  way,  56  Kan.  682,  44  Pac.  627  (1896) ; 
sumptions  (i.  e.,  assumptions)  of  law,  Knickerbocker  v.  People,  43  N.  Y. 
that  of  guilt  from  the  recent  posses-       177   (1870). 

sion  of  stolen  goods  holds  its  prima  Breaking  with  intent  to  steal  may 

facie  probative  force  only  while  no  be  established  in  the  same  way.  Ool- 
further  inferences  on  the  same  subject  lier  v.  State,  (Fla.  1908)  45  So.  752. 
are    presented.      It    is    probably   this  6.  §§  3265  et  seq. 

which   is   meant  by   saying  that  the  Iowa. —  State  v.  Hessians,  50  Iowa 

•Mneii;pteme(i  possession  of  stolen  goods       135   (1878). 

gives  rise  to  a  prima  facie  inference.  Minnesota. — State    v.    Hogard,    13 

When  explanation  is  offered,  it  raises      Minn.  293   (1867). 
other   inferences  on   the   subject   and  Missouri. —  State  v.  Sasseen,  75  Mo. 

the  presumption  or  assumption  of  law      App.  197   (1898)  ;  State  v.  Crank,  75 
is,  therefore,  functus  officio,  in  itself      Mo.  406   (1881). 
considered.  New    York. —  People  v,   Preston,    1 

3.  Roberts  v.  State,  33  Tex.  Cr.  83,      Wheel.  Or.  41    (1823). 

24  S.  W.  895    (1894).  Virginia.— Price  v.  Com.,  21  Gratt. 

4.  State  V.  King,  122  Iowa  1,  96  N.       846   (1872). 

W.  712    (1903).  7.  People  v.  Turrell,  1  Wheel.  Or. 

5.  Magee  v.  People,  139  111.  138,  28       34   (1823). 

N.  E.  1077   (1891)  ;  Langford  V.  Peo-  §  1123a-l.    §  51. 

pie,    134    111,    444,    25    N,    E.    1009 
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jected  as  secondary.^  It  follows,  that  should  direct  evidence  be 
furnished  either  as  to  the  actual  res  gestae  of  the  larceny  or  re- 
garding the  circumstances  under  which  the  possession  came  to  be 
in  the  accused,  the  inference  in  question  is  irrelevant.* 

§  1123b.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  the  recent,  unexplained  Possession  of  stolen  Goods; 
A  Presumption  of  Law);  Statutory  Modifications. —  The  pre- 
sumption of  guilt  from  the  recent  unexplained  possession  of 
stolen  goods  has,  in  many  jurisdictions,  received  the  sanction  of 
legislative  enactment.^  As  a  rule  such  legislation  is  merely  de- 
claratory of  the  common  law.  Occasionally,  however,  local  social 
conditions  have  introduced  certain  modifications  upon  the  estab- 
lished rule  in  matters  of  detail.  Thus  in  states  where  the  theft 
of  cattle  is  a  serious  and  customary  offence  and  the  property  in- 
volved diflEicult  of  identification,  the  burden  of  evidence  to  dis- 
prove the  identity  claimed  by  the  owner  of  the  stolen  articles 
may  be  cast  upon  the  person  in  whose  alleged  possession  they  are 
found.^  Such  a  statute  is,  in  reality,  a  mere  regulation  of  the 
burden  of  evidence*  and  does  not  oust  the  function  of  the  jury 
to  determine  at  what  point,  if  at  all,  a  reasonable  doubt  has  been 
created.* 

§  1123c.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  A  Pre- 
sumption  of  Law);  Administrative  Details. — The  mere  fact, 
however,  of  possession  by  one  of  the  goods  of  another  which  the 
possessor  is  unable  satisfactorily  to  explain  does  not,  in  the  ab- 
sence of  evidence  of  a  corpus  delicti  by  way  of  larceny,  simple 
or  aggravated,  present  any  evidentiary  value  in  connection  with 
■the  present  presumption.'     Nor  does  probative  force  distinctly 

2,  §  466.  evidence  to  the  same  effect.     State  v. 

3.  State  ©.Spencer,  4  Pennew.  (Del.)  Mclntyre,  53  Wash.  178,  101  Pa«.  710 
92,  53  Atl.  337  (1902)  ;  Heed  t).  State,       (1909). 

25  Wis.  421   (1870).  3.  §  995. 

§    1123b-l.    No    retroactive    effect  4.  White  v.  State,  21  Tex.  App.  339, 

attaches   to   such   statutes.     Espy  v.  17   S.   W.   727    (1886);    Schindler  v. 

State,  32  Tex.  375   (1893).  State,    15    Tex.    App.    394     (1884); 

2.  Flores  v.  State,  13  Tex.  App.  665  Gomez  w.  State,  15  Tex.  App.  64  (1884). 

(1883);   State  V.  Eubank,  33  Wash.  §    1123c-l.    Alabama. —  Sanders    v. 

293,  74  Pac.  378   (1903).  State,  52  So.  417    (1910);  Bryant  v. 

Corroboration.— It    has    been    held  State,  116  Ala.  445,  23  So.  40  (1896); 

unobjectionable     to     corroborate     the  Thomas  v.  State,  109  Ala.  25,  19  So. 

presumption  itself  by  proof  by  direct  403    ( 1895 ) . 
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attach  to  the  inference  of  guilt,  even  in  case  the  corpus  delicti  be 
established,  until  the  goods  stolen  and  those  found  in  possession 
are  clearly  and  closely  identified.^  Where,  however,  the  articles 
taken  are  more  numerous  than  those  found,  the  discovery  of  part 
of  the  stolen  goods  will  be  deemed  to  ground  an  inference  that 
the  possessor  removed  all  the  missing  property.* 

§  1124.  (Presumptions   of  Law;   Presumption   of  Larceny 
from    recent,    unexplained    Possession    of    stolen    Goods); 

Presumption  of  law  denied —  Certain  courts  have  denied  the 
procedural  force  of  a  presumption  of  law  to  the  inference  of 
guilt  which  arises  from  recent,  exclusive,  and  unexplained  pos- 
session of  stolen  goods.-^  It  has  even  been  said  that  to  erect  this 
particular  inference  of  fact  into  a  presumption  of  law  is,  in 
reality,  impossible.^  Whatever  may  be  the  proper  weight  in 
evidence  of  the  inference  of  guilt  from  unexplained  possession, 


Arkansas. —  Shepherd  v.  State,  44 
Ark.  39    (1884). 

Indiana. —  Bailey  f.  State,  52  Ind. 
462,  21  Am.  Rep.  183  (1876);  How- 
ard V.  State,  50  Ind.   190    (1875). 

Missouri. —  State  v.  Sasseen,  75  Mo. 
App.  197    (1898). 

Nebraska. —  Smith  v.  State,  17  Neb. 
358,  22   N.  W.  780    (1885). 

New  York. —  People  «.  Caniff,  2 
Park.  Cr.  586    (1855). 

Ohio. —  McGuire  v.  State,  3  Ohio 
Cir.  Ct.  551,  2  Ohio  Cir.  Dec.  318 
(1888). 

South  CaroUna. —  State  v,  Mc- 
Gowan,  1  S.  C.  14   (1868). 

Texas. —  Garcia  v  State,  26  Tex. 
209,  82  Am.  Dee.   605    (1862). 

Wyoming. —  Robinson  v.  State,  106 
Pac.  24   (1910). 

England. —  Reg.  v.  Hall,  1  Cox  C.  C. 
231  (1845).  For  satisfactory  proof  of 
a  corpus  delicti  on  an  indictment  for 
larceny,  see  State  v.  Vinton,  220  Mo. 
90,  119  S.  W.  370  (1909);  State  V. 
Keeland,  39  Mont.  506,  104  Pac.  513 
(1909). 

2.  §  1131;  State  V.  Lackland,  136 
Mo.  26,  37  S.  W.  812  (1896)  ;  U.  S. 
V.   Candler,  6S  Fed.  308    (1894). 

3.  People  ti.  Fagan,  66  Cal.  534,  6 
Pac.    394     (1885);    State    r.    Wilson, 


95  Iowa  341,  64  N.  W.  266  (1895)  ; 
State  V.  Henry,  24  Kan.  457  (1880)  ; 
Hill  V.  State,   41  Tex.  253    (1874). 

§  1124-1.  A  presumption  of  guilt  as 
a,  matter  of  law  does  not  flow  from 
the  unexplained  possession  of  person- 
alty recently  stolen,  but  guilt  in  such 
case  may  be  inferred  as  matter  of 
fact,  if  warranted  by  other  circum- 
stances. Clark  t.  State,  (Fla.  1910) 
52  So.  518.  "The  fact  of  the  posses- 
sion of  the  stolen  property  by  the 
accused  is  evidence  tending  to  prove 
his  guilt,  but  in  no  sense  conclusive 
as  to  his  guilt;  nor  does  his  guilt  fol- 
low as  a  presumption  of  law  unless 
such  possession  be  explained  by  the 
accused."  Ingolls  v.  State,  48  Wis. 
647,  656    (1879). 

2.  "  The  first  practical  difficulty  in 
the  way  of  making  it  [the  presump- 
tion from  possession]  a  presumption 
of  law  is  the  impossibility  of  invent- 
ing a  rule  by  which  to  determine 
whether  the  possession  is  recent  or 
not.  .  .  It  is  useless  to  call  such 
a  presumption  a  presumption  of  law. 
Call  it  what  we  may  it  is  a  presump- 
tion of  fact.  .  .  It  is  a  presump- 
tion established  by  no  legal  rule,  as- 
certained by  no  legal  test,  defined  by 
no  legal  terms,  measured  by  no  legal 
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where  it  is  found  unqualified  by  other  evidence,  the  question  is 
apt  to  prove  an  academic  one,  in  most  cases.  It  will  seldom 
occur  that  it  will  be  unaccompanied  by  qualifying  facts.  Under 
these  circumstances,  it  is  recognized  by  the  coiirts  that  if  any  pre- 
sumption of  law  has  been  invoked  in  the  matter,  its  operation  is 
now  over  and  that  it  is  no  longer  practically  possible  for  the 
court  to  assign  any  prima  facie  value  to  the  inference  as  one  of 
fact.     The  whole  question  is  now  one  for  the  jury.^ 

§  1125.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Pre- 
sumption of  Law  denied);  "A  (iuestion  of  Fact  for  the  Jury." — 

It  has  proved  easy  for  courts  to  feel  that  for  them  to  create  a 


standard,  bounded  by  no  legal  limits. 
It  has  none  of  the  characteristics  of 
law."  State  v.  Hodge,  50  N.  H.  510, 
512,  517    (1869)  ;   §  1085. 

3.  Alabama.— Brya.nt  r.  State,  116 
Ala.  445,  2S  So.  40  (1896);  Orr  v. 
State,  107  Ala.  35,  18  So.  142  (1895). 

Arkansas. —  Blankenship  v.  State, 
55  Ark.   244,   18  S.   W.   54    (1891). 

FJorMto.— Collier  v.  State,  45  So. 
752  (1908)  ;  Bellamy  v.  State,  35  Fla. 
242,  17  So.  560  (1895);  Atzroth  v. 
State,  10  Fla.  207   (1860). 

Mississippi. —  Harper  v.  State,  71 
Miss.  202,  13  So.  882  (1893);  Mat- 
thews V.  State,  61  Miss.  155  (1883)  ; 
Stokes  V.  State,  58  Miss.  677    (1881). 

Missouri. —  State  v.  Kelly,  73  Mo, 
608    (1881). 

Nevada.—  State  v.  En,  10  Nev.  277 
(1874). 

New  Hampshire. —  State  v.  Hodge, 
50  N.  H.  510   (1869). 

New  York. —  Stover  v.  People,  56 
N.  Y.  315   (1874). 

North  Carolina. —  State  v.  Graves, 
72  N.  C.  482   (1875). 

Ohio. —  Methard  v.  State,  19  Ohio 
St.  363    (1869). 

Oregon. —  State  v.  Pomeroy,  30  Or. 
16,  46  Pac.  797  (1896);  State  v. 
Hale,  12  Or.  352,  7  Pac.  523    (1884). 

Texas. —  Tomerlin  v.  State,  (Cr. 
App.  1894)  26  S.  W.  214;  Stockman 
V.  State,  24  Tex.  App.  387,  6  S.  W. 
298,  5  Am.  St.  Rep.  894  (1887)  ; 
Barnes  v.  State,  43  Tex.  98  (1875). 


Washington. —  State  v.  Walters,  7 
Wash.  246,  34  Pac.  938,  1098   (1893). 

Wisconsin. —  Ingalls  v.  State,  48 
Wis.  647,  4  N.  W.  785  (1879); 
Graves  v.  State,  12  Wis.  591  (1860). 
"  The  doctrine  of  the  cases  referred 
to  is,  that  there  is  no  presumption 
of  law  arising  from  the  possession 
of  stolen  goods.  To  that  doctrine  we 
readily  yield  our  assent.  It  is  not 
a  presumption  of  law  for  the  court, 
but  a  presumption  of  facts  for  the 
jury."  State  v.  Raymond,  46  Conn. 
345,  347  (1878).  "The  use  of  the 
terms  '  presumption  of  guilt '  and 
'  prima  facie  evidence  of  guilt '  with 
reference  to  the  possession  of  stolen 
goods  has  perhaps  been  too  long  in- 
dulged in  by  courts  and  text-writers 
to  be  condemned,  but  we  cannot  re- 
sist the  conclusion  that,  when  so 
employed,  these  expressions  are  un- 
fortunate, and  often  misleading." 
State  V.  Brady,  (Iowa  1902)  91  N.  W. 
801,  805.  "  The  instruction  that  pos- 
session of  stolen  property  immedi- 
ately after  the  theft,  if  an  unsatis- 
factory account  of  it  is  given,  '  af- 
fords presumptive  evidence  of  guilt,' 
was  right;  and  the  whole  matter  of 
the  degree  of  force  the  presumption 
ought  to  bear  in  the  particular  case 
was  submitted  to  the  jury,  as  a  ques- 
tion of  fact,  in  a  manner  which 
leaves  no  ground  for  exception.'' 
Com.  V,  MoGorty,  114  Mass.  299, 
302   (1873). 
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presumption  of  law  upon  the  inference  of  guilt  from  recent  pos- 
session of  stolen  goods  was  to  invade  the  province  of  the  jury/ 
as  exclusive  judges  of  the  weight  of  the  evidence.^  It  very  nat- 
urally follows  that  in  courts  which  forbid  the  judge  to  comment 
upon  the  weight  of  the  evidence^  it  is  not  permissible  to  instruct 
the  jury  even  to  the  extent  of  saying  that  the  possession  of  stolen 
goods  furnishes  a  strong  inference  of  the  fact  of  guilt.*  When 
the  stage  of  procedure  or  administration  has  passed  and  evidence 
controverting  the  inference,  on  which  the  jury  might  reasonably 
act  has  been  introduced,  the  correctness  of  these  rulings  is  be- 
yond all  question. 

Defendant  cannot  he  aided. —  The  court  being  forbidden  to  com- 
ment upon  the  weight  of  conflicting  testimony^  the  defendant  is 
equally  unable  to  obtain  instructions  in  his  own  favor  in  this  con- 
nection. He  is  not  entitled  to  a  ruling,  for  example,  that  mere 
possession  of  the  stolen  goods  vnll  not  warrant  a  conviction  of 
larceny.^  It  is  sufficient  if  the  jury  are  informed  as  to  the  general 
principles  of  law  relating  to  the  matter  of  presumption,  i.  e.,  of  in- 
ferences, and  left  to  decide  the  weight  of  the  evidence  with  no  sug- 
gestion from  the  judge.^ 

I      §  1126.  (Presumptions  of  Law;  Presumption   of  Larceny 
from    recent,    unexplained    possession     of    stolen    Goods); 

A  prima  facie  Inference  of  Fact. —    Courts  which  have  hesitated  to 

§  1125-1.    §§  381  et  seq.  Oregon. — State    v.    Brinkley,    104 

2.     Arkansas. —  Douglass    v.    State,  Pac.  893    (1909). 

121    S,    W.    923     (1909);    Wiley    v.  Teajos.— Lockhart  v.  State,  29  Tex. 

State,    124   S.  W.   249    (1909).  App.     35,    13     S.    W.    1012     (1890); 

Calif ornia. —  People    v.    Matezuski,  Gonzales   v.  State,  18  Tex.  App.  449 

(App.    1909)     105    Pac.    425;    People  (1885);    Martinez   v.  .State,   41   Tex. 

V.    Cline,    74    Cal.    575,    16    Pae.    391  164    (1874).     "  However  strongly  the 

(1887)  ;  People  v.  Gutierrez,  74  Cal.  one  iact  may  seem  to  follow  from  the 

81,    15    Pac.   444    (1887);    People   v.  other,  they  (the  jury)   cannot  be  told 

Titherington,  59  Cal.  598    (1881).  that  they  must  infer  it,  or  that  the 

Iowa. —  State   v.    Jordan,    d9    Iowa  law   infers   it   for   them."     Stokes  v. 

506,  29  N.  W.  430   (1886).  State,  58  Miss.  677,  680  (1881). 

Montana. —  State    v.    Sparks,    IDS  3.  §§  281  et  seq. 

Pac.   87    (1909).  4.  Van  Straaten  v.  People,  26  Colo. 

S^cfcrosfca.— Williams    v.    State,    60  184,    56   Pac.    905     (1899);    State   v. 

Neb.    526,    83    N.    W.    601     (1900);  Bliss,    27    Wash.    463,    68    Pac.     87 

Dobson  V.  State,  46  Neb.  250,  64  N.  (1901);    Roberts  v.    State,    11   Wyo. 

W.  956   (1895).  66,  70  Pac.  803   (1902). 

New  Hampshire. —  State  r.  Hodge,  5.    §  285. 

50  N.   H.   510,   512.   517    (1869).  6.     Underwood    v.    State,    73    Ala. 

Wew     Mexico. —  Territory     v.     Liv-  320     (1883);     State    v.    Hogard,    12 

ingston,  84  Pac    1021    (1906).  Minn.  293    (1867). 
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declare  that  juries  imist,  in  the  absence  of  evidence,  follow  the 
inference,  have  ruled  that  they  may,  as  a  matter  of  reason,  do  so  if 
they  see  fit.^  All  this  is  changed  should  the  accused  introduce  at 
the  trial,  as  he  may  properly  do,^  evidence  by  -way  of  explanation 
or  rebuttal,  on  which,  if  believed,  the  jury  might  reasonably  act. 
The  question  of  weight  now  becomes  one  entirely  for  them.^  Un- 
der these  circumstances,  to  charge  the  jury,  that  a  prima  facie 
case  has  been  made  out  is  quite  a  different  thing  from  ruling  dur- 
ing the  progress  of  the  trial,  as  a  matter  of  administration,  that 
a  litigant  has  made  out  a  prima  facie  case,  thereby  shifting  the 
burden  of  evidence.  Such  a  course  may  be  highly  judicious  in 
regulating  the  order  of  evidence,  at  the  stage  of  administration. 
The  result  is  to  further  justice  in  many  ways,  more  especially, 
perhaps,  by  expediting  the  course  of  the  trial.*  The  right  of  the 
other  ,side,  to  submit  appropriate  evidence  at  some  stage  is,  how- 
ever, a  substantive  right  of  the  litigant  in  which  it  is  the  adminis- 
trative duty  of  the  judge  to  protect  him.^  When  advantage  has 
been  taken  of  this  right,  a  reasonable  amount  of  conflicting  evi- 
dence introduced  and  the  stage  of  judgment  reached,  for  the  court 
to  rule  that  an  inference  of  fact  still  retains  a  prima  facie  quality 
would  be  to  comment  upon  the  weight  of  conflicting  evidence 
which,  in  most  American  states,  is  expressly  forbidden®  and  is  in 
contravention  of  the  substantive  right  to  a  jury  trial.'' 

7.  Gablick  v.  People,  40  Mich.  292  Hernandez  v.  State,  9  Tex.  App.  288 
(1879).  (1880). 

§    1186-1.   Arkansas. —  Douglass  v,  Wisconsin. —  Crilley    v.    State,     20 

State,  131  S.  W.  923  (1909).  Wis.  231    (1866).     "The  rule  is  well 

California. —  People  v.  Kelly,  28  established,  that  the  recent  exclusive 
Cal.  423   (1865).  possession    of    the    fruits    of    crime, 

Colorado. —  Brooke  v.  People,  23  soon  after  its  commission,  is  prima 
Colo.  375,  48  Pae.  502   (1897).  facie   evidence   of   guilty   possession." 

Delaware. —  State  v.  Carr,  4  Henderson  v.  State,  70  Ala.  23,  25 
Pennew.   523,   57  Atl.   370    (1902).  (1881).     Thus,  on  a  prosecution  for 

Florida. —  McDonald  v.  State,  47  murder  it  has  been  held  that  the 
So.  485   (1908).  possession  of  articles  apparently  the 

Indiana. —  Jones  v.  State,  49  Ind.  property  of  the  deceased  raises  a 
549    (1874).  prinna  facie  presumption  of  felonious 

Louisiana.— SiiSiie.  v.  Daly,  37  La.  homicide.  Wilson  r.  U.  S.,  163  U.  S. 
Ann.  576  (1885);  State  v.  Kimble,  613,  16  S.  Ct.  895,  40  L.  ed.  1090 
34  La.  Ann.  392    (1882).  (1895). 

Nevada. —  State    v.    Espinozei,     20  2.  §  1130a. 

Nev.  209,  19  Pac.  677   (1888).  3.   §   1125. 

South  Carolina.^  State  v.  Winter,  4.  §   546. 

83  S.  C.  153,  65  S.  E.  209   (1909).  5.  §§  334  et  seq. 

Texas. —  Selph  v.   State,    (Cr.  App.  6.  §  281. 

1905)    90   S.   W.   174;   Mondragon  v.  7.  §§  411  et  seq. 

State,  33  Tex.  480    (1870).     Contra, 
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§  1127.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  A  prima 
facie  Inference  of  Fact);  Jury  may  act  in  accordance  with  the  In- 
ference.— Without  much  distinction  as  to  whether  conflicting  evi- 
dence, warranting  action  by  the  jury,  has  or  has  not  been  intro- 
duced, many  courts  while  preserving  the  position  of  the  jury  as 
sole  arbitrators  as  to  the  probative  weight  to  be  attached  to  the 
inference  of  guilt  from  recent  unexplained  possession,  have  not 
hesitated  to  announce  that  the  inference  itself  may  well  be  of 
prima  facie  value,  i.  e.,  that  the  jury  would  be  reasonably  justi- 
fied in  acting  in  accordance  with  it.^  There  is,  however,  authority 
to  the  contrary  effect.^ 

§  1128.  (Presumptions  of  Law;  Presumption  of  Larceny 
from    recent,    unexplained    Possession    of    stolen    Goods); 

Prima  facie  Value  denied. —  Certain  courts  have  declined  to  award 
the  inference  of  guilty  from  recent  unexplained  possession  a  prima 


§  1127-1.  Alaiama. —  Bryant  v. 
State,  116  Ala.  445,  23  South.  40 
(1896);  Shepperd  v.  State,  94  Ala. 
103,  10  South.  663  (1891);  Adams 
V.  State,  52  Ala.  379    (1875). 

Arkansas. —  Jonea  v.  State,  85  Ark. 
360,   108   S.  W.   223    (1908). 

Colorado. —  Bergdahl  v.  People,  27 
Colo.   302,   61   Pac.   228    (1900). 

Florida. —  McDonald  v.  State,  47 
South.    485    (1908). 

Georgia. —  Stafford  v.  State,  121 
Ga.  169,  48  S.  E.  903  (1904);  Scott 
V.  State,  119  Ga.  425,  46  S.  E.  637 
( 1903 )  ;  Smiley  v.  State,  66  Ga.  754 
(1881). 

Illinois. —  Miller  v.  People,  229  111. 
376,   82  N.  E.   391    (1907). 

Indiana. — ^Mason  v.  State,  85  N.  E. 
776  (1908);  Madden  v.  State,  148 
Ind.  183,  47  N.  E.  220    (1897). 

Iowa. —  State  v.  GriflSn,  71  Iowa 
372,  32  N.  W.  447  (1887)  ;  State  V. 
Hallett,  63  Iowa  259,  19  N.  W.  206 
(1884);  State  V.  Kelly,  57  la.  644, 
646    (1882). 

Kansas. —  State  v.  Herron,  64  Kan. 
363,  67  Pac.  861    (1902). 

Kentucky. —  Branson  v.  Com.,  92 
Ky.  330,  17  S.  W.  1019,  13  Ky.  L. 
Rep.   614    (1891). 


Mississippi. —  Snowden  v.  State,  62 
Miss.  100  (1884)  ;  Matthews  v.  State, 
61  Miss.  155    (1883). 

Missouri. —  State  v.  Noble,  96  Mo. 
App.  524,  70  S.  W.  504  (1902)  ;  State 
V.  De  Mosse,  98  Mo.  340,  11  S.  W. 
731  ( 1888 )  ;  State  V.  Krieger,  4  Mo. 
App.   584    (1877). 

Nebraska. —  Palmer  v.  State,  97  N. 
W.  235  (1903);  Tatum  v.  State,  61 
Neb.  329,  85  N.  W.  40  (1900)  ;  Robb 
V.  State,  35  Neb.  285,  53  N.  W.  134 
(1892). 

New  York. —  Mills  v.  Erie  R.  Co., 
113  N.  Y.  Suppl.  641  (1908)  ;  Knick- 
erbocker V.  People,  43  N.  Y.  177 
(1870). 

Pennsylvania. —  Com.  t:  Devine,  18 
Pa.  Super.  Ct.  431  (1901);  Com.  v. 
Laird,  14  York  Leg.  Ree.  128  (1900). 

Texas. —  Phillips  v.  State,  (Cr. 
App.  1896)  34  S.  W.  119;  Baldwin 
V.  State,  31  Tex.  Cr.  589,  21  S.  W. 
679  (1893)  ;  Gentry  v.  State,  25  Tex. 
App.   614,  8   S.   W.   925    (1888). 

2.  People  V.  Cline,  83  Cal.  374,  23 
Pac.  391  (1890);  People  v.  Gassa- 
way,  23  Cal.  51  (1863);  see  People 
V.  Mahoney,  IS  Cal.  180  (1861); 
State  c.  Kimble,  34  La.  Ann.  392 
(1882). 
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facie  value.  Thus,  it  has  been  said  in  Texas  ■}  "  The  possession 
of  property  recently  stolen  is  a  circumstance  proper  for  the  con- 
sideration of  the  jury  in  determining  the  guilt  or  innocence  of  the 
accused,  but  does  not  of  itself  constitute  sufficient  evidence  to  sus- 
tain a  verdict  of  guilty."  The  like  rule  has  been  announced  by 
other  courts.^  The  supreme  court  of  Iowa  thus  seeks  to  reconcile 
conflicting  meanings  while  adding  .a  further  shade  of  ambiguity, 
which  certainty  was  not  needed.  "  The  law  holds  that  the  pre- 
sumption in  question,  unless  overcome,  will  authorize  conviction. 
It  is  a  presumption  recognized  by  the  law,  and  may,  therefore, 
be  termed  a  presumption  of  law.  The  term  presumption  of  fact 
implies  that  from  certain  facts  the  law  will  raise  a  presumption. 
Either  of  these  terms,  presumption  of  law  or  presumption  of  fact, 
may  be  used  to  express  the  same  thought,  for  they  are  identical 
in  meaning."  It  has  accordingly,  in  these  jurisdictions,  been  held 
to  be  error  to  charge  the  jury  that  there  is  a  presumption  of  law 
of  guilt  from  the  recent  possession  of  stolen  goods,  that  the  law 
presumed  guilt  from  such  possession,*  or  to  any  similar  effect. ° 
The  judge  will  not  even  be  allowed  to  state  to  the  jury  that  the 
circumstance  is  an  incriminating  one.^ 

§  1129.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Prima 
facie  Value  denied);  Corroboration  required. —  As  has  just  been 
said,  in  certain  jurisdictions  the  inference  of  fact  as  to  guilt  from 

§    1128-1.     Hernandez  V.  State,   9  203,  29  N.  E.  1077   (1891);  Smith  v. 

Tex.  App.  288,  291    (1880).  State,   58   Ind.   340   (1877). 

2.  State  V.  Kimball,  34  La.  Ann.  'New  Hampshire. —  State  v.  Hodge, 
392  (1882)  ;  State  v.  Trosper,  (Mont.  50  N.  H.  510   (1869). 

1910)    109  Pae.  858;  Askew  v.  U.  S.  North  Ca/roUna. —  State  v.  McRae, 

(Okl.     Cr.     App.     1909)      101     Pae.  120  N.  C.  608,  27  S.  E.  78,  S8  Am. 

121.  St.  Rep.   808    (1897). 

3.  State  V.  Kelly,  57  la.  644,  646  Texas. —  Lee  v.  State,  27  Tex.  App. 
(1882).  475,   11  S.  W.   483    (1889);   Watkins 

4.  Campbell  v.  State,  150  Ind.  74,  v.  State,  2  Tex.  App.  73  (1877)  ;  Mc- 
49  N.'E.  905   (1897)  ;  State  v.  Kelly,  Coy  v.  State,  44  Tex.  616  (1876). 

57  Iowa  644,  11  N.  W.  635   (1882);  Washington. —  State  V.  Harras,  85 

State  V.  Eichart,  57  Iowa  245,  10  N.  Wash.  416,  65  Pae.  774  (1901).    The 

W.  657  ( 1882 )  ;  State  v.  Hessians,  50  jury  cannot  properly  be  told  that  the 

Iowa  135    (1878).  possession    would    warrant   them   in 

5.  Florida. —  Young  v.  State,  84  finding  that  the  person  holding  it 
Ela.  147,  3  South.  881   (1888).  was  guilty.     State  v.  Heaton,  23  W. 

Georgia. —  Griffin  v.   State,   86  Ga.      Va.    773    (1883). 
857,   12  S.  E.  409    (1890).  6.  State  v.  Walters,  7  Wash.  846, 

Indiana. — Blaker  v.  State,  130  Ind.       34  Pae.  938,  109S    (1893). 
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recent  unexplained  possession  has  not  been  accorded  a  prima  facie 
effect/  In  order  that  the  inference  should  have  such  a  prima  facie 
probative  quality  it  is  required  that  it  should  be  reinforced  by 
other  inferences.  It  need  scarcely  be  said  that  the  inference  from 
possession,  recent  and  unexplained,  of  stolen  goods,  may,  in 
connection  with  proof  of  other  svispicious  circumstances,  con- 
stitute a  prima  facie  case,  i.  e.,  warrant  a  conviction.* 
Among  circumstances  of  corroboration  are  selling  the  stolen  prop- 
erty at  less  ihsm.  fair  value,*  or  possession  of  other  property  stolen 
at  the  same  time.*  Where  the  circumstances  shown  in  evidence 
call  for  explanation,  failure  to  furnish  one  may  be  regarded  as  a 
corroborative  fact.^ 


§  1129-1.  Alabama. —  Stringer  v. 
State,  135  Ala.  60,  33  8o.  685  (1903). 

California. —  People  i.  Vidal,  121 
Cal.  221,  53  Pac.  558  (1898)  ;  People 
V.  Fagan,  66  Cal.  534,  6  Pac.  394 
(1884);  People  v.  Swinford,  57  Cal. 
86    (1880). 

Indiana. — Mason  !'.  State,  85  N.  E. 
776    (1908). 

Nebraska. —  Williams  f.  State,  60 
Neb.  526,  83  N.  W.  681  (1900); 
Metz  V.  State,  46  Neb.  547,  65  N.  W. 
190  (1895);  Robb  v.  State,  35  Neb. 
385,    53  N.   W.   134    (1892). 

Ohio, — Blaney  r.  State,  17  Ohio 
Cir.  Ct.  486,  9  Ohio  Cir.  Dec.  616 
(1899). 

Texas. —  Pace  v.  State,  ( Cr.  App. 
1895)  31  S.  W.  173;  Tomerlin  v. 
State,  (Cr.  App.  1894)  26  S.  W.  214; 
McGuire  v.  State,  19  Tex.  App.  467 
(1885). 

Virginia. — Hunt  v.  Com.,  13  Gratt. 
757,  70  Am.  Dec.  443    (1855). 

West  Virginia. —  State  v.  Eeece,  27 
W.   Va.   375    (1885). 

2.  Arkansas. —  Douglass  i\  State, 
(Ark.   1909)    121  S.  ^Y.   923. 

California. —  People  r.  Ward,  10 
Cal.  App.  524,  102  Pac.  679  (1909); 
People  1-.  St.  Clair,  44  Pac.  234  (1896). 

Georgia.—  Dean  f.  State,  6  Ga. 
App.  250,  64  S.  E.  671  (1909); 
Carreker  r.  State,  92  Ga.  471,  17  S. 
E.  671  (1893)  ;  Moss  v.  State,  88  Ga. 
241,  14  S.  E.  572    (1891). 


Massa^;husetts. —  Com.  v.  King,  203 
Mass.  379,  88  N.  E.  454   (1909). 

Michigan. —  People  v.  Walker,  38 
Mich.  156    (1878). 

Minnesota. —  State  r.  Johnson,  33 
Minn.   34,   21   N.   W.   843    (1884). 

Mississippi. —  Heard  v.  State,  59 
Miss.   545    (1882). 

Montana. —  Territory  r.  Doyle,  7 
Mont.   245,   14   Pac.   671    (1887). 

Nebraska. —  ilcLain  v.  State,  18 
Neb.  154,  24  X.  W.  720   (1885). 

Xew  Mexico. —  Territory  i\  Valles, 
103  Pac.   984    (1909). 

A'eir  York. —  People  I'.  Zuckerman, 
118  N.  Y.  Suppl.  127,  133  App.  Div. 
615   (1909). 

Oklahoma. —  Hines  t'.  U.  S.,  (Cr. 
App.  1909)    103  Pac.  879. 

Texas. —  Hernandez  r.  State,  (Cr. 
App.  1909)  121  S.  W.  505;  Roberson 
V.  State,  (Cr.  App.  1901)  65  S.  W. 
910;  JItirtinez  v.  Sta-te,  (Cr.  App. 
1900)  57  S.  W.  829;  Evans  r.  State, 
(Cr.   App.   1897)    38   S.   W.  616. 

!7f oft.— People  f.  Wright,  11  Utah 
41,  39  Pac.  477    (1895). 

Washington.  —  State  v.  Wong 
Quong,  27  Wash.  93,  67  Pac.  355 
(1901). 

3.  State  r.  Hamilton,  77  S.  C.  383, 
57    S.    E.    1098    (1907). 

4.  Territory  r.  Livingston,   (N.  M. 

1906)  84  Pac.  1021. 

5.  Pool    r.    State,    (Tex.    Cr.   App. 

1907)  103  S.  W.  892. 
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§  1130.  (Presumptions  of  Law;  Presumption  of  Larceny 
from    recent,    unexplained    Possession    of    stolen    Goods); 

Explanation As  has  been  said,  the  presumption  of  law  in  ques- 
tion operates  only  where  no  explanation  has  been  furnished/ 
Where  explanation  is  offered,  the  entire  question  becomes  strictly 
one  of  fact.^  Upon  the  intnoduction  of  evidence  which  the  jury 
might  reasonably  find  to  be  sufficient  to  raise  a  reasonable  doubt 
of  the  prisoner's  guilt,  the  presumption  of  law  is  'at  an  end  and  the 
court  may  well  hesitate  to  instruct  the  jury  that  they  may  reason- 
ably act  upon  the  inference  as  one  of  fact.^  The  matter  is  one 
entirely  for  the  jury  and  ehould  they  experience  a  reasonable 
doubt  of  the  guilt  of  the  accused  he  is  entitled  to  an  acquittal.* 
The  explanation  which  will  remove  the  presumption  'arising  from 
the  possession  of  stolen  goods  is  not  restricted  to  direot  evidence, 


Other     corroboration. —  Any     fact 

which  tends  to  corroborate  the  infer- 
ence of  guilt  may  be  received  in  this 
or  similar  connections,  whatever  be 
the  probative  force  attached  to  the 
inference  of  possession  when  standing 
alone.  The  fact  may  be  deliberative. 
For  example,  it  may  be  shown  that 
the  accused  has  made  identification 
difficult  by  keeping  the  property  out- 
side the  jurisdiction.  Eads  v.  State, 
17  Wyo.  490,  101  Pac.  946  (1909) 
( watch ) . 

§  1130-1.  State  v.  McKinney,  76 
Kan.  419,  91  Pac.  1068  (1907).  The 
accused  may  properly  request  another 
to  furnish  the  explanation  for  him; 
it  will  then  be  taken  as  his  own. 
Windham  v.  State,  19  Tex.  App.  418 
(1885). 

2.  State  V.  Wolf,  (Del.  1907)  66 
Atl.  739;  State  v.  Crooke,  (Mo.  App. 
1908)    107  S.  W.  1104;  §§  1124,  1125. 

3.  Illustrative  instances  showing 
what  explanations  heve  been  held  suffi- 
cient in  connection  with  the  present 
inference  or  assumption  are  found  in 
the  following  cases:  People  v.  Fa- 
gan,  98  Cal.  230,  33  Pa«.  60  (1893)  ; 
McMahon  r.  People,  120  111.  581,  11 
N.  E.  883  (1887)  ;  State  r.  Miller,  10 
Minn.  313  (1865);  Foresythe  v. 
State,    (Tex.    App.    1892)     20    S.    W. 


371;  Harsdorf  v.  State,  (Tex.  App. 
1892)  18  S.  W.  415;  Reveal  v.  State, 
27  Tex.  App.  57,  10  S.  W.  759 
(1889)  ;  Cudd  V.  State,  25  Tex.  App. 
666,  8  S.  W.  814  (1888)  ;  Powell  v. 
State,  11  Tex.  App.  401    (1882). 

4.  Florida. —  Collier  v.  State,  45 
South.  752  (1908);  Williams  v. 
State,  40  Fla.  480,  25  South.  143,  74 
Am.  St.  Rep.  154  (1898);  Bellamy 
V.  State,  35  Fla.  242,  17  South.  560 
(1895). 

Idaho. —  State  v.  Collett,  9  Idaho 
608,  75  Pac.  271  (1903);  State  v. 
Marquardsen,  7  Ida.  352,  62  Pac. 
1034  (1900);  State  •;;.  Seymour,  7 
Ida.  257,   61   Pac.   1033    (1900). 

Illinois. —  Watts  v.  People,  204  111. 
233,  68  N.  E.  563  (1903);  Jones  V. 
People,  12  111.  359    (1850). 

Iowa. —  State  v.  Deyoe,  97  Iowa 
744,  66  N.  W.  733  (1896)  ;  State  v. 
Jordan,  69  Iowa  506,  29  N.  W.  430 
(1887). 

Mississippi. —  Jones  v.  State,  30 
Miss.  653,  64  Am.  Dec.  175   (1856). 

North  Carolina. —  State  v.  Bridges, 
114  N.  C.  868,  19  S.  E.  607 
(1894). 

Oregon. —  State  v.  Sally,  41  Oreg. 
366,   70  Pac.   396    (1902). 

South  Carolina. —  State  V.  Dilley, 
Riley  302    (1837). 


§  1130'a 


Peesumptioxs  of  Law. 


1402 


but  may  be  found  in  the  attending  circumstances®  or  in  the  char- 
acter or  habits  of  the  possessor. 

§  1130a.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Ex- 
planation); Opportunity  at  Trial. —  Although  on  the  ©ccasion  of 
the  discovery  of  the  goods  in  his  possession  the  defendant  offered 
no  explanation,  the  fact  constitutes  no  ground  why  he  should  not 
seek  to  establish  one  at  the  triaP  notwithstanding  the  handicap 
created  by  his  former  silence.  A  fortiori,  a  prisoner  is  clearly 
entitled  to  reiterate,  amplify^  and  establish  by  evidence,  at  the 
trial,  the  explanation  asserted  on  the  discovery  of  the  stolen  goods. 
■Should  such  an  infirmative  suggestion  be  offered  by  the  defendant, 
its  reasonableness  is,  as  a  rule,  a  question  of  fact  for  the  jury.^ 


Texas. —  Selph  v.  State,    ( Cr.  App. 

1905)  90  S.  W.  174;  Lacy  v.  State, 
31  Tex.  Cr.  78,  19  S.  W.  896  (1892)  ; 
Adams  r.  State,  (App.  1890)  13  S. 
W.   1009. 

Dtah. —  State  v.  Gordon,  28  Utah 
15,  76  Pao.   882    (1904). 

England. —  Reg.  v.  Exall,  4  F.  & 
F.  922    (1866). 

6.  State  V.  Winter,  83  S.  C.  153,  65 
S.   E.  209    (1909). 

§  1130a-l.     Echols  v.  State,   (Ak.. 

1906)  41  So.  298  (act  of  third  per 
son)  ;  Peeples  v.  State,  5  Ga.  App 
706,  63  S.  E.  719  (1909);  Jones  v. 
State,  49  Ind.  549  ( 1875 )  ;  Way  V. 
State,  35  Ind.  409  (1871).  It  ia 
error  to  decline  to  permit  a  prisoner 
to  state  a  conversation  with  the  per- 
son from  whom  he  says  he  received 
the  goods  tending  to  show  that  he 
did  not  know  they  were  stolen.  State 
V.  Kelley,  57  Iowa  644,  11  N.  W.  635 
(1882).     See   also,   State  v.    Staples, 

47  N.  H.  113,  90  Am.  Dec.  565 
(1866);  Loving  v.  State,  18  Tex. 
App.   459    (1885). 

Irrelevant  explanations. —  The  ex- 
planation of  the  accused  must  be  rele- 
vant. What  he  told  others  or  others 
told  him  may  be  entirely  inadmissible. 
Lohrey  v.  State  (Misc.  1908)  45 
South.  145.  In  like  manner,  what  a 
third  persen  would  have  done  under 


certain  circumstances  may  be  im- 
material. Kegans  v.  State,  (Tex.  Cr. 
App.  1906)  95  S.  W.  122.  That  a 
prisoner  was  of  good  credit  and  could 
have  borrowed  money  had  he  seen  fit 
is  of  no  consequence  in  connection 
with  an  attempt  to  explain  the  pos- 
session of  money  found  on  his  person. 
People  V.  Peltin,  1  Cal.  App.  612,  82 
Pac.   980    (1905). 

2.  Brittaiu  r.  State,  (Tex.  Cr.  App. 
1907)   105  S.  W.  817. 

3.  California. —  People  V.  Elster,  3 
Pac.  884   (1884). 

Florida. —  Leslie  v.  State,  35  Fla, 
171,  17  South.  555   (1895). 

Iowa. —  State  v.  King,  122  Iowa  1, 
96  N.  w.  712  (1903);  State  r.  Mar- 
shall, 105  Iowa  38,  74  X  W.  763 
(1898). 

Kentucky. —  Cosby  v.  Com.,  16  S. 
W.  88,  12  Ky.  L.  Rep.  982   (1891). 

Nevada. —  State  v.  Mandich,  24 
Nev.  336,  54  Pac.  516   (1898). 

Texas. —  Franklin  v.  State,  37  Tex. 
Cr.  312,  39  S.  W.  680  (1896)  ;  Wil- 
liams V.  State,  37  Tex.  474  (1872). 
They  are  not  required,  however,  by 
law  to  follow  an  explanation  merely 
beaause  it  is  plausibly  urged  upon 
them.  Dillon  v.  People,  1  Hun  (N. 
Y.)  670,  4  Thomps.  &  C.  205  (1874)  ; 
Wilson  V.  State,  (Tex.  Cr.  App.  1896) 
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But  even  a  reasonable  explanation  by  the  accused  by  no  means 
insures  to  him  a  verdict  of  acquittal.* 

§  1130b.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Ex= 
planation);  Reasonable  Doubt  alone  required. —  While  the  burden 
of  evidence  is  frequently  upon  the  accused  to  offer  evi- 
dence of  his  explanation  unless  it  shall  otherwise  appear  in 
the  case,  be  has  no  burden  of  proof,  no  duty  of  establishing  the 
truth  of  his  explanation  on  his  peril.  It  is  sufficient  for  him  to 
raise  a  reasonable  doubt  as  to  some  miaterial  element  of  his  liabil- 
ity.-^ It  cannot  truly  be  said  that  the  defendant  is  required  "  satis- 
factorily "  to  explain  his  possession  of  the  property  in  question.^ 
This  fluctuation  of  the  burden  of  evidence  has  had  no  effect  upon 
the  position  of  the  burdens  of  proof  which  has  at  all  times  rested 
upon  the  state.^  The  supreme  court  of  Florida  state  the  rule 
clearly  :*  "  Where  a  party  who  is  found  in  possession  of  goods 
recently  stolen  directly  gives  a  reasonable  and  credible  account  of 
how  he  came  into  such  possession,  or  such  an  account  as  will  raise 


34  S.  W.  284;  Wheeler  v.  State,  34 
Tex.  Cr.  350,  30  S.  W.  913  (1894); 
Pollard  V.  State,  33  Tex.  Cr.  197,  26 
S.  W.  70   (1894). 

4.  Crawford  v.  State,  113  Ala.  661, 
21  South.  64  (1896)  ;  State  v.  Moore, 
101  Mo.  316,  14  S.  W.  182   (1890). 

§  1130b-l.  Colorado.— Vs.n  Straa- 
ten  V.  People,  26  Colo.  184,  56  Pac. 
905    (1899). 

Florida. —  Bellamy  v.  State,  35  Fla. 
242,  17  South.  560   (1895). 

Illinois. —  Conkwright  v.  People,  35 
111.  204    (1864). 

Indiana. —  Mason  v.  State,  85  N.  E. 
776  (1908)  ;  Hall  v.  State,  8  Ind.  439 
(1856). 

Iowa. —  State  v.  Bartlett,  128  Iowa 
518,  105  N.  W.  59  (1905);  State  v. 
Miner,  107  Iowa  656,  78  N.  W.  679 
(1899);  State  v.  Manley,  74  Iowa 
561,  38  N.  W.  415    (1888). 

Ma4/ne. —  State  v.  Merrick,  19  Me. 
398   (1841). 

Michigan. —  People  v.  Walters,  76 
Mich.  195,  42  N.  W.  1105  (1885). 

Nebraska. —  Grentzinger  v.  .State, 
31  Neb.  460,  48  IS.  W.  148   (1890). 


New  Jersey. — -  State  v.  Lax,  71  N. 
J.  L.  386,  59  Atl.  18    (1904). 

South  Carolina. —  State  v.  Bennet, 
3  Brev.  514   (1815). 

Texas. —  Eastland  v.  State,  (Cr. 
App.  1900)  59  S.  W.  267;  Russell  v. 
State,  (Cr.  App.  1897)  43  S.  W.  81; 
Ray  V.  State,  (Cr.  App.  1897)  43  S. 
W.  77.  One  who  has  acquired  by 
dishonest  means  property  which  is 
found  in  his  possession  is  not  neces- 
sarily guilty  of  larceny  as  charged  in 
a  given  indictment.  State  v.  Bart- 
lett, 138  Iowa  518,  105  N.  W.  59 
(1905). 

2.  Van  Straaten  v.  People,  26  Colo. 
184,  56  Pac.  905  (1899);  Hoge  V. 
People,  117  111.  35,  6  N.  E.  796 
(1886). 

3.  §§  956  et  seg. 

4.  McDonald  v.  State,  (Pla.  1908) 
47  South  485.  Citing  Williams  v. 
State,  40  Fla.  480,  25  South.  143,  74 
Am.  St.  Rep.  154  (1898);  Leslie  v. 
State,  35  Fla.  171,  17  South.  555 
(1895);  Bellamy  v.  State,  35  Pla. 
242,  17  South.  560   (1895). 
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a  reasonable  doubt  in  the  minds  of  the  jury,  then  it  becomes  the 
duty  of  the  state  to  prove  that  such  account  is  untrue,  otherwise 
he  should  be  acquitted.  The  account  given  must  be  not  only  rea- 
sonable, but  it  must  be  credible,  or  enough  so  to  raise  a  reason- 
able doubt  in  the  minds  of  the  jury,  who  are  the  judges  of  its 
reasonableness  and  probability,  as  well  as  of  its  credibility.  The 
account  given  miay  be  reasonable  and  highly  plausible,  yet,  if  the 
jury  do  not  believe  it,  they  have  the  right  to  convict  upon  the  evi- 
dence furnished  by  the  possession  of  the  stolen  goods  alone,  even 
though  the  sitate  does  not  put  in  any  evidence  directly  to  prove  the 
falsity  of  the  account  given." 

§  1130c.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Ex= 
planation) ;  Spoliation —  In  so  doing,  the  inference  of  fact  aris- 
ing from  attempting  a  false  explanation-'-  may  seriously  impair 
his  prospects  of  success.^  When  the  falsity  of  his  explanation  has 
been  attacked  by  the  prosecution,  the  accused  may  seek  to  cor- 
roborate its  truth  ^  but  not,  it  is  said,  where  no  such  attack  has 
been  made.* 

§  1130d.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Ex= 
planation) ;  Spontaneity. —  For  reasons,  more  fully  stated  in  an- 
other place,^  the  declaration  of  one  in  possession  of  stolen  goods 
in  explanaition  of  his  holding,  made  immediately  upon  the  pro- 
priety thereof  being  questioned,  by  arrest  or  otherwise,  may  be 
received  as  statements  of  part  of  the  res  gestae,  i.  e.,'  as  affirmative 

§   llSOc-l.    §§  1071  et  seq.;  Cleve-  (Tex.   Cr.  App.  1900)    56  S.  W.   54; 

land  V.   State,    (Tex.   Cr.  App.   1909)  McCarty  i;.  State,  36  Tex.  Cr.  135,  35 

123  S.  W.  143.  S.  W.   994    (1896);   Arispe   r.   State, 

Where  an  alleged  act  of  suppression  26    Tex.    App.    581,    10    S.    W.    Ill 

is  as  consistent  -with  innocence  as  -with  (1888). 

guilt    it    is    inadmissible.      State    f.  3.  Nelson  v.   People,   22   Colo.   330. 

Kimes,   (lo-wa  1910)    124  N.  W.  164.  44  Pac.  594  (1896);  Andre-ws  i'.  State, 

2.  Wiley  r.  State,   (Ark.  1909)   124  25  Tex.  App.  339,  8  S.  W.  328  (1888). 
S.  W.  249;  Allen  v.  State,   (Tex.  Cr.  4.   May   v.    State,    (Tex.   Cr.   App. 

App.  1893)  24  S.  W.  30.  1899)   51  S.  W.  242. 

It  has  been  held  that  in  a  state  §  1130d-l.    §§  2982  et  seq. 

where  the  inference  of  guilt  from  pos-  2.  Alaiama. —  Bryant  v.  State,  116 

session  -will  not  warrant  a  conviction,  Ala.  445,  23  So.  40   (1896)  ;  Smith  r. 

the  reinforcement  of  the  influence  State,  103  Ala.  40,  16  So,  13  (1894). 
arising  from  a  false  explanation  will  Cnlifornia. — People  v.  Cline,  74  Cal. 

not  confer  a  prima  facie  quality  upon  575,  16  Pac.  391  (1887)    (payment  for 

the  united  inferences.    Smith  v.  State,  goods  alleged  to  have  been  stolen). 
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evidence  of  the  facts  asserted.  The  accused  may  use  not  only  the 
fact  of  an  explanation,  as  independently  relevant  evidence  in  his 
favor  but  as  proof  that  the  facts  are  as  stated.  So  long  as  the 
spontaneity  persists,  the  statem^ent  may  he  received  in  its  assertive 
capacity,  even  after  the  declarant  has  parted  with  his  possession.^ 
A  mere  narrative*  will,  however,  be  rejected.^ 

Admissions. —  If  th^  explanation  of  the  accused  be  adverse  to 
his  interests  in  any  particular  or  in  any  way  against  him,  the 
declaration  may  be  utilized  by  the  prosecution®  as  constituiting  an 
admission,''  or  as  being  independently  relevant.* 

§  1130e.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Ex' 
planation) ;  Rebuttal. —  The  government,  upon  proof  of  the  ex- 
planation offered  by  the  accused  may  feel  that  it  is  so  improbable 
as  not  to  impair  the  prima  facie  quality  of  its  own  affirmative 
case,  i.  e.,  that  it  raises  no  reasonable  doubt  as  to  guilty  conduct 
or  knowledge.     If  so,  no  rebuttal?  on  the  poiM  is  necessary.  ■^ 


Georgia. —  Walker  v.  State,  28  Ga. 
354   (1859)'. 

Illinois. —  Bennett  v.  People,  96  111. 
603    (1880). 

Kansas. — State  v.  Gillespie,  63  Kan. 
469,  63  Pac.  742    (1900). 

Mississippi. —  Payne  v.  State,  57 
Miss.  348    (1879). 

Texas. —  Hodge  v.  Stattr,  41  Tex.  Cr. 
229,  53-  S.  W.  863  (1890);  Darnell 
V.  State,  43  Tex.  147  (1875)  ;  Schack- 
elford  V.  State,  43  Tex.  138  (1875); 
Ward  f.  State,  41  Tex.  611  (1874). 

England. —  Reg.  v.  Abraham,  2  C. 
&  K.  550,  3  Cox  C.  C.  430,  61  E.  0. 
L.  550   (1845). 

3.  Taylor  v.  State,  15  Tex.  App. 
356  (1882);  Anderson  v.  Stater,  11 
Tex.  App.  576  (1882)  [overruling 
Cameron  v.  State,  44  Tex.  653  (1876) ; 
Childress  v.  State,  10  Tex.  App.  698 
(1881);  Hampton  v.  State,  5  Tex. 
App.  463  (1879)  ;  Robinson  v.  State, 
3  Tex.  App.  487  (1878)]. 

4.  §  3021. 

5.  Dixon  V.  State,  3  Tex.  App.  530 
(1877). 

G.  Douglass  v.  State,    (Ark.  1909) 


121  S.  W.  923;  State  v.  Rodman,  63 
Iowa  456,  17  N.  W.  663  (1883). 

7.  §  1313. 

8.  §§  2574  et  seq. 

§  1130e-l.  Georgia. —  Hudson  v. 
State,  131  Ga.  147,  48  S.  E.  903 
(1904). 

Iowa. —  State  v.  Arnold,  12  Iowa 
479   (1861). 

Louisiana. —  State  v.  Kimble,  34 
La.  Ann.  392    (1882). 

Mississippi. —  Jonesp  v.  State,  30 
Miss.   653,  64  Am.  Dec.   175    (1856). 

Texas. —  Brown  v.  State,  41  Tex. 
Cr.  333,  53  S.  W.  866  (1899);  Ray 
V.  State,  (Cr.  App.  1897)  43  S.  W. 
77;  Conners  v.  State,  31  Tex.  Cr,  453, 
30  S.  W.  981   (1893). 

EngUmd. —  Reg.  v.  Harmer,  3  Cox 
C.  C.  487  (1848)  ;  Reg.  v.  Dibley,  2 
a  &  K.  818,  61  E.  C.  L.  818  (1845)  ; 
Reg.  V.  Crowhurst,  1  C.  &  K.  370,  47 
E.  C.  L.  370   (1844). 

Illustrative  instances  showing  the 
nature  of  the  explanations  held  insuf- 
ficient appear  in  the  following  cases. 

Colorado. —  Roberts  v.  People,  11 
Colo.  213,  17  Pac.  637  (1888). 
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Should  the  prosecution  conclude,  however,  that  lihe  explanation  of 
the  accused  is  so  far  plausible  that  the  jury  may  feel  a  reasonable 
doubt  as  to  the  prisoner's  guilt,  it  may  introduce  evidence  in  re- 
buttal, e.  g.,  by  showing  the  falsity  of  the  explanation/  The  law 
imposes  no  restrictions  upon  the  way  in  which  the  prosecution 
may  do  this.  If  the  prisoner  says,  for  example,  that  A  gave  him 
the  goods,  no  rule  requires  that  A  be  produced  and  interrogated 
by  the  government.^  In  any  legal  way,  which  seems  to  it  advis- 
able the  prosecution  may  thus  endeavor  to  remove  the  reasonable 
doubt  in  the  minds  of  the  jury  which,  it  is  apprehended,  may  have 
been  created.  Should  this  effort  succeed,  the  burden  of  evidence 
returns  to  the  accused  to  seek  in  some  new  way,  to  establish  a  rea- 
sonable doubt  upon  some  material  poini;. 

§  1131.  (Presumptions   of  Law;  Presumption   of  Larceny 
from    recent,    unexplained    Possession    of    stolen    Goods); 

Identification  of  Goods. —  To  identify  the  discovered  goods  with 


Georgia. — Ford  v.  State,  92  Ga.  459, 
17  S.  E.  667  (1893)  ;  Holsey  v.  State, 
89  Ga.  433,  15  S.  E.  588  (1891); 
Duekett  v.  State,  65  Ga.  369   (1880). 

Iowa. —  State  v.  Whitmer,  77  Iowa 
557,  42  N.  W.  442    (1889). 

Kentucky. —  Moore  v.  Com.,  14  S. 
W.  278    (1890). 

MicWtjon.-^  People  v.  Hawksley,  82 
Mich.  71,  45  N.  W.  1123   (1890). 

Mississippi. —  Washington  v.  State, 
29:  So.  77   (1901). 

Missouri. —  State  v.  Camphell,  108 
Mo.  611,  18  S.  W.  1109  (1891)  ;  State 
V.  Guest,  101  Mo.  234,  13  S.  W.  957 
(1890). 

Nevada. — Stater  y.  Mandich,  24  Nev. 
336,  54  Pac.  516   (1898). 

Texas. —  Blankenship  v.  State,  S 
Tex.  App.  218   (1878>. 

The  ubiquitous  stranger. —  Among 
explanations  to  which  the  court 
usually  accords  hut  scant  considera- 
tion is  that  of  an  unknown  person 
who  sells  or  even  gives  the  articles  to 
the  accused.  State  v.  King,  123  Iowa 
1,  96  N.  W.  712  (1903);  State  v. 
Marshall,  105  Iowa  38,  74  N.  W.  763 
(1898).  "  This  is  the  same  ubiquitous 
stranger  who  so  often  figures  in  the 


records  of  this  court  in  theft  of  cattle 
cases.  Like  the  Wandering  Jew,  he 
is  always  on  the  go,  but,  when  the 
time  of  trial  comes,  is  always  inac- 
cessible, and  cannot  be  found."  Thom- 
ason- t'.  State,  (Tex.  Cr.  App,  1897) 
41  S.  W.   638,   per  Henderson,  J. 

2.  Delaware. —  State  v.  Carr,  4  Pen- 
new.   523,   57  Atl.   370    (1904). 

Florida. —  Leslie  v.  State,  35  Fla. 
171,  17  So.  555   (1895). 

loica. —  State  v.  Brown,  25  Iowa 
561  (1868). 

Texas. —  Hilscher  r.  State,  (Cr. 
App.  1905)  88  S.  W.  227;  Brown  v. 
State,  34  Tex.  Cr.  150,  29  S.  W.  772 
(1894);  Ward  v.  State,  41  Tex.  611 
(1874). 

England. —  Reg.  r.  Smith,  2  C.  &  K. 
207,  61  E.  C.  L.  207  (1845);  Reg. 
V.  Hughes,  1  Cox  C.  C.  176  (1S45)  ; 
Reg.  ('.  Crowhurst,  1  C.  &  K.  370,  47 
B.  C.  L.  370  (1844).  But  see  State 
V.  Smith,  4  Ida.  733,  44  Pac.  554 
(1896). 

3.  Reg.  V.  Wilson,  7  Cox  C.  C.  310, 
Dears.  &  B.  157,  3  Jur.  (N.  S.)  167, 
26  L,  J.  M.  C.  45,  5  Wkly.  Rep.  251 
(1857). 
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those  which  have  been  stolen  is,  as  has  been  said/  a  clear  neces- 
sity for  founding  any  presumption  of  law  or,  indeed,  inference  of 
fact  in  this  matter.  The  task,  as  is  more  fully  stated  in  another 
place,^  is  one  of  varying  difficulty.  Pieces  of  money  or  hank-notes 
customarily  in  circulation,  having  no  ear  mark,^  are  identified 
with  difficulty.  On  the  other  hand,  money  of  unusual  amount, 
ancient  or  otherwise  rare*  coinage,  or  distinguished  by  special 
marks,^  may  be  traced  with  comparative  ease.  This  inference  of 
identity  is  especially  easy  to  draw  when  reinforced  by  other  logical 
deductions,  e.  g.,  where  the  envelope  or  package  which  at  the  time 
of  the  theft  contained  all  the  missing  articles  is  found  in  pos- 
session of  the  same  person.® 

A  similarity  in  general  description  may  suffice,  under  certain 
circumstances,  for  purposes  of  identification.'' 


§  1131-1.    §  1133e. 

2.  §  2072. 

3.  Thompson  v.  State,  (Fla.  1909) 
50  So.  507.  Under  such  circumstances, 
possession  by  the  accused  of  similar 
coins  serves  as  a  sufBcient  identifica- 
tion. State  V.  Coover,  (Kan.  1904) 
76  Pac.  845  (small  silver,  nickles  and 
dimes)  ;  People  v.  MeCallam,  103  N. 
Y.  594,  596  (1886)  (gold  coins  of 
same  denomination). 

Administrative  indulgence  is  accord-. 
ingly,  extended  to  those  seeking  to 
make  proof  of  identity  in  such  a 
connection.  State  i;.  Jones,  53  Wash. 
143,  101  Pac.  708    (1909). 

4.  People  V.  Getty,  49  Cal.  581 
<1875). 

5.  That  the  identifying  coin  is  not 
properly  described  on  an  indictment 
is  not  material  in  the  matter  of 
identification.  People  v.  Peltin,  1 
Cal.  App.  612,  83  Pac.  980  (1905) 
(mutilated  and  alleged  counterfeit). 
The  witness  need  not  identify  each 
bill  by  its  distinguishing  marks.  State 
V.   Pigg,  80  Kan.   481,   103   Pac.   121 

(1909). 

In  case  of  animals,  a  brand  on  it 
may  he  proved  in  order  to  establish 
identity.  People  v.  Romero,  (Cal. 
App.   1910)    107  Pac.  709;   Territory 


V.  Valles,   (N.  M.  1909)   103  Pac.  984 
(mule). 

6.  Collier  v.  State,  (Fla.  1908)  45 
So.  752;  People  t:  Block,  15  N.  Y. 
Suppl.  339   (1891). 

7.  People  V.  Nunley,  143  Cal.  441, 
76  Pac.  45  (1904)  (saddle);  Perry  v. 
People,  (Colo.  1906)  87  Pac.  796 
(overcoats,  socks,  etc.)  ;  Buckine  v. 
State,  131  Ga.  337,  49  S.  E.  357 
(1904)  ($100  bill).  The  property 
need  no  longer  exist  in  specie.  Gib- 
son V.  State,  (Tex.  Cr.  App.  1904) 
83  S.  W.  1119. 

All  the  goods  stolen  need  not  be 
identified  if  found  in  the  possession 
of  defendant  or  his  fellow  conspira- 
tors. State  V.  Clark,  (Iowa  1909) 
123  N.  W.  957. 

In  case  of  animals  an  arbitrarily 
selected  ear-mark,  brand  or  any  dis- 
tinctive natural  or  artificial  peculiar- 
ity may  suffice  to  identify  the  prop- 
erty. Rex  V.  Hall,  3  N.  So.  Wales 
S.  K.  307,  30  W.  N.  74  (1903) 
(sheep).  Where  such  a  distinguish- 
ing mark  is  found  upon  the  animal 
a  prima  facie  identification  is  said  to 
have  been  established.  Rex  v.  Paget 
&  McGeorge,  26  N.  Zealand  L.  Rep. 
76   (1906). 
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§  1132.  (Presumptions  of  Law;  Presumption  of  Larceny 
from    recent,    unexplained    Possession    of    stolen    Goods); 

Place  and  Cause  of  Finding. —  The  place  of  finding  tlie  stolen  goods 
is  not  material  in  connection  with  the  presumption  of  guilt  from 
recent  possession.  It  need  not  be  in  the  same  state  or  couaty  as 
that  in  which  the  larceny  was  committed.-^ 

The  cause  of  finding  may,  however,  have  important  logical  bear- 
ings upon  the  strength  of  the  inference  itself.  Thus,  the  inference 
of  guilt  is  strengthened  in  probative  force  where  the  accused  him- 
self pointed  out  the  place  of  concealment.^ 

§  1133.  (Presumptions  of  Law;  Presumption  of  Larceny 
from    recent,    unexplained    Possession    of    stolen    Goods); 

Proof  of  Possession —  What  may  be  regarded  as  constituting  "  pos- 
session "  within  the  meaning  of  the  inference,  may,  under  the 
facts  of  a  particular  case,  be  a  matter  of  much  difficulty  and  nicety 
in  proof. -^  Should  the  goods  be  found  upon  the  person  of  the  ac- 
cused, the  issue  of  possession  appears  settled.  It  is  otherwise 
where  the  property  is  discovered  at  a  place  over  which  it  is  claimed 
that  the  defendant  had  control.  The  determination  of  the  ques- 
tion rests  with  the  jury.  The  propriety  of  the  jury's  action  in 
this  as  in  other  connections  will  be  determined  by  the  standards 
imposed  by  reason.  Employing  these,  it  seems  obvious  that  for  a 
fair  inference  to  arise  that  goods  found  at  a  place  with  which  A 
is  connected  were  carried  there  by  him  or  by  others  with  his  eon- 
sent,  it  is  essential  that  the  control  by  A  should  appear  to  have 
been  (1)  exclusive,  (2)  personal  (3)  recent.^ 

§  1132-1.  McGuire  i).  State,  6  Baxt.  as  where  cattle  acoidently  wander  into 

(Tenn.)   621   (18T3)  ;  Graves  v.  State,  his  field.    State  v.  Jackson,  86  Mo.  18 

12  Wis.   591    (1860).     It  is  not  im-  (1895). 

portant   that   portions   of   the   stolen  2.  People  v.  Wilson,  151  N.  Y.  403, 

property     were     found     at     different  45   N.   E.   862    (1897)     {affirming   40 

places.     Wiley  v.  State,    (Ark.  1909)  N.   Y.   Suppl.    107,   7  App.   Div.   326 

124  S.  W.  349.  (1896)];    People    V.    McCallam,    103 

2.  Hudson  «.  State,  9  Yerg.  (Tenn.)  N.    Y.    596,    597     (1886);    State    v. 

408    (1836).  Smith,  24  N.  C.  402    (1842);   Reg.  v. 

§    1133-1.   A  complicating  circum-  Rosenberg,  1  C.  &  K.  233,  1  Cox  C.  C. 

stance  in  such  a  connection  may  con-  21,  47  E.  C.  L.  233  (1844). 

sist  in  the  fact  that  possession  may.  Circumstantial        evidence. This 

in  the  first  instance,  have  been  law-  proof  of  possession  may  be  made  by 

fully    acquired,    or    even    have    been  the   use    of    circumstantial   evidence. 

brought  about  without  any  act  on  the  State  v.  Clark,    (Iowa  1909)    132  N. 

part  of  the  defendant.     Watts  v.  Peo-  W.  957.     See  §  1123a. 
pie,  204  111.  233,  68  N.  E.  563   (1903), 
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Possession  Must  Be  Exclusive. 


§    1134: 


§  1134.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Proof  of 
Possession) ;  Possession,  must  be  exclusive. —  That  the  inference 
of  guilt  should  arise  from  the  recent  possession  of  stolen  goods  it 
is  essential  that  the  person  against  whom  the  inference  or  "  pre- 
sumption "  is  invoked  should  at  the  time  of  the  finding  have  been 
m  the  exclusive  possession  of  them.-"-  ~So  one  else  should  have 
access  to  them.^  Discovering  stolen  goods  in  a  trunk  constantly 
visited  by  the  prisoner  as  well  as  by  several  other  persons^  or  find- 
ing them  in  a  hotel  apartment  to  which  many  persons  had  keys,* 
is  not  attended  with  such  proof  of  exclusive  possession  as  to  give 
rise  to  the  inference  in  question.^ 


§  1134^1.  Johnson  v.  State,  (Tex. 
Cr.  App.  1910)  124  S.  W.  664.  "It 
does  not  follow  that  such  personal 
possession  must  be  exclusive  in  a 
strict  sense.  The  rule  is  satisfied,  if 
it  be  exclusive  as  to  all  not  participes 
criminis.  As  to  the  latter  class,  the 
possession  of  one  is  the  possession  of 
each  and  all."  People  v.  Horton,  (Cal. 
App.  1907 )  93  Pao.  382 ;  Norsworth  v. 
State,  (Tex.  Cr.  App.  1903)  77  S.  W. 
803;  Gilford  v.  State,  (Tex.  Cr.  App. 
1903)    78  S.  W.  693. 

2.  California. — ^People  v.  Curran,  31 
Pac.  1116  (1892)  ;  People  V.  Hurley, 
60   Cal.   74,  44  Am.  Rep.   55    (1881). 

Colorado. —  Van  Straaten  v.  People, 
26   Colo.   184,   56  Pac.  905    (1899). 

Iowa. —  State  v.  Grifnn.  71  Iowa 
372,  33  N.  W.  447   (1887). 

Michigan. —  Gabliok  v.  People,  40 
Mich.  292   (1879). 

North  Carolina. —  State  v.  Eice,  83 
X.  C.  661  (1880);  State  v.  Smith, 
24  N.  C.  403   (1843). 

Texas. —  Pitts  v.  State,  (Cr.  App. 
1895)  30  S.  W.  359. 

England. —  Reg.  v.  Hughes,  14  Cox 
C.  C.  323,  39  L.  T.  Rep.  (N.  S.)  293 
(1878)  ;  Eeg.  V.  Coots,  2  Cox  0.  C. 
188   (1847). 

3.  State  V.  Tilton,  63  Iowa  117,  18 
N.  W.  716  (1884);  State  V.  Castor, 
93  Mo.  242,  5  S.  W.  906    (1888). 

4.  State  V.  Wilks,  58  Mo.  App.  159 
(1894). 
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5.  Special  circumstances  definitely 
connecting  the  accused  with  the  theft 
may,  nevertheless,  establish  a  prima 
facie  case  by  means  of  corroborative 
inferences  of  fact.  For  example,  ob- 
literating the  owner's  brands  on  cer- 
tain pigs,  substituting  the  marks  of 
the  accused  and'  the  finding  of  the 
missing  animals  in  defendant's  pig 
pen  may  assist  to  establish  a  prima 
facie  case  against  him.  Johnson  v. 
State,  77  Ga.  68   (1886). 

Joint  possession. — ^Where  the  pos- 
session is  joint  a  finding  may  be  suf- 
ficient to  raise  the  presumption  or 
inference  of  guilt  against  all  the 
owners  or  tenants  of  the  premises  in 
question.  People  v.  Nicolosi,  (Cal. 
1893)  34  Pac.  824;  State  t;.  Raymond' 
46  Conn.  345  (1878).  This  fre- 
quently happens  where  it  appears  that 
a  conspiracy  or  mutual  understand- 
ing exists  among  those  having  access 
to  the  place  of  finding.  Porter  v. 
People,  31  Colo.  508,  74  Pac.  879 
( 1903 ) .  A  particularly  strong  form 
of  corroboration  of  evidence  as  to  the 
existence  of  such  criminal  concert  is 
furnished  where  part  of  the  goods 
stolen  on  a  particular  occasion 
are  found  upon  the  persons  of  each 
several  alleged  participants  in  the 
offence.  Branson  v.  Com.,  93  Ky.  330, 
17  S.  W.  1019,  13  Ky.  L.  Rep.  614 
(1891);  Brookin  v.  State,  26  Tex. 
App.  121,  9  S.  W.  735  (1888).  Under 


§  1135 


Peesumptions  of  Law. 
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In  case  of  a  room  the  fact  that  another  person  also  has  the  right 
to  enter  it  as  owner  or  occupant*'  prevents  the  arising  of  a  neces- 
sary inference  as  to  the  actual  possession  by  either  of  articles 
found  in  it.  By  a  parity  of  reasoning,  one  who  occupies  a  room 
which  he  does  not  control,  is  not,  necessarily,  in  possession  of 
personal  property  discovered  there.''  Possession  by  servants  or 
other  agents,  is  equivocal.  That  the  possession  should  be  that  of 
the  master  or  principal,  the  actual  possessor  must  hold  for  the 
superior,  by  his  direction,^  or  with  his  ratification  or  approval, 
express  or  implied. 

§  1135.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Proof  of 
Possession) ;  Possession  must  be  Personal. —  That  the  property 
should,  in  a  matter  of  this  nature,  be  within  the  possession  of 


these  circumstances,  finding  the  stolen 
goods  on  the  person  of  either,  would 
naturally  be  evidence  against  hoth. 
State  V.  Phelps,  91  Mo.  478,  4  S.  W. 
119  (1886);  State  V.  Wohlman,  34 
Mo.  482,  86  Am.  Dec.  117  (1864). 
Nor  would  the  mere  fact  that  persons 
other  than  either  of  the  alleged  con- 
federates had  access  to  a  room  in 
which  a,  portion  of  the  stolen  goods 
■were  also  found  effectively  negative 
the  force  of  such  an  inference.  Peo- 
ple V.  Wilson,  151  N.  Y.  403,  45  N.  E. 
862  (1897),  [affirming  40  N.  Y. 
Suppl.  107,  7  App.  Div.  326  (1896). 
Tliat  this  result  of  joint  liability 
should  follow  it  is,  however,  neces- 
sary that  the  connection  between 
the  two  persons  should  be  shown  to  be 
that  of  a  conspiracy  to  obtain  a  com- 
mon object.  The  mere  fact  that  two 
persons  had  been  seen  together  falls 
short  of  *  furnishing,  standing  alone, 
proof  of  the  necessary  connection. 
State  V.  Pennyman,  68  Iowa  216,  26 
N.  W.  82  (1885).  On  the  other  hand, 
where  the  evidence,  circumstantial  or 
otherwise,  shows  that  two  persons 
committed  theft,  and  one  is  on  trial, 
it  can  be  shown  as  to  him  that  his 
codefendant,  not  on  trial,  was  found 
in  possession  oi  the  property  taken. 
Koquemore  v.  State,    (Tex.  Cr.  App. 


1907)  99  S.  W.  547.  (See  also,  State 
V.  Grubb,  201  Mo.  585,  99  S.  W.  1083 
(1906). 

Husband  and  wife. — ^Where  the  pos- 
session, though  in  a  sense  joint,  is 
between  persons  standing  in  such  a 
relation  to  each  other  that  the  law 
will  assume  a  certain  domination  by 
the  one  over  the  conduct  of  the  other, 
the  situation  does  not  prevent  the 
arising  of  an  inference  that  such  pos- 
pession  is  exclusive  and  personal  to 
the  individual  occupying  the  position 
of  superiority  to  the  person.  Thus 
property  found  in  possession  of  a  bus- 
band  and  wife  will  be  taken  to  be  in 
the  actual  custody  of  the  husband. 
State  V.  .Johnson,  60  X.  C.  235,  86 
Am.  Dec.  434  (1864).  Contra, 
Perkins  r.  State,  32  Tex.  109  (1869). 
Even  under  such  circumstances,  bow- 
ever,  the  actual  possession  may  be 
shown  to  be  that  of  the  wife.  Buckine 
V.  State,  121  Ga.  337,  49  S.  E.  257 
(1904)  ;  State  l:  Phelps,  91  Mo.  478, 
4  S.  W.  119    (1886). 

6.  Turbeville  v.  State,  43  Ind.  490 
(1873). 

7.  Casas  r.  State,  12  Tex.  App.  59 
(1881). 

8.  Olivarez  v.  State,  (Tex.  Cr.  App. 
1892)   20  S.  W.  751. 
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one  accused  of  crime  it  is  essential  that  it  be  shown  that  his  con- 
trol was  personal,  that  he  was  exercising  dominion,  i.  e.,  acts  of 
ownership  over  it.  It  is  not  sufficient  that  it  be  made  to 
appear  that  he  was  connected  with^  or,  indeed,  owned  ^  and 
actively  controlled  the  means  employed  for  the  transportation  of 
the  stolen  goods.  In  like  manner,  that  one  owns  the  house  in 
which  goods  are  found  does  not  show  that  he  is  in  possession  of 
them.  The  finding  of  goods  in  an  open  field,  exposed  to  all  per- 
-sons,^  gives  no  rise  to  an  inference  of  defendant's  guilt. 

Constructive  Possession. —  For  the  operation  of  the  presump- 
tion the  possession  must  be  actual  and  personal.  Constructive 
possession,  as  by  a  wife  and  daughter,*  or  by  a  son,®  or  other  mem- 
bers of  defendant's  family,®  is  not  sufficient.  "Where  the  house 
is  that  of  the  accused,  the  question  as  to  whether  his  possession 
is  actual  or  merely  constructive  may  well  be  left  to' the  jury.'' 

§  1136.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Proof  of 
Possession) ;  Possession  must  be  recent —  In  order  that  the  pre- 
sumption from  guilt  from  possession  should  arise,  it  is  necessary, 
not  only  that  the  possession  should  be  exclusive^  and  personal  ^ 
but  also  that  it  should  be  "  recent."  ^  It  has  been  generally  agreed 
that  the  question  as  to  whether  a  given  interval  of  time  between 
the  taking  and  the  finding  of  stolen  goods  may  fairly  constitute 
the  possession  of  the  accused  a  recent  one  is  one  of  fact  for  the 

§    1135-1.    Cruit  V.   State,   41  Tex.  Winkle,   80  Iowa  15,   45  N.   W.   388 

476   (1874)    (walked  behind  a  team).  (1890);    Gilford  v.   State,    (Tex,  Cr. 

8.    Newman   v.    State,    36    Ga.    633  App.  1903)  78  S.  W.  692. 

(1859)    (owned  team).  §1136-1.    §1134. 

3.  Watts   V.    People,   304   111.   333,  2.  §  1135. 

68  N    E.  563   (1903)  ;  State  V.  Scott,  3.  Arkansas. —  Shepherd  u.  State,  44 

109   Mo.    336,    19   S.   W.   89    (1891);  Ark.  39    (1884). 

Bryant   v.    State,   35   Tex.   App.   618,  Florida. —  Williams     v.    State,     40 

8  S.  W.  803   (1888).  Fla.  480,  25  So.  143,  74  Am.  St.  Rep. 

4.  State  r.  Drew,  179  Mo.  315,  78  154   (1898). 

S.    W.    594,    101    Am.   St.   Rep.    474  Georgia. —  Bryant  v.    State,   4   Ga. 

(1903).  ^.pp.  851  63  S.  E.  540    (1908). 

5.  Brown  v.  State,  34  Tex.  Cr.  150,  Michigan. —  Gabllck  v.  People,  40 
29  S.  W.  773  (1894).  Mich.  292   (1879). 

6.  Bone  v.  State,  131  'Ga.  147,  48  Missouri. — State  v.  Floyd,  15  Mo. 
S.  E.  986  (1904)  (sister);  Moore  v.  349  (1852);  State  v.  Wolff,  15  Mo. 
State,   (Tex.  Cr.  App.  1894)  35  S.  W.  168   (1852). 

626   (father).  2forth   OaroJino.^tate i;.  Williams, 

7.  Jackson  v.  State,  118  Ga.  780,  31  N.  C.  140  (1848);  State  v.  Jones, 
45   S.   E.   604    (1902);   State  V.  Van       20  N.  C.  130   (1838). 
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jury*  and  is  determined  by  a  consideration  of  the  circumstances 
of  each  particular  case. 

§  1136a.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Proof  of 
Possession;  Possession  must  be  recent);  Nature  of  Subject-Mat- 

ter. — An  important  fact  in  dealing  with  the  question  of  what  pos- 
session is  recent  is  the  nature  of  the  property  —  how  readily  it 
passes  from  hand  to  hand  in  an  exchange  of  possession.-^  Natu- 
rally, the  .more  readily  exchanged,  a  commodity  may  be,  by  reason 
of  its  general  desirability,  lack  of  bulk  land  the  like,  the  shorter 
will  be  the  interval  after  a  theft  during  which  possession  by  a 
particular  individual  will  be  probative  to  the  effect  that  he  has 
stolen  or  received  it  with  guilty  knowledge.^  Thus  while  the  find- 
ing of  pieces  of  woolen  cloth,  not  generally  desirable,  in  the  pris- 
oner's possession  after  an  interval  of  'two  months  will  be  regarded 
as  probative,^  the  discovery  of  current  money,  which  readily  passes 
from  hand  to  hand,  was  properly  held  not  to  be  admissible  against 


Pennsylvania. —  Com.  v.  Berney,  38 
Pa.  Super.  61  (1905)  (two  months 
not  recent  in  ease  of  larceny ) . 

Texas. —  Moreno  v.  State,  24  Tex. 
App.  129,  3  S.  W.  736  (1887);  Leh- 
man 17.  State,  18  Tex.  App.  174,  51 
Am.  Rep.  398  (1885).  "Ordinarily 
it  is  stronger  or  weaker  in  propor- 
tion to  the  period  intervening  between 
the  stealing  and  the  finding  in  pos- 
session of  the  accused;  and  after  the 
lapse  of  a  considerable  time  before  the 
possession  is  shown  in  the  accused, 
the  law  does  not  infer  his  guilt,  but 
leaves  the  question  to  the  jury  under 
the  consideration  of  all  the  circum- 
stances." State  V.  Rights,  82  N.  C. 
675,  678    (1880). 

4.  Alalama. —  White  v.  State,  73 
Ala.  195  (1883)  [overruUng  Maynard 
V.  State,  46  Ala.  85   (1871)]. 

Arkansas. —  Wiley  v.  State,  134  S. 
W.  249    (1909). 

Indiana. —  Blaker  v.  State,  130  Ind. 
203,  29  N.  E.  1077   (1891). 

Mississippi. —  Jones  v.  State,  26 
Miss.  247    (1853). 


Nevada. — State  v.  Mandieh,  24  Nev. 
336,  54  Pac.  516   (1898). 

Texas. —  Willis  r.  State,  34  Tex. 
App.  584,  6  S.  W.  856  (1888)  ;  Boyd 
V.  State,  34  Tex.  App.  570,  6  S.  W. 
853,  5  Am.  St.  Rep.  908  (1888); 
Curlin  v.  State,  23  Tex.  App.  681,  5 
S.  W.  186   (1887). 

Virginia. —  Price  v.  Com.,  21  Gratt. 
846   (1872). 

Washington. —  State  v.  Eubank,  33 
Wash.  293,  74  Pac.  378   (1903). 

England. —  Reg.  v.  Knight,  9  Cox 
C.  C.  437,  L.  &  C.  378,  9  L.  T.  Rep. 
(N.  S.)   808    (1864). 

Canada. —  Rex  v.  Burdell,  11  Ont. 
L.  Rep.  440   (1906). 

§  1136a-l.  Certain  courts  have  re- 
garded the  difficulty  of  doing  this 
with  precision  as  decisive  against  the 
possibility  of  treating  the  inference 
as  a  presumption  of  law.  State  v. 
Hodge.  50  X   H.  510   (1869). 

2.  Territory  r.  Casio,  1  Ariz.  485, 
2  Pnc.  755    (1884)    (ass). 

3.  Rex  p.  Partridge,  7  C.  &  P.  551, 
32  E.  C.  L.  754    (1836). 
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the  accused  after  two  or  three  days.*  Elapsed  intervals  which,  in 
connection  with  the  subject-matter,  are  reasonably  deemed  too  long 
to  leave  the  inference  probative,  in  a  matter  of  this  consequence, 
wiU  exclude  the  evidence.^  Under  exceptional  circumstances, 
these  intervals  may  be  of  comparatively  short  duration.® 

On  the  other  hand  under  special  circumstances,  intervals  of 
considerable  duration,'  have  been  regarded  as  leaving  the  inference 
of  fact  still  a  probative  one. 

§  1136b.  (Presumptions  of  Law;  Presumption  of  Larceny 
from  recent,  unexplained  Possession  of  stolen  Goods;  Proof  of 
Possession;  Possession  must  be  recent);  A  deliberative  Fact. — 

Even  where  distinct  probative  force  cannot  well  be  predicated  of 
the  inference  by  reason  of  the  lapse  of  time  which  has  intervened, 
the  fact  of  finding  in  the  possession  of  the  accused  may  be  used  as 
one  of  a  deliberative^  nature  i.  e.,  go  to  the  jury  quantum  valeat, 
for  what  it  is  worth,  in  connection  with  the  other  facts  in  the 
case.^  In  any  case,  the  administrative  principal  that  reason  must 
be  followed  still  obtains.  Where  the  only  evidence  connecting 
accused  with  the  commission  of  an  offence  is  the  finding  of  the 

4.  state  V.  McRae,  120  N.  C.  608,       45,   39   S.   E.   863    ( 1901 )  ;    Jones   v. 

27  S.  E.  78,  58  Am.  St.  Rep.  808  State,  105  Ga.  649,  31  S.  E.  574 
(1897).  (1898)  ;  McAfee  v.  State,  68  Ga.  823 

5.  Warren  v.  State,  1  Greene  (Iowa)        (1882). 

106   (1848)    (eighteen  months)  ;  State  Indiana. —  Blaker  f.  State,  130  Ind. 

V.    Jennett,    88    N.     C.    665     (1883)  203,  29  N.  E.  1077    (1891). 

(eighteen  months)  ;   Com.  v.  Berney,  Kansas. — State  v.   Foulk,   52   Pac. 

28  Pa.    Super.    Ct.    61     (1905)     (two  864    (1898). 

months)  ;  Alderman  v.  State,  (Tex.  Michigan. —  Galilick  v.  People,  40 
Cr.  App.  1893)  23  S.  W.  685  ("some  Mich.  292  (1879). 
months");  Bragg  v.  State,  17  Tex.  Minnesota. — State  i;.  Miller,  45 
App.  219  (1884)  (five  months)  ;  Beck  Minn,  521,  48  N.  .W.  401  (1891). 
V.  State,  44  Tex.  430  (1876)  (two  North  Carolina. —  Gregory  v.  Rich- 
years)  ;  Yates  V.  State,  37  Tex.  202  ards,  53  N.  C.  410  (1861)  ;  State  v. 
(1872)    (five  months).  Shaw,  49  N.  C.  440    (1857). 

6.  State  V.  Record,  (K.  C.  1909)  Teajos.— Strickland  v.  State,  (Cr. 
65  S.  E.  1010  (two  weeks)  ;  State  v.  App.  1896)  35  S.  W.  169;  Florez  v. 
Rights,  82  N.  C.  675  (1880)  (two  State,  26  Tex.  App.  477,  9  S.  W.  772 
or  three  weeks).  (1888). 

7.  Mondragon  v.  State,  33  Tex.  480  Wisconsin. —  Jenkins  v.  State,  62 
(1870)    (three  months).  Wis.  49,  21  N.  W.  232  (1885). 

§  1136b-l.   §  52.  England.— Tieg.    v.    Evans,     2    Cox 

2.    Arkansas. —  Reed    v.    State,    54  C.  C.  270   (1847). 

Ark.  621,  16  S.  W.  819   (1891).  Canada.— "Reg.   v.  Starr,   40  U.   C. 

Oeorj^o.— Turner  v.  State,  114  Ga.  Q.  B.  268  (1877). 
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goods  in  his  possession  after  an  interval  so  great  ^  that  the  jury 
could  not  reasonably  convict  him,  the  case  should  be  withdrawn 
from  them, 

§  1137.  (Presumptions  of  Law);  Presumption  of  Malice  in 
Homicide — .A  most  unusual  presumption  of  law  is  that  which 
as  part  of  the  substantive  law  of  homicide  has  been  understood 
to  assert  that  where  a  deliberate  killing  of  a  human  being  with  a 
deadly  weapon  is  shown,  and  no  other  evidence  is  produced  it  will 
be  presumed,  '.as  .a  matter  of  law,  that  the  killing  was  done  with 
malice.-^     It  has  been  held  by  certain  courts  that  where  nothing 


3.  Calloway  v.  State,  111  Ga.  832, 
36  S.  E.  63  (1900)  (several  months)  ; 
Porter  v.  State,  45  Tex.  Cr.  66,  73 
S.  W.  1053  (1903)  (two  years)  ;  Mat- 
lock V.  State,  25  'Tex.  App.  654,  8 
S.  W.  818,  8  Am.  St.  .Rep.  451  (1888) 
(two  years)  ;  Romero  v.  State,  25 
Tex.  App.  394,  8  S.  W.  641  (1888) 
(thi-ee  years)  ;  Reg.  f.  Harris,  8  Cox 
C.  C.  333  (1860)  (six months)  ;  Reg.  «. 
Cooper,  3  C.  &  K.  318,  16  Jur.  750 
(1852);  Rex.  v.  Adams,  3  C.  &  P. 
600,  14  E.  C.  L.  736  (1829)  (three 
months)  ;  Reg.  v.  Smith,  3  F.  &  F. 
123  (1862)  (seventeen  months)  ;  Reg. 
V.  Cruttenden,  6  Jur.  267   (1842). 

§  1137-1.  Alahama. —  Clements  v. 
State,  50  Ala.  117   (1873) 

Arkansas. —  Taylor  v.  State,  (Ark. 
1907)    102  S.  W.  367. 

California. —  People  v.  Hamblin,  68 
Cal.   101,   8   Pac.   687    (1885). 

Delaware. —  State  v.  Cephus,  (0.  & 
T.  1906)  67  Atl.  150;  State  V.  Emory, 
58  Atl.  1036  (1904) ;  State  v.  Brinte,  4 
Pennew.  551,  58  Atl.  258   (1904). 

Georgia. —  Robinson  v.  State,  129 
Ga.  336,  58  S.  E.  842  (1907)  ;  Wilson 
V.  State,  69  Ga.  224  (1882);  -Claike 
f.  State,  35  Ga.  75   (1866). 

Iowa. —  State  v.  Dillingham,  121  N. 
W.  1074  (1909). 

Massachusetts. — Com.  v.  Webster, 
5  Gush.  295,  52  Am.  Dec.  711  (1850). 

Minnesota. —  State  V.  Brown,  12 
JKnn.   538    (1867). 

Mississippi. —  Hague  V.  State,  34 
Miss.  616    (1857). 


Nehra^ha. —  Kastner  v.  State,  58 
Neb.  767,  79  N.  W.  713  (1899); 
Davis  V.  State,  51  'Neb.  301,  70  N. 
W.  984  (1897);  Schlencker  r.  State, 
9  Neb.  300,  2  N.  W.  710,  9  Neb.  241, 
1  N.  W.  857    (1879). 

New  Jersey. —  Staie  v.  Zellers,  7  N. 
J.  L.  220  (1824). 

New  York. —  People  v.  MoCann,  16 
N.  Y.  58,  69  Am.  Deo.  642  (1857); 
People  V.  McLeod,  1  Hill  377,  37  Am. 
Dec.  328    (1841). 

-North    Carolina. —  State   v.    Hicks, 
125  N.-C.  636,  34  S.  E.  347   (1899). 

Ohio. —  Davis  f.  State,  25  Ohio  St 
369  (1874);  State  v.  Town,  Wright 
75   (1832). 

South  Carolina. — State  v.  Mason,  54 
S.  C.  240,  32  S.  E.  357   (1898). 

Tennessee. —  Epperson  v.  State,  5 
Lea  291  (1880);  Coffee  v.  State,  3 
Yerg.   283,  24  Am.  Dec.  570    (1832). 

Texas. —  Harris  v.  State,  8  Tex. 
App.  90   (1880). 

Washington. —  State  v.  Tommy,  19 
Wash.  270,  53  Pac.  157  (1898). 

West  Virginia. —  State  v.  Douglass, 
28   W.  Va.   297    (1986). 

United  States. —  U.  S.  v.  Bevans,  24 
Fed.  Cas.  No.  11,589  (1816);  U.  S. 
V.  Travers,  28  Fed.  Cas.  No.  16,537, 
Brunn.  Col.  Cas.  467,  2  Wheel.  Cr. 
(N.  Y.)  490  (1814).  "Legal  malice 
as  an  ingredient  of  murder  is  pre- 
sumed from  the  use  of  a  deadly 
weapon  against  a  vital  part  of  the 
body."  Com.  r.  Gibson,  211  Pa.  546, 
60  Atl.  1086  ( 1905 ) .    "  Wien  the  fact 
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appears  beyond  the  fact  of  killing,  this  will  be  presumed,  as  a 
matter  of  law,  to  have  been  malicious.'^ 

A  discredited  rule. —  It  will  readily  be  noticed  that  the  drift 
of  modern  judicial  opinion  is  distinctly  away  from  maintaining 
the  presumption  of  malice.  In  many  jurisdictions  the  conclusive 
quality  of  the  presumption,  originally  attached  to  it,  has  been 
dropped.  The  presumption  is  treated  as  an  ordinary  rebuttable 
presumption  of  law,  valid  unless  and  until  evidence  is  intro- 
duced, by  one  side  or  the  other,  showing  justification  or  excuse. 
When  such  evidence  is  introduced,  the  presumption  of  law,  as 
such,  is,  like  any  other  assumption  of  procedure  as  distinguished 
from  an  inference  of  fact,  functus  officio.  Even  in  jurisdictions 
which  still  continue  to  announce  the  so  called,  conclusive  "  pre- 
sumption of  malice"  its  potency  for  injustice  has  been  greatly 
lessened  under  later  decisions  which  have  introduced  such  quali- 
fications and  modifications  on  its  original  statement  as  suffice  to 
reduce  it  within  very  narrow  limits.  This  process  may  be  illus- 
trated in  the  jurisprudence  of  certain  of  the  older  American  states 
in  which  the  rule,  at  one  time,  possessed  full  scope  and  vigor. 

§  1137a.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Alabama. —  The  courts  of  Alabama,  for  example, 
announce  the  rule  with  great  clearness  of  statement.  The  charge 
of  a  trial  judge  on  this  point  in  a  particular  case  was  as  follows ; — 
"  When  life  is  taken  by  the  direct  use  of  a  deadly  weapon,  the 
law  presumes  that  the  killing  was  malicious,  and  therefore  murder, 
and  casts  on  the  defendants  the  onus  or  burden  of  rebutting  it; 
unless  the  evidence  establishing  the  killing  also  shows  circum- 
stances of  justification,  excuse  or  mitigation,  which  overturn  the 
presumption."  '  This  charge  was  sustained,  the  supreme  court  in 
this  connection  saying :  ^  "  There  was  no  error  in  that  portion  of 

of  killing  has  been  clearly  estaWiahed,  2.    Hawthorne    v.    State,    58    Miss, 

and  it  has  not  been  shown  to  be  the  778  (1881)  ;  McDaniel  v.  State,  8  Sm. 

result   of   accident,   or   to   have   been  &  M.    (Miss.)    401,   47   Am.  Dec.   93 

done    under    such    circumstances    as  (1847).     See   also,   Com.   v.   York,   9 

will,    in    law,    mitigate,    excuse,    or  Mete.    (Mass.)    93,   43   Am.   Dec.  373 

justify  the  act,  the  law,  in  such  case,  (1845)      [distinguished    in    Com.     v. 

implies  malice  without  further  proof,  Hawkins,  3  Gray  (Mass.)  463  (1855)]. 

and    makes    such    killing    murder."  §  1137a-l.  Gibson  v.  State,  89  Ala. 

Brown  v.  State,  4  Tex.  App.  275,  386  121,  123   (1889). 

(1878).  2.  Gibson    v.    State,    89    Ala.    121 

See  also,  an  interesting  article  on  (1889). 
the  subject  in  8  Am.  L.  Rev.  42. 
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the  charge."  ^     The  law  seems  well  settled  in  Alabama  to  this 
effect.* 

§  1137b.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Delaware. —  In  like  manner,  the  courts  of  Delaware 
maintain  the  rule  that  there  is  a  presumption  of  law  that  the  de- 
liberate killing,  by  the  use  of  a  deadly  weapon,  witho\it  circum- 
stances of  justification  or  excuse,  is  malicious.^  A  fair  statement 
of  the  law  on  this  point  is  given  in  a  recent  instruction  to  the 
jury  -by  Judge  Pennewill:  "  It  is  incumbent  upon  the  state  to 
prove  every  material  element  of  the  crime  charged  to  your  satis- 
faction beyond  a  reasonable  doubt  before  you  can  find  a  verdict 
of  guilty  in  this  case.  Malice  is  an  essential  element  of  the  crime 
charged  in  this  indictment,  and  must  be  proved  just  as  any  other 
material  element  of  the  charge.  Without  malice  there  can  be 
no  murder.  Where  the  killing  is  shown  to  have  been  done  with 
a  deadly  weapon,  such  as  a  pistol,  it  is  presumed  to  have  been  done 
maliciously,  in  the  absence  of  evidence  to  the  contrary,  and  the 
burden  of  showing  the  contrary  is  on  the  accused;  for  the  usiial 
and  probable  consequences  of  the  act  are  presumed  in  law  to  have 
been  intended  by  the  person  using  the  deadly  weapon."  ^  In  other 
words,  upon  proof  of  a  killing  by  the  deliberate  use  of  a  deadly 
weapon  the  burden  is  on  the  defendant  to  show  from  the  evidence 
or  by  inference  from  the  circumstances  of  the  case  that  the  act 
was  not  done  with  malice.^ 

§  1137o.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Georgia —  Georgia  thus  states  the  rule  established  by 
the  weight  of  judicial  authority  in  that  jurisdiction.  "  When  the 
state  has  shown  the  defendant  has  done  the  killing,  such  killing 
would  be  presumed  to  have  been  done  with  malice,  unless  the  de- 
fendant or  the  circumstances  of  the  case  show  the  contrary."  ^ 

3.  See  also,  Sylvester  v.  State,  73  2.  State  v.  Uzzo,  (Del.  1907)  65 
Ala.  201    (1883).  Atl.  775,  777. 

4.  Kennedy  v.  State,  (Ala.  1906)  3.  State  v.  Johns,  (Del.  0.  &  T. 
40  So.  658.  See  also,  Gater  v.  State,  1906)  65  Atl.  763;  State  v.  Honey, 
(Ala.  1904)    37  So.  693.  (Del.  0.  & T.  1906)   65  Atl.  764;  State 

§  1137b-l.  State  v.  Uzzo,    (Del.  0.  t>.  Tilghman,   (Del.  O.  &  T.  1906)   63 

&   T.    1907)     65    Atl.    775;    State   v.  Atl.   772;   State  r.   Collins,    (Del.   0. 

Honey,    (Del.  O.  &  T.  1906)    65  Atl.  &  T.  1903)  63  Atl.  324. 
764;   State   f.   Johns,    (Del.   0.  &  T.  §    1137c-l.   Marshall   v.   State,    74 

1906)    65   Atl.    763;   State   !'.   Black-  Ga.  26,  33   (1884). 
burn,   (Del.  1893)   75  Atl.  536. 
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Malice  is  not  implied  from  the  fact  of  deliberate  assiault  except 
where  death  ensues.  On  a  prosecution,  therefore,  for  assault  with 
intent  to  kill,  the  existence  of  a  specific  mental  state  of  malice  must 
be  established  by  the  use  of  evidence.^  "  If  one  shoot  at  another 
with  a  pistol  and  hit  him,  the  law  presumes,  prima  facie,  that  he 
did  it  with  malice  {Collier  v.  State,  39  Ga.  3-1 ) ;  and,  in  a  prose- 
cution for  assault  with  intent  to  murder,  if  the  accused  admits 
stabbing  the  prosecutor,  a  like  presumption  will  arise,  and  the 
onus  of  rebutting  this  presumption  is  on  the  accused.  Hogan  v. 
State,  61  Ga.  43.  But  where  death  does  not  result  from  the  use 
of  a  deadly  weapon,  there  may  be  malice  in  giving  the  wound, 
but  utter  absence  of  an  intention  to  kill.  Patterson  v.  State,  85 
Ga.  133.  As  was  said  in  the  case  last  cited:  '  The  law  will  im- 
pute the  intention  to  kill  where  there  is  a  killing,  but  not  where 
there  is  none.'  While,  therefore,  a  presumption  of  malice  will 
arise  from  the  use  of  a  deadly  weapon,  a  specific  intent  to  kill 
will  not  be  presumed  where  death  does  not  ensue,  and  the  existence 
of  such  intent  is  a  question  of  fact  to  be  passed  on  by  the  jury. 
GilbeH  v.  State,  90  Ga.  691 ;  Gallery  v.  State,  92  Ga.  463 ;  JacJc- 
son  V.  State,  103  Ga.  417 ;  Lanier  v.  State,  106  Ga.  368 ;  Vaun 
V.  State,  83  Ga.  45."  ^  It  is  not  necessary  for  the  arising  of  the 
presumption  that  any  motive  should  have  been  shown  for  the 
doing  of  the  unlawful  act.^ 

§  1137d.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Louisiana. —  Louisiana,  while  retaining  much  of  the 
ancient  phraseology,  has,  in  its  judicial  legislation,  shovsm  a  tend- 
ency to  repudiate  the  stringency  of  the  original  rule.  A  typical 
case  may  be  selected.  The  trial  judge  charged :  "  That  where 
the  killing  is  proved,  malice  is  presumed  by  the  law  from  the 
fact  of  killing,  and  that  it  was  incumbent  on  the  accused  to  prove 
any  matter  of  excuse  or  extenuation."  ^  The  instruction  was  held 
to  be  error.  "  This  unqualified  charge,"  say  the  supreme  court, 
"  was  too  broad ;  the  law  throws  around  the  prisoner,  as  a  protective 
mantle,  a  presumption  of  innocence,  whatever  may  be  the  crime 
for  which  he  stands  indicted.     That  rule  has  been  adopted  by, 

2.  Adams  v.  State,  125  Ga.  11,  53  4.  Campbell  v.  State,  124  Ga.  432, 
S.  E.  804  (1906).  52  S.  E.  914   (1905). 

3.  Adams  v.  State,  125  Ga.  11,  13,  §  llSTd-l.  State  v.  Swayze,  30  La. 
14    (1906).     See  also,  to  same  effect,  Ann.  pt.  2,  1323,  1325  (1878). 
Tolbirt  V.  State,  124  Ga.  767,  53  S.  E. 

327    (1906). 
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and  now  is  in  force  in  nearly  every  civilized  state  of  the  world. 
What  would  be  its  value  and  what  would  become  of  it,  if  the 
naked  proof  that  the  prisoner  has  killed  were  to  import,  as  a 
legal  inference,  that  he  has  killed  with  malice  and  premeditation 
and  that  he  is  guilty  of  murder.  Those  adverse  presumptions 
cannot  coexist:  homicide  is  not  always  criminal:  it  may  be 
justifiable  and  excusable:  one  may,  without  being  guilty  of  any 
offence,  kill  in  self-defence,  to  protect  his  property,  to  prevent  a 
felony,  in  case  of  shipwreck  and  accidents,  or  in  the  lawful  exe- 
cution of  the  lawful  mandate  of  a  competent  court.  Were  the 
criminality  of  the  act  attached  and  linked  to  the  unqualified  proof 
of  the  act  itself,  the  killing  once  established,  though  it  may  be 
either  justifiable  or  excusable,  the  State  would  be  dispensed  from 
proving  the  guilt  of  the  accused,  and  he  —  under  that  perverted 
doctrine —  would  have  to  prove  his  innocence.  Before  deliver- 
ing this  part  of  his  charge,  the  judge  had  distinctly  instructed  the 
jury  that  '  it  was  incumbent  on  the  prosecution  to  prove,  beyond 
a  reasonable  doubt,  the  commission  of  the  alleged  crime,  etc' 
Considered  separately  from  the  other,  this  instruction  was  un- 
objectionable, but  —  coupled  with  the  other  —  the  jury  could 
well  draw,  from  both,  the  erroneous  conclusion  that,  as  soon  as 
the  killing  had  been  established,  the  prosecution  had  proven, 
beyond  a  reasonable  doubt,  that  it  was  done  with  malice  and  that 
defendant  was  guilty  of  murder.  The  killing  of  itself  may,  but 
does  not  invariably  constitute  a  crime.  The  circumstances  which 
surround  the  act  either  attest  or  negative  a  criminal  intent:  if 
none  exist,  the  court  —  as  said  by  Mr.  Greenleaf — is  justified  in 
charging  that,  from  the  act  of  killing,  unaccompanied  by  circum- 
stances of  extenuation,  malice  is  presumed,  (he  should  have  said 
' m,ay  he  inferred')  and  that  the  burden  of  disproving  it  is  then 
thrown  upon  the  accused.  This  rule  is  as  correct  as  rational  and 
its  application  would  prevent  an  otherwise  unavoidable  conflict 
between  the  presumptions  established  by  law  in  favor  of  the 
State,  and  of  the  prisoner.  The  intention  may  be  inferred  from 
the  act ;  but  this,  in  principle,  is  an  inference  of  fact  to  be  drawn 
by  the  jury,  and  not  an  implication  of  law  to  be  applied  by  the 
court."*  In  a  later  case  in  the  same  court,  the  trial  judge  had 
charged  that  the  state  must  prove,  (1)  The  killing;  (2)  That  the 

2.  State   V.    Swayze,    30    La.    Ann.     Part  II),  1323,  1325  (1878). 
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prisoner  did  it,  and  that  "  When  this  is  done,  the  law  presumed 
malice."  Held;  error.  "The  jury  should  be  instructed"  say 
the  judges,*  "  to  weigh  and  consider  all  the  circumstances  arising 
from,  or  connected  with,  the  evidence  proving  the  homicide,  and 
that  the  presumption  of  the  innocence  of  the  accused  must  yield 
to  the  presumption  of  malice  or  deliberate  intent,  only  when  the 
evidence  is  unaccompanied  by  circumstances  showing  alleviation, 
justification,  or  excuse." 

§  1137e.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  Maine. —  The  supreme  judicial  court  of  the  state  of 
Maine,  inclining  to  follow  the  earlier  Massachusetts  decisions 
and  their  own  nisi  prius  rulings,  can,  nevertheless,  find  no  ground 
of  principle  upon  which  to  sustain  their  decision.  On  an  indict- 
ment for  murder,  for  example,  the  trial  judge  [Rice,  J.J  in- 
structed the  jury,  on  this  point,  as  foljows :  "  In  all  cases  where 
the  unlav?ful  killing  is  proved  and  there  is  nothing  in  the  circum- 
stances of  the  case,  as  proved,  to  explain,  qiialify,  or  palliate 
the  act,  the  law  presumes  it  to  have  been  done  maliciously;  and 
if  the  accused  would  reduce  the  crime  below  the  degree  of  murder, 
the  burden  is  upon  him  to  rebut  the  inference  of  malice  which  the 
law  raises  from  the  act  of  killing,  by  evidence  in  defence."  ^ 
This  charge,  not  having  been  satisfactorily  shown  to  have  been 
erroneous,  was  sustained.  The  supreme  court,  per  Taney,  C.  J., 
say :  ^  "  The  doctrine  enunciated  in  these  instructions  has  been 
much  examined  by  courts  of  the  highest  standing,  and  jurists  of 
great  respectability,  within  a  few  of  the  last  years.  Uncommon 
learning,  research,  and  power  of  ratiocination  have  been  exhibited 
in  support  of  the  principle ;  and  those  who  have  denied  its  sound- 
ness have  maintained  the  denial  in  arguments  of  distinguished 
ability  and  force.  An  attempt  to  discuss  the  question  again  can- 
not be  expected  to  throw  much  additional  light  upon  it.  The 
instruction  is  a  doctrine  of  the  English  common  law,  of  Massa- 
chusetts as  recognized  in  the  case  of  Com.  v.  Knapp,  9  Pick. 
496,  Com.  V.  Knapp,  10  Pick.  484;  Com.  v.  York,  9  Mete.  93; 
Com,  V.  Webster,  5  Oush.  82.  It  is  not  known  to  have  been 
denied  by  courts  of  this  state,  but  it  has  been  expressly  admitted, 

3.  State    V.    Trivas,    31    La.    Ann.  2.  State  v.  Knight,  43  Me.  11,  137 

1088    (1880).  (1857). 

§     1137e-l.  State    v.    Knight,    43 
Me.  11,  137,   (1857). 
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and  the  jury  instructed  accordingly  by  this  court,  sitting  as  a  full 
court  in  State  v.  Sager,  in  the  coimty  of  Kennebec,  in  the  year 
1834;  in  State  v.  Yarney,  in  the  county  of  Penobscot,  in  1845, 
and  in  State  v.  Cripps,  in  the  county  of  S'agadahoc,  in  1855,  none 
of  which  are  reported  in  the  Maine  Eeports,  but  distinctly  recol- 
lected. The  instruction  given,  having  the  weight  of  authority  in 
its  support,  and  not  having  been  satisfactorily  shown  to  be  erro- 
neous, is  sustained." 

§  1137f.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  Massachusetts. —  The  decisions  of  the  supreme  judi- 
cial court  of  Massachusetts  illustrate  with  especial  clearness  a 
modern  change  of  view  on  the  part  of  the  courts.  The  original 
conclusive  presumption  was  at  first  announced  with  great  lack  of 
ambiguity.  Thus,  in  York's  case,^  the  court  was  divided  on  the 
question  of  the  existence  and  nature  of  this  presumption.  A 
majority  in  an  exhaustive  opinion  delivered  by  no  less  a  person 
than  ChiedE  Justice  Shaw,  adopt  the  view  that  when  the  fact  of 
killing  is  proved,  the  accused  must  establish  any  facts  of  justifica- 
tion or  excuse  by  a  preponderance  of  the  evidence.  "  It  will  not 
be  sufficient  to  make  it  doubtful  or  questionable.  It  must  pre- 
ponderate." From  this  opinion,  Mr.  Justi<5e  Wilde  dissented. 
This  dissenting  opinion  has  been,  by  the  consensus  of  the  profes- 
sion considered  to  contain  the  better  law.^    Apparently  the  accept- 

§   1137f-l.  Com.   V.   York,   9  Mete.  able,  or  was  committed  on  such  prov- 

91    (1845).  ooation  as  would  be  sufficient  to  re- 

2.  In  the  view  of  Mr.  Justice  Wilde,  duce     the     crime     to     manslaughter. 

"  the  question  depends  entirely  upon  This  argument  cannot  be  maintained, 

the  rule  of  law  as  to  the  burden  of  unless  the  law  of  homicide  as  to  the 

proof.       If     the     burden     of     proof,  burden  of  proof  is  an  exception  to  the 

throughout  the  trial,  was  on  the  Com-  well-established    rule    of    law    in    all 

monwealth,    the    instructions    to    the  other  cases.    .    .    .    Iir  criminal  cases, 

jury  were  clearly  incorrect;  if,  on  the  the  burden  of  proof  never  shifts,  so 

contrary,  it  was  on  the  prisoner,  after  long   as    the    defendant   grounds    his 

the  proof  of  the  homicide  as  charged,  defence  on  the  deniaVof  any  essential 

he  has  no  ground  of  exception.    .    .    .  allegation  in  the  indictment.     .     .     . 

The   counsel   for    the    Commonwealth  And  how  can  the  principle  vary  when 

contends,   that,   the   homicide  having  a  prima  facie  case  i?  made  out  partly 

been  proved  as  charged,  the  law  pre-  by    presumption?      If    on   the    whole 

sumes  malice,  and  consequently  that  evidence,  the   jury  had   a  reasonable 

a  prima  facie  case  for  the  government  doubt     of     the     prisoner's     guilt    as 

was  fully  proved,  and  thereupon  the  charged,  they  could  not  be  justified  in 

burden    of    proof    shifted,    and    was  convicting   him."      Com.    1).    York,    9 

thrown  on   the  prisoner,   to  make   it  Mete.    91     (1845).     After   examining 

appear  that  the  homicide  was  cxcus-  the  authorities  cited  by  the  majority, 
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ance  by  the  professional  public  of  the  soundness  of  Mr.  Justice 
Wilde's  views  was  not  without  its  effect  on  the  court  of  which  he 
was  a  member.  A  few  years  later  in  Hawkins'  Case,^  Chief  Jus- 
tice Shaw  himself,  interrupting  counsel  when  proceeding  to  argue 
in  favor  of  the  dissenting  opinion  in  York's  Case  remarked,  ac- 
cording to  the  report  (page  465),  "that  the  doctrine  of  York's 
Case  was  that  where  the  killing  is  proved  to  have  been  committed 
by  the  defendant,  and  nothing  further  is  shown,  the  presumption 
of  law  is  that  it  was  malicious  and  an  act  of  murder;  and  that 
this  was  inapplicable  to  the  present  case,  where  tihe  circumstances 
attending  the  homicide  were  fully  shown  by  the  evidence."  In 
charging  the  jury,  he  instructed  them :  "  If  the  jury,  upon  all 
the  circumstances,  are  satisfied  beyond  a  reasonable  doubt,  that  it 
was  done  with  malice,  they  will  return  a  verdict  of  murder; 
otherwise  they  will  find  the  defendant  guilty  of  manslaughter."  * 
Though  there  is  reason  to  doubt  whether  York's  Case  would  still 
be  followed,  even  in  Massachusetts,  on  precisely  the  same  facts, 
the  qualification  on  th^  rule  laid  down  in  Com  v.  Hawkins,^ 
effectually  removes  the  practical  mischief  of  the  earlier  rule  in 
York's  Case.  It  probably  can  but  seldom  happen  that,  in  any 
given  case,  the  killing  and  no  other  fact  will  appear  in  evidence. 

and  tracing  them  back  to  Oneby's  sumption  from  the  mere  act  of  kill- 
Caae  (2  Ld.  Ray.  1485  [737]),  a  case  ing.  (2)  That  if  there  be  any  such 
of  special  verdict, —  the  learned  judge  presumption,  it  is  a  presumption  of 
reaches  the  conclusion  that  "  These  fact,  and  if  the  evidence  leads  to  a 
principles  and  authorities  are  wholly  reasonable  doubt  whether  the  pre- 
irreconcilable  with  the  presumption  of  sumption  be  well  founded,  that  doubt 
malice  on  which  the  counsel  for  the  will  avail  in  favour  of  the  prisoner. 
Commonwealth  relies.  No  malice  can  (3)  That  the  burden  of  proof,  in 
be  inferred  fron>  the  mere  act  of  kill-  every  criminal  case,  is  on  the  Com- 
ing. Such  a,  presumption,  therefore,  monwealth  to  prove  all  the  material 
is  arbitrary  and  unfounded."  The  re-  allegations  in  the  indictment ;  and 
suits  of  sc  full  examination  of  the  en-  if,  on  ths  whole  evidence,  the  jury 
tire  field  are  summed  up  by  Mr.  have  a  reasonable  doubt  whether  the 
Justice  Wilde  in  three  propositions;  defendant  is  guilty  of  the  crime 
—  which  have  frequently  been  cited  charged,  they  are  bound  to  acquit 
with  approval,  asr  a  clear  and  concise  him."  Com.  v.  York,  9  Mete.  91 
statement    of    the    law.      He    holds:  (1845). 

"(1)   That  when  the? facts  and  circum-  3.  Com.   v.    Hawkins,   3   Gray   463 

stances  accompanying  a  homicide  are  (1855). 

given     in     evidence,     the     question  4.  Com.   v.    Hawkins,   3    Gray   463 

whether     the    crime     is    murder    or  (1855). 

manslaughter   is  to  be   decided  upon  5.  3  Gray  463   (1855). 
the  evidence,  and  not  upon  any  pre- 
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§  llSTgr.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Minnesota —  The  presumption  of  malice  from  the 
fact  of  deliberate,  unexplained  killing  obtains  in  Minnesota.''  A 
fair  statement  of  the  law  of  that  state  and  of  the  authorities  and 
reasoning  upon  which  it  is  based,  appears  in  the  following  extract 
from  a  recent  opinion.^  "  The  evidence  of  malice  may  be  found 
in  the  presumption  which  arises  from  the  facts  and  circumstances 
of  the  intentional  killing.  The  law  presumes  malice  from  the 
use  of  a  deadly  weapon.  Brown  v.  State,  83  Ala.  33,  3  South  857, 
3  Am.  St.  Eep.  685;  Underhill,  Crim  Ev.  §  320;  Thompson, 
Trials,  §  2532.  In  State  v.  Brown,  12'  Minn.  538  (Gil.  44-8), 
Wilson,  C.  J.,  said :  '  Every  homicide  is  presumed  unlawful 
and  when  the  mere  act  of  killing  is  proven,  and  nothing  more,  it 
is  presumed  intentional  and  malicious.'  So  in  State  v.  Shippey, 
10  Minn.  273'  (Gil.  178),  88  Am.  Dec.  70,  the  court  said:  'It 
clearly  appears  that  the  defendant  deliberately  and  intentionally 
shot  the  deceased,  and  from  this  the  presumption  is  that  it  was 
an  act  of  murder.  Com.  v.  York,  9  Mete.  (Mass.)  93,  43  Am. 
D-ec.  373.  This  presumption  it  was  for  the  defendant  to  rebut.' 
Deliberate  and  intentional  homicide  is  presumptively  murder. 
State  V.  Hanley,  34  Minn.  430,  26  IST.  W.  397 ;  '  Facts  tending  to 
qualify  or  palliate  the  intentional  killing  must  be  disclosed  by 
evidenc3  on  the  part  of  the  defendant,  if  they  do  not  appear  from 
the  evidence  produced  by  the  state.'  Com.  v.  Wehster,  5  Oush. 
(Mass.)  29'5,  52  Am.  Dec.  711.  In  State  v.  Lautenschlager,  22 
Minn.  514,  an  instruction  that  '  the  law  presumes  a  premeditated 
design  from  the  naked  fact  of  killing '  was  approved.  In  State  v. 
Brown,  41  Minn.  319,  43  N.  W.  69,  this  case  is  cited  to  the  propo- 
sition that,  '  where  there  are  no  circumstances  to  prevent  or  rebut 
the  presumption,  the  law  will  presume  that  the  unlawful  act  was 
intentional  and  malicioiis  and  was  prompted  by  the  ordinary  and 
natural  operations  of  the  mind.'  "  * 

§  1137h.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  Mississippi. —  The  rule  that  there  is  a  presumption 
of  law  by  which  malice,  in  the  absence  of  evidence  is  inferred 
from  the  fact  of  killing,  is  fvilly  and  clearly  stated  by  the  courts 

§  1137g-l.  State  v.  Prolow,  (Minn.  3.  State  v.  Prolow,    (Minn.   1906) 

1906)    108  N.  W.  873.  108  N.  W.  873,  874. 

2.  State   V.    Prolow,    (Minn.    1906) 
108  N.  W.  873. 
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of  Mississippi.  "  We  understand  the  settled  rule,"  the  court  say/ 
to  be  this :  The  law  presumes  the  accused  to  be  innocent  of  the 
crime  charged,  until  the  contrary  is  made  to  appear ;  but  when  it  is 
shown  that  he  killed  the  deceased  with  a  deadly  weapon,  the  gen- 
eral presumption  of  innocence  yields  to  the  specific  proof  of  such 
homicide,  and  the  law  infers  iihat  it  was  malicious  and  therefore 
murder,  'because,  as  a  rule,  it  is  unlawful  to  kill  a  human  being, 
and  is  murder  if  not  something  else,  and  as  special  circum- 
stances alone  will  vary  the  legal  view  of  homicide  so  as  to  relieve 
it  from  the  character  of  murder,  it  is  inferred  or  presumed  to  be 
such  from  the  fact  of  killing,  unexplained;  but  if  the  attendant 
circumstances  are  shown  in  evidence,  whether  on  the  part  of  the 
state  or  the  accused,  the  character  of  the  killing  is  to  be  deter- 
mined by  considering  them,  and  it  is  then  not  a  matter  for  pre- 
sumption, which  operates  in  the  absence  of  explanatory  evidence, 
but  for  the  determination  from  the  circumstances  shown  in  evi- 
dence." The  entangling  manner  in  which  the  so  called  "  pre- 
sumiption  of  innocence  "  is  made  to  appear  as  possessing  a  proba- 
tive force  which  is  said,  however,  to  "  yield  "  to  proof  of  facts, 
is  Worthy  of  special  notice  in  this  connection.^ 

§  11371.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  North  Carolina —  The  situation  in  ISTorth  Carolina 
brings  out  into  clear  relief  the  difficulties  in  statement  attendant 
upon  attributing  an  evidentiary  force  to  the  rule  stating  the  bur- 
den of  proof  in  criminal  cases 'by  speaking  of  it  as  a  "  presumption 
of  innocence,"  ^  and  by  failing  to  recognize  the  distinction  between 
burden  of  proof  and  burden  of  evidence.^  In  that  jurisdiction,  a 
ruling  in  this  connection  has  been  sustained  to  the  following 
effect:*  "that  a  presumption  in  favour  of  innocence  prevailed, 
until  overcome  by  evidence  of  the  truth  of  the  criminal  charge,  and 
this  must  be  such  as  to  remove  all  reasonable  doubt  from  the  mind. 
That  when  such  proof  of  the  homicide  is  presented,  matters  in 
excuse  or  mitigation  must  appear,  or  be  shown,  not  beyond  a 
reasonable  doubt,  but  to  the  satisfaction  of  the  jury.  The  pris- 
oner admitting  the  killing  by  means  of  a  sihot  from  a  pistol,  that 

§  1137h-l.  Hawthorne  v.  State,  58  2.  |  936. 

Miss.  778    (1881).  3.   State  v.    Potts,   100   N.   C.   457 

2.  See  §§  1224  et  seq.  (1888). 

§  1137i-l.    §  1174. 
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instrument,  thus  used,  is  a  deadly  weapon,  and  the  law  implies 
malice,  unless  its  absence  is  made  to  appear,  and  ■this  must  ibe  to 
the  satisfaction  of  the  jury."  ^ 

§  1137J.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  South  Carolina. —  In  the  courts  of  South  Carolina 
the  90  called  presumption  of  malice  prevails.  The  ruling  is  very 
similar  to  that  adopted  in  Massachusetts.'^  In  other  words,  where 
the  evidence  shows  an  intentional  killing  of  deceased  and  no  other 
fact  is  proved,  malice  is  presumed.^  "  The  defendant  next  alleges 
error  in  the  instruction  to  'the  jury  contained  in  the  first  sentence  of 
the  following  quotation  from  the  charge,  '  The  law  implies  malice, 
or  presumes  that  a  person  was  actuated  by  malice  where  it  appears 
that  he  intentionally  killed  another  person,  and  no  other  fact  in 
reference  to  the  transaction  is  known.  But  if  the  facts  attending 
the  killing,  the  facts  under  which  the  killing  was  done,  are  known 
and  are  developed  before  the  jury,  then  the  implication  of  malice 
disappears.'  The  position  taken  by  defendant's  counsel  that 
malice  is  to  be  presumed  from  an  intentional  killing  only  when 
such  killing  is  shown  to  have  been  without  just  cause  or  excuse, 
has  no  support.  State  v.  McDaniel,  68  S.  C.  304,  47  S.  E.  384 ; 
State  V.  Rochester,  72  S.  C.  IM."  *  As  the  presumption  of  law 
operates  only  in  the  absence  of  evidence  on  the  point,*  it  has  been 
very  properly  held  that  where  all  the  circumstances  attending  the 
killing  are  before  the  court,  the  matter  is  one  entirely  for  the  use 
of  inferences  of  fact. 

§  1137k.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  Texas — The  courts  of  Texas  have  adopted  as  sound 
an  instruction  to  the  jury; — that  "they  should  look  to  all  the 
facts  and  circumstances  attending  the  homicide,  as  disclosed  by 
the  evidence,  and  if  they  disclosed  no  facts  or  circumstances  which 
reduce  the  offence  to  negligent  homicide  or  manslaughter,  or 
which  excuse  or  justify  the  fact,  the  law,  in  such  cases,  implies 
malice  and  makes  such  killing  murder."  ^    "  We  are  unable,"  say 

4.  See  also,  Stat©  v.  Smith,  77  N.  4.  State  v.  Rochester,  72  S.  C.  194, 

0.488(1877).  51  S.  E.  685   (1905). 

§  1137J-1.   §  1137f.  §   1137k-l.  Brown  v.  State,  4  Tex. 

2.  State  V.  Henderson,  74  S.  C.  477,      App.  275  (1878). 
55  S.  E.  117    (1906). 

3.  State  r.  Henderson,  74  S.  C.  477, 
479    (1906). 
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the'court,^  "  to  discover  any  error  in  this  instruction  calculated 
to  injure  the  rights  of  the  defendant." 


I  3 


§  11371.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  Vermont. —  The  Vermont  ruling  follows  that  of  the 
Massachusetts  courts  as  adopted  in  Com.  v.  Hawhins,^  citing  with 
approval  the  opinion  of  Chief  Justice  Shaw  in  that  case  to  the 
effect  that :  "  The  murder  charged  must  be  proved ;  the  burden  of 
proof  is  on  the  Commonwealth  to  prove  the  case ;  all  the  evidence 
on  both  sides  which  the  jury  find  true  is  to  be  taken  into  con- 
sideration and  if,  the  homicide  being  conceded,  no  excuse  or 
justification  is  shown,  it  is  either  murder  or  manslaughter;  and 
if  the  jury,  upon  all  the  circumstances,  are  satisfied  beyond  a 
reasonable  doubt  that  it  was  done  with  malice,  they  will  return 
a  verdict  of  murder ;  otherwise  they  will  find  the  defendant  guilty 
of  manslaughter."  ^ 

§  1138.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Presumption  of  Law  repudiated ;  Indiana. —  So  startling 
a  doctrine  as  that  the  most  essential  element  of  the  proof  of  a 
murder,  the  malicious  intent,  should  properly  be  inferred  from 
the  mere  fact  of  killing,  has  naturally  surprised  and  bewildered 
many  tribunals.  In  certain  of  these,  the  expedient  has  been 
adopted  of  repudiating  the  entire  doctrine  that  there  is  any  pre- 
sumption of  law  to  the  effect  stated. 

Indiana. — "  Whatever "  say  the  supreme  court  of  Indiana,-^ 
"  the  origin  of  the  rule  may  be,  we  are  convinced  that  it  is  en- 
tirely arbitrary,  contrary  to  the  reason  and  the  analogies  of  the 
law  of  criminal  procedure,  both  at  common  law  and  under  our 
procedure  and  code."  ^  The  very  satisfactory  rule  has  been  an- 
nounced that  though  malice  is  not  conclusively  presumed  from  the 
use  of  a  deadly  weapon,  it  may  properly,  as  a  matter  of  logic, 
be  inferred  from  the  intentional  use  of  such  an  instrument  in  a 
manner  causing  death.^ 

2.  Brown  v.  State,  4  Tex.  App.  375  2.  State  v.  Patterson,  45  Vt.  308 
(1'878).  (1873). 

3.  Implied  malice  may  be  presumed,  i  1138-1.  Clem  v.  State,  31  Ind. 
where  there  is  an  intentional  killing  480,  484   (1869). 

without  just  cause.    Puryear  v.  State,  2.  See  also,  Coolman  v.  State,  (Ind. 

56  Tex.   Cr.  R.   231,   118  S.  W.   1042  1904)   72  N.  E.  568. 

(1909).  3.    Coolman  v.   State,    (Ind.    1904) 

§  11371-1.  3  Gray  463   (1855).  72  N.  E.  568. 
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§  1139.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;  Presumption  of  Law  repudiated);  Kentucky. —  In 

Kentucky  the  same  rule  has  been  adopted.  Thus  on  an  indict- 
ment for  murder,  the  trial  judge  had  charged  the  jury,  in  part, 
as  follows  :^  "  Malice  is  implied  by  the  law  from  any  cruel  and 
unnecessary  act  done  by  one  person  to  another,  and  from  the  de- 
liberate and  unnecessary  use  of  a  deadly  weapon."  This  instruc- 
tion, it  will  be  noticed,  states  a  mere  presumption  of  law  and  by 
no  means  the  "  conclusive  presumption  "  announced  by  Professor 
Greenleaf.^  But,  even  as  modified,  the  statement  of  the  rule  by 
the  trial  judge  was  held  erroneous.  "  Malice,"  say  the  supreme 
court  of  Kentucky,*  is  necessarily  a  constituent  element  in  the 
crime  of  murder,  and  must  be  established  by  evidence  to  the  satis- 
faction of  the  jury,  as  any  other  fact  necessary  to  make  out  the 
offence,  and  it  is  no  more  within  the  province  of  the  court  to  de- 
termine, than  the  fact  of  death  or  the  character  of  the  weapon 
used  to  inflict  it." 

§  1140.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;   Presumption   of  Law    repudiated);   New   York. — 

The  courts  of  New  York  are  equally  emphatic  in  condemning  this 
doctrine  of  a  conclusive  presumption  of  malice  from  the  fact  of 
killing.  In  the  celebrated  case  of  StoTces  v.  People,^  the  court  of 
'appeals  say; — "Argument  seems  unnecessary  to  demonstrate  the 
error  of  this  charge.  It  was  a  necessary  part  of  the  case  of  the 
prosecution  to  establish  that  the  homicide  was  perpetrated  with 
a  premeditated  design  to  effect  the  death  of  the  person  killed. 
Yet  the  court,  assuming  to  determine  what  the  circumstances  of 
the  killing  were,  solemnly  instructed  the  jury  that,  the  fact  of 
killing  being  conceded,  the  law  implied  malice."  ^ 

§  1139-1.  Farris  v.  C!oin.,  14  Bush  perpetration   was   that   the    act   was 

363   (1878).  murder   and   cast  upon  tlie   prisoner 

2.  Evid.,  §  18;  §  1144  n.  1.  the  burden   of   showing  that   it  was 

8.    Farris   v.   Com.,    14   Bush    362  not,    did  not   prejudice   the  accused, 

(1878).  the  court  of  appeals  say:     "That  so 

§  1140-1.  53  N.  Y.  164   (1873).  vital   an  error   as  one  which  should 

2.  Stokes  V.  People,  53  N.  Y.  164,  or   might   mislead   the    jury   on   the 

183,  183   (1873).    See  also.  People  v.  question  as  to  the  party  on  whom  the 

Downs,   133   N.  Y.   67    (1890).   To  a  burden    of    proof    rested,   could   come 

contention  that  a  ruling  by  the  trial  within   the   category   of   those   which 

judge  that  the  legal  implication  from  could  not  possibly  prejudice  the  deter- 

the  fact  of  the  killing  in  the  absence  mination  of  the  case,  is  utterly  inad- 

of  proof  of  the  circumstances  of  its  missible.''     Stokes    t'.   People   of   the 


1427  Effect  of  'Conflicting  Evidence.     §§  1141,  1142 

§  1141.  (Presumptions  of  Law;  Presumption  of  Malice  In 
Homicide;  Presumption  of  Law  repudiated);  Tennessee- 
Tennessee  lias  assumed  the  same  position  on  the  matter.  For  ex- 
ample, the  charge  of  a  trial  judge  to  the  jury,^  that  "  if  the  fact 
of  killing  by  the  defendant  he  proved,  the  law  implied  him  guilty 
of  murder  unless  the  proof  clearly  and  satisfactorily  showed  the 
offence  was  one  of  less  magnitude,"  was  held  erroneous.  "  There 
is  no  reason,"  say  the  supreme  court,^  "  in  saying  that  a  jury  must 
acquit  upon  a  douht  as  to  the  fact  of  killing,  and  yet  upon  a 
stronger  doulxt  as  to  the  equally  important  fact  of  malice,  they 
must  convict."  The  presumption  of  malice  has  been  eliminated  by 
the  language  of  statute  regulating  the  subject.^ 

§  1142.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Effect  of  conflicting  Evidence. —  It  is  not  disputed 
that  when  evidence  is  introduced  bearing  upon  the  existence  of 
malice  in  such  cases,  the  presumption  of  law  under  consideration 
had  it  ever  existed,  would  have  disappeared  as  functus  officio,  No 
assumption  of  jurisprudence  continues  to  operate  upon  reason- 
ably conflicting  evidence  actually  produced  on  the  point  covered 
by  it.  The  inference  of  fact  which  the  rule  of  procedure  assumes 
to  be  prima  facie  correct  may  indeed  exert  a  probative  force  in 
favor  of  the  litigant  even  after  controverting  evidence  has  been 
produced,  and  justify  the  jury,  as  a  matter  of  reason  in  acting  in 
accordance  with  it.-*-  The  presumption  of  law,  however,  the  as- 
sumption of  procedure  is  no  longer  operative.  Its  temporary  office 
has  been  discharged.  From  that  point  the  question  is  one  purely 
of  logical  force  based  upon  experience.  In  no  event,  therefore, 
could  the  presumption  of  malice  from  the  intentional  use  of  a 
deadly  weapon  be  properly  said  as  a  matter  of  law,  to  arise  in  any 
given  case  while  facts  and  circumstances  are  in  evidence  which 
may  give  rise  to  other  inferences.^    If,  for  example,  all  the  facts 

State  of  N.  Y.,  S3  N.  Y.   164,   183  §   1142-1.  State  v.  Maioni,    (N.  J. 

(1873).  1909)   74  Atl.  526. 

I  1141-1.  Coffee  v.  State,  3  Yerger  2.  Jordan    v.     State,     79    Ala.    9 

283   (1832).  (1885);    State   v.    Earnest,    56    Kan. 

2.  Coffee  v.  State,  3  Yerger  283  31,  42  Pac.  359  (1895)  ;  People  v. 
(1832).  Ourtis,  52  Mich.  616,  18  N.  W.  385 

3.  Gflodall  V.  State,  1  Or.  333,  80  (1883)  ;  State  v.  Kochester,  73  S.  C. 
Am.   Dec.   396    (1861)     (holding  that  194,  51  S.  E.  685   (1905). 

tinder  the  Oregon  statute  there  must 
he  some  other  evidence  of  malice  than 
the  mere  proof  of  killing). 
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attending  a  homicide  are  fully  reproduced  to  the  court,  no  reason 
exists  for  attaching  special  probative  weight  to  any  particular 
inference  of  fact  e.  g.,  that  of  malice  from  the  deliberate  use  of  a 
deadly  weapon.  All  the  facts  must  be  weighed  together  and  such 
force  given  to  each  as  the  jury  shall  see  fit.^ 

§  1143.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  Probative  and  Res  Gestae  Facts. —  It  is  important  to 
observe  that  the  presumption  of  malice  is  used  only  when  direct 
proof  of  the  actual  res  gestae  is  lacking  and  the  effort  is  made  to 
reproduce  them  to  the  tribunal  by  means  of  probative  facts  other 
than  the  direct  statements  of  witnesses-^  When  the  res  gestw  are 
themselves  placed  before  the  court  and  jury  by  means  of  the  testi- 
mony of  an  eye-witness,^  no  necessity  exists  for  the  use  of  a  pre- 
sumption or  inference  of  any  kind  for  the  pnirpose  of  establishing 
that  A.  did  a  particular  act  because  he  had  a  malicious  motive  for 
doing  it.  If  any  exception  is  to  be  made  it  is,  perhaps,  the  infer- 
ence that  a  fact  stated  by  the  observer  is  true  because  the  witness 
has  stated  it,  i.  e.,  that  his  testimony  is  correct.  Where,  however, 
as  in  the  case  of  miirder,  malice  is  a  constituent  rather  than  a 
probative  fact,  its  psychological  nature  removes  it  beyond  the 
scope  of  the  direct  evidence  of  eye-witnesses  and  it  must,  there- 
fore, be  proved  by  inferences  drawn  from  probative  facts  i.  e.,  by 
presumptions.^ 

§  1144.  (Presumptions  of  Law;  Presumption  of  Malice  in 

ffoin/c/de>;  A  conclusive  Presumption — Professor  Greenleaf  ap- 
parently is  inclined  to  treat  the  presumption  of  malice  as  con- 
clusive.  "A  sane  man,"  he  says,-^  "  is  conclusively  presumed  to 
contemplate  the  natural  and  probable  consequences  of  his  own 
acts;  and  therefore,  the  intent  to  murder  is  conclusively  inferred 
from  the  deliberate  use  of  a  deadly  weapon."  ^    Regarded  from 

3.  Godwin  v.  State,  73  Miss.   873,  3.  State  v.  Moore,   (Del.  1910)    74 

19    So.    718     (1896);    Hawthorne    v.  Atl.  1112. 

State,   58  Miss.  778    (1881)    [atptprov-  §  1144-1.  Greenl.  Ev.,  §  18. 

ing  McDaniel  v.  State,  8  Sm.  &  M.  2.   Of  this  statement  the   supreme 

401,   47   Am.  Dec.   93    (1847)].     See  court  of  Indiana  very  truly  observes: 

also,  Hansford  v.  State,   (Miss.  1891)  "It  is  not  sustained  by  the  authorities 

11  So.  106.  which  the  writer  cites  in  its  support. 

§  1143-1.  §  51.  It  is  entirely  at  variance  with  prin- 

2.  Kcnnison  v.  State,    (Neb.  1908)  ciples  which  have  received  the  uniform 

115  N.  W.  289;  Vollmer  r.  State,  24  sanction    of    all    the    courts    in    this 

Neb.  838,  40  N.  W.  420   (1838).  country  and  Great  Britain.     It  is  a 
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the  standpoint  of  jurisprudence  or  substantive  law,  there  is  a 
sense  in  which  this  statement  may  fairly  be  said  to  be  true. 
Should  the  deliberate  intentional  use  of  a  deadly  weapon  have  re- 
sulted in  death,  it  will  not  be  open  to  the  perpetrator  of  such  an 
act  to  allege  as  an  excuse  for  his  conduct  or  in  order  to  avert  pun- 
ishment for  it  that  he  did  not  intend  that  death  should  follow. 
Government  must  be  conducted  upon  the  theory  that  every  citizen 
intends  the  natural  consequences  of  his  acts.*  It  may  be  observed, 
however,  that  the  natural  consequence  of  the  deliberate  use  of  a 
deadly  weapon  indicates,  in  and  of  itself,  merely  an  intent  to 
kill ;  * —  and  t)hat  the  inference  of  malice  must  logically  arise,  if 
at  all,  from  the  presence  of  other  facts.  In  much  the  same  way, 
still  regarding  the  subject  from  the  standpoint  of  substantive  law, 
it  may  fairly  be  said  that  where,  as  a  matter  of  positive  law, 
actual  malice  is  immaterial,  it  may  be  said  to  be  conclusively  pre- 
sumed.^ 

§  1145.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;  A  conclusive  Presumption);  Actual  Malice  imma- 
terial.—  To  say  as  is  commonly  done,  that  malice  is  "  conclusively 
presumed"  when  the  truth  is  that  malice  is  immaterial  and  so 
that  there  is  no  more  need  of  proving  it  than  there  would  be  if  it 
were  conclusively  presumed  is  a  usage  to  be  regretted.  The  ex- 
pression is  unfortunate,  scientifically  inaccurate  and  mislead- 
ing, as  are  most  attempts  to  phrase  soibstantive  law  in  terms  of 
that  of  evidence.  It  is,  however,  at  least  understandable  when 
the  meaning  is  that  malice  is  conclusively  presumed  to  exist  be- 
cause it  is  immaterial  whether  it  exists  or  not.  Under  such  cir- 
cumstances, the  reference  is  to  so  called  implied,  constructive,  or 
imputed  malice,  cases  where  actual  malice  is  immaterial.  Thus 
where  an  ofiBcer  of  the  law  is  killed  in  the  course  of  an  effort  to 

great   inaccuracy,    and   it   is   strange  tion,  or  to  prove  that  the  killing  was 

that  a  book  which  has  passed  through  excusable  and  not  felonious."     Clem 

so  many  editions  should  still  contain  v.  State,  31  Ind.  480,  484    (1869). 

it.     A  conclusive  presumption  admits  3.  §  1166;  Allen  v.  State,  146  Ala. 

of  no  proof  to  rebut  it;  and  murder  61,    43    So.    1006     (1907);    State    v. 

is  a  felonious  killing.  .    .       The  pur-  Baldest   (Iowa  1907)   110  N.  W.  440; 

port  of  it,  then,  is,  that  if  the  defend-  Ewing  v.  Com.,  33  Ky.  L.  Eep.  749, 

ant  killed  the  person  named  by  the  111  S.  W.  352  (1908). 

deliberate   use    of   a.   deadly   weapon,  4.  McLeod  v.  State,  128  Ga.  17,  57 

no    evidence    to    show    that    the    act  S.  E.  83    (1907). 

was  done  in  his  necessary  self-defence  5.  See,  for  example,  §  1164. 
can  be  sufficient  to  rebut  the  presump- 
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resist  lawful  arrest/  or  homicide  is  perpetrated  in  course  of  the 
commission  of  any  other  unlawful  act.^  The  rule  of  substantive 
law  is  the  same  where  death  ensues  as  the  result  of  criminal  care- 
lessness in  doing  an  act  obviously  calculated  to  inflict  grievous 
bodily  harm^  or  where  a  homicide  committed  by  means  of  poison, 
lying  in  wait  or  the  like  is  declared  by  statute  to  constitute  mur- 
der irrespective  of  malice.*  When  a  situation  such  as  this  is  pre- 
sented where  the  substantive  law  of  homicide  has  declared  that 
certain  acts  shall  constitute  murder  without  regard  to  actual 
malice,  for  a  judge  to  rule  that  malice  is  conclusively  presumed 
because  the  government  is  not  called  upon  to  prove  it  may  be 
understood  though  it  cannot  be  approved  as  an  apt  statement  of 
the  fact.  The  substantive  law  declares  that  homicide  committed 
under  such  circumstances  is  murder.  As  malice  is  part  of  the 
customary  definition  of  this  crime  it  follows  that  when  the  sub- 
stantive law  declares  that  certain  facts,  not  including  the  exist- 
ence of  actual  malice  shall  be  deemed  to  constitute  the  offence  of 
murder,  it  could  be  said,  with  practically  identical  meaning  either 
that  actual  malice  was  immaterial  or  that  the  law  conclusively 
presumed  that  it  existed. 

§  1146.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;  A  conclusive  Presumption;  Actual  Malice  imma- 
terial);  An.  unfortunate  Use  of  Terms. —  It  is  contended  by  those 
who  regard  the  scientific  statement  of  the  law  of  evidence  as  a  mat- 
ter of  judicial  importance  that  the  first  form  of  placing  the  situa- 
tion is  much  to  be  preferred.  The  short  reason  is,  that  to  say  that 
malice  is  immaterial  is  the  statement  of  a  fact  in  the  substantive 
law  of  murder,  while  the  latter  is  the  announcement  of  a  fiction 
and  assumes,  with  no  justification  or  advantage,  the  phraseology 
of  the  law  of  evidence  i.  e.,  of  logic.  The  immediate  result  is  the 
creation  of  a  legal  and  intellectual  monstrosity,  a  conclusive  pre- 
sumption, a  probable  inference  which  is  irrebuttable.     The  mis- 

§   1145-1.   Com.  V.   Clegget,   3  Leg.  N.  E.  203,  55  Am.  Rep.  218   (1885); 

Gaz.  (Pa.)  9   (1871).    See  also,  State  State  v.  Johnson,  102  Ind.  247,  1  N. 

V.  Zeibart,  40  Iowa  169    (1874).  E.   377    (1885).     See   also,   Clarke  V. 

2.  State  f.  Thomas,  Houst.  Cr.  Cas.  State,    117    Ala.    1,    23    So.    671,    67 
(Del.)     511     (1878).      See    also,    Mc-  Am.   St.   Rep.    157    (1897);    State  v. 
Ginnis  v.  State,  31  Ga.  236    (1860)  ;  Moore,   (Del.  1910)   74  Atl.  1112. 
People    V.   Sauer,    (Mich.    1906)    106  4.  State  v.  Matthews,  142  N.  C.  621, 
N.  W.  866,  12  Detroit  Leg.  N.  999.  55  S.  E.  342   (1906). 

3.  Boyle  v.   State,  105  Ind.   469,   5 
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chief  of  such  inversions  of  phraseology  by  which  substantive  law 
is  made  to  masquerade  in  the  garments  of  evidence  seldom  stops 
with  the  creation  of  ambiguity  or  confusion.  The  injury  caused  by 
this  particular  instance  becomes  obvious  when  rulings  couched  in 
the  language  of  logic  but  applicable  only  to  matters  of  substantive 
law  or  implied  malice  are  held  to  be  of  authority  in  cases  really 
of  logical  reasoning  and  as  to  the  existence  of  actual  malice.  De- 
cidedly, it  is  a  highly  serious  matter  to  one  accused  of  murder  that 
a  presumption  of  law^  'should  be  announced  by  the  courts  as  to  the 
existence  of  actual  malice  from  the  mere  fact  of  Tcilling,  even  by 
the  deliberate  use  of  a  deadly  weapon.  For,  as  the  presumption 
of  law  is  the  assignment  of  a  prima  facie  probative  weight  to  an 
inference  of  fact,^  establishing  the  inference  of  malice  from  the 
deliberate  use  of  a  deadly  weapon  or  any  other  incriminating  fact 
into  a  presumption  of  law  amounts  to  a  ruling  that  proof  of  actual 
malice  in  a  murder  trial  is  not  part  of  the  government's  original 
prima  facie  case.  Should  the  presumption  be  so  announced  by  the 
court  the  state  need  prove  only  a  deliberate  killing  with  a  deadly 
weapon  —  a  fact  perfectly  consistent  with  the  most  meritorious 
self-defence  —  and,  unless  extenuating  ciroumstances  incidentally 
appear  in  course  of  the  presentation  of  its  original  case  may  safely 
rest.  Such  a  prima  facie  connection  between  malice  and  deliber- 
ate killing  can  scarcely  be  said  to  be  a  proposition  of  experience 
and  the  assumption,  if  it  be  one,  is  contrary  to  every  recognized 
principle  upon  which  criminal  administration  is  conducted.  That 
the  government  should  thus  be  relieved  from  the  necessity  of 
proving,  under  circumstances  which  may  readily  occur,  the  fact 
of  actual  malice  seems  to  press  with  a  degree  of  hardship  upon  the 
accused  which  is  entirely  inconsistent  with  the  other  provisions  of 
the  criminal  code  usiual  in  modem  times. 

§  1147.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  An  anomalous  Eule. —  It  must  be  evident,  however, 
even  at  the  first  view,  that  the  law  is  not  dealing,  in  this  connec- 
tion, with  a  true  presumption  of  law.  ISTo  inference  of  fact  to  the 
effect  stated  is  established  by  experience.    A  fortiori,  no  inference 

§  1146-1.  "As  men  seldom  do  un-  is  presmned  from  the  fact  of  killing, 

lawful  acts  with  innocent  intentions,  unaceompanied  with  circumstances  of 

the  law  presumes  every  act,  in  itself  extenuation;   and  the  burden  of  dis- 

unlawful,  to  have  been  criminally  in-  proving   the   malice   is   thrown   upon. 

tended,    until    the    contrary    appear;  the  accused."     Greenl.  Ev.,   §'  34. 
thus,  on  a  charge  of  murder,  malice  2.  §  1085. 
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of  fact  exists  to  such  a  purport  so  strong  in  probative  force  that 
the  law  could  properly  assume,  in  the  absence  of  evidence,  that  it 
was  correct  beyond  a  reasonable  doubt.  An  inference  of  fact  un- 
doubtedly arises  that  killing  by  an  intentional  use  of  a  deadly 
weapon  is  with  malice.-^  Circumstances  adduced  in  the  evidence 
may  readily  raise  inferences  of  fact  that  the  given  killing  was 
malicious.  They  may  even  establish  the  proposition  almost  to  a 
demonstration  In  itself  considered,  therefore,  the  matter  of 
proof  of  malice  in  cases  of  homicide  presents  no  especial  feature. 
Proof  of  the  mental  state  is  an  essential  constituent  of  the  govern- 
ment's case."  This  burden  of  proof  is  at  no  time  transferred  to 
the  accused,*  whatever  may  be  the  position  of  the  burden  of  evi- 
dence* in  the  matter. 

All  this  J  however,  is  entirely  dijferent  from  saying  that  until 
evidence  is  introduced  on  the  point  the  law  will  assume  that  the 
psychological  ingredient  of  malice  attended  the  infliction  of  the 
fatal  injury.  What,  then,  is  this  so-called  "  presumption  ?  "  In 
fact,  the  practical  mischief  which  may,  and  often  does  attend  this 
fantastic  robing  of  principles  of  juris-prudence  or  substantive  law 
in  the  livery  of  evidence  is  well  illustrated  in  this  startling  "  pre- 
sumption of  malice." 

§  1148.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;    An    anomalous    Rule);    Untenable    Explanations. — 

The  existence  of  such  a  prima  facie  inference  of  fact  has,  not  un- 
naturally, excited  much  surprise  and,  as  appears  elsewhere,-^  no 
small  degree  of  adverse  criticism.     Such  courts  as  have  still  re- 

§    1147-1.   Ha-svthorne  v.   State,   58  Massachusetts. —  Com.  v.   Hawkins, 

Miss.  778   (1881)  ;  McDaiuel  v.  State,  3  Gray  463   (1855). 

8  Sm.  &  M.  (Miss.)  401,  47  Am.  Dec.  Michigan. —  Malier    v.     People,     10 

93   (1847)  ;  Vollmer  v.  State,  24  Neb.  Mich.   213,  81  Am.  Dec.  781    (1862). 

838,  40  N.  W.  420    (1888);   State  V.  Pennsylvania. —  Com.    r.     Deitrick, 

Ariel,    38    S.    C.    221,    16    S.    E.    779  221  Pa.  7,  70  Atl.  275    (1908). 

(1892);  State  V.  Alexander,  30  S.  C.  Texas. —  Jfurray   v.    State,    1    Tex. 

74,  8  S.  E.  440,  H  Am.  St.  Rep.  879  App.  417    (1877)  ;  Perry  r.  State,  44 

(1888)  ;  State  v.  Jones,  29  S.  C.  201,  Tex.  473   (1876). 

7  S.  E.  296   (18S8).     See  also,  Trum-  United  States. —  U.  S.  v.  Mingo,  26 

We  V.  Territory,  3  Wyo.  280,  21  Pac.  Fed.     Cas.    No.     15,781,     2     Curt.     1 

1081,   6   L.   R.   A.   384    (1889).     See  (1854). 

also,  §  1150.  3.    Herman  r.  State,  75  Miss.  340, 

2.   Delaicare. —  State   v.   Walker,   9  22  So.  873    ( 1897 )  ;  Territory  v.  Lu- 

Houst.  464,  33  Atl.  227    (1887).  cero,  8  N.  M.  543,  46  Pac.  18  (1896). 

Georgia. —  Howard  v.   State,  2   Ga.  4.  §§  972  ct  seq. 

App.  830,  59  S.  E.  89    (1907).  §  1148-1.   §§  1137f,  1138  et  seq. 
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tained  the  early  rule  have  been  reduced  to  expedients  of  ingenuity 
which  indicate  some  recognition  of  intellectual  difficulty.    It  has 
been,  for  example,  suggested  that  the  presumption  is  a  conclusive 
one,  as  stated  by  Professor  Greenleaf,^  because  the  presumption 
of  law  operates  only  when  no  countervailing  and  explanatory  facts 
■appear  and  that  when  such  is  the  case,  a  presumption  of  law  may 
fairly  be  spoken  of  as  conclusive.    This  is  undoubtedly  true,  as  a 
prima  facie  case  which  is  not  attacked  is  ex  ri  termini  sufficient 
to  require  and  justify  affirmative  action.     But  such  a  circum- 
stance has  no  tendency  to  explain  the  real  matter  in  question,  the 
existence  of  the  presumption  of  law  itself.     On  the  other  hand, 
certain  courts  have  apparently  found  an  explanation  of  the  anom- 
alous presumption  of  malice  in  the  undoubted  fact  that,  unless 
the  circumstances  of  extenuation,  excuse  or  justification  upon 
which  the  accused  relies  appear  in  the  prima  facie  case  of  the 
prosecution,  the  burden  of  evidence  is  upon  him  to  introduce 
proof  of  such  facts.^     It  being  agreed  that  the  presumption  of 
malice  operates  only  when  no  circumstances  of  mitigation,  justi- 
fication or  excuse  appear,  it  needs  but  the  customary  judicial  con- 
fusion between  burden  of  proof  and  burden  of  evidence*  for  judges 
to  reach  the  conclusion  that  under  such  a  situation  the  burden  of 
proof  is  upon  the  accused  to  show  extenuating  circumstances.    In 
reality,  such  an  explanation  in  no  way  accounts  for  the  presump- 
tion of  malice.     In  much  the  same  way,  other  courts,  considering 
that  malice  is  clearly  part  of  the  government's  case,  have  found  it 
easy  to  assimilate  the  case  of  malice  to  that  of  sanity  and  accord- 
ingly to  hold  that  it  is  covered  by  a  presumption  of  law.     Evi- 
dently, the  true  explanation  is  to  be  sought  elsewhere. 

§  1149.  (Presumptions  of  Law;  Presumption  at  Malice  in 
Homicide;  An  anomalous  Rule);  A  Canon  of  Construction. — . 
Apparently  the  explanation  comes  from  an  entirely  different  and 
rather  unexpected  quarter.  It  is  a  transfer  into  the  phraseology 
of  evidence  of  a  canon  of  interpretation  used  by  early  judges  in 
construing  special  verdicts.  The  court  in  lane  was  frequently 
called  upon  to  deal  with  special  verdicts  rendered  by  a  trial  jury. 
On  such  a  verdict  should  the  jury  return  that  the  accused 
"  killed  "  the  deceased,  nothing  being  said  by  them  in  their  ver- 

2.  §  1144.  4.  §§  936  et  seq.,  1157. 

3.  State  r.  Underhill,  (Del.  0.  &  T. 
1908)    69  Atl.  880.     See  §  1156. 
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diet  as  to  any  circumstances  of  justification  or  excuse,  the  court 
in  banc,  as  a  matter  of  construction,  very  reasonably^  were  in  the 
habit  of  holding  that  this  language  could  mean  only  a  felonious 
killing.  It  could  scarcely  be  assumed  as  a  matter  of  administra- 
tion or  construction,  that,  had  justification  or  excuse  existed,  the 
jury  would  have  failed  to  have  mentioned  it.^     To  'transfer  this 


§  1149-1.  Trial  by  jury  as  It  ex- 
isted at  common  law  during  the 
period  when  this  rule  of  construc- 
tion was  adopted,  say  about  1700, 
was  very  similar  to  that  elsewhere 
suggested  for  present  adoption  (§95) 
as  a  convenient  and  valuable  modern 
change.  The  jury,  recent  i  facto, 
while  the  matter  was  yet  fresh,  found 
and  reported  to  the  court  the  res 
gestce  or  constituent  facts  in  the  form 
of  a  special  verdict  Their  power  to 
render  a  general  verdict  was  not  per- 
haps disputed  by  the  judges  as  legal 
administrators,  but  juries  were 
recommended  by  them  to  return 
special  verdicts  as  a  more  convenient 
practice,  as  well  as  avoiding  the 
perils  of  attaint.  The  verdict  of  the 
jury  was  practically  final  as  to  the 
facts,  but  the  court,  instead  of  at- 
tempting to  pass  upon  the  law  of  the 
case  which  these  constituent  facts 
presented  among  the  limitations  upon 
care  and  accuracy  imposed  by  a  nisi 
prius  term,  transferred  the  matter  to 
the  court  in  banc.  Here,  in  the 
greater  leisure  and  tranquility  of  an 
appellate  court  a  final  decision  was 
speedily  reached,  according  to  the 
view  of  the  court  as  to  the 
legal  efi'ect  of  the  facts  found  by  the 
jury.  The  modern  practice  of  re- 
quiring a  jury  to  render  a  general 
verdict,  applying  a  rule  of  law  which 
they  do  not  understand  to  certain 
facts  as  to  which  they  give  no  inti- 
mation, as  a  palladium  for  the  most 
sacred  rights  of  the  citizen  and  then 
permitting  the  trial  judge  or  an 
appellate  court  to  set  it  aside,  sua 
sponte,  or  on  motion,  according  to 
their  own  views  of  law  or  fact  and 
sending  the   case  back,   after   an  ex- 


tended interval  to  another  jury  in 
order  that  they  may  start  the  pro- 
cess over  again  is  br  no  means  trial 
by  jury  as  that  form  of  procedure 
was  understood  at  the  common  law. 
Apparently  a  return  to  the  earlier 
system  would  be  not  to  impair  trial 
tiy  j^ry  but  to  confer  upon  it  dig- 
nity and  effectiveness. 

2.  Commenting  on  Legg's  Case, 
Kelyng  27,  the  Court  say;— "If  A. 
kills  B.  and  no  sudden  quarrel  ap- 
pears, it  is  murder;  for  it  lies  on  the 
party  indicted  to  prove  the  sudden 
quarrel;  and  therefore  the  jury  not 
having  found  any  such  thing  for  the 
prisoner's  benefit,  it  is  to  be  took, 
there  was  no  such."  Rex  r.  Oneby,  2 
Ld.  Eaym.  1485,  1497  (1727).  "Al- 
though there  are  many  special  ver- 
dicts in  indictments  for  murder,  there 
never  was  one,  where  the  jury  find  in 
express  terms  that  the  act  was  done 
with  malice,  or  was  not  done  with 
malice  prepense,  or  that  it  was  done 
upon  a  sudden  quarrel  and  in  trans- 
port of  passion,  or  that  the  passion 
was  cooled  or  not  cooled;  or  that  the 
act  was  deliberate  or  not  deliberate; 
but  the  collection  of  those  things 
from  the  facts  found,  is  left  to  the 
judgment  of  the  court.  ...  I 
must  first  take  notice,  that  where  a 
man  is  killed,  the  law  will  not  pre- 
sume that  it  was  upon  a  sudden  quar- 
rel, unless  it  is  proved  to  be."  Rex 
V.  Oneby,  2  Ld.  Eaym.  1485,  1494,  2 
Strange,  766   (1727). 

Indictment  for  murder. — The  jury 
returned  a  special  verdict  that  under 
certain  circumstances  therein  stated, 
one  of  a  company  of  smugglers  "did 
shoot  off  the  fuzee  and  thereby  did 
kill "  one  of  the  others.     The  court. 
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rule  of  oonstruction  into  one  apparently  dealing  with  an  infer- 
ence of  fact  —  to  say  as  is  done  by  Professor  Greenleaf,^  that  "  the 
intent  to  kill  is  conclusively  inferred  from  the  deliberate  use  of  a 
deadly  weapon  " —  is,  indeed,  a  startling  perversion  of  a  rule  of 
construction  apparently  so  reasonable  and  salutary.  Practically, 
it  adopts  the  diametrically  opposite  view  of  the  forensic  import- 
ance of  -affirmative  proof  of  actual  malice,  while  apparently  re- 
peating the  same  rule.  The  canon  of  construci;ion  is  based  upon 
the  implied  proposition  that  the  element  of  actual  malice  was  so 
crucial  to  the  essential  nature  of  the  killing  that  had  it  not  ex- 
isted the  jury,  as  reasonable  men,  could  not  do  otherwise  than 
say  so.  The  proposition  iMo  which  the  rule  of  construction  has 
been  converted  amounts  to  saying  that  actual  malice  is  so  unim- 
portant that  the  prosecution  need  not  be  required  to  prove  it  at 
all  as  part  of  its  original  case  where  the  fact  of  deliberate  killing 
with  a  deadly  weapon  is  shown. 

§  1150.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide) ;  Proof  of  Malice;  Premeditation. —  While  grave  doubt 
exists  as  to  whether  the  inferences  from  killing  by  the  deliberate 
use  of  a  deadly  weapon  should  properly  ground  a  conclusive  pre- 
sumption of  malice  or  even  a  presumption  of  law  binding  upon 
the  jury  in  the  absence  of  evidence,  it  is  not  disputed  in  any 
quarter  that  these  circumstances  tend  to  establish  malice  as  a  mat- 
ter of  fact.  Malice,  being  a  psychological  state,  or  part  of  the  con- 
tent of  consciousness  is,  as  a  rule,  provable  by  the  prosecution  so 
far  as  objective,  only  circumstantially,  i.  e.,  by  inferences  from  its 
manifestation.  From  a  natural  administrative  necessity,  malice 
may  be  established  by  inferences  of  fact.    Prominent  among  facts 

by  the  chief-justice,  in  construing  this  found,  without  which  it  will  be 
verdict  say:  "It  seems  to  me  hard  understood  to  be  voluntary;  for  a 
upon  a  Special  Verdict  to  construe  Man  being  a  free  Agent,  if  he  be 
that  the  fuzee  went  off  by  accident,  found  to  do  any  Act,  it  must  be  sup- 
but  it  must  be  understood  to  be  vol-  posed  to  be  with  his  will,  unless  it 
untary;  though  even  In  an  Indict-  be  specially,  and  particularly  found 
ment  for  Manslaughter,  it  is  requi-  to  be  against  his  will.  .  .  .  There- 
site  that  it  should  be  averred  that  he  fore  when  a  Man  is  indicted  for  a 
discharged  it  voluntarily;  but  in  a  voluntary  killing,  if  he  did  kill  the 
Verdict  it  need  not  be  so  alleged,  but  Man  by  misadventure,  the  special  Cir- 
the  saying  he  did  it  must  be  under-  cumstances  of  the  Case  must  be  found, 
•stood  to  be  with,  and  not  against  his  that  it  may  appear  to  the  Court  to  be 
will ;  for  where  anyone  upon  any  kill-  by  accident."  Rex  «.  Plummer, 
ing  of  a  Man  is  to  be  discharged  by  Kelyng  109  (1701). 
an  involuntary  killing,  it  must  be  so  3.  1  Greenleaf,  Ev.,  §  18 
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circumstantially  raising  an  inference  of  malice  is  premeditation/ 
or  deliberation.^ 

§  1151.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;  Proof  of  Malice);  Wantonness,  Cruelty,  etc. — A 
similar  inference  may  naturally  be  drawn  where  a  killing  bas 
been  wanton,-^  reckless,  or  attended  by  circumstances  of  extreme 
cruelty.^ 

§  1152.  (Presumptions  of  Law;  Presumption  of  Malice  in 

Homicide;  Proof  of  Malice);  Use  of  deadly  Weapon In  like 

manner,  an  inference  of  fact  undoubtedly  arises  from  the  inten- 
tional use  of  a  deadly  weapon  for  the  purpose  of  causing  death.-^ 


§  1150-1.  Arkansas. —  Ferguson  v. 
State,  93  Ark.  120,  123  S.  W.  236 
(1909). 

Illinois. —  Spies  V.  People,  122  111. 
1,  12  N.  E.  865,  17  Iv^.  E.  898,  3  Am. 
St.  Rep.  320  (1887)  ;  Davison  v.  Peo- 
ple, 90  111.  221   (1878). 

Massachusetts.—  Com.  v.  Drew,  4 
Mass.  391    (1808). 

Missouri. —  State  v.  Curtis,  70  Mo. 
594    (1879). 

New  York. —  People  v.  Kirby,  2 
Park.   Cr.   28    (1823). 

Ohio. —  State  v.  Brooks,  1  Ohio 
Dec.  (Reprint)  407,  9  West.  L.  J. 
109    (1851). 

Pennsylvania. —  Com.  v.  Lynch,  3 
Pittsb.  412  (1872);  Kilpatrick  v. 
Com.  3  Phila.  237   (1858). 

Texas. —  Jordan  v.  State,  10  Tex. 
479    (1853). 

Virginia. —  Dejarnette  v.  Com.,  75 
Va.  867  (1881);  McWhirt's  Case,  3 
Gratt.  566,  46  Am.  Dec.  196  (1847). 
See,  however,  King  v.  State,  91  Tenn. 
617,  20   S.   W.   169    (1893). 

2.  Thus  vfhere  poison  has  been 
steadily  and  in  repeated  doses  admin- 
istered to  a  deceased  person,  the  ex- 
istence of  malice  may  be  inferred, 
though  no  personal  hatred  or  ill-will 
be  shown.  Johnson  r.  State.  92  (Ja. 
36,  17  S.  E.  974  (1893);  People  r. 
Sellick,    1    Wheel.    Cr.     (N.   Y.)    269 


(1816);  State  v.  Summons,  1  Ohio 
Dec.  (Reprint),  416,  9  West.  L.  J. 
407  (1852)  [citing  Hale  P.  C.  455, 
466]. 

§  1151-1.  Brown  v.  Com.,  13  Ky. 
L.  Eep.  372,  17  S.  W.  220  (1891); 
McClain  v.  Com.,  110  Pa.  St.  263,  1 
Atl.  45    (1885). 

2.  McDaniel  v.  State,  8  Sm.  &  M. 
(Miss.)  401,  47  Am.  Dec.  93  (1847)  ; 
McClain  v.  Com.,  110  Pa.  St.  263,  1 
Atl.  45  (1885);  Com.  V.  Lynch,  3 
Pittsb.  (Pa.)  412  (1872);  Kilpat- 
rick V.  Com.,  3  Phila.  (Pa.)  237 
(1858);  State  v.  Jones,  86  S.  C.  17, 
67  S.  E.  160  (1910)  ;  McWhirt's 
Case,  3  Gratt.  (Va.)  566,  46  Am. 
Dec.  196  (1847).  See,  however,  Salis- 
bury V.  Com.,  79  Ky.  425,  (1881), 
[approving  Farris  v.  Com.,  14  Bush 
(Ky.)    362]. 

§  1152-1.  Alabama. —  Kilgore  v. 
State,  124  Ala.  24,  37  So.  4  (1899)  ; 
Bankhead  v.  State,  124  Ala.  14.  26 
So.  979  (1899);  Cobb  r.  State,  115 
Ala.  18,  33  So.  506   (1896). 

Arizona. — -Halderman  r.  Territory, 
60  Pac.  876    (1900). 

California. —  People  v.  Wilgate,  5 
Cal.  127   (1855). 

Delaware. —  State  v.  Ward,  5  Harr. 
496    (1848). 

District  of  Golumhia. —  V.  S.  v. 
Schneider,  21  D.  C.  381   (1893). 
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But  this  particular  inference  arising  from  the  use  of  a  weapon  is 
in  no  way  essential  to  the  proof  of  malice,  viewing  that  fact  as 
any  other  psychological  content  of  consciousness  is  regarded  from 
the  standpoint  of  logic.  As  the  supreme  court  of  Colorado  say  r 
"  Malice  shall  be  implied  where  no  considerable  provocation  ap- 
pears, or  when  the  circumstances  of  the  killing  show  an  abandoned 
and  malignant  heart,  the  fact  of  the  use  of  a  weapon  or  instru- 
ment calculated  to  destroy  life  is  not  a  necessary  condition 
precedent  to  the  implication."  ^ 


Georgia. —  Hill  v.  State,  41  Ga.  484 
(1871)  ;  Collier  v.  State,  39  Ga.  31, 
99  Am.  Dec.  449   (1869). 

Illinois. —  Dunaway  v.  People,  110 
111.  333,  51  Am.  Rep.  686  (1884), 
holding  that  where  the  reckless  use 
of  a  dangerous  weapon  results  in  in- 
jury, malice  will  be  implied. 

Indiana. —  Coolman  v.  State,  163 
Ind.  503,  73  N.  E.  568  (1904)  ;  Mc- 
Dermott^.  State,  89  Ind.  187  (1883). 

Iowa. —  State  v.  Bennett,  128  Iowa 
713,  105  N.  W.  324   (1905). 

Louisiana. —  State  v,  Deschamps,  43 
La.  Ann.  567,  7  So.  703,  31  Am.  St. 
Rep.  392    (1890). 

Mississippi. —  Green  V.  State,  38 
Miss.   687    (1855). 

Missouri. —  State  v.  Bowles,  146 
Mo.  6,  47  S.  W.  893,  69  Am.  St.  Rep. 
598  (1898)  ;  State  V.  Curtis,  70  Mo. 
594  (1879);  State  v.  Alexander,  66 
Mo.   148    (1877). 

Montana. —  Territory  v.  Hart,  7 
Mont.  489,  17  Pae.  718  (1888). 

New  Jersey. —  Brown  v.  State,  63 
N.  J.  L.  666,  43  Atl.  811   (1898). 

New  Mexico. —  Territory  v.  Gutie- 
rez,  79  Pac.  716   (1905). 

North  Carolina. —  State  v.  Capps, 
134  N.  C.  623,  46  S.  E.  730  (1904)  ; 
State  V.  Cole,  132  N.  C.  1069,  44  S. 
E.  391  (1903);  State  v.  Puller,  114 
N.  C.  885,  19  S.  E.  797   (1894). 

Oregon. —  State  v.  Bertrand,  3  Or. 
61    (1868). 

Pennsylvania. —  MeCue  r.  Com.,  33 
Leg.  Int.  320  (1875);  Kilpatriek  v. 
Com.,  3  Phila.  237   (1858). 


South  Carolina. —  State  v.  Byrd, 
73  S.  C.  104,  51  S.  E.  543   (1905). 

Tennessee. —  Wright  v.  State,  9 
Yerg.  343    (1836). 

Texas. —  McLaughlin  v.  State,  10 
Tex.  App.  340    (1881). 

Virginia. —  Com.  v.  Brown,  90  Va. 
671,  19  S.  E.  447  (1894);  King  v. 
Com.,  3  Va.  Cas.  78   (1817). 

Washington. —  State  v.  Coella,  8 
Wash.  512,  36  Pae.  474   (1894). 

West  Virginia. —  State  v.  Kellison, 
56  W.  Va.  690,  47  S.  E.  166  (1905). 
Compare  Territory  v.  Gutierez,  (N. 
M.  1905)  79  Pac.  716,  holding  that 
the  law  does  not  presume  malice  from 
the  use  of  a  dangerous  weapon,  but 
such  use  is  a  circumstance  from 
which  the  jury  may  imply  malice 
if  borne  out  by  the  facts  in 
the  case.  That  the  presumption 
should  arise,  it  is  further  necessary 
that  the  deadly  weapon  should  have 
been  used  in  a  deadly  manner.  Wil- 
liams V.  State,  56  Tex.  Cr.  App. 
496,  133  S.  W.  1110   (1909). 

Deadly  weapon  defined. —  A  deadly 
weapon,  within  the  rule,  is  one  com- 
monly known  and  recognized  to  be 
of  this  nature.  It  must  be  such  that 
its  use  must  inevitably  to  the  knowl- 
edge of  the  actor,  involve  serious 
bodily  injury,  if  not  death,  to  the 
person  upon  whom  its  force  is  exerted. 
It  is  not  sufficient  that,  under  spe- 
cial circumstances,  its  use  is  followed 
by  serious  injury  or  even  by  loss  of 
life.  Thus,  the  human  hand  is  not  a 
dangerous  weapon  because,  when  em- 
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§  1153.  (Presumptions  of  Law;  Presumption  ot  Malice  in 
Homicide;  Proof  of  Malice);  Absence  of  Justification  or  Excuse. — 

Affirmative  inferences  of  fact  as  to  the  existence  of  malice  whicli 
arise  from  proof  of  the  deliberate  use  of  a  deadly  weapon  and  the 
like  may,  in  many  cases,  be  strongly  reinforced  by  the  more  nega- 
tive ones  ■produced  by  the  silence  of  the  accused  as  to  the  existence 
of  any  exculpatory  facts.  That  one  accused  of  crime  has  nothing 
to  reply  to  the  incriminating  influence  of  facts  tending  to  estab- 
lish malice  may  be  equally  important  with  any  of  the  more  affirma- 
tive class  of  facts.  Thus,  for  example,  the  jury  are  entitled  to  infer, 
from  the  circumstance  that  the  accused  offers  no  evidence  of  jus- 
tification or  excuse  that  none  in  fact  exists.'^  This  absence  of  evi- 
dence may  well  tend  to  corroborate  and  reinforce,  as  a  matter  of 
logic,  the  inference  of  fact  as  to  the  existence  of  malice,  by  elimi- 
nating any  other  adequate  explanation  for  the  proved  or  .admitted 
conduct  of  the  accused. 

§  1154.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide);  Rebuttal. —  Any  inference  of  fact  which  arises  as  to 
the  existence  of  malice  from  the  use  of  these  or  any  similar  facts 
may,  as  a  matter  of  course,  be  rebutted  by  the  introduction  of 
circumstances  which  lead  to  a  different  or  inconsistent  inference.^ 

ployed  in  punishing  a  child,  it  caused  §     1153-1.       Delaware. —  State      v. 

death.     People   v.  Dinser,   106  N.  Y.  Thomas,  Houst.  Cr.  Cas.  511   (1878). 

Supp.  495,  121  App.  Div.  738   (1907),  Idaho. —  People     v.     'McDonald,     2 

[affirmed,    84    N.    E.     577     (1908)].  Idaho  (Hash.)   10,  1  Pao.  345   (1881) 

Death  is  not  the  natural  consequence  (construing  statute  as  to  malice), 

of  such  an  act,  and  it  is  only  for  the  Illinois. —  Peri  v.  People,  65  111.  17 

natural  consequences  of  his  act  that  (1872). 

the   actor   is   responsible.     The  court  Ohio. — State    v.    Brooks,    1    Ohio 

in  Delaware  defined  "  deadly  weapon  "  Deo.    (Reprint)    407,    9   West.   L.    J. 

as  being  such  a  weapon  as  is   likely  109    (1851). 

to   produce  death,  when  used  by  one  Tennessee. — Conner     v.     State,     4 

person    against    another.      State    v.  Yerg.  137,  26   Am.  Dec.  217    (1833). 

Miele,    (Del.   1909)    74  Atl.   8.  §    1154-1.     Alahama.— Mitchell    v. 

2.  Murphy  v.  People,  9  Colo.  435,  State,  129  Ala.  23,  30  So.  348  (1900)  ; 
13  Pae.  528    (1886).  Bondurant   i:  State,  125  Ala.  31,  27 

3.  Effect   of   confessions. —  Where,  So.   775    (1899);    Compton  i:  State, 
on  a  trial  for  murder,  the  accused  ad-  110  Ala.  24,  20  So.  119    (1895). 
mitted  the  killing,  but  coupled  such  Arkansas. —  Sweeney    v.    State,    35 
admissions  with   declarations  that  it  Ark.  585   (1880)  ;  McAdams  v.  State, 
was  done  in  self-defense,  no  presump-  25  Ark.  405   (1869). 

tion   that   the   homicide   was    murder  Delaware. —  State     v.     Walker      9 

arose  from  such  admission.     Perkins  Houst.   464,   33  Atl.  227    (1887). 

r.    State,    124    Ga.    6,    52    S.    E.    17  Georgia.— 'Boston  r.   State,   94  Ga. 

(1905).  590,   21  S.   E.    603    (1894);    Futch  v. 
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§  1155.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;  Rebuttal);  Self-defence,  Provocation,  etc. —  Prominent 
among  inferences  rebutting  that  of  malice  from  the  deliberate  em- 
ployment of  a  deadly  weapon  is  one  to  the  effect  that  use  was 
made  of  the  fatal  instrument,  not  primarily  for  'the  purpose  of 
doing  injury  to  deceased  but  of  protecting  the  life  of  the  accused.-^ 
With  like  effect  the  defendant  may  show  that  the  act  was  done  in 
the  heat  of  passion^  or  under  the  influence  of  great  provocation.* 
Indeed,  it  may  fairly  be  said  that  malice  will  not  be  inferred 
where  there  are  any  qualifying,  extenuating  or  mitigating  cir- 
cumstances.* This  circumstance  is  not  only  consistent  with  the 
procedural  operation  of  a  presumption  of  law^  but  lends  color  to 
the  view,  elsewhere  expressed,^  that  the  so  called  "  presumption 
of  m^alice  "  is,  historically  and  essentially  considered,  a  rule  of 
construction  applied  to  special  verdicts  where  "  hilling "  was 
stated  to  have  taken  place  and  no  extenuating  circumstances  are 
mentioned  in  the  verdict. 


State,  90  Ga.  473,  16  S.  E.  102 
(1892)  ;  Marshall  v.  State,  74  Ga.  26 
(1884). 

Iowa. —  State  v.  Rainsberger,  71 
Iowa  746,  31  N".  W.  865  (1887); 
State  v.  Hockett,  70  Iowa  443,  30 
N.  W.  742  (1886);  State  v.  Town- 
send,  66  Iowa  741,  24  IST.  W.  535 
(1885). 

'Sorth  Carolina. —  State  i.  Lips- 
comb, 134  N.  C.  689,  47  S,  E.  44 
(1904). 

South  Carolina. —  State  v.  Levelle, 
34  S.  C.  120,  13  S.  E.  319,  27  Am. 
St.  Rep.  799    (1851). 

United  States.— JJ.  S.  v.  McGlue, 
26  Fed.  Cas.  No.  15,679,  1  Curt.  1 
(18,51). 

§  1155-1.  Smith  v.  Com.,  1  Duv. 
(Ky.)  224  (1864).  The  fact  that 
the  alleged  self-defence  was  effected 
by  the  use  of  a  greatly  superior 
weapon  is  by  no  means  conclusive  of 
malice.  People  v.  Barry,  31  Cal.  357 
(1866).  Reasonable  and  lona  fide 
apprehension  that  a  dangerous  assault 
is  about  to  be  made  upon  one  who 
arms    himself    in    preparation    for   it 


may  remove  the  inference  of  malice 
arising  from  the  subsequent  use  of 
the  weapon  provided  for  self-defence. 
State  v.  Clark,  51  W.  Va.  457,  41 
S.  E.  304  (1902).  Even  a  popular 
custom  of  carrying  deadly  weapons 
for  general  self-defence  may  have  the 
same  effect.  State  v.  Walker,  1  Ohio 
Dec.  (Reprint)  353,  8  West.  L.  J. 
145  (1850)  (bowie  knife).  Under 
Buch  circumstances,  even  the  fact 
that  carrying  the  weapon  is  illegal, 
need  give  rise  to  no  inference  of 
malice.  Alford  v.  State,  33  Ga.  303, 
81  Am.   Dec  209    (1862). 

2.  State  V.  Draper,  Houst.  Cr.  Cas. 
(Del.)     291    (1868). 

3.  Miller  r.  State,  37  Ind.  432 
(1871);  Seals  v.  State,  3  Baxt. 
(Tenn.)  459  (1874);  Quarles  V. 
State,  1  Sneed  (Tenn.)  407  (1853). 
See  also,  State  ■v.  Vaughan,  22  Nev. 
285,   39  Pac.  733    (1894).     . 

4.  Turner  v.  State,  16  Tex.  App. 
378   (1884). 

5.  §   1142. 

6.  §   1149. 
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§  1156.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;  Rebuttal);  Burden  of  Evidence. —  A  further  and  per- 
sistent complication  in  this  matter  is  furnished  by  the  ambiguous 
use  of  the  term  "  burden  of  proof."  The  courts,  as  may  be 
noticed  passim  have  not  in  all  cases  been  careful  to  distinguish 
between  the  burden  of  proof  (which,  in  a  criminal  case,  never 
leaves  the  government)  and-the  "  burden  of  introducing  evidence," 
which,  in  case  of  murder,  upon  the  establishment  by  the  govern- 
ment of  a  deliberate  killing,  obviously  rests  upon  the  defence  for 
proof  of  circumstances  of  justification  or  excuse.  Except,  when 
and  in  so  far  as,  these  rebutting  facts  have  been  made  to  appear  in 
the  original  case  of  the  prosecution-^  the  burden  of  evidence^  prop- 
erly so  called,  is  upon  the  defendant*  to  establish  appropriate 
facts. 


§  1156-1.  Bluett  V.  State,  (Ala. 
1907)  44  So.  84;  People  v.  Grill, 
(Cal.  1907)  91  Pac.  515  (accident); 
Elliott  V.  State,  132  Ga.  758,  64  S.  E. 
1090  (1909);  State  v.  Moss,  77  S. 
C.  391,  57  S.  E.  1098  (1907).  The 
defendant  may  avail  himself  of  any 
facts  established  by  the  government 
which  assist  him  in  showing  a  justi- 
fication or  excuse.  Tliis  evidence  does 
not  relieve  him  from  the  burden  of 
evidence  on  the  point.  It  merely  as- 
sists him  in  discharging  it.  State 
i;.  Dillard,  (W.  Va.  1906)  53  S.  E. 
117. 

2.  §§  967  e*  seg. 

3.  Alabama. —  Monteith  v.  State,  49 
South.  777  (1909)  ;  McBryde  V.  State, 
47  South.  302  ( 1908 )  ;  Wilkins  V. 
State,  98  Ala.  1,  13  South.  312 
(1892)  ;  Martin  v.  State,  77  Ala.  1 
(1884). 

California. —  People  v.  Grill,  91 
Pac.  515  (1907)  (accident);  People 
V.  March,  6  Cal.  543    (1856). 

Delaware. —  State  v.  Miele,  74  Atl. 
8  (1909)  ;  State  t'.  Underbill,  69  Atl. 
880  (1908);  State  v.  Peo.,  9  Houst. 
488,  33  Atl.  257  (1889);  State  v. 
Becker,  9  Houst.  411,  33  Atl.  178 
(1885). 


Georgia. —  Perry  v.  State,  102  Ga. 
365,  30  S.  E.  903  (1897);  Hogan  v. 
State,  61  Ga.  43    (1878). 

lowo.— State  v.  Yates,  109  X.  W. 
1005  (1906)  (drunkenness);  State 
V.  Gillick,  7  Iowa  287   (1858). 

Maine. —  State  v.  Knight,  43  Me. 
11   (1857). 

Massachusetts. —  Com.  v.  York,  9 
Mete.  93,  43  Am.  Dec.  373   (1845). 

Mississippi. —  Green  v.  State,  28 
Miss.   687    (1855). 

Missouri. —  State  v.  Alexander,  66 
Mo.  148    (1877). 

North  Carolina. —  State  v.  Walker, 
145  N.  C.  567,  59  S.  E.  878  (1907)  ; 
State  V.  Jimmerson,  118  N.  C.  1173, 
24  S.  E.  494  (1896);  State  v.  Lam- 
bert, 93  N.  C.  618  (1885);  State  v. 
Willis,  63  N.  C.  26   (1868). 

Ohio. —  Davis  v.  State,  25  Ohio  St. 
369    (1874). 

Tennessee. —  Mitchell  v.  State,  5 
Yerg.  340    (1833). 

Virginia. —  Lewis  v.  Com.,  78  Va, 
732   (1884). 

West  Virginia. —  State  v.  Trail,  53 
S.  E.  17   (1906). 

United  States. —  U.  S.  v.  Outer- 
bridge,  27  Fed.  Cas.  No.  15,978,  5 
Sawy.  620    (1868);   U.  S.  v.  Sickles, 
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§  1157.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;    Rebuttal;    Burden    of    Evidence);    Confused    with 

Burden  of  Proof. —  It  is  still  more  important,  however,  to  observe 
that  this  onus  on  the  defendant  is  usually  spoken  of  as  lurden  of 
proofs  whether  in  case  of  self-defence^  or  any  necessity  for  taking 
life,^  provocation^  or  other  circumstance  of  justification,  excuse,* 
or  mitigation.  It  is  a  natural  corollary  of  the  usual  method  of  ex- 
pressing the  rules  as  to  the  burden  of  evidence  that  the  proposi- 
tion that  when  an  accused  person  establishes  a  reasonable  doubt 
in  his  own  favor  the  burden  of  evidence  returns  to  the  prosecu- 
tion to  disprove  it  should  be  expressed  by  saying  that  if  justifica- 
tion is  shown  by  the  accused  the  burden  of  proof  is  upon  the  gov- 
ernment to  show  that  the  explanation  is  f  alse.^ 

§  1158.  (Presumptions  of  Law;  Presumption  of  Malice  in 
Homicide;  Rebuttal;  Burden  of  Evidence);  The  sounder  View 

The  sounder  view  that  while  the  burden  of  evidence  may  be  upon 
the  accused  to  introduce  facts  tending  to  negative  the  existence 
of  malice,  the  burden  of  proof  ultimately  to  establish  the  requisite 
psychological  or  mental  state  beyond  a  reasonable  doubt  is  upon 
the  prosecution,  is  also  announced.'     Thus,  it  has  been  held  that 

27  Fed.  Cas.  No.  16,287a,  2  Hayw.  &  2.  Kennedy  v.  State,  (Ala.  1906)  40 

H.   319    (1859).  South.  658;  McCurley  V.  State,   (Ala. 

§   1157-1.    Alabama. —  Montieth    v.  1905)   39  South.  1022. 
State,  49  South.  777   (1909);  Robin-  3.   State   v.    Harmon,   4   Pennewill 
son  V.  State,   45   South.   916    (1908);  (Del.)   580,  60  Atl.  866   (1902)  ;  Cool- 
Bluett     V.     State,     44     .South.     84  man  v.  State,    (Ind.  1904)    72  N.  E. 
(1907).  568. 

Delaware. —  State  v.  Miele,  74  Atl.  4.  Parsons  v.  People,  218  111.   386, 

8    (1909);    State   v.    Cephus,    67   Atl.  75    N.    E.     993      (1905);     Burkett   v. 

150    (1906);  State  V.  Honey,  65  Atl.  State,   (N.  C.  1907)   45  South.  682. 

764     (1906)      State     v.     Brown,     61  5.   Pratt  v.   State,    (Tex.   Cr.  App. 

Atl.    1077    (1905);    State  v.   Powell,  1906)   96  S.  W.  8. 

61  Atl.  966   (1904).  §     1158-1.      DeZotoare.— State     v. 

North  Carolma.—  St3,te  v.  Walker,  Adams,  65  Atl.  510   (1906). 

145  N.  C.  567,  59  S.  E.  878    (1907).  Georffm.— Daniel  v.  State,  126  Ga. 

South  CaroMna.— State  v.  Moss,  77  541,  55  S.  E.  472  (1906)    (that  death 

S.  C.  39,  57  S.  E.  1098   (1907).  ensued). 

West   Virginia. —  State   v.   Dillard,  Indiana. —  Lawson  v.  State,  84  N. 

53   S.   E.   117    (1906).     Accused  must  E.  974    (1908). 

affirmatively    show,    to    the    satisfac-  Iowa. —  State  v.  Partipilo,   116  N. 

tion   of  the   jury,   that  he   acted   as  W.    1049      ( 1908 )  ;     State    v.  Yates, 

would  any  man  of  ordinary  courage.  (Towa   1906/    ]09  N.  W.  1005    (that 

State  V.  Hibler,  79  S.   C.  170,  60  S.  defendant  was  not  acting  in  self-de- 

E.  438    (1908).  fense). 
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the  burden  of  proof  is  not  upon  the  accused  to  establish  his  de- 
fence of  accident.^ 

North  Carolina. —  State  v.  Teachey,      113    N.  W.  374 ;     State    v.  Pressler, 
138  N.  C.  587,  50  S.  E.  232   (1905).         (Wyo.  1907)    92  Pae.  806. 
2.  State  V.  Hazlett,   (N.  D.  1907) 
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Fseudo-presumptions 

"  presumption  of  innocence  " 
other  views 

the  Co-ffin  case,  1176c. 

later  federal  decisions,  1176d. 
1        presumption  of  survivorship,  1177. 

distribution  of  funds,  etc.,  1178. 

no  presumption  of  law,  1179. 

probative  facts,  ll&O, 

deliberative  facts,  1181. 

civil  law,  1182. 

American  states  following  the  civil  law,  1183. 

§  1159.  Pseudo-presumptions —  Especially  fertile  in  confxision 
among  various  applications  of  the  term  presumption  are  ttose 
where  no  inference  of  fact  ^  or  assumption  of  administration^  is 
involved.  It  has  seemed  convenient  to  speak  of  these  as  pseudo  or 
false  presumptions.  These  so  called  presumptions  however  diverse 
may  be  their  character  in  other  respects,  present,  at  least,  one 
common  feature.  They  deal  with  something  entirely  remote  from 
the  general  subject  of  logical  deduction,  which  is  the  proper  field 
of  the  law  of  evidence.  General  masims  of  jurisprudence,  para- 
phrases of  well  settled  rules  of  substantive  law  or  procedure  more 
frequently  stated  in  some  other  form,  metaphysical  transpositions 
of  familiar  canons  of  administration,  such  are  the  pseudo  pre- 
sumptions. An  illustrative  instance  or  two  will  suffice  to  show 
the  peculiar  field  which  these  "  presumptions  "  occupy  even  in  this 
very  remarkable  topic  of  presumptions.  Usually,  these  pseudo- 
presumptions  are  spoken  of  as  presumptions  of  law.^  It  will,  how- 
ever, be  essential  resolutely  to  distinguish  them  from  the  true  pre- 
sumption of  law. 

§  1159-1.  §§   1026  et  seq.  ticular  range  of  facts  presented  in  a 

2.  §§  1184  et  seq.  specific  case.     When  we   say  a  pris- 

3.  §§  1082  et  seq.  "A  presump-  oner  is  presumed  to  be  innocent  until 
tion  of  law  establishes  a  certainty;  it  proved  guilty,  or  that  every  man  is 
is  a  uniform,  constant  rule,  with  bound  to  know  the  law,  these  are 
conditions  fixed  and  unvarying.  .  .  .  presumptions  of  law  and  binding 
The  policy  of  the  law  attaches  a  pre-  upon  us,  however  untrue  and  absurd 
sumption  of  law  to  all  men  generally.  tliey  may  be;  but  a  presumption  of 
A  presumption  of  fact  is  such  that  fact  depends  on  the  proof  from  which 
our  knowledge  of  human  nature  and  it  is  to  be  inferred."  Com.  r.  Frew, 
affairs  leads  us  to  draw  from  a  par-  3  Pa.  Co.  Ct.  R.  492,  496   (1886). 
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§  1160.  (PseudO'presumptions) ;    Conclusive    Presumptions. — 

Among  pseudo-T^vesmaptions  of  law  may  properly  be  classed  the 
so  called  "  conclusive  "  presumptions.^  As  stated  elsewhere,^  the 
"conclusive  presumption  of  law" — the  prcesumptio  juris  et  de 
jure,  a  barbarous  phrase  not  of  the  Roman  law,  but  of  later  Con- 
tinental jurists,*  is  self  stultifying  and  entirely  incomprehensible 
from  the  view  point  of  logic.  However  the  conclusive  psesump- 
tion  may  be  defined  or  explained,  it  is,  in  reality,  a  rule  of  sub- 
stantive law  and  most  frequently  employs  the  phraseology  of  a 
presumption  of  law  for  the  reason  that  it  stands  at  the  third  or 
final  stage  of  a  particular  process  in  the  evolution  of  the  positive 
law.*  Where  this  is  true,  the  so  called  conclusive  presumption  of 
law  has  been  at  one  time  stated  as  a  true  presumption  of  law  and 
has  evolved  from  that  class.  It  may  even,  at  times,  happen  that 
the  inference  may  continue  to  be  treated  as  a  presumption  of  law 
in  certain  instances  while  it  has  become  a  mere  proposition  of  the 
substantive  law  in  others. 

§  1161.  (PseudO'presumptions;  Conclusive  Presumptions) ; 

Modes  of  Growth. —  The  removal  from  the  class  of  presumptions  of 
fact  into  that  of  substantive  law  is  not,  however,  the  sole  method 
by  which  a  conclusive  presumption  of  law  is  created.  The  reverse 
process  may  be  implied,  often  as  a  result  of  carelessness  or  with- 
out knowledge  or  definite  object.  Many  of  the  rules  of  substan- 
tive law  may  be  paraphrased  into  the  language  of  evidence  by  the 
simple  expedient  of  saying  that  the  result  which  the  substantive 
law  decrees  shall  follow  the  existence  of  a  particular  fact  is  "  con- 

§  1160-1.  "There  are  presumptions  Pae.  230    (1909).     "Presumptions  of 

which  are  conclusive  and  such  as  are  law  are  usually  founded  upon  reasons 

disputable.     They    are    classified   in  of  public   policy,   and   social  conven- 

the  law  so  that  they  may  not  be  mis-  ience  and  safety,  which  are  warranted 

understood  or  confounded.     They  are  by  the  legal  experience  of  courts  in 

conclusive  when  the  law  makes  an  in-  administering  justice.     Some  of  these 

ference  so   peremptorily  that  it  will  presumptions     have     become     eatab- 

not  allow  it  to  be  overturned  by  any  lished   and    conclusive  rules   of   law, 

contrary  proof  however  strong."  Lyon  while  others  are  only  prima  fade  evi- 

V.   Guild,   52   Tenn.    (5   Heisk.)    175,  denoe,  and  may  be  rebutted."     U.  S. 

182    (1871).     There  are  two  classes  v.  Searcey,   (U.  S.  1885)   26  Fed.  435, 

of  legal  presumptions,  conclusive  and  437. 

rebuttable.      Against   the   former   no  2.  §  1087  n.  4. 

evidence,  however     strong,    will  pre-  3.  Thayer,  Prelim.  Treat.,  p.  342; 

vail,  while  the  latter  is  equally  con-  Ortolan,   (Hist.  Rom.  Law)  644, 

elusive   until    overcome   by   evidence.  4.  §  1086. 
State  V.  Pilling,   53   Wash.   464,   102 
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clusively  presumed  "  to  result  from  proof  of  it.  Thus  the  rule  that 
stockholders  are  by  law  required  to  know  th©  articles  of  incorpor- 
ation of  their  company  may  be  put  into  the  form  of  saying  that 
they  are  conclusively  presumed  to  do  so.-'  If  any  juridical  object 
is  to  be  gained  by  concealing  the  fact  that  the  proposition  is  one 
of  substantive  law  relating  to  a  particular  branch  of  the  corptis 
juris,  the  process  may  have  a  justification.  Oitherwise,  it  would 
seem  to  be  without  one.  Occasionally,  the  language  of  an  ordinary 
presumption  of  law  is  invoked  for  the  same  purpose.  Thus  the 
substantive  law  relating  to  judgments  may  be  stated,  with  ap- 
parent propriety,  in  the  language  of  presumption.^  So  also  the 
legal  incapacity  of  a  child  under  seven  years  of  age  to  appreciate 
and  avoid  danger  may  be  siaid  to  be  conclusively  presumed.*  On 
the  other  hand,  these  conclusive  presumptions  have  been  spoken 
of  as  if  they  were  the  true  and  typical  presumption  of  law.*  Some 
color  is  given  to  this  usage  by  the  circumstance  that  until  reason- 
ably conflicting  evidence  is  introduced  upon  the  point  covered  by 
the  presumption  of  law  its  effect  is  conclusive.  The  same,  how- 
ever, is  equally  true  of  the  assumption  of  administration. 

§  1162.  (PseudO'presumptions;  Conclusive  Presumptions); 

Scope  of  Presumptions  of  this  Class;  Fictions. —  The  concliisive 
presumption  may  cover  not  only  rules  of  substantive  law  in  the 
ordinary  sense,  but  also  legal  fictions.  It  is  natui^ally  essential  to 
the  success  of  such  a  fiction  that  it  should  be  incontrovertible.  If 
a  fiction  may  be  made  the  subject  of  evidence,  its  value  is  gone. 
An  example  is  furnished  in  the  rule  pertaining  to  the  jurisdiction 
of  the  federal  courts  in  actions  based  on  diversity  of  citizenship  in 
which  corporations  are  concerned  as  parties.  It  was  early  held 
that  a  corporation  was  not  a  "  citizen  "  within  the  language  of 
the  constitution  of  the  United  States.''    In  this  case  it  will,  it  is 

§  1161-1.   Schickler  r.  Wa-sh.  Brew-  or  public  convenience,  against  which 

ery  Co.,  33  App.  D.  C.  35    (1909).  no    evidence    is    received."      Bow    r. 

2.  The  law  presumes  that  a  judg-  Allenstown,  34  N.  H.  351,  365,  69 
ment,  until  reversed,  is  a  correct  ju-  Am.  Dec.  489  (1857).  "A  presump- 
dicial  determination  of  the  rights  of  tion  of  law  is  a  juridical  postulate 
the  parties.  Jenner  v.  Murphy,  (Cal.  that  a  particular  predicate  is  univer- 
App.  1907)   93  Pac.  405.  sally  assignable  to  a  particular  sub- 

3.  Sullenberger  v.  Chester  Traction  ject."  Territory  v.  Lucero,  8  N.  M. 
Co.,  33  Pa.  Super.  Ct.  12   (1907).  543,  550,  46  Pac.  18,  30   (1896)    (cit- 

4.  "Legal  presumptions  are  artifi-  iiig  Whart.   Cr.  Ev.   §  707). 

cial   rules,    established    by    the   law,  §  1162-1.   "A  corporation  itself  can 

upon   considerations  of  public  policy       be  a  citizen  of  no  state  in  the  sense 
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said,  be  conclusively  presumed  that  all  stockholders  of  the  corpor- 
ation are  citizens  of  the  state  under  the  laws  of  which  the  cor- 
poration came  into  existence,^  even  in  cases  where  the  corporation 
is  organized  under  the  laws  of  the  United  States.* 

§  1163.  (Pseudo-presumptions;    Conclusive    Presumptions; 
Scope  of  Presumptions  of  this  Class);  Lost  Grant. —  In  the  law 

of  real  property,  adverse  use  of  an  easement  or  other  incorporeal 
hereditament  for  a  period  of  twenty  years,  raises  a  presumption 
that  a  grant  of  the  same  has  been  made,  in  accordance  with  the 
user  and  that  the  instrument  has  been  subsequently  lost."''     This 


in  which  the  word  '  citizen '  is  used 
in  the  Constitution  of  the  United 
States.  A  suit  may  be  brought  in  the 
Federal  courts  by  or  against  a  cor- 
poration, but  in  such  a  case  it  is  re- 
garded as  a,  suit  brought  by  or 
against  the  stockholders  of  the  cor- 
poration." Muller  V.  Dows,  94  U.  S. 
444    (1876). 

2.  Manufacturers,  etc..  Bank  v. 
Baack,  2  Abb.  Cir.  Ct.  232  (1871); 
E.  R.  Co.  V.  Whitton,  13  Wall.  270 
(1871);  Ohio  &  Mississippi  R.  E.  v. 
Wheeler,  1  Black,  286,  297  (1861); 
Covington  Drawbridge  Co.  v.  Shep- 
herd, 20  How.  227,  233  (1857).  "For 
the  purposes  of  jurisdiction,  it  is 
conclusively  presumed  that  all  the 
stockholders  are  citizens  of  the  state 
which,  by  its  laws,  created  the  cor- 
poration." Muller  V.  Dows,  94  U.  S. 
444  (1876).  "The  members  of  the 
corporate  body  must  be  presumed  to 
be  citizens  of  the  state  in  which  the 
corporation  was  domiciled  and  that 
both  parties  were  estopped  from  de- 
nying it."  Louisville,  etc.,  E.  E. 
V.  Letson,  2  How.  497    (1844). 

3.  Manufacturers,  etc..  Bank  v. 
Baack,  2  Abb.  Cir.  Ct.  232  (1871) 
(national  bank). 

§  1163-1.  Massachusetts. —  Brattle 
Square  Church  v.  Bullard,  2  Mete. 
363  (1841).  See  also,  Graves  v. 
Broughton,  (Mass.  1904)  69  N.  E. 
1083. 

Missouri. —  Anthony  v.  Kennard 
Bldg.  Co.,  188  Mo.  704,  87  S.  W.  921 


(1905);  Williams  v.  Mitchell,  113 
Mo.  300,  20  S.  W.  647   (1892). 

New  Hampshire. —  Wallace  v. 
Fletcher,  30  N.  H.  434   (1855). 

New  Jersey. —  State  v.  Wright,  41 
N.  J.  L.  478    (1879). 

Pennsylvania. —  Carter  v.  Tinicum 
Fishing  Co.,  77  Pa.  St.  310  (1875). 

United  States. —  Fletcher  v.  Fuller, 
120  U.  S.  534,  7  S.  Ct.  667,  30  L.  ed. 
757    (1887). 

England. — Jordeson  v.  Sutton,  etc., 
Gas  Co.,  2  Ch.  614,  63  J.  P.  137,  67 
L.  J.  Ch.  666,  79  L.  T.  Rep.  N.  S. 
478,  47  Wkly.  Rep.  222  (1898)  ;  Bass 
V.  Gregory,  25  Q.  B.  D.  481,  55  J.  P. 
119,  59  L.  J.  Q.  B.  574  (1890)  ;  An- 
gus V.  Dalton,  4  Q.  B.  D.  162  (1878)  ; 
Bright  V.  Walker,  1  C.  M.  &  E.  211, 
13  L.  J.  Exch.  250,  4  Tyrw.  503 
(1834);  Livett  v.  Wilson,  3  Bing. 
115,  3  L.  J.  C.  P.  (0.  S.)  186,  10 
Moore  C.  P.  439,  11  E.  C.  L.  64 
(1825)  ;  Cross  v.  Lewis,  2  B'.  &  C.  686, 
4  D.  &  R.  234,  2  L.  J.  K.  B.  (0.  S.) 
136,  9  E.  C.  L.  299   (1824). 

Canada. —  Jones  v.  Jones,  2  Kerr. 
265  (1843).  "In  cases  where  the 
party  claiming  title  under  such  pre- 
sumption, may  find  it  necessary  to 
rely  upon  the  presumption  of  a  deed, 
we  think  that  long  continued  user  is 
evidence  of  a  lost  or  non-existing 
grant,  from  some  person  who  might, 
at  some  time,  have  made  a  valid 
grant  to  some  person  capable  of  ac- 
cepting it."  Wallace  v.  Fletcher,  30 
N.  H.  434,  452   (1855).    In  England, 
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presumption  of  a  grant  "  can  never  fairly  arise  where  all  the  cir- 
cumstances are  perfectly  consistent  with  the  non-existence  of  a 
grant.^  A  fortiori,  they  cannot  arise  where  the  claim  is  of  such  a 
nature  as  is  at  variance  with  the  supposition  of  a  grant."  ^ 


a  jury  may  negative  the  fact  of  a 
grant,  unless  probable  evidence  is 
laid  before  them.  Norfolk,  Dk.  of, 
V.  Arbuthnot,  5  C.  P.  D.  390,  392 
(1880)  ;  Livett  v.  Wilson,  3  Bing.  115, 
3  L.  J.  C.  P.  (0.  S.)  186,  10  Moore  C. 
P.  439,  11  E.  C.  L.  64  (1825)  ;  Delo- 
hery  v.  Permanent  Trustee  Co.  of  N. 
S.  W.,  1  Com.  L.  Rep.  283  (1904). 
The  court  is  in  this  dilemma.  Titles 
cannot  well  be  safe  if  the  longest  ad- 
verse user  leaves  the  owner  at  the 
mercy  of  any  casual  jury.  And  yet 
there  is  an  obvious  contradiction  in 
terms  to  leave  to  the  jury  inferences 
of  fact  and  give  them  no  option  but 
to  find  one  way.  Newcastle,  Pilots 
of,  V.  Bradley,  2  E.  &  B.  430-1,  n. 
(1853). 

England. —  Clippens  Oil  Co.  v.  Ed- 
inburgh, &c..  Water  Trustees  A.  C.  64 
D.  P.  (1904)  (support);  Moody  v. 
Steggles,  12  Ch.  D.  261,  48  L.  J.  Ch. 
639,  41  L.  T.  25  (1879);  Dalton  v. 
Angus,  6  App.  Cas.  740,  50  L.  J.  Q. 

B.  689,  44  L.  T.  Eep.  (N.  S.)  844,  30 
Wkly.  Rep.  196  (1881);  Angus  v. 
Dalton,  6  App.  Cas.  740,  D.  P.  (1881) ; 
Lascelles  v.  Onslow,  L.  E.  2  Q.  B.  D. 
433,  46  L.  J.  Q.  B.  333,  36  L.  T.  Rep. 
(N.  S.)  459,  25  Wkly.  Rep.  496 
(1877);  Sewer  Com'rs  v.  Glasse,  L. 
R.  19  Eq.  134,  44  L.  J.  Ch.  129,  31  L. 
T.  Rep.  (N.  S.)  495,  23  Wkly.  Eep. 
102  (1874);  Johnson  v.  Barnes,  L. 
R.  7  C.  P.  592,  604,  per  Cur.;  L.  R. 
8  C.  P.  527  E.X.  Ch.  42  L.  J.  C.  P. 
259,  29  L.  T.  Rep.  (N.  S.)  65,  Ex. 
Ch.  ( 1872 )  ;  Livett  r.  Wilson,  3  Bing. 
115,  10  Moore,  439,  3  L.  J.    (0.  S.) 

C.  P.  186  (1825);  Gray  v.  Bond,  3 
B.  &  B.  667  (1821)  (landing  nets); 
Campbell  v.  Wilson,  3  East  294 
(1803);    Lewis     r.     Price,     2     Wms. 

Saund.  175a  (1761).  Where  there  is 
no  evidence  of  the  right  to  an  ease- 
ment, except  mere  user,  without  any 


trace  of  the  commencement  of  it,  it  is 
evidence  of  a,  title  by  prescription 
rather  than  by  grant.  Blewett  v. 
Tregonning,  3  Ad.  &  E.  554  (1885). 
Enrollment  of  the  grant  may  also  be 
procured.  Haigh  v.  West,  (1893)  2 
Q.  B.  D.  19,  62  L.  J.  Q.  B.  532,  4  R. 
396,  69  L.  T.  Rep.  (N.  S.)  165,  57 
J.  P.  358-C.  A.  So  of  a  grant  from 
the  Crown.  Jenkins  v.  Harvey,  1  C. 
M.  &  R.  877  (1835)  ;  Hull,  Mayor  of, 
V.  Horner,  1  Cowp.  102   (1774). 

An  act  of  Parliament  may  be  pre- 
sumed if  necessary  to  quiet  the  title. 
Lopez  r.  Andrew,  3  M.  &  Ry.  329,  n. 
(1826);  Bealey  v.  Shaw,  6  East,  215 
(1805).  See  Ivimeyt).  Stocker,  L.  R. 
1  Ch.  396  (1866);  Magor  v.  Chad- 
wick,  11  Ad.  &  B.  571  (1840)  ;  Mason 
V.  Hill,  5  B.  &  Ad.  1  (1833).  See, 
however,  A.  G.  !'.  Ewelme  Hospital, 
17  Beav.  366;  22  L.  J\,  Ch.  846 
(1853)  ;  R.  V.  S.  Peter's,  Exeters,  12 
Ad.  &  E.  512   (1840). 

Immemorial  custom. — So  an  imme- 
morial custom  may  be  presumed  from 
a  user  of  twenty  years.  Brocklebank 
r.  Thompson,  (1903)  2  Ch.  344;  War- 
rick V.  Queen's  Coll.,  Oxford,  L.  R. 
6  Ch.  716  (1871);  Jenkins  v.  Har- 
vey, 1  C.  M.  &  R.  877,  5  Tyr.  871,  1 
Gale,  454  (1835)  ;  R.  v.  Joliiffe,  2  B. 
&  C.  54,  3  D.  &  E.  240,  1  L.  J.  (0. 
S.)  K.  B.  232,  26  R.  R.  264  (1823). 
In  such  case,  a  grant  of  the  easement 
will  be  presumed.  Haigh  l'.  West,  2 
Q.  B.  19  (1893);  Saltash,  Mayor  of, 
V.  Goodman,  7  App.  Cas.  633,  D.  P. 
(1882).  See  Tilbury  v.  Silva,  45  Ch. 
D.  98  C.  A.    (1893). 

2.  Lee  Conservancy  Board  V.  But- 
ton, 12  Ch.  D.  383,  406,  409,  C.  A. 
6  Ap.  Ca.  685,  D.  P.  (1878)  ;  Doe  d. 
Fenwick  v.  Reed,  5  B.  &  A.  232 
(1821). 

3.  Ricard  v.  Williams,  7  Wheat.  59, 
109    (1822);   Gardner    r.    Hodgsons, 


1449 


Grounds  of  Public  Policy  as  to  Rule.      §§  1163a 


§  1163a.  (Pseudo-presumptions;  Conclusive  Presumptions; 
Scope  of  Presumptions  of  this  Class;  Lost  Grant) ;  When  con- 
clusive.— .  This  presumption  which,  as  thus  stated,  may  properly 
be  regarded  as  a  true  presumption  of  law,  has  frequently  been 
spoken  of  as  a  conclusive  presumption.-^  This  is  the  prevailing 
rule  in  America  by  analogy  to  the  statutes  of  prescription  relating 
to  corporeal  hereditaments.  The  enjoyment  of  an  incorporeal 
hereditament  exclusive  and  uninterrupted  for  a  time  suiEcient  to 
acquire  title  to  the  soil  by  adverse  possession,  affords  a  conclusive 
presumption  of  a  grant  to  be  applied  as  a  presumptio  juris  et  de 
jure.  The  grounds  of  public  policy  for  the  attainment  of  which 
this  rule  of  substantive  law  has  been  evolved  are  cautiously  stated 

(1903)  ;  Potts  V.  Clark,  62  S.  W.  884, 
23  Ky.  L.  Rep.  332  (1901)  ;  Brown- 
ing V.  Davis,  53  S.  W.  9,  21  Ky.  L. 
Rep.   786    (1899). 

Louisiana. —  Kennedy  v.  MeCoIIam, 
34  La.  Ann.  568  (1882)  ;  Macheca  v. 
Avegno,  25  La.  Ann.  55   (1873). 

Maine. —  Cole  v.  Bradbury,  86  Me. 
380,  29  Atl.  1097  (1894);  Littlefield 
V.  Maxwell,  31  Me.  134,  50  Am.  Dec. 
653    (1850). 

Maryland. —  Waters  v.  Snouffer,  88 
Md.  391,  41  Atl.  785  (1898)  ;  Barry 
V.  Edlavitch,  84  Md.  95,  35  Atl.  170, 
33  L.  E.  A.  294  (1896)  ;  Cox  v.  For- 
rest, 60  Md.  74   (1882) 

Massachusetts. —  O'Brien  v.  Good- 
rich, 177  Mass.  32,  58  N.  E.  151 
(1900)  ;  Stearns  v.  Janes,  12  Allen 
582  (1866);  White  v.  Chapin,  12 
Allen  516    (1866). 

Michigan. —  Chase  v.  Middleton,  123 
Mich.  647,  82  N.  W.  612  (1900); 
Hoag  v.  Place,  93  Mich.  450,  53  N. 
W.  617,  18  L.  R.  A.  39  (1892)  ; 
Chapel  V.  Smith,  80  Mich.  100,  45 
N.  W.  69   (1890). 

Minnesota. —  Mueller  v.  Fruen,  36 
Minn.  273,  30  N.  W.  886   (1886). 

Mississippi.—  Hardy  v.  Alabama, 
etc.,  R.  Co.,  73  Miss.  719,  19  So.  661 
(1895)  ;  Alcorn  v.  Sadler,  71  Miss. 
634,  14  So.  444,  42  Ann.  St.  Rep. 
484  (1893);  Bonelli  v.  Blackemore, 
66   Miss.   136,   5   South.   228    (1888). 

Missowi. —  Boyce  v.  Missouri  Pac. 


&c.,  Brewery  Co.,  (1903)  A.  C.  229, 
240,  per  Ld.  Lindley;  Xeaverson  v. 
Peterborough,  &c.,  Council,  1  Ch.  557, 
C.  A.  (1902)  (against  statute)  ;  A.-G. 
V.  Horner,  14  Q.  B.  D.  245,  C.  A. 
(1884). 

§  1163a-l.  Alalama. —  Polly  v.  Mo- 
Call,  37  Ala.  20    (1860). 

Arkansas. —  Johnson  v,  Lewis,  47 
Ark.  66,  2  S.  W.  329,  14  S.  W.  466 
(1864). 

California. —  Kripp  v.  Curtis,  71 
Cal.  62,  11  Pac.  879  (1886)  ;  Barbour 
V.  Pierce,  42  Cal.  657  (1871)  ;  Grigsby 
V.  Clear  Lake  Water  Works  Co.,  40 
Cal.  396    (1870). 

Connecticut. —  Legg  v.  Horn,  45 
Conn.  409  (1878);  Bradley's  Fish 
Co.  V.  Dudley,  37  Conn.  136  (1870)  ; 
Coe  V.  Walcottville  Mfg.  Co.,  35  Conn. 
175    (186S). 

Delaware. —  Clawson  v.  Primrose,  4 
Del.  Ch.  643  (1873)  ;  Huggins  v.  Mc- 
Gregor, 1  Harr.  447    (1832). 

Illinois. —  Chicago  v.  Chicago,  etc., 
E.  Co.,  152  111.  561,  38  N.  E.  768 
(1894)  ;  McKenzie  v.  Elliott,  134  III. 
156,  24  N.  E.  965  (1890);  Ballard 
V.  Struckman,  123  111.  636,  14  N.  E. 
682    (1888). 

Indiana. —  Miller  i:  Richards,  139 
Ind.  263,  38  N.  E.  854  (1894); 
Postlethwaite  v.  Payne,  8  Ind.  104 
(1856). 

Kentucky, —  Bowen  v.  Cooper,  66 
S.    W.    601,    23    Ky.    L.    Rep.    2065 
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R.  Co.,  168  Mo.  583,  68  S.  W.  920, 
58  L.  R.  A.  442  ( 1902 )  ;  Smith  V. 
Musgrove,  32  Mo.  App.  241  (1888); 
House  V.  Montgomery,  19  Mo.  App. 
170    (1885). 

Nehraslca. —  Omaha,  etc.,  R.  Co.  v. 
Rickards,  38  Neb.  847,  57  N.  W.  739 
(1893). 

Kevada. —  ChoUar-Potosi  Min.  Co. 
r.  Kennedy,  3  Nev.  361,  93  Am.  Dec. 
409    (1867). 

New  Hampshire. —  Smith  v.  Put- 
man,  62  N.  H.  639  (1882)  ;  Wallace 
r.  Fletcher,  30  N.  H.  434  (1855); 
French  v.  Marstin,  24  N.  H.  440,  57 
Am.  Dee.  294    (1853). 

New  Jersey. —  Clement  v.  Bettle, 
65  N.  J.  L.  675,  48  Atl.  567  (1901)  ; 
Castner  v.  Riegel,  54  N.  J.  L.  498, 
24  Atl.  484  (1892);  Lehigh  Valley 
R.  Co.  V.  McFarlan,  43  N.  J.  L.  605 
(1881). 

New  York. —  Winne  v.  Winne,  40 
Misc.  435,  82  N.  Y.  Suppl.  647 
( 1902 )  ;  Bell  V.  Hayes,  69  N.  Y.  Suppl. 
898,  60  App.  Div.  382  (1901); 
Lewis  V.  New  York,  etc.,  R.  Co.,  162 
N.  Y.  202,  56  N.  E.  540    (1900). 

North  Carolina. —  Willey  v.  Nor- 
folk, etc.,  R.  Co.,  96  N.  C.  408,  15 
S.  E.  446  (1887);  Benbow  «.  Rob- 
bins,  71  N.  C.  338   (1874). 

Ohio. —  Bates  v.  Sherwood,  24  Ohio 
Cir.  Ct.  146  ( 1903 )  ;  Tytus  Gardner 
Paper  Co.  r.  Middleton  Hydraulic 
Co.,  15  Ohio  Cir.  Ct.  118,  8  Ohio 
Cir.  Dec.  248  (1897);  Pavey  v. 
Vance,  56  Ohio  St.  162,  46  N.  E.  898 
(1897). 

Oregon. —  Ooventon  V.  Seufert,  23 
Or.  548,  32  Pac.  508  (1892)  ;  Tolman 
V.  Casey,  15  Or.  83,  13  Pao.  669 
(1887). 

Pennsylvama. —  Carter  v.  Tinicum 
Fishing  Co.,  77  Pa.  St.  310  (1875)  ; 
Okeson  v.  Patterson,  29  Pa.  St.  23 
( 1857 )  ;  Crawford  v.  NeiT,  3  Grant 
175    (1855). 

Rhode  Island.  —  Brightman  v. 
Chapin,    15    R.    I.    166,    1    Atl.    412 


(1888)  ;  Evans  c.  Dana,  7  R.  I.  306 
(1862). 

Tennessee. —  Louisville,  etc.,  R.  Co. 
V.  Mossman,  90  Tenn.  157,  16  S.  W. 
64,  25  Am.  St.  Rep.  670  (1891); 
FerrcU  v.  Ferrell,  1  Baxt.  329  (1873). 

Texas. —  School  Trustees  v.  Galves- 
ton, etc.,  R.  Co.,  (Civ.  App.  1902)  67 
S.  W.  147;  Texas  West.  R.  Co.  r. 
Wilson,  83  Tex.  153,  18  S.  W.  325 
(1892). 

Utah. —  Funk  v.  Anderson,  22  Utah 
238,  61  Pac.  1006  (1900)  ;  Clawson  r. 
Wallace,  16  Utah  300,  52  Pac.  9 
(1898)  ;  Harkness  v.  Woodmansee,  7 
Utah  227,  26  Pac.  291    (1891). 

Vermont. —  Tracy  v.  Atherton,  36 
Vt.  503  (1864);  Shumway  v.  Sim- 
ons, 1  Vt.  53    (1S29). 

West  Virginia. —  Boyd  v.  Woolwine, 
40  W.  Va.  282,  21  S.  E.  1020  (1894); 
Lucas  V.  Smithfield,  etc..  Turnpike 
Co.,  36  W.  Va.  427,  15  S.  E.  183 
(1890);  Rogerson  v.  Shepherd,  33 
W.  Va.  307,  10  S.  E.  632   (1888). 

Wisconsin. —  \^'ilkins  c.  Nioolai,  99 
Wis.  178,  74  N.  W.  103  (1898); 
Carmody  v.  Mulrooney,  87  Wis.  552, 
58  N.  W.  1109  (1894);  Pentland  r. 
Keep,  41  Wis.  490    (1877). 

United  States. —  Hazard  v.  Robin- 
son, 11  Fed.  Cas.  No.  6,381,  3  Mason 
273  (1823);  Rickard  v.  Williams,  7 
Wheat.  59,  5  L.  ed.  398  (1833).  "Ad- 
verse, exclusive,  and  uninterrupted  en- 
joyment for  twenty  years  of  an  incor- 
poreal hereditament  affords  a  conclu- 
sive presumption  of  a  grant  or  a 
right,  as  the  case  may  be,  which  is  to 
be  applied  as  a  presvm>ptio  juris  et  de 
jure,  whenever  by  possibility  a  right 
can  be  acquired  in  any  manner 
known  to  the  law.''  Wallace  v. 
Fletcher,  30  N.  H.  434  (1855).  This 
rule  has  even  been  invoked  in  favor  of 
the  State's  power  of  taxation.  Certain 
Indian  lands  in  the  state  of  New 
Jersey  were,  by  convention  in  1758, 
exempted  from  taxation.  In  1803, 
these  lands  were  sold   to  the   prede- 
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are  frequently  presumed,  as  Lord  Mansfield  says  (Eidridge  v. 
Knott,  1  Cbwp.  214  [1774]),  merely  for  the  purpose,  and  from  a 
principle,  of  quieting  the  possession.  There  is  as  much  occasion  for 
presuming  conveyances  of  legal  estates;  as  otherwise  titles  must 
forever  remain  imperfect,  and  in  many  respects  unavailable,  when 
from  length  of  time  it  has  become  impossible  to  discover  in  whom 
the  legal  estate  if  outstanding  is  actually  vested."  ^ 

§  1163b.  (Pseudo=presumptions;  Conclusive  presumptions; 
Scope  of  Presumptions  of  this  Class;  Lost  Grant);  Inference  of 

Fact. —  Certain  American  courts  do  not  agree  to  the  conclusive- 
ness or  even  as  to  the  prima  facie  quality  of  the  presumption  to 
the  effect  that  the  user  shown  to  have  existed  was  under  a  lost 
grant.  They  regard  it  as  being  simply  an  inference  of  fact  of 
greater  or  less  probative  weight  according  to  the  circumstances  of 
the  particular  case.  For  example,  in  a  well  considered  opinion 
in  Pennsylvania,  user  of  a  fishery  for  a  long  period  was  held  to 
raise  merely  an  inference  of  fact,  the  weight  of  which  should  have 
been  submitted  to  the  jury.  "Acts  of  ovsnaership  over  incorporeal 
hereditaments,"  say  the  court,^  "  corresponding  to  the  possession 
of  corporeal,  are  deemed  a  foundation  for  a  presumption."  The 
rule  in  Massachusetts  is  stated  thus  by  Chief  Justice  Shaw: 
"  Such  a  question  is  a  mixed  question  of  fact  and  law,  to  this 
extent,  that  the  facts  being  found,  it  is  for  the  court  to  advise 

cessors  in  title  of  the  relators  who,  to  exemption  was  surrendered."   State 

upon  being  taxed  by  the  state  under  v.  Wright,  41  N.  J.  L.   478    (1879). 

a   statute   of   1804,    resisted   the   at-  So  a  conclusive  presumption  of  dere- 

tempt  to  collect  the  tax,   and,  by  a  liction  from  lapse  of   time  has  been 

decision  of  the  supreme  court  of  the  made.     Rhodes  v.  Whitehead,  27  Tex. 

United  States  succeeded  in  their  con-  304,    313,   84    Am.   Dec.   631    (1863). 

tention.      New   Jersey   v.    Wilson,    7  2.    Sir  William  Grant,  in  Hillary 

Cranch  164   (1812).     For  some  unex-  v.    Waller,    12    Vesey,    Jr.    239,    253 

plained  reason  the  payment  of  taxes  (1806). 

on  this  land  was  resumed  in  1814  3.  This  statement  of  the  law  Is 
and  continued  until  1877.  Upon  their  cited  with  approval  in  Fletcher  v. 
again  insisting  on  an  immunity  from  Fuller,  120  U.  S.  534  (1886). 
taxation,  it  was  held  by  the  court,  §  1163b-l.  Carter  v.  Tinicum  Fish- 
in  giving  judgment  affirming  the  tax,  ing  Co.,  77  Pa.  St.  310  ( 1875 ) .  Where 
that; — "the  presumption  will  arise  the  origin  of  the  easement  is  known  a 
from  the  payment  of  the  tax  for  so  lost  grant  is  not  to  be  presumed. 
long  a  period,  that  the  claim  of  the  Clafin  v.  Boston,  etc.,  R.  Co.,  157 
citizen  has  been  discharged  and  ex-  Mass.  489,  32  N.  E.  659,  20  L.  R. 
tinguished."  The  fact  "raises  a  con-  A.  638  (1892)  ;  Smith  v.  New  York, 
elusive  presumption  that  by  some  etc.,  R.  Co.,  142  Mass.  21,  6  N.  E. 
convention   with   the   state   the  right  842    (1886). 
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tlie  jury,  wliether  in  their  nature  and  quality  they  are  sufficient 
to  raise  the  presumption  proposed,  the  weight  of  the  evidence 
■being  for  the  jury,"  ^ 

§  1164.  (Pseudo-presumptions;    Conclusive    Presumptions; 
Scope  of  Presumptions  of  this  Class);  Presumption  of  Malice  in 

libel. —  An  illustration  of  the  frequent  process,  also  at  times 
designed  to  conceal  the  fact  of  judicial  legislation,  by  which  a  rule 
of  substantive  law  is  placed  in  the  convenient  phraseology  of  evi- 
dence, is  found  in  the  law  of  libel.  Here  the  removal  of  actual 
malice  as  an  element  of  liability  for  libel  is  placed  in  the  form  of 
saying  that  malice  is  conclusively  presumed  from  proof  of  the 
other  elements  of  the  offence.  Thus,  it  is  said  that  "  the  deliber- 
ate publication  of  calumny,  which  the  publisher  knows  to  be  false, 
or  has  no  reason  to  believe  to  be  true,  raises  a  conclusive  presump- 
tion of  malice."  ^    A  precisely  equivalent  expression  would  prob- 


2.  Valentine  v.  Piper,  22  Pick.  85, 
94    (1839). 

§  1164^1.    1  Greenl.,  Evid.,  §  18. 

California. —  Bohan  v.  Record  Pub. 
Co.,  1  Cal.  App.  429,  82  Pac.  634 
(1905)  ;  CMlders  V.  San  Jose  Mer- 
cury Printing,  etc.,  Co.,  105  Cal.  284, 
38  Pac.  903,  45  Am.  St.  Eep.  40 
(1894). 

Colorado. —  Rocky  Mountain  News 
Printing  Co.  v.  Fridborn,  46  Colo. 
440,  104  Pac.  956   (1909). 

District  of  Columbia. —  Washington 
Times  Co.  v.  Downey,  26  App.  D.  C. 
258    (1905). 

Georgia. —  Cox  v.  Strickland,  101 
Ga.  482,  38  S.  E.  655   (1897). 

Illinois. —  Conwis'her  v,  Johnson, 
137  111.  App.  603  (1906);  Tottleben 
t'.  Blackenship,  58  111.  App.  47 
(1894);  Gilmer  v.  Eubank,  13  111. 
271    (1851). 

lovM. —  Dorn  &  McGinty  v.  Cooper, 
(Iowa  1908)  117  N.  W.  1  [judgment 
modified  on  rehearing  118  N.  W.  35] ; 
Berger  v.  Freeman  Tribune  Pub.  Co., 
(Iowa  1906)  109  N.  W.  784  (purity 
of  motive  immaterial). 

Louisiana. —  Fitzpatrick  t'.  Daily 
States  Pub.  Co.,  48  La.  Ann.  (pt.  2) 
1116,  30  South  173    (1896). 


Michigan. —  Whittemore  v.  Weiss, 
33  Mich.   348    (1876). 

Missouri. —  Brown  v.  George  Knapp 
&  Co.,  213  Mo.  655,  113  S.  W.  474 
(1908). 

Nebraska. —  Sheibley  v.  Nelson,  121 
N.  W.  458  (1909);  Mertens  v.  Bee 
Pub.   Co.,   99  N.  W.  847    (1904). 

New  Jersey. —  King  v.  Patterson, 
49  N.  J.  L.  417,  9  Atl.  705,  60  Am. 
Eep.   623    (1887). 

New  York. —  Fry  v.  Bennett,  5 
Sandf.  54   (1851). 

Texas. —  Patterson  &  Wallace  v. 
Frazer,  93  S.  W.  146  (1906)  (judg- 
ment reversed,  94  S.  W.  334']. 

United  States. —  Dexter  v.  Spear,  7 
Fed.  Cas.  No.  3,867,  4  Mason  115 
(1835). 

England. —  See  Jackson  !'.  Hopper- 
ton,  16  C.  B.  (N.  S.)  839,  10  L.  T. 
Rep.  (N.  S.)  539,  13  Wklj.  Rep.  913, 
111  E.  C.  L.  839    (1864). 

Canada. —  llanitoba  Free  Press  Co. 
V.  Nagy.,  39  Can.  S,  C.  R.  340  (1907) 
^distinguishing  Barrett  v.  The  Asso- 
ciated Newspapers,  33  Times  L.  R. 
666  (1907)].  Compare  Williams  v. 
Gordon,  11  Bush  (Ky.)  693  (1876). 
See  McCurrie  v.  Southern  Pac.  R.  Co., 
133    Cal.    558,    55    Pac.   334    (1898); 
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ably  have  been  that  in  ease  of  the  deliberate  intentional  publi- 
cation of  defamatory  matter  the  existence  of  actual  malice  is 


Hubbard  r.  Allyn,  300  Mass.  166,  86 
N.  E.  356  (1908)  ;  King  v.  Patterson, 
49  N.  J.  L.  417,  9  Atl.  705,  60  Am. 
Eep.  622  (1887).  Compare  Cameron 
V.  Corkran,  2  Marv.  (Del.)  166,  42 
Atl.  454  (1895).  "If  a  publication 
be  libellous  and  not  privileged,  the 
law  implies  that  it  was  malicious. 
This  is  not  a  mere  presumption,  which 
may  be  wholly  overcome  by  proof, 
but  it  is  a  legal  conclusion  which 
cannot  be  rebutted."  Liclc  v.  Owen, 
47  Cal.  252  (1874).  "When  the 
appellant  proved  the  publication  of 
the  article,  the  law  implied  malice, 
and  appellant  was  entitled  to  recover 
such  compensatory  damages  as  he  had 
sustained,  regardless  of  the  intent  that 
actuated  the  appellee  in  the  publica- 
tion of  the  libel."  Eearick  v.  Wilson, 
81  111.  77  (1876).  "The  publication 
of  what  is  necessarily  injurious,  and 
done  purposely  and  knowingly,  and 
not  for  any  good  purpose  or  justifiable 
end,  is  legally  malicious  in  the  law  of 
libel."  McLean  v.  Scripps,  52  Mich. 
214  (1883).  "In  common  parlance 
malice  means  ill-will  against  a  per- 
son, but  the  law  attaches  a  different 
meaning.  In  its  legal  sense  the  term 
implies  an  act  wrongfully  and  inten- 
tionally done,  without  just  cause  or 
excuse,  and  does  not  necessarily  im- 
ply malevolence  of  disposition  or 
enmity  toward  any  particular  indi- 
vidual." Pennington  v.  Meeks,  46 
Mo.  217  (1870).  See  also,  Indian- 
apolis Sun  Co.  V.  Horrell,  53  Ind. 
527  (1876).  "The  court  properly 
declined  to  instruct  the  jury  .  .  . 
that  if  the  defendant  acted  bona  fide 
in  the  discharge  of  what  he  believed 
to  be  his  duty,  the  action  could  not 
be  maintained  without  extrinsic  proof 
of  express  malice."  Smart  v.  Blanch- 
ard,  43  N.  H.  137  (1860).  "The 
falsity  of  the  libel  is  sufficient  proof 
of  malice  to  uphold  exemplary  dam- 
ages."    Bergmann  v.  Jones,  94  N.  Y. 


51  (1883).  "Every  utterance  or 
publication  having  the  other  quali- 
ties of  slander  or  libel,  if  it  be  wilful 
and  unauthorized,  is  in  law  mali- 
cious." Barr  v.  Moore,  87  Pa.  St.  385 
(1878).  See  also,  Moore  v.  Steven- 
son, 27  Conn.  14  (1858).  "In  all 
other  actions  for  libel  and  slander, 
malicious  intent  constitutes  no  part 
of  the  issue,  but  is  or  may  be  con- 
sidered only  as  a  circumstance  in 
aggravation  of  damages."  Wilson  v. 
Xoonan,  35  Wis.  321,  349  (1874). 
See  also,  Lewis  v.  Chapman,  16  N.  Y. 
372     (1857). 

Other  journals. —  It  is  not  material, 
in  this  connection,  that  the  publisher 
has  copied  the  libel  from  other  jour- 
nals. Levert  v.  Daily  States  Pub. 
Co.,  123  La.  594,  49  So.  206    (1909). 

Libellous  per  se. —  The  same  rule 
may  be  put  into  the  form  of  saying 
that  malice  in  law  will  be  presumed 
from  the  publication  of  an  article 
libellous  per  se  and  that  the  pre- 
sumption becomes  conclusive,  unless 
the  truth  of  the  article  is  established. 
Sheibley  v.  Nelson,  (Neb.  1909)  121 
N.  W.  458.  "  No  amount  of  evidence 
going  to  negative  malice  will  wholly 
defeat  the  action  under  a  plea  of 
justification,  the  words  being  action- 
able per  se  and  not  privileged.  Noth- 
ing short  of  proving  the  truth  of  the 
plea  will  suffice."  Cox  v.  Strickland, 
101  Ga.  482,  38  S.  E.  655  (1897). 
Another  variant  on  the  rule,  is  the 
statement  that  where  an  unprivileged 
publication  is  libelous  per  se,  it  is 
presumed  false.  Ashcroft  v.  Ham- 
mond, 116  N.  Y.  Suppl.  362,  132  App. 
App.  Div.  3  (1909).  It  has  also  been 
said  thaA  proof  that  the  communica- 
tion was  qualifiedly  privileged  rebuts 
the  presumption  of  falsity,  and 
raises  a  presumption  of  good  faith 
by  defendant.  Ashcroft  v.  Hammond, 
116  N.  Y.  Suppl.  362,  132  App.  Div. 
3     (1909).      A    somewhat    different 
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immateTial.^  Or,  more  shortly,  that  one  who  intentionally  and 
deliberately  publishes  defamatory  matter  regarding  a  given  indi- 
vidual is,  under  the  law  of  libel,  responsible  to  him  in  damages. 
No  actual  malice  is  essential  to  the  recovery  of  compensatory  dam- 
ages.*   The  only  apparent  necessity  for  using  the  phraseology  of 


statement  has  teen  made  to  the  eflfcct 
that  on  proof  of  publication  of  a  libel- 
ous writing,  a  presutoption  arises  that 
the  party  libeled  is  innocent  of  the 
charge,  and  that  the  publisher  was 
actuated  by  malice.  Holmes  i\  Clisby, 
121  Ga.  341,  48  S.  E.   934    (1904). 

2.  Indiana. —  Wabash  Printing, 
etc.,  Co.  V.  Crumrine,  123  Ind.  89, 
21  N.  E.  904   (1889). 

Michigan. —  Smurthwaite  v.  News 
Pub.  Co.,  124  Mich.  377,  83  N".  W. 
116  (1900)  ;  Austin  V.  Hyndman,  119 
Mich.  615,  78  N.  W.  663    (1899). 

Minnesota. —  Sharpe  v.  Larson,  67 
Minn.  428,  70  N.   W.   1,   554    (1896). 

Montana. —  Paxton  v.  Woodward, 
31  Mont.  195,  78  Pao.  215,  107  Am. 
St.  Kep.  416    (1904). 

New  York. —  Cady  v.  Brooklyn 
Union  Pub.  Co.,  51  N.  Y.  Suppl.  198, 
23  Misc.  409  (1898)  ;  Ullrich  v.  New 
York  Press  Co.,  60  N.  Y.  Suppl.  788, 
23  Misc.  168  (1898)  ;  Prince  v.  Brook- 
lyn Daily  Eagle,  37  N.  Y.  Suppl.  250, 
16  Misc.  186    (1896). 

Texas. —  Brown  v.  Durham,  (Civ. 
App.  1897)   42  S.  W.  331. 

Wisconsin. —  Wilson  v.  Noonan,  35 
Wis.   321    (1874). 

England. —  See  Abrath  v.  North 
Eastern  E.  Co.,  11  App.  Cas.  247, 
253,  50  J.  P.  659,  55  L.  J.  Q.  B. 
457,  55  L.  T.  Eep.  (N.  S.)  63  (1886). 
"  That  unfortunate  word  '  malice  '  has 
got  into  cases  .  .  for  libel.  We 
all  know  that  a  man  may  be  the 
publisher  of  a  libel  without  a  particle 
of  malice  or  improper  motive.  There- 
fore the  case  is  not  the  same  as  where 
actual  and  real  malice  is  necessary. 
Talce  the  case  where  a  person  may 
make  an  untrue  statement  of  a. man 
in  writing,  not  privileged  on  account 
of    the   occasion   of    its    publication; 


he  would  be  liable  although  he  had 
not  a  particle  of  malice  against  the 
man."  Abrath  v.  North  Eastern  R. 
Co.,  11  App.  Cas.  247,  253,  50  J.  P. 
659,  55  L.  J.  Q.  B.  457,  55  L.  T.  Rep. 
(N.  S.)    63   (1886). 

3.  Alabama. —  Shelton.  v.  Simmons, 
12  Ala.  466    (1847). 

California. —  Childers  v.  San  Josa 
Mercury  Printing,  etc.,  Co.,  105  Cal. 
284,  38  Pac.  903,  45  Am.  St.  Eep. 
40  (1394)  ;  Harris  v.  Zanone,  93  Cal. 
59,  28  Pac.  845  (1892)  ;  Lick  v.  Owen, 
47   Cal.  252    (1873). 

Colorado. —  Republican  Pub.  Co.  v. 
Conroy,  5  Colo.  App.  262,  38  Pac.  423 
(1894). 

Delaware. —  Donahoe  v.  Star  Pub. 
Co.,  4  Pennew.  166,  55  Atl.  337 
(1902)  ;  Cameron  v.  Cockran,  2  Marv. 
166,  42  Atl.  454  (1895);  Nailor  v. 
Ponder,  1  Marv.  408,  41  Atl.  88 
(1894). 

Georgia. —  Holmes  v.  Clisby,  121 
Ga.  241,  48  S.  E.  934,  104  Am.  St. 
Rep.  103  (1904);  Cox  r.  Strickland, 
101  Ga.  482,  28  S.  E.  655  (1897); 
Shipp  r.   Story,  68   Ga.   47    (1881). 

Illinois. —  Mitchell  v.  Milholland, 
106  111.  175  (1883);  Zuckerman  c. 
Sonnenschein,  62  111.  115  (1871); 
Hosley  v.  Brooks,  20  111.  115,  71  Am. 
Dec.   252    (1858). 

Indiana. —  Hanger  v.  Benua,  153 
Ind.  642,  53  N.  E.  942  (1899)  ;  Gaul 
t'.  Fleming,  10  Ind.  253  (1858); 
Byrket  f.  Monohon,  7  Blackf.  83,  41 
Am.  Dec.  212   (1844). 

Iowa. —  Prewitt  v.  Wilson,  128  Iowa 
198,  103  N.  W.  365  (1905);  Morse 
V.  Times-Republican  Printing  Co.,  124 
Iowa  707,  100  N.  W.  867  (1904); 
Hulbert  r.  New  Nonpareil  Co.,  Ill 
Iowa  490,  82  N.  W.  928  (1900). 

Kentvehy. —  Evening    Post    Co.    v. 
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presumption   is   that   it  effectively  conceals    the    administrative 
process  by  which  a  rule  in  the  law  of  libel  requiring  actual  malice 


Eichardson,  113  Ky.  641,  68  S.  W. 
665,  24  Ky.  L.  Rep.  456  (1902); 
Nicholson  v.  Merritt,  109  Ky.  369,  59 
S.  W.  25,  22  Ky.  L.  Rep.  914  (1900)  ; 
Williams  v.  Gordon,  11  Bush  693 
(1875). 

Louisiana. —  Covington  v.  Roberson, 
111  La.  326,  35  So.  586  (1903)  ;  Mc- 
Clure  V.  McMartin,  104  La.  496,  29 
So.  227  ( 1901 )  ;  Mequet  v.  Silverman, 
52  La.  Ann.  1369,  27  So.  885   (1900). 

Maine. —  Davis  v.  Starrett,  97  Me. 
568,  55  Atl.  516  (1903)  ;  Jellison  V. 
Goodwin,  43  Me.  287,  69  Am.  Dec. 
62  (1858)  ;  Usher  V.  Severance,  20 
Me    9,  37  Am.  Dee.  33    (1841). 

Maryland. —  Negley  v.    Farrovf,    60 

Md.   158,   45   Am.   Rep.   715    (1882)  ; 

^Hagan  v.  Hendry,  18  Md.  177  (1861). 

Massachusetts. —  Faxon  v.  Jones, 
176  Mass.  206,  57  N.  E.  359  (1900)  ; 
Curtis  v.  Mussey,  6  Gray  261   (1856). 

Michigan. —  Owen  v.  Dewey,  107 
Mich,  67,  65  N.  W.  8  (1895)  ;  Davis 
V.  Marxhausen,  103  Mich.  315,  61  N. 
W  504  (1894)  ;  Bell  v.  Fernald,  71 
Mich.  267,  38  N.  W.  910   (1888). 

Missouri. —  Carpenter  v.  Hamilton, 
185  Mo.  603,  84  S.  W.  863  (1904)  ; 
Browning  v.  Powers,  38  S.  W.  943 
(1897)  ;■  Barbee  v.  Hereford,  48  Mo. 
323   (1871). 

Nebraska. —  Mertens  v.  Bee  Pub. 
Co.,  5  Neb.  (Unoflf.)  592,  99  N.  W. 
847  (1903)  ;  Pokrok  Zapadu  Pub.  Co. 
V.  Zizkovsky,  42  Neb.  64,  60  N.  W. 
358    (1894). 

New  Hampshire. —  Mason  v.  Mason, 
4  N.  H.  110  (1827). 

New  Jersey. —  King  v.  Patterson,  49 
N.  J.  L.  417,  9  Atl.  705,  60  Am.  Rep. 
622    (1887). 

New  York. — ■  O'Brien  v.  Bennett,  76 
N.  Y.  Suppl.  498,  72  App.  Div.  367 
(1902)  ;  Youmans  V.  Paine,  35  N.  Y. 
Suppl.  50,  86  Hun  479  (1895)  ; 
Schuyler  v.  Busbey,  23  N.  Y.  Suppl. 
102,  68  Hun  474  (1893)  [affirmed  in 
142  N.  Y.  680,  37  N.  E.  825  (1893)]. 


North  Carolina. — Erwin  v.  Sumrow, 
8  N.  C.  472   (1823). 

North  Dakota. — Lauder  v.  Jones,  13 
N.  D.  525,  101  N.  W.  907  (1904); 
Wrege  v.  Jones,  13  N.  D.  267,  100  N. 
W.  705   (1904). 

Oregon. —  Thomas  v.  Bowen,  29  Or. 
258,  45  Pac.  768    (1896). 

Pennsylvania. —  Clark  v.  North 
American  Co.,  203  Pa.  St.  346,  53 
Atl.  237  (1902)  ;  Wills  V.  Hardeastle, 
19  Pa.  Super.  Ct.  525  (1902)  ;  Moore 
V.  Leader  Pub.  Co.,  8  Pa.  Super.  Ct. 
152,  42  Wkly.  Notes  Case,  570  (1898). 

Tennessee. —  Mattson  v.  Albert,  97 
Tenn.  232,  36  S.  W.  1090   (1896). 

Texas. —  Ledgerwood  v.  Elliott, 
(Civ.  App.  1899)  51  S.  W.  872; 
Forke  v.  Homann,  14  Tex.  Civ.  App. 
670,  39  S.  W.  210  (1896)  ;  Clark  v. 
Bohms,  (Civ.  App.  1896)  37  S.  W.  347. 

Virginia. —  Dillard  v.  Collins,  25 
Gratt.  343   (1874). 

Washington. —  Stewart  v.  Major, 
17  Wash.  238,  49  Pac.  503  (1897). 
See  also,  Byrne  v.  Funk,  38  Wash. 
506,  80  Pac.  772   (1905). 

Wisconsin. —  Candrian  v.  Miller,  98 
Wis.  164,  73  N.  W.  1004  (1898); 
Brueshaber  v.  Hertling,  78  Wis.  498, 
47  N.  W.  725    (1890). 

United  States. —  Times  Pub.  Co.  v. 
Carlisle,  94  Fed.  762,  36  C.  C.  A. 
475  (1899)  ;  Union  Mut.  L.  Ins.  Co. 
-v.  Thomas,  83  Fed.  803,  28  C.  C.  A. 
96  (1897);  Broughton  V.  McGrew,  39 
Fed.  672,  5  L.  R.  A.  406   (1889). 

England. —  Jackson  v.  Hopperton, 
16  C.  B.  (N.  S.)  829,  10  L.  T.  Rep. 
(N.  S.)  529,  12  Wkly.  Rep.  913,  111 
E.  C.  L.  829  (1864)  ;  Hooper  v.  Trus- 
cott,  2  Bing.  N.  Cas.  457,  5  L.  J. 
C.  P.  177,  2  Scott  672,  29  E.  C.  L.  616 
(1836). 

Express  malice  may  be  shown  to 
increase  damages,  or,  where  this  is 
allowed  to  secure  exemplary  damages. 
Berger  v.  Freeman  Tribune  Pub.  Co., 
(Iowa  1906)  109  N.  W.  784;  Pennsyl- 
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as  a  constituent  element  of  liability  has  been  quietly  legislated 
into  one  which  does  not.'* 

§  1164a.  (PseudO'presumptions;  Conclusive  Presumptions; 
Scope  of  Presumptions  of  this  Class;  Presumption  of  Malice 
in  Libel) ;  Express  Malice. —  Where  a  privilege  is  claimed  and 
established,  the  same  use  of  the  terminology  of  evidence  is  em- 
ployed in  stating  that  the  'presumption  of  malice  from  deliberate 
publication  no  longer  obtains.  "  Where  the  words  spoken  or 
written  are  shown  to  be  within  a  confidential  or  privileged  com- 
munication, the  presumption  of  malice  no  longer  exists;  but  the 
plaintiff  in  such  a  case  must  show  express  malice,  and  cannot  rely 
on  the  presumption  of  malice  which  the  law  attaches  in  all  other 
cases  to  the  utterance  or  publication  of  the  words  spoken  or 
written."  -^  Express  malice  must,  in  other  words,  be  shown,  as  a 
matter  of  substantive  law  to  negative  the  justification  of  privilege. 

Malice  in  other  C onnections. —  The  technical  nature  of  the 
so-called  conclusive  presumption  of  malice  as  a  statement  of  a 
proposition  of  substantive  law,  is  made  clear  by  the  fact  that  in 
all  cases  where  the  existence  of  malice  is  a  constituent  or  material 
fact,  it  must  be  proved  as  any  other  psychological  fact  would  be. 
For  example,  in  an  indictment  for  maliciously  placing  obstruc- 

vania  Iron  Works  Co.  v.  Henry  Voght  excuse."  Bromage  v.  Prosser,  4  B.  & 
Mach.  Co.,  96  S.  W.  551,  29  Ky.  L.  C.  247,  255  (1825). 
Eep.  861  (1906).  §  1164a-l.  Dillard  r.  Collins,  25 
4.  The  simpler  expedient  would  of  Gratt.  343  ( 1874 ) .  To  the  same 
course  he  to  eliminate  the  use  of  effect,  see  livers  v.  Hodges,  (Fla. 
"malice"  as  part  of  the  definition  of  1907)  44  So.  357.  Express  malice  is 
the  offence.  As  Judge  Cooley  puts  it :  never  assumed  or,  as  is  said,  pre- 
"  It  seems  misleading,  therefore,  to  sumed.  Todd  r.  Every  Evening  Print- 
employ  the  term  malice,  and  ma-  ing  Co.,  ( Del.  1907 )  66  Atl.  97 ;  flyers 
licious,  in  defining  these  wrongs;  and,  v.  Hodges,  (Fla.  1907)  44  So.  357.  It 
in  a,  legal  sense,  as  used,  they  can  may,  however,  be  established  either 
only  mean  that  the  false  and  injurious  by  direct  or  circumstantial  evidence, 
publication  has  been  made  without  Xailor  v.  Ponder,  1  Jlarv.  (Del.) 
legal  excuse."  Cooley,  Torts,  245.  408,  41  Atl.  8S  (1895).  Compare 
Failure  to  adopt  so  reasonable  an  ex-  Childers  r.  San  Jose  ilercury  Print- 
pedient  has  imposed  the  necessity  for  ing,  etc.,  Co.,  105  Cal.  284,  38  Pac. 
some  intellectual  subtlety  on  the  part  903,  45  Am.  St.  Eep.  40  (1894). 
of  judges.  Thus,  on  an  action  for  An  interesting  transfer  of  a  rule  of 
slander,  Bayley,  J.,  said:  "Malice  in  substantive  law  into  the  plirase- 
common  acceptation  means  ill-will  ology  of  evidence  is  made  when  it  is 
against  a  person,  but  in  its  legal  said  that  the  occasion  being  privi- 
sense  it  means  a  wrongful  act  done  leged,  the  law  presumes  that  state- 
intentionally,   without  just  cause  or  ments  of  a  witness  are  made  in  good 
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tions  on  the  track  of  a  railroad,"  or  in  cases  charging  m^icious 
mischief,*  express  malice  must  be  proved. 

§  1165.  (PseudO'presumptions;  Conclusive  Presumptions; 
Scope  of  Presumptions  of  tftis  Class);  Death,  of  attesting  Wit- 
nesses in  case  of  ancient  Writings, — The  so-called  conclusive  pre- 
sumption of  law  is  not,  however,  limited  in  its  scope  to  paraphras- 
ing a  rule  of  substantive  law  into  one  apparently  of  evidence.  It 
may  form  an  alternative  statement  to  a  rule  of  procedure  or  prac- 
tice. As  a  rule  of  procedure,  the  court  does  not  require  the  pro- 
duction of  the  attesting  witnesses  in  proving  the  execution  of  a 
document  thirty  years  old.*  The  rule  of  procedure  or  practice  is 
a  common  and  satisfactory  one.^    This  very  sensible  rule  of  con- 


faith  and  without  malice.    Lauder  v. 
Jones,   (>r.  D.  1904)   101  N.  W.  907. 

2.  State  V.  Hessenkamp,  17  la.  35 
(1864)  ;  Com.  V.  Bokeman,  105  Mass. 
53   (1870). 

3.  Com.  V.  Williams,  110  Mass.  401 
(1873). 

I  1165-1.   See  Attesting  Witnesses. 

2.  Alalama. —  Carter  v.  Chandron, 
31  Ala.  72,  91    (1853). 

Georgia. —  Weitman  v.  Thiot,  64 
Ga.   11    (1879). 

Indiana. —  Henthorne  V.  Doe,  1 
Blackf.  157   (1822). 

Kentucky. —  Burgin  v.  Chenault,  9 
B.  Monr.  285  (1848);  Thruston  v. 
Masterson,  9  Dana  338   (1839). 

'New  York. —  Clark  v.  Owens,  18  N. 
Y.  434    (1858). 

Pennsylvania. — McReynolds  v.  Lon- 
genberger,  51  Pa.  St.  13,  31   (1868). 

South  Carolina. —  Duncan  v.  Beard, 
3  Nott  &  MeCord  400  (1820).  Thus, 
the  supreme  judicial  court  of  Massa- 
chusetts say:  "It  is  an  old  and  well- 
settled  rule  of  ■  evidence,  that  regis- 
tered deeds  which  appear  to  be  thirty 
years  old,  and  which  have  been  fol- 
lowed by  possession  under  them,  may 
be  given  in  evidence,  without  any 
proof  of  their  execution.  After  such 
a  lapse  of  time  the  witnesses  are  pre- 
sumed to  be  dead.  And  it  is  said  to 
be  a  peremptory  rule  of  law,  found  to 
be   both    safe    and   convenient,    that, 


after  a  lapse  of  thirty  years,  a  deed, 
unaccompanied  by  any  circumstances 
of  suspicion,  may  be  admitted  with- 
out proof  of  its  execution."  Green 
V.  Chelsea,  24  Pick.  71  (1836). 
Where  a,  deed  was  executed  under  d, 
power,  the  power,  if  an  ancient  docu- 
ment, proves  itself  equally  with  the 
deed  made  under  it.  But  if  the  power 
is  on  record,  neither  is  admissible, 
unless  the  power  or  a  copy  of  it  is 
produced.  Tolman  v.  Emerson,  1 
Pick.  160  (1836).  See  also.  Fell  v. 
Young,  63  111.  106  (1872).  "The 
rule  on  this  subject  is,  that  when  in- 
struments are  more  than  thirty  years 
old,  and  are  unblemished  by  any 
alterations,  and  obtained  from  the 
proper  custody,  they  are  said  to  prove 
themselves,  and  the  bare  production 
is  suflScient,  the  subscribing  witnesses 
or  all  living  witnesses  of  the  trans- 
action being  presumed  to  be  dead; 
and  this  presumption,  as  far  as  this 
rule  of  evidence  is  concerned,  is  not 
affected  by  proof  that  there  are  wit- 
nesses living.  But  it  is  essential  that 
it  appear  that  the  instrument  or  in- 
struments come  from  such  custody  as 
to  afford  a  reasonable  presumption  in 
favour  of  their  genuineness  and  be 
otherwise  free  from  just  grounds  of 
suspicion."  Reynolds  v.  Longenberger, 
57  Pa.  St.  13,  31  (1868).  So  in 
speaking  of  a  memorial  of  an  ancient 


Vol.  II 


92 


1165 


Pseddo-Peesumptions  of  Law. 


1458 


venience  may  be  put  into  the  form  of  saying  that  the  subscribing 
witnesses  to  writings  thirty  years  old  are  conclusively  presumed 
to  be  dead ; — so  that  execution  of  such  a  deed,^  will  *  or  other  docu- 
ment ^  need  not  be  proved.  The  question  is  one  of  procedure  not 
of  logic.  The  phraseology  of  "  presumption  "  is  therefore,  mis- 
leading:^ though  in  this  particular  instance  no  special  harm 
results. 

Need  of  Corroboration. —  It  has  been  required  by  certain 
courts  that  some  evidence  of  the  genuine  character  of  a  document 
be  furnished  to  the  tribunal  as  a  preliminary  to  the  application 
of  the  presumption  under  consideration.     "  It  is  not  sufficient " 


deed,  the  court  of  Queen's  Bench  of 
Upper  Canada  declare :  "  The  prin- 
ciple of  receiving  in  evidence  docu- 
ments more  than  thirty  years  old, 
■without  proof  of  their  authenticity, 
is  not  confined  to  the  deeds  them- 
selves, hut  extends  to  any  written 
documents  whatever,  even  to  letters." 
Doe  V.  Turnbull,  5  Q.  B.  U.  C.  129 
(1848). 

Administrative  necessity. — The  cus- 
tomary and  usual  administrative 
necessity  which  arises  for  dispensing 
with  the  evidence  of  living  witnesses 
is  a  sufficient  justification  for  the 
establishment  of  the  rule.  Tolman 
V.  Emerson,  1  Pick.  160  (1826),  cit- 
ing Jackson  v.  Blanshan,  3  Johns. 
292  ( 1808 ) .  "After  a  lapse  of  thirty 
years  it  is  difficult,  and  in  most  cases 
impossible  to  procure  the  witnesses 
to  the  deed.  Those  who  are  parties 
to  a  deed  of  thirty  years'  standing, 
must  be  upwards  oi  fifty  years  old, 
and  a,  large  portion  of  those  who  are 
born,  die  before  that  period."  Dun- 
can V.  Beard,  2  Nott  &  McCord,  400 
(1820).  The  arbitrary  procedural 
nature  of  the  rule  is  shown  by  this 
fact  that  it  operates  precisely  at 
thirty  years.  The  execution  of  a  doc- 
ument twenty-nine  years  old  must  be 
proved  in  the  ordinary  way.  Glass- 
cock V.  Hughes,  55  Tex.  461    (1881). 

3.  Green     v.      Chelsea,     24     Pick. 
(Mass.)    71    (1831). 

4.  Jackson   V.    Blanshan,    3    Johns. 


(N.  Y.)  292j  3  Am.  Dec.  485  (1808). 
"  The  reason  of  the  law,  in  dispens- 
ing with  the  attendance  of  witnesses 
to  a  deed  of  thirty  years'  standing, 
and  where  possession  has  been  held 
under  it,  is  founded  upon  the  presump- 
tion that  they  are  dead,  and  the  im- 
possibility of  proving  its  execution; 
and  although  they  are,  in  fact,  alive, 
it  is  not  necessary  to  produce  them, 
for  the  rule  is  general  in  its  opera- 
tion. The  reason  of  this  rule  applies 
to  the  time  of  the  execution  of  a  will, 
and  not  to  the  death  of  the  testator, 
for  the  same  difficulty  of  proof  exists 
in  the  one  case  as  in  the  other." 
Jackson  v.  Blanshan,  3  Johns.  292 
(1808). 

5.  Se«  McReynoWs  v.  Longenberger, 
57  Pa.  St.  13   (1868). 

6.  "It  was  properly  admissible  in 
evidence  on  the  ground  that  it  was 
more  than  thirty  years  old,  and 
therefore  its  execution  need  not  have 
been  proven  at  the  trial.  In  admit- 
ting written  documents  in  evidence, 
when  more  than  thirty  years  old,  the 
courts  do  not  go  altogether  upon  the 
presumption  that  the  subscribing 
witnesses  are  proved  to  be  dead,  but 
they  adopt  that  limit  of  time,  beyond 
which  proof  of  the  execution  of 
written  instruments  will  not  be  re- 
quired, although  the  subscribing  wit- 
nesses may  be  alive."  Settle  t'.  Ali- 
son, 8  Ga.  201   (1850). 
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say  the  supreme  court  of  Mississippi/  "  that  the  instrument  merely 
bears  date  thirty  years  before  the  time  of  its  production.  It  is 
necessary  to  show  that  it  has  been  in  existence  for  that  period  of 
time ;  and  that  may  be  done  not  only  by  evidence  of  its  execution, 
by  the  maker,  or  of  its  possession  by  the  party  claiming  under  it 
for  that  period,  but  by  circumstances  creating  the  presumption 
of  such  existence."  In  the  same  way,  in  New  York  existence 
for  thirty  years  is  not  sufficient  to  admit  the  instrument  without 
proof  of  execution.  "  If  possession  has  accompanied  the  deed, 
for  that  length  of  time,  that  is  enough.  If  not,  other  circum- 
stances may  be  resorted  to  for  the  purpose  of  raising  the  neces- 
sary presumption  in  favor  of  the  deed."  ®  Possession  under  the 
deed  in  question  by  a  predecessor  in  title®  has  been  deemed 
sufficient. 

Effect  of  Circumstances  of  Suspicion. —  Where  circumstances 
of  suspicion  surround  the  genuine  character  of  a  document  thirty 
years  old,  the  question  of  applying  to  it  the  present  rule  is  one 
largely  of  administration.  Should  the  evidence  in  the  case  ex- 
plain and  account  for  these  circumstances  to  the  satisfaction  of 
the  presiding  judge,  he  may  admit  the  writing  to  the  benefit  of 
the  rule  of  procedure.^**  The  use  of  ancient  records  in  their  as- 
sertive capacity,  i.  e.,  as  evidence  of  the  facts  declared  is  else- 
where considered." 

§  1166.  (Pseudo-presumptions);  Consequences   of  Corduct. — 

It  is  said  that  each  person  is  presumed  to  intend  the  natural  con- 
sequences of  his  acts,^  though  not  necessarily  all  the  results  which 

7.  Fairly  v.  Fairly,  38  Miss.  380  denee,  without  proof  that  it  contained 
( 1859 ) .  the  records  of  the  original  proprietors 

8.  Clark  v.  Owens,  18  N.  Y.  434  of  the  town.  ,  .  .  The  jiiry  may 
(1858).  well  presume  many  things,  which  it 

9.  Burgin  v.  Chenault,  9  B.  Mon.  would  be  indispensable  to  prove  in  re- 
285   (1848).  lation   to    more    recenjt   documentary 

10.  Walton  V.  Coulson,  1  McLean  evidence."  Little  v.  Downing,  37  N. 
120    (1831).  H.   355,   365    (1858). 

11.  §§  2960  et  seq.  King  v.  Little,  §  1166-1.  Arkcmsas. —  Simpson  v. 
1  Cush.  436  (1848).  "An  ancient  State,  56  Ark.  8,  19  S.  W.  99 
book  of  records,  purporting  to  be  the  (1892). 

proprietary  records  of  Rumney,  accom-  California. — ^People  v.  White,  (App. 

panied  as  it  was  by  an  admission  that  1907)   90  Pac.  471   (1907). 

it  came  from  the  custody  of  the  town  Illinois. —  Lane  v.  People,  142  III. 

clerk  of  Rumney,  the  proper  deposi-  App.  571  (1908). 

tary,  by  statute,  of  the  public  records  'New  Yorh. —  Ampersand  Hotel  Co. 

of   that  character   belonging   to   the  v.  Home  Ins.   Co.,  115  N.  Y.  Suppl. 

town,   was  properly  admitted   in   evi-  480,  131  App.  Div.  361   (1909). 
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actnally  do  follow  from  tlieirL,  thougli  they  might  reasonably  have 
Ijeen  foreseen.  In  like  manner,  it  has  been  announced,  with  regard 
to  acts  embodied  in  docnments,^  that  it  will  be  presumed  that  he 
who  executes  an  instrument,  whether  by  signing  it  himself  in  the 
usual  way,^  or  by  means  of  his  mark,*  or  through  some  one  who  is 
directed  to  do  so^  understands  the  nature,  force  an-d  effect,  of  the 
writing.  An  obvious  peculiarity  of  this  so-called  "  presumption  " 
is  that  it  is  in  no  sense  an  inference  of  fact'^  The  happening  of 
an  event  does  not  in  the  least  indicate  that  such  was  the  result 
intended.  For  example,  a  person  throws  a  stone  at  another,  and 
misses  him.  Evidently  this  was  not  the  result  intended  but  a 
mere  failure  to  carry  out  the  actual  intention.^  If  the  stone  had 
struck  the  person  at  whom  it  was  aimed,  the  thrower  would  not 
be  at  liberty  to  eay  that  he  did  not  intend  the  injury  to  the  eye, 
ear  or  other  part  of  the  body  which  the  blow  occasioned.®  These 
the  thrower  may  be  presumed  to  have  intended  in  the  rather  un- 
usual and  contradictory  sense  that  it  is  not  material  whether  he 
intended  them,  specifically  or  not  so  far  as  his  liability  for  their 
effect  is  concerned.     He  intended  the  act  of  throwing  at  the  per- 


OMa. — State  v.  Strothers,  8  Ohio  S. 
&  C.  PI.  Dee.  357   (1898). 

Wisconsin, —  Timm  v.  Bear,  29 
Wis.  254   (1871). 

United  States. —  U.  S.  v.  Antony, 
11   Bktch.  200    (1873). 

Ungland. —  E.  v.  Wxon,  3  M.  &  S. 
11,  15     (1814). 

2.  Perrin  v.  U.  S.  Express  Co.,  (N. 
J.  1909)  74  Atl.  462.  The  inference 
may  be  rebutted.  MeKittrick  v. 
Greenville  Tra^rtion  Co.,  (S.  C.  1909) 
66  S.  E.  289. 

3.  Delaware. — -Green  v.  Maloney,  7 
Houst.  22,  30  Atl.  672   (1884). 

Illinois. —  Doran  v.  Mullen,  78  111. 
342    (1875). 

liouisiana. —  Boagni  v.  Eouchy,  26 
La.  Ann.  594   (1874). 

Madne. —  Mattocks  v.  Young,  66 
Me.  459   (1876). 

Massachusetts. — Androseoggim  Bank 
».  Kimball,  10  Cush.  373   (1852). 

Texas. —  Watson  r.  Vansiokle,  ( Civ. 
App.  1909),  114  S.  W.  1160;  Howell 
V.  Henrick,  (Civ.  App.  1894)  25  a  W. 
41. 


4.  Lipphard  v.  Humphrey,  28  App. 
Cas.  (D.  C.)  355  (1906);  Doran  v. 
Mullen,  78  111.  342    (1875). 

5.  Harris  v.  Story,  2  E.  D.  Smith 
(N.  Y.)    363    (1854). 

6.  Connecticut. —  Board  of  Water 
Com'TS  of  City  of  New  London  v. 
Bobbins  &  Potter,  74  Atl.  938  (1910). 

Indiana. —  Clem  v.  State,  31  Ind. 
480    (1869). 

Kansas. —  Madden  V.  State,  1  Kan. 
340,  356    (1863). 

Louisiana. —  State  V.  Swayze,  30 
La.  Ann.  1323    (1878). 

Maine. —  State  v.  Hersom,  90  Me. 
273,  38  Atl.   160    (1897). 

New  York. —  Thomas  v.  People,  67 
N.  Y.  218  (1876);  Stokes  v.  People, 
53  N.  Y.  164,  13  Am.  Rep.  492 
(1873). 

7.  State  V.  Hersom,  90  Me.  273, 
38  Atl.  160   (1897). 

8.  U.  S.  V.  Breese,  (N.  C.  1909)  173 
Fed.  402. 
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son.  Intending  an  act,  intends  its  natural  consequences.  Legal 
sanctions  could  be  reasonably  administered  on  no  other  basis. 
A  further  peculiarity  of  this  so^alled  presumption  is  that  even 
though  the  consequence  reached  be  a.  necessary  one  it  is  impossible 
to  reason  back  to  an  intention  to  do  it.  In  the  case  supposed, 
merely  throwing  a  stone,  in  a  given  direction  with  a  certain  veloc- 
ity, such  as  necessarily  to  hit  a  person  as  yet  unseen  suggests  no 
inference  of  an  intention  to  throw  the  stone  at  the  person,  in  a 
sense  which  will  render  the  thrower,  in  the  'absence  of  exceptional 
circumstances,  liable  for  the  consequences  of  his  act.^  The  "  pre- 
sumption "  now  under  consideration  is  apparently  a  paraphrase 
for  the  statement  of  a  very  ordinary  rule  of  substantive  law  to 
the  effect  that  one  who  does  an  act  prohibited  by  law  takes  the 
risk  of  all  the  natural  consequences  of  his  act,  and  cannot,  except 
where  intent  is  an  element  of  the  liability  charged,-'""  escape  re- 
sponsibility for  the  consequences  of  his  conduct  by  saying  that  they 
were  not  embraced  within  the  scope  of  his  intention.  So  under- 
stood, the  maxim  is  undoubtedly  correct.  It  suffers,  however,  from 
the  infirmity  that  it  has  no  possible  connection  with  the  law  of  evi- 
dence in  general  or  the  subject  of  presumptions  in  particular. 

§  1167.  (PseudO'presumptions;  Consequences  of  Conduct); 

Presumption  of  Law  Repudiated. —  Xot  unnaturally  certain  courts 
have  distinctly  repudiated  the  existence  of  any  presumption  of 
law  so  fantastic  as  this.  It  has  been  treated,  so  far  as  probative 
at  all,  as  a  mere  inference  of  fact.  "  The  presumption,"  say  the 
supreme  court  of  Kansas,  "  that  the  accused  intended  the  natural 
and  probable  consequences  of  his  own  acts  is  not  one  of  law  to  be 
applied  by  the  court,  but  one  of  fact  to  be  weighed  by  the  jury."  ^ 
"  The  intention  may  be  inferred,"  say  the  court  of  appeals  of 
the  state  of  iSTew  York,  "  from  the  act,  but  this,  in  principle,  is 
an  inference  of  fact  to  be  drawn  by  the  jury,  and  not  an  implica- 

9.  Nicol  V.  Crittenden,  55  Ga.  497  natural  and  usual  consequences  of  his 
( 1875) .  acts  will  prevail  unless  the  jury  enter- 

10.  The  rule  that  in  certain  ciim-  tain  a,  reasonable  doubt  whether  such 
inal  cases  the  psychological  fact  of  intention  actually  existed.  Wells  v. 
intent  must  be  established  by  the  Territory,  14  Okl.  436,  78  Pac.  124 
prosecution  beyond  a  reasonable  doubt  ( 1904) . 

has  been  put  into  the  rather  confusing  §  1167-1.  Madden  v.  State,  1  Kan. 

form  of  saying  that  the  presumption       340,  356   (1863). 
of    law    that    a    person    intends    the 
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tion  of  law  to  be  applied  by  the  court."  ^  The  courts  of  Louisiana* 
and  those  of  other  jurisdictions  have  made  similar  rulings.  Courts 
which  have  repudiated  a  presumption  of  malice  from  killing  by 
the  deliberate  use  of  a  deadly  weapon*  have  shared  this  view. 

§  1168,  (PseudO'presvmptions);  Good  Character. —  While 
pseucZo-presrumptions  frequently  parap'hrase  rules  in  the  substan- 
tive law  of  rights  and  liabilities,  they  may  equally  well  meta- 
morphose a  rule  in  the  law  of  procedure.  An  instance  of  the  latter 
class,  is  that  relating  to  proof  of  good  character  in  criminal  pro- 
ceedings. It  is  a  familiar  rule  of  procedure,  elsewhere  consid- 
ered,^ that  unless  and  until  the  accused  in  a  criminal  case  shall 
open  the  issue  of  character,  no  inference  shall  be  dravra.  that  he 
did  the  act  in  question  because  he  had  traits  of  character  which 
would  permit  or  predispose  him  to  do  it.  By  a  psewcZo-presump- 
tion,  this  procedural  rule  has  been  paraphrased  into  language 
appropriate  to  the  law  of  presumptions,  as  if,  in  short,  instead 
of  a  rule  of  law  it  were  a  teaching  of  exj^erience.  It  is  siaid,  that 
until  the  defendant  introduces  evidence  of  good  character  the  law 
requires  that  the  jury  should  not  presume  it  to  be  bad."  A  similar 
but  somewhat  more  accurate  statement  is  to  the  effect  that  in  the 
absence  of  evidence  on  the  subject  of  character,  there  is  no  pre- 
sumption of  law*  as  to  whether  it  shall  be  assumed  to  be  good  or 
bad  *  and  that,  consequently,  the  whole  matter  is  one  of  fact  to  be 
determined  simply  by  the  inferences  to  be  logically  drawn  from 
the  evidence.®  In  point  of  fact,  moreover,  it  would  be  generally 
agreed  that,  with  regard  to  the  nature  of  actual  character,  there 

2.  stokes  V.  People,  53  N.  Y.  164,  106  Fed.  892,  46  C.  C.  A.  22  (1901). 
179   (1873).  See  also,  Harrington  v.  State,  19  Oil. 

3.  State  V.  Swayze,  30  La.  Ann.  pt.       St.  264   (1869). 

2,  1323    (1878).  3.  §§  3310  et  seq. 

4.  §§  1138  et  seq.  4.  Griffin  v.  State,  (Ala.  1909)  50 
§  1168-1.  §§  3275  et  seq.  South.  962;  Banner  v.  State,  54  Ala. 
2.  District  of  Columbia. —  U.  S.  v.      127,  25  Am.  Rep.  662   (1875);  Addi- 

Neverson,  1  Maekey  153    (1880).  son  i:  People,  193  III.  405,  62  N.  E. 

lou-a. —  State     v.     Dockstader,     42  235     (1901).       See    also,    Newsom    v. 

Iowa  436   (1876).  State,     107     Ala.     133,     18     So.     206 

Kansas. —  State  v.  Smith,  50  Kan.  (1894). 

69,  31  Pac.  784   (1892).  5.  "While  it  is  true  that  the  law 

New    York. — Ackley    v.    People,    9  presumes    every   one    to   be   innocent 

Barb.  609    (1850).  until    the    contrary    appears   by   evi- 

North   Carolina. —  State  r.   O'Neal,  dcnee,  it   does  not  presume  everyone 

29  N.  C.  351   (1847).  to   have   a   good   character.     It   pre- 

Unitcd    States. —  iluUen    r.    V.    S.,  sumes  nothing  in  respect  to  a  defend- 
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is  no  presxunption,  in  case  of  a  person  on  trial  for  crime,  that  it 
is  either  good  or  bad.* 

It  is  probable  that  much  of  this  presumption  as  to  character  is, 
in  reality,  an  ofEshoot  of  the  more  general  "  presumption  of 
innocence."  "^ 

§  1169.  (Pseudo-presumptions) ;  Knowledge  of  Law. —  "  Every 
one,"  it  is  said,  "  is  presumed  to  know  the  law."  ^  It  has  been 
said  in  a  criminal  case  that  the  accused  is  thus  "  presumed  to 
know  the  law."  ^    It  has  even  been  authoritatively  .announced  that 

ant's  general  reputation.  In  the 
absence  of  all  proof  on  the  subject, 
his  character  is  not  to  be  taken  as 
either  good  or  bad;  and  the  jury  are 
not  authorized  by  assuming  that  it  is 
one  or  the  other,  to  let  it  have  weight 
in  inclining  them  toward  either  his 
acquittal  or  his  conviction.  In  such 
a  case,  their  verdict  should  be 
founded  entirely  on  the  evidence 
legally  introduced,  and  not  on  any 
idea  unsupported  by  direct  testimony 
concerning  his  general  character." 
Banner  v.  State,  54  Ala.  127,  131 
(1875).  If  the  accused  does  not  at- 
tempt to  put  his  good  reputation  in 
issue  by  the  introduction  of  evidence 
on  the  subject,  he  is  not  entitled  to 
an  instruction  telling  the  jury  that 
the  law  presumes  that  he  has  a  good 
character  and  reputation  until  the 
contrary  is  proven,  and  that  they  can- 
not consider  the  omission  to  prove  the 
same  as  a  circumstance  against  him, 
but  must  presume  his  reputation  to 
be  good  without  any  proof  on  the  sub- 
ject, and  take  the  same  into  consider- 
ation in  making  up  their  verdict. 
Addison  v.  People,  193  111.  405 
(1901). 

License  to  practice  as  an  attorney 
does  not  give  rise  to  a  necessary  in- 
ference of  good  character.  Haynes  v. 
State,  17  Ga.  465  (1855). 

6.  Gater  v.  State,  (Ala.  1904)  37 
So.  692. 

7.  §§  1172  et  seq.;  United  States 
V.  Guthrie,  (Ohio  1909)  171  Fed.  528. 

§  1169-1.  Colorado.— Saxton  v. 
Perry,  107  Pac.  281  (1910)  (state 
statute ) , 


District  of  Colurnbia. —  Strong  v. 
District  of  Columbia,  1  Mackey  265 
(1881). 

Georgia. —  Butler  V.  Livingston,  15 
Ga.   565    (1854). 

Indiana. —  Hays  v.  Martz,  90  N.  E. 
309  (1910)  [rehearing  denied,  89  N. 
E.  303  (1909)  (liability  to  change  in 
law)];  Piatt  V.  Scott,  6  Blaekf.  389, 
39  Am.  Dec.  436   (1843). 

Louisiana. — State  v.  Jones,  118  La. 
369,  43  So.  967  (1907)  (drawing  of 
venires ) . 

Michigan. —  Detroit  v.  Martin,  34 
Mich.   170,  22  Am.  Eep.   512    (1876). 

Mississippi. —  Whitton  v.  State,  37 
Miss.   379    (1859). 

'New  York. — ^I^ew  York  Cent.  Ins. 
Co.  V.  Kelsey,  13  How.  Pr.  535 
(1856). 

North  Carolina. — Hart  v.  Eoper,  41 
N.  C.  349,  51  Am.  Dec.  425   (1849). 

Rhode  Island. — luszkewicz  v.  Luther, 
76  Atl.  829    (1910). 

Tennessee. —  King  v.  Doolittle,  1 
Head  77   (1858). 

England. —  Home  v.  Barton,  8  De 
G.  M.  &  G.  587,  2  Jur.  N.  S.  1033,  26 
L.  J.  Ch.  225,  4  Wkly.  Rep.  821,  57 
Eng.  Ch.  454  (1856).  Courts  con- 
clusively presumed  that  which  in  a 
vast  number  of  cases  m.ust  of  course 
be  contrary  to  the  fact  .  .  .  that 
every  sane  person,  above  the  age  of 
fourteen  is  acquainted  with  the  crim- 
inal as  well  as  the  civil,  the  common 
as  well  as  the  statute,  law  of  the 
land."      Taylor,  Evid.,  §  80. 

2.  Brunaugh  v.  State,  (Ind.  1910) 
90  N.  E.  1019. 
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a  person  is  "  conclusively  presumed "  to  know  the  law  of  tlie 
forum.^ 

§  1169a.  (Pseudo=presumptions;  Knowledge  of  Law);  In- 
stances of  Application. — A  statement  of  certain  of  the  ramifica- 
tions of  this  presumption  shows  its  real  meaning  with  sufficient 
plainness.  Governmental  regulations  of  a  particular  department, 
as  that  of  the  post  office/  will  be  "  presumed,"  it  is  said,  to  be 
known  to  the  persons  employed  therein  so  far  as  they  are  thereby 
affected.  A  member  of  the  general  public  is  "  presumed  "  to  be 
acquainted  only  with  the  public  laws  of  the  state^  or  country  in 
which  he  resides  or  carries  on  business.*  One  dealing  with  a 
city  and  living  therein  is  presumed  to  have  knowledge  of  the  ordi- 
nances enacted  by  and  in  force  in  that  municipality.*     In  the 


3.  State  V.  Corning  State  Sav. 
Bank,  (Iowa  1907)  113  N.  W.  500 
(inability  of  savings  bank  to  borrow 
money  for  ordinary  purposes).  "It 
is  often  said  that  tlie  presumption  of 
'  legal  knowledge '  is  a  positive  rule 
of  law,  and  applies  to  all  cases  where 
acts  are  knowingly  done  which  are 
expressly  forbidden  by  law,  and  gives 
rise  to  a  conclusive  presumption  of 
criminal  intent.  If  the  word  '  con- 
clusive,' in  this  connection,  means 
'  irrebuttable,'  then  such  presumption 
is  very  unreasonable  when  applied  to 
all  criminal  charges  and  is  not  justi- 
fied to  that  extent  of  meaning  by  any 
considerations  of  public  policy.  Xo 
man  knows  all  the  law.  Judges  differ 
in  their  legal  decisions,  and  lawyers 
are  continually  discussing  in  the 
courts  doubtful  and  controverted 
questions  of  law.  .  .  .  The  pre- 
sumption of  '  legal  knowledge '  is  a 
general  rule,  and  not  accurately  de- 
fined as  to  the  extent  of  its  applica- 
tion. I  do  not  regard  it  as  a  positive 
rule  of  law,  but  as  a  very  strong  pre- 
sumption; subject  to  some  reasonable 
qualifications  in  criminal  trials, 
where  the  life  and  liberty  of  the 
citizen  are  involved.  In  such  cases 
the  law  should  be  liberally  construed, 
so  as  to  give  effect  to  all  of  its  benef- 
icent   provisions,    to    avoid    conflict 


of  rules  of  law,  and  secure  the  citizen 
against  anything  that  would  be  un- 
just or  oppressive.  The  beneficent 
presumption  of  innocence,  and  the 
doctrine  of  a  reasonable  doubt, —  so 
important  in  the  trial  by  jury, — 
would  be  of  little  benefit  to  a  person 
on  trial  for  crime,  if  the  mere  proof 
of  an  unlawful  act  knowingly  com- 
mitted by  him  was  received  in  a 
court  of  justice  as  conclusive  evidence 
of  guilt."  U.  S.  V.  Smith,  (U.  S.  1886) 
27  Fed.  854,  856,  857. 

§  1169a-l.  East  Tennessee,  etc.,  E. 
Co.  V.  White,  15  Lea  (Tenn.)  340 
(1885). 

2.  Wadsworth  c.  Board  of  Suprs. 
of  Livingston  County,  115  N.  Y. 
Suppl.  8    (1909). 

3.  Keystone  Driller  Co.  r.  San 
Francisco  Super.  Ct.,  138  Cal.  738, 
72  Pac.  398  (1903)  (stockholders  of 
foreign  corporation)  ;  Hill  v.  Spear, 
50  X.  H.  253,  9  Am.  Rep.  205  (1870). 
But  see  Stedman  v.  Davis,  93  N.  Y. 
32  (1883). 

4.  Hope  r.  City  of  Alton,  116  111. 
App.  116  (1904)  [affirmed  214  III. 
102,  73  N.  E.  406  (1905)];  Galbreath 
V.  Moberly,  80  Mo.  484  (1883).  The 
same  idea  may  be  put  into  the  form 
of  saying  that  where  one  enters  into 
a  contract  with  a  city  relying  on  a 
law  afterwards  declared  to  be  uncon- 
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same  way  any  person  is  "  presumed  "  to  have  an  accurate  knowl- 
edge of  the  meaning  of  the  language  which  he  employs  orally 
or  in  writing,  when  entering  upon  a  definite  legal  relation.®  On 
the  contrary,  no  one  is  "  presumed  "  to  know  the  by-laws  of  an 
academy,®  what  a  foreign  law  is''  or  how  a  domestic  court  will 
construe  a  law  of  the  forum.^  So  great  indeed  is  the  diSiculty, 
not  to  say  impossibility,  of  knowing  precisely  what  the  law  on  a 
large  number  of  debatable  questions  actually  is,  that  negligence 
will  not  be  imputed  even  to  a  counsellor  at  law  who,  in  giving 
advice,  has  adopted  an  erroneous  but  widely  accepted  construction 
of  a  provision  of  law.®  The  more  intricate  and  doubtful  the  pro- 
vision of  law  may  be,  tho  less  will  the  court  feel  inclined  to  en- 
force the  maxim  of  jurisprudence  made  to  do  duty  as  a  part  of 
the  law  of  evidence.  So  where  trustees  act  in  good  faith  and 
under  the  advice  of  counsel  but  under  an  erroneous  construction 
of  the  law,  the  supreme  court  of  Ohio  say:  "Would  it  be  just 
under  such  circumstances  to  hold  them  accountable  for  their 
ignorance  of  this  recondite,  and  I  might  even  say,  doubtful  prin- 
ciple of  law  ?     .     .     .     A  majority  of  the  court  think  not."  ^° 

§  1170.  (PseudO'presumptions;  Knowledge  of  Law);  No  In- 
ference of  Fact. —  Confessedly,  the  proposition  that  everyone  is 
presumed  to  know  the  law  rests  upon  no  basis  of  fact.-^    For  the 

stitutional,  his  ignorance  of  the  law  (1874)  ;   Morrill  v.  Graham,  27  Tex. 

is  no  excuse.     City  of  Plattsmouth  v.  646  (1864). 

Murphy,   (Neb.  1905)   105  N.  W.  293.  10.  Miller  v.  Proctor,  20  Ohio  St. 

5.  Long  V.  Newman,   10   Cal.   App.  443    (1870). 

430,   102  Pac.  534    (1909);   Newman  §  H70-1.  A?a6am(i.— Brent  r.  State, 

V.    Flowers'    Guardian,     (Ky.    1909)  43  Ala.  297   (1869). 

121  S.  W.  652;  People's  Bank  v.  Hans-  California. —  Rued    v.    Cooper,    119 

brough,  89  Mo.  App.  252  (1901).  Cal.  463,   51   Pac.   704    (1897). 

6.  Boyers  v.  Pratt,  1  Humphr.  Geor^ria.— Ryan  v.  State,  104  Oa. 
(Tenn.)    90   (1839).  78,  30  S.  E.  678   (1898). 

7.  King  V.  Doolittle,  1  Head  Michigan. — Black  v.  Ward,  37  Mich. 
(Tenn.)    77    (1858).  191,  15  Am.  Rep.  162   (1873). 

8.  Brent  v.  State,  43  Ala.  297  Zfew  Jersey. —  State  v.  Cutter,  36 
(1869)     (constitutionality  of   special  N.  J,  L.  125   (1873). 

act);   Miller  v.  Proctor,  20  Ohio  St.  Pennsylvania. —  Lake  Shore,  etc..  R. 

442     (1870)     (recondite   rule).      The  Co.  v.  Rosenzweig,  113  Pa.  St.  519,  6 

maxim  does  not  apply  to  questions  of  Atl.  545    (1886). 

doubtful  construction.     New  York  k  Texas. —  Morrill  v.  Graham,  27  Tex. 

Cleveland   Gas   Coal   Co.  v.  Graham,  646  (1864). 

226    Pa.    348,  75    Atl.    657     (1910)  Vnited    Stores.— Marsh     v.     Whit- 

(gi'ant).  more,    21   Wall.   178,   22    L.    ed.    482 

9.  Mash  V.  Whitmore,  21  Wall.  178  (1874). 
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most  learned  jurist  or  industrious  judge  to  advance  a  serious  claim 
to  a  knowledge  of  all  the  law  would  appear  farcical.'  That  which 
cannot  truly  be  predicated  of  the  wisest  ^and  most  skilled  of  man- 
kind can  scarcely  be  true,  in  any  just  sense  connected  with  the 
reality  of  things,  in  case  of  the  most  ignorant  or  debased.  "  There 
is  no  presumption  in  this  country,"  says  Mr.  Justice  Maule,^ 
"  that  every  person  knows  the  law ;  it  would  be  contrary  to  com- 
mon sense  and  reason  if  it  were  so."  In  the  same  way,  Lord  Mans- 
field, in  Jones  v.  Randall,*  said,  speaking  of  the  contention  that 
all  the  judges  knew  the  laws,  "  as  to  the  certainty  of  the  law  men- 
tioned ...  it  would  be  very  hard  upon  the  profession,  if 
the  law  was  so  certain  that  everybody  knew  it ;  the  misfortune  is 
that  it  is  so  uncertain,  that  it  costs  much  money  to  know  what 
it  is,  even  in  the  last  resort." 

Absence  of  Prohative  Force  Demonstrated. —  So  far  as  the 
absence  of  any  basis  of  fact  is  not  obvious  on  the  mere  statement, 
it  may  be  established  by  the  simple  experiment  of  attempting  to 
.use  the  presumption,  not  as  an  expression  of  the  rule  that  actual 
knowledge  of  the  existence  of  a  law  is  immaterial  but  as  evidence 
to  show  the  existence  of  actual  knowledge  when  the  latter  becomes 
a  material  fact.  It  will  be  at  once  discovered  that  the  presump- 
tion ceases  to  operate.  Thus,  where  the  question  is  whether  a 
client  knew  enough  law  to  understand  when  and  in  what  courts 
the  services  charged  against  him  by  an  attorney  were  rendered, 
the  court  say,  "  The  question  is,  whether  this  bill  conveys  informa- 
tion enough  to  a  person  as  ignorant  of  the  law  as  he  may  with  pro- 
priety be.  I  think  that  the  client  is  not  to  be  presumed  to  know 
that  the  business  was  done  in  Chancery,  because  of  the  mention 
of  warrants,  interrogatories,  decrees,  and  the  like.  .  .  .  After- 
wards there  oomes  a  charge  for  '  perusing  decrees  and  reports 
at  the  Eeport-Office'  which  it  is  said  the  client  must  know  could 
only  be  in  Chancery.  I  do  not  agree  that  the  client  is  to  be  pre- 
sumed to  know  anything  of  the  kind."  °    In  like  manner,  where, 

England. —  Eeg.   v.   Tewkesbury,   L.  (1774)    (wager  upon  the  existence  of 

R.   3   Q.   B.   639,   9   B.   &  S.   683,   37  a    rule    of    law   not   upon    a    certain 

L.  J.  Q.  B.  288,  18  L.  T.  Rep.  (N.  S.)  event). 

851,    16    Wkly.    Rep.    1300     (1868);  3.  Martindale   v.   Falkner,   3  C.  B. 

Martindale  r.  Falkner,  2  C.  B.  706,  3  706,  719   (1846). 

D.  &  L.   600,   10   Jur.   161.   15   L.  J.  4.  1  Cowper  37   (1774). 

C.  P.  91,  53  B.  C.  L.  706  (1846).  5.   Martindale   v.   Falkner,   2  0.  B. 

2.  Jones  v.  Randall,   1   Cowper  37  709   (1846). 
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by  statute,  all  votes  cast  at  a  certain  election  for  a  candidate 
were,  if  the  latter  was  known  to  be  ineligible  to  election,  thrown 
away  and  an  election  w^as  held  at  which  votes  were  cast  for  A., 
who  was  by  a  plain  provision  of  law  ineligible  to  the  office  in  ques- 
tion, it  was  decided  that  there  was  no  such  presumption  that  the 
voters  knew  the  law  as  to  prove  that,  as  a  matter  of  fact,  they  did 
know  it  and,  by  conseqiience,  that  such  votes  would  be  thrown 
away.  "  It  does  not  seem  to  me  consistent  with  either  justice 
or  common  sense  or  common  law,  to  say  that  because  these  voters 
were  aware  of  a  certain  circumstance,  they  were  necessarily  aware 
of  the  disqualification  arising  from  that  circumstance. 
A  maxim  has  been  cited,  which,  it  has  been  urged  imputes  to  every 
person  a  knowledge  of  the  law.  The  maxim  is  ignorantia  legis 
neminem  excusat,  but  there  is  no  maxim  that  says  that,  for  all 
intents  and  purposes,  a  person  must  be  taken  to  know  the  legal 
consequences  of  his  acts."  ®  In  much  the  same  way,  in  a  case 
where  a  promissory  note  payable  in  Canada  was  to  be  paid  in 
"  Canada  Currency  "  and  this  was  construed  to  mean  payment  in 
gold,  the  contention  was  made  that,  as  the  parties  must  be  pre- 
sumed to  know  that,  by  the  law  of  Canada  the  note  would  have 
been  payable  in  gold  without  express  stipulation,  some  other  mean- 
ing must  have  been  intended.  The  court,  in  dealing  with  this 
contention,  say:  "  The  maxim  referred  to  in  regard  to  a  knowl- 
edge of  law  is  misapplied.  No  man  can  avoid  a  liability,  as  a 
general  thing,  because  he  is  ignorant  of  the  law.  This  is  an  essen- 
tial rule  of  society.  But  the  law  is  not  so  senseless  as  to  make 
absurd  presumptions  of  fact." ''  In  general,  therefore,  where  it 
is  necessary  to  establish  the  fact  of  actual  knowledge  afiirmative 
proof  to  that  effect  must  be  introduced.^  ISTo  assistance  in  so 
doing  can  be  derived  from  the  pseudo-presumption  itself. 

6.  Queen  v.   Mayor  of  Tewksbury,  &  P.   556    (1827);   Alderson  v.   Clay, 
L.  R.  3  Q.  B.  629    (1868).  1  Stark.  327  (1816);  Wiltzie  v.  Adam- 

7.  Black    V.    Ward,    27   Mich.    191  son,   1   Phill.  &  Am.   Ev.   339,    (10th 
(1873).  ed.),  1  Phill.  &  Am.  Ev.  375  (5th  ed.) 

8.  Vogel  V.  Brown,  201  Mass.  261,  (1789),   1   Phill,   Evid.   253.     An  in- 
87  N.  E.  686   (1909).  ference  of  fact  may,  of  course,  arise 

Club   rules. —  For   example,   a   club  as  to  a  person's  knowledge  of  specific 

member    may    fairly   be    inferred    to  provisions  of  law.     Actual  knowledge 

know  the  rules  and  regulations  of  a  may  be   directly   or   circumstantially 

club    kept   by   its    proper    officers   or  proved.      In    certain    cases,    it    may 

servants   and  open  at   all   reasonable  fairly  be   inferred.      For   example,    a 

times   to   the   inspection   of  the  club  sheriff   may   properly  be   said   to   be 

members.     Raggett  v.  Musgrave,  2  C.  presumed  to  know  a  particular   pro- 
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§  1171.  (Pseudo=presumptions;  Knowledge  of  Law);  Real 
Nature  of  Presumption. —  The  real  nature  of  this  so  called  "  con- 
elusive  presumption,"  as  it  is  occasionally  called,  is  further  shown 
by  the  limitations  which  have  judioially  been  placed  upon  its 
scope  and  effect.  "  It  must  be  confined,"  say  the  supreme  court 
of  Alabama,  "  to  presuming  that  all  persons  know  the  law  exists, 
but  not  that  they  are  presumed  to  know  how  the  courts  will  construe 
it,  or  whether,  if  it  be  a  statute,  it  will,  or  will  not,  be  held  to  be 
constitutional."  ^  A  further  qualification  of  much  practical  value 
is  pointed  out  by  the  stipreme  court  of  jSTew  Jersey.  "  Where  the 
act  done  is  malum  in  se,  or  where  the  law  which  has  been  infringed 
is  settled  and  plain,  the  maxim  in  its  rigor  will  be  applied;  but 
where  the  law  is  not  settled,  or  is  obscure,  and  where  the  guilty 
intention,  being  a  necessary  constituent  of  the  particular  offence, 
is  dependent  on  a  knowledge  of  the  law,  this  rule,  if  enforced, 
would  be  misapplied."  ^  Further  limitations  upon  the  scope  and 
effect  of  this  so  called  "  presumption  "  have  been  stated  with  much 
clearness  by  the  supreme  court  of  Tennessee.  "  The  familiar 
m^axim  that  ignorance  of  the  law  is  no  excuse  for  the  breach  or 
nonperformance  of  any  agreement,  because  anyone  is  presumed  to 
know  the  law  applies  only  to  general  public  laws,  which  prescribe 
a  rule  of  action  to  the  entire  community.  ...  It  has  no 
application  whatever  to  special  or  private  laws.  .  .  .  All  the 
authorities  concur,  that  ignorance  of  foreign  law  is  deemed  to  be 
ignorance  of  fact ;  because  no  one  is  presumed  to  know  the  f oreigTi 
law.  .  .  .  The  laws  of  the  other  states  of  the  Union  are  to 
be  regarded  as  foreign  laws."  ^ 

It  becomes  ohvious  that  this  so  called  presumption  is  merely  a 
semi-rhetorical  paraphrase  for  the  statement  that  actual  knowl- 
edge of  the  existence  of  a  law  is,  by  the  rules  of  the  substantive 
law,  immaterial,  when  the  question  arises  as  to  the  consequences 
of  its  violation,  however  important  the  state  of  his  actual  knowl- 
edge may  be  in  connection  with  the  moral  aspect  of  his  act.  If 
one  has  seen  fit  to  submit  himself  by  residence  or  through  doing 
business  therein  to  the  laws  of  a  jurisdiction,  he  will  not  be  ex- 
cused from  liability,  in  case  he  shall  violate  such  a  law,  by  the 

vision  ot  law.     Law  v.  Smith,  34  Utali  2.  Cutter  v.  State,  36  N.  J.  L.  135 

394,  98  Pac.  300   (1908).  (1873). 

§   1171-1.   Brent   i:  State,  43  Ala.  3.    King  v.     Doolittle,     1     Head 

297  (1869).  (Tenn.)   77  (1858). 
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mere  fact  of  ignorance  as  to  what  it  is,*  it  is  equally  clear  that 
he  who  joins  a  business  or  municipal  corporation  cannot  relieve 
himself  from  the  binding  effect  of  their  regulations,  duly  adopted, 
on  the  ground  that  he  did  not  understand  what  they  were.  That 
is  for  him  to  find  out  at  his  peril.^  In  other  words,  the  so  called 
presumption  of  knowledge  of  law  has  precisely  the  same  meaning 
as  the  equally  familiar  maxim,  Ignorantia  legis  neminem  excusat.^ 

§  1172.  (PseudO'prestunptioas) ;  "Presumption  of  Innocence." 

—  Few  false  presumptions  of  law  have  so  wide  a  vogue  or  have 


4.  Indiana. —  Winehart  v.  State,  6 
Ind.  30   (1854). 

Maryland. —  Grumbine  v.  State.  60 
Md.  355  (1883). 

Massachusetts. —  Com.  v.  Emmons, 
93  Mass.  6   (1867). 

United  States. —  U.  S.  v.,  Anthony, 
34  Fed.  Cas.  ISTo.  14,459,  11  Blatchf. 
200   (1873). 

England. —  Keg.  v.  Coote,  L.  E.  4 
P.  C.  599,  42  L.  J.  M.  C.  114,  29 
L.  T.  Eep.  (X.  S.)  Ill,  9  Moore  P. 
C.  (N.  S.)  463,  31  Wkly.  Eep.  553, 
14  Eng.  Reprint  587  (1873);  Mon- 
triou  V.  Jefferys,  2  C.  &  P.  113,  E.  & 
M.  317,  12  E.  C.  L.  479    (1825). 

Canada. —  Keg.  v.  Mailloux,  16  N. 
Brunsw.  493  (1876).  "It  is  a  rule 
of  presumption,  adopted  from  neces- 
sity, and  to  avoid  an  evil  which 
■would  otherwise  constantly  perplex 
the  courts  in  the  administration  of 
the  criminal  law;  that  is,  the  plea 
of  ignorance.  Hence  the  maxim  '  that 
ignorance  of  the  law  excuses  no  one.' 
The  courts  and  the  profession,  how- 
ever, well  known  that  this  necessary 
rule  of  presumption,  as  often,  and  per- 
haps oftener  than  otherwise,  presumes 
against  the  truth."  Brent  v.  State, 
43  Ala.  297  (1869).  "As  he  is 
bound  to  know  the  law,  he  is  held  to 
the  consequences  of  a  wilful  violation 
of  it,  whether  he  knew  of  its  exist- 
ence or  not.  Otherwise  it  would  be 
difficult  to  punish  any  man  for  a 
violation  of  law,  because  it  might  1»e 
impossible  to  prove  that  he  had  knowl- 
edge  of   the   law.     Hence    the   legal 


presumption  is  that  every  man  knows 
the  law  and  that  his  violations  of  it 
are  wilful."  Whitton  v.  State,  37 
Miss.  379  (1859).  "The  rule  is  that 
ignorance  of  the  law  shall  not  excuse 
a  man  or  relieve  him  from  the  con- 
sequences of  a  crime,  or  from  liability 
upon  a  contract."  Martindale  v.  Falk- 
ner,  2  C.  B.  709,  720  (1846).  "If  a 
man  knowingly  does  acts  which  are 
unlawful  the  presumption  of  law  is 
that  the  mens  rea  exists;  ignorance 
of  the  law  will  not  excuse  him."  E. 
V.  Mailloux,  3  Pugsley  493,  515  (1876). 

5.  Balfour  v.  Ernest,  S  C.  B.  (N.  S.) 
601,  38  L.  J.  C.  P.  170  (1859)  (regis- 
tered company ) . 

6.  Topolewski  t".  Plankinton  Pack- 
ing Co.,  (Wis.  1910)  126  N.  W.  554. 
"  No  man  can  avoid  a  liability,  as  a 
general  thing,  because  he  is  ignorant 
of  the  law.  This  is  an  essential  rule 
of  society."  Black  v.  Ward,  27  Mich. 
191(1873).  The  maxim,  "  Every  one 
is  presumed  to  know  the  law,"  does 
not  prevail  against  the  real  truth  as 
to  any  particular  situation  except  as 
regards  punishment  for  a  criminal 
offence  or  responsibility  for  actual 
damages  for  violation  of  private 
rights.  Topolewski  v.  Plankinton 
Packing  Co.,  (Wis.  1910)  136  N. 
W.  554.  "  The  presumption  of  law  is, 
that  every  one  understands  its  pro- 
visions, and  ignorance  in  that  regard 
cannot  be  pleaded  in  law."  Hartness 
V.  Great  Western  Ey.  Co.  of  Canada, 
2  Mich.  N.  P.  80,  83   (1871). 
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created  so  intolerable  a  confusion  in  the  law  of  evidence  as  the 
so  called  "  presumption  of  innocence."  The  "  presumption  of 
innocence  "  so  called,  is  one  invoked  with  extreme  frequency,  in 
civil  -^  and  still  more  often  and  with  more  important  effect  in 
criminal  ^  cases.  A  phraseology  commonly  employed  in  stating 
this  pseudo-presumption  of  law  is  to  the  effect  that  in  criminal 
cases,  a  person  accused  of  crime  is  presumed  to  be  innocent  until 


§  1172-1.  Arkansas. —  Hazen  v. 
Henry,  6  Ark.   S9    (1845). 

California. —  Henshall  v.  Marsh,  90 
Pac.  693  (1907);  Case  v.  Case,  17 
Cal.  598    (1861). 

Illinois. —  Russell  v.  Baptist  Theo- 
logical Union,  73  111.  339   (1874). 

Mississippi. —  Wilkie  v.  Collins,  48 
Miss.  496  (1873). 

Missouri. —  Klein  v.  Landman,  29 
Mo.  259    (1860). 

Nebraska. —  State  v.  Scheve,  65 
Neb.  853,  91  N.  W.  846,  93  N.  W. 
169,  59  L.  R.  A.  927    (1902). 

Xcw  York. —  Grant  v.  Riley,  44  N. 
Y.  Suppl.  238,  15  App.  Div.  190 
(1897). 

Pennsylvania. —  Horan  f.  Weiler, 
41  Pa.  St.  470   (1862). 

Vermont. — Philadelphia  F.  Assoc,  v. 
Merchants'  Nat.  Bank,  54  Vt.  657 
(1881). 

England. —  Rex  v.  Twyning,  2  B.  & 
Aid.  386,  20  Rev.  Rep.  480   (1819). 

Canada. —  ^Vright  l\  Skinner,  17  XJ. 
C.  C.  P.  317  (1S66).  It  is  said  that 
a  party  accused  of  crime  in  connection 
with  a  civil  case  is  entitled  to  the 
presumption  of  innocence.  Tliompson 
V.  Cornwell,  133  111.  App.  261   (1908). 

2.  Alabama. —  Rogers  v.  State,  117 
Ala.  192,  23  So.  82  (1897);  Waters 
V.  State,  117  Ala.  108,  22  So.  490 
(1897)  ;  Bryant  v.  State,  116  Ala. 
445,  23  So.  40   (1896). 

Arkansas. —  MoArthur  i\  State,  59 
Ark.  431,  27  S.  W.  628    (1894). 

California. —  People  r.  Arlington, 
131  Cal.  231,  63  Pac.  347  (1900); 
People  r.  O'Brien,  130  Cal.  1,  63  Pac. 
297  (1900)  ;  People  v.  Wmthrop,  118 
Cal.  85,  50  Pac.  390  (1897). 


Colorado. —  Fitch  v.  People,  100 
Pac.  1132   (1909). 

Connecticut. — State  v.  Smith,  65 
Conn.  283,  31  Atl.  206    (1894). 

Delaware. —  State  v.  Moore,  74  Atl. 
1112  (1910)  ;  State  V.  Fagan,  74  Atl. 
692  (1909);  State  i:  Dlugozima,  74 
Atl.  1086  (1909);  State  v.  Stewart, 
(Gen.  Sess.  1907)  67  Atl.  786;  State 
f.  Wolf,  66  Atl.  739    (1907). 

Florida. —  United  States  v.  Wilson, 
176  Fed.  806  (1910)  ;  Long  v.  State, 
42  Fla.  509,  23  So.  775  (1900); 
Reeves  c.  State,  29  Fla.  527,  10  So. 
901   (1892). 

Georgia. —  Raysor  v.  State,  132  6a. 
237,  63  S.  E.  786  (1909)  ;  Dorsey  v. 
State,  110  Ga.  331,  35  S.  E.  651 
(1900);  Campbell  r.  State,  100  Ga. 
267,  28  S.  E.  71    (1896). 

Illinois. —  Schintz  r.  People,  178  111. 
320,  52  N.  E.  903    (1899). 

Indiana. — ^Aszman  v.  State,  123  Ind. 
347,  24  X.  E.  123,  8  L.  R.  A.  33 
(1889)  [foUou-ing  Castle  v.  State, 
75  Ind.  146];  Line  v.  State,  51  Ind. 
172  (1875);  Long  v.  State,  46  Ind. 
582   (1874). 

Iowa. —  State  r.  Snyder,  115  N.  W. 
225  (1908);  Tweedy  v.  State,  5  Iowa 
433    (1857). 

Kansas. —  Home  v.  State,  1  Ivan. 
42,  81  Am.  Dec.  409    (1862). 

Kcntiwk;/. —  Keeton  r.  Com.,  32  Ky, 
L.  Rep.  1164,  108  S.  W.  315    (1908). 

Massachusetts. —  Com.  v.  Webster, 
5  Cush.  295,  320,  52  Am.  Dec.  711 
(1850). 

Michigan. —  People  v.  Potter,  89 
Mich.  353,  50  N.  W.  994  (1891); 
People  V.  De  Fore.  64  Mich.  693,  31 
N.  W.  585,  8  Am.  St.  Rep.  863  (1887). 
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proved  to  be  guilty.^  In  like  manner,  it  may  be  said,  tbat  since 
one  accused  of  crime  has  tbe  right  to  stand  mute,  no  presumption 
is  raised  against  Mm  if  he  chooses  to  remain  silent.* 

§  1172a.  (PseudO'presumptions;  "Presumption  of  Inno- 
cence"); General  Relations —  From  its  close  analogy  to  the  ad- 
ministrative assumption  against  wrongdoing  or  in  favor  of  legality 
and  good  faith'  this  subject  of  the  presumption  of  innocence  might 
with  apparent  propriety  have  been  considered  in  connection  with 
■assumptions  of  administration.  Indeed,  the  administrative  as- 
sumption in  favor  of  legality  and  good  faith  may  well  be  regarded 
as  the  "presumption  of  innocence"  in  civil  cases;  while  tie  so 
called  "  presumption  of  innocence "  fills  with  approximate  ac- 
curacy the  place  of  an  administrative  assumption  in  favor  of 
legality  and  good  faith  in  criminal  cases.^  The  rule  of  procedure 
in  question  is,  however,  persistently  treated  by  certain  courts  as  a 
presumption  of  law.    From  this  class,  according  to  what  appears 


Mississippi. —  Hemingway  v.  State, 
68  Miss.  371,  8  So.  317    (1890). 

Missouri. —  State  v.  Wilson,  130 
Mo.  App.  151,  108  S.  W.  1086   (1908). 

Nebraska. —  State  v.  Seheve,  93  N. 
W.  r69,  59  L.  E.  A.  927  (1903); 
Bartley  v.  .State,  53  Neb.  310,  73  N. 
W.  744   (1897). 

New  York. —  People  v.  American  Ice 
Co.,  120  N.  Y.  Suppl.  443  (1909); 
People  V.  Nileman,  8  N.  Y.  St.  300 
(1887)  ;  People  v.  Baker,  96  N.  Y. 
340  (1884)  ;  People  v.  Dixon,  3  Abb. 
Pr.  395,  4  Park.  Cr.  651  (1856); 
People  v.  Thayer,  1  Park.  Cr.  595 
(1825). 

Ohio. —  United  States  v.  Guthrie, 
171  Fed.  528  (1909);  Morehcad  v. 
State,  34  Ohio  St.  212  (1877)  ;  Ful- 
ler V.  State,  12  Ohio  St.  433  (1861)  ; 
State  V.  Thompson,  Wright  617 
(1834);  State  V.  Turner,  Wright  20 
(1831). 

Oklahoma. —  Humphrey  v.  State, 
(Cr.  App.  1910)  106  Pac.  978;  Eea  v. 
State,   (Cr.  App.  1909)   105  Pac.  381. 

Texas. —  Huggins  v.  State,  42  Tex, 
Cr.  364,  60  S.  W.  52  (1900)  ;  Blocker 
V.  State,  9  Tex.  App.  279  (1880); 
Smith    V.    State,    9    Tex.    App.    150 


(1880)  ;  Hutto  V.  State,  7  Tex.  App. 
44    (1879). 

Washington. —  State  v.  Clark,  107 
Pac.  1047    (1910). 

United  States. —  U.  S.  v.  Cole,  153 
Fed.  801  (1907)  ;  U.  S.  v.  Kenney,  90 
Fed.  257  (1898)  ;  Agnew  v.  U.  S.,  165 
U.  S.  36,  17  S.  Ct.  235,  41  L.  cd. 
624  (1896)  ;  Coffin  v.  U.  S.,  156  U.  S. 
432,  15  S.  Ct.  394,  39  L.  ed.  481 
(1894)  ;  U.  S.  V.  Montgomery,  26  Fed. 
Cas.  No.  15,800,  3  Sawy.  544  (1875)  ; 
U.  S.  V.  Gooding,  12  Wheat.  460,  6 
L.  ed.  693   (1827). 

England. —  McKinley's  Case,  33 
How.  St.  Tr.  275  (1817);  Despard's 
Case,  28  How.  St.  Tr.  345  ( 1803 ) . 

3.  State  V.  Luff,  (Del.  1910)  74 
Atl.  1079;  State  v.  Dinneen,  (Del. 
0.  &  T.  1896)  76  Atl.  623;  State  V. 
West,   (N.  C.  1910)   68  S.  E.  14. 

4.  People  V.  Emmons,  (Cal.  App. 
1910)   110  Pac.  151. 

§  1172a-l.  §§  1219  et  seq. 

2.  Thus  it  has  been  said  that  any 
presumption  to  be  brought  into 
play  in  construing  a  contract  in  a 
criminal  case  will  be  taken  in  favor 
of  accused.  Keller  v.  State,  (Tex.  Cr. 
App.  1905)   87  S.  W.  669. 


§  11^ 
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to  be  the  proper  definition  of  the  term  presumption  of  law,  it  is 
exduded  by  the  all-important  fact  that  it  possesses  no  basis  of 
logical  force,  i.  e.,  of  probative  relevancy ;  and  by  the  further  char- 
acteristic that  it  persists  in  operation  even  after  a  reasonably  satis- 
factory amount  of  evidence  has  been  introduced  against  the  ac- 
caused.^ 

§  1173.  (Pseudo-presumptions;  "Presumption  of  Inno- 
cence ") ;  An  overestimated  Rule. —  Much  stress^  has  frequently 
been  laid,  usually  in  a  rhetorical  way,  upon  this  statement  of  a 
legal  rule  as  to  the  criminal  burden  of  proof  as  if  some  logical 
weight  were  being  adduced  in  the  prisoner's  favor  by  reason  of 
this  so  called  "  presumption."  ^ 

Constitutional  right. —  Prisoners'  counsel  are  apt  to  speak  of 
it  as  in  the  nature  of  a  "  sacred  aegis  "  which  the  law  throws 

nocence  attends  accused  at  every 
stage  of  the  trial.  Frazier  v.  Com., 
(Ky.  1908)  114  S.  W.  268.  The  pre- 
sumption of  innocence  survives  all 
proceedings  until  the  rendition  of  a 
verdict  of  guilty.  Gow  v.  Bingham, 
107  N.  Y.  Suppl.  1011,  57  Misc.  66 
( 1907 ) .  Even  on  a  joint  information 
the  individual  guilt  of  accused  must 
be  established.  High  v.  State,  (Okl. 
Cr.  App.  1909)  101  Pac.  115.  The 
presumption  of  innocence  continues 
with  accused  throughout  the  trial, 
and  stands  as  sufficient  evidence  to 
justify  an  acquittal,  until  on  the 
whole  evidence  the  jury  is  satisfied 
beyond  a  reasonable  doubt  of  his  guilt. 
U.  S.  V.  Richards,  149  Fed.  443 
(1906).  "The  presumption  of  in- 
nocence is  not  a  mere  phrase  without 
meaning;  it  is  in  the  nature  of  evi- 
dence for  the  defendant;  it  is  as  irre- 
sistible as  the  heavens  till  overcome ; 
it  hovers  over  the  prisoner  as  a 
guardian  angel  throughout  the  trial; 
it  goes  with  every  part  and  parcel  of 
the  evidence."  Bradner,  Evidence  460, 
quoted,  but  not  with  approval  in 
Thayer,  Prelim.  Treat,  p.  553.  See 
also  Lawson,  Pres.  Ev.  433n. 

2.  "  This  is  a  common  topic  of 
declamation."  IMcKinley's  Case,  33 
St.  Tr.  275   (1817). 


3.  §§  939  et  seq.;  Hemingway  v. 
State,  68  Miss.  371,  408  (1890); 
Hutto  v.  State,  7  Tex.  App.  44,  49 
(1879).  See  Bowman  v.  Little,  101 
Md.  273,  61  Atl.  1084  (1905).  '"Tlie 
presumption  is  single,  and  the  same  in 
all  cases,  and  in  all  must  be  over- 
turned by  evidence  which  excludes 
every  other  reasonable  hypothesis  but 
that  of  guilt."  Hawes  v.  State,  88 
Ala.  37,  72  ( 1889 ) .  "  The  benefit  oX 
the  presumption  of  innocence  was 
fully  and  practically  secured  to  him 
[the  accused]  in  the  instruction  that 
the  state  must  prove  the  material 
elements  of  the  crime  beyond  a  reason- 
able doubt.  Morehead  v.  State,  34 
Ohio  St.  212  (1877);  "The  first  in- 
struction prayed  puts  the  point, 
whether  the  burthen  of  proof  of  the 
offences  charged  in  the  indictment 
does  not  rest  upon  the  United  States. 
Without  question  it  does  in  all  cases 
where  a  party  stands  charged  with 
an  offence,  unless  a  different  provision 
is  made  by  some  statute ;  for  the  gen- 
eral rule  of  our  jurisprudence  is  that 
the  party  accused  need  not  prove  his 
innocence;  but  it  is  for  the  govern- 
ment itself  to  prove  his  guilt  before 
it  is  entitled  to  a  verdict  of  convic- 
tion." U.  S.  V.  Gooding,  12  Wheat. 
460,  471   (1827). 

§   1173-1.   The   presumption  of  in- 
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around  the  accused.  It  has  even  been  suggested  that  it  indicates 
a  constitutional  right  of  one  accused  of  crime,  which  is  infringed 
■when  the  legislature  sees  fit  to  establish  rules  that  certain  facts 
shall  give  rise  to  a  prima  facie  inference  as  to  the  existence  of 
another,  and  so,  as  is  claimed,  impair  the  logical  value  of  the  pre- 
sumption of  innocence,  by  casting  the  burden  of  proof  (burden  of 
evidence  often  being  intended)*  upon  the  accused.  The  validity 
of  this  contention  has,  however,  been  steadily  denied  by  the 
courts,*  with  rare  exceptions.^ 

Time  covered  hy  presumption. — The  zeal  of  the  prisoners'  coun- 
sel has  been  more  successful,  however,  in  formulating  the  period 
over  which  the  presumption  of  innocence  is  said  to  operate.  It  is 
stoutly  alleged  to  accompany  the  accused  in  verdict,  not  ceasing 
when  the  case  is  submitted  to  the  jury.®  It  has  been  claimed  to 
continue  even  when  the  accused  was  proved  to  have  been  in  the 
company  of  one  who  committed  the  crime,^  or  that  the  codefend- 
ants  of  the  accused  have  already  been  convicted  on  a  separate 
trial.  All  this  is  said,  paraphrasing  a  rule  of  substantive  law  or 
procedure,  not  to  displace  the  presumption  of  innocence.® 

An  anomalous  survival  from  an  Earlier  Age. —  The  form  of 
this  pseudo-presumption  and  vigor  of  the  language  in  which  it  is 
frequently  couched,  to  say  nothing  of  that  by  which  it  is  main- 
tained in  the  zeal  of  advocacy,  are  reminiscent  of  the  rigor  of  the 
criminal  laws  and  procedure  of  early  England  to  which  some 
slight  reference  is  elsewhere  made.®    The  terrible  severity  of  such 

3.  §  936.  justified.     State  v.  Wilson,  9  Wash. 

4.  Indiana. — State  v.  Beach,  (1896)  218,  37  Pac.  424  (1894).  So  in  prose- 
43  N.  E.  949.  cutions   for  the  sale   of  intoxicating 

Iowa. —  Santo  v.  State,  3  Iowa  165,  liquor,    the    sale    being    proved,    the 

€3  Am.  Dec.  487  (1855).  vendor  may  properly  be  required  to 

Kentucky. — Com.  v.  Minor,  88  Ky.  prove  that  the  sale  was  made  under 

422,   11   S.   W.  472,   10  Ky.  L.  Rep.  some    authority    of    law.      State    v. 

1008   (1889).  Higgins,  13  R.  I.  330,  43  Am.  Rep.  36 

Massachusetts. — Com.  c.  Smith,  166  n.   (1881). 

Mass.  370,  44  N.  E.  503  (1896).  5.  In  re  Wong  Hane,  108  Cal.  680, 

Ohio. —  State  v.  Altoffer,  3  Ohio  S.  41    Pac.   693,    49   Am.    St.   Rep.    138 

&  C.  PI.  Dec.  288,  2  Ohio  N.  P.  97  (1895). 

(1894).  6.  People  v.  O'Brien,  106  Cal.  104, 

Washington. —  State    v.    Kyle,    14  39  Pac.  325  (1895). 

Wash.  550,  45  Pac.  147   (1896).  7.  State    v.    Farr,    33    Iowa     553 

It  is  not  unconstitutional  to  pro-  (1871). 

vide  by   statute   that  one  proved  to  8.  Coxwell    v.    State,    66    Ga.    309 

have  entered  a  dwelling  house  should  (1881). 

on  an  indictment  for  burglary  be  re-  9.  §  1617. 
quired  to  show  that  his  presence  was 
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a  system  needed  to  be  tempered  in  its  administration  and  to  this 
work  mucli  ingenuity  was  devoted  by  a  series  of  eminent  English 
judges.  The  present  body  of  English  and  American  law  is  un- 
fortunately replete  with  the  procedural  riiles  and  administrative 
canons  so  created.  To  estimate  their  present  juridical  value,  it 
will  be  essential,  for  any  reasonable  approximation  to  accuracy, 
to  bear  in  mind  at  least  two  important  considerations.  (1)  Legal 
evolution  since  these  rules  favorable  to  the  prisoner  were  adopted, 
has  practically  removed  the  rigor  and  cruelty  of  the  substantive 
law  to  which  these  rules  of  indulgence  and  concession  to  the  ac- 
cused were  intended  to  act  as  a  then  necessary  counter  balance. 
(2)  Political  progress,  especially  in  America,  has,  at  the  same  time, 
reduced,  in  many  jurisdictions,  the  power  and  prestige  of  a  presid- 
ing judge  to  a  subordinate  position  as  compared  with  those  of 
the  jury  with  whose  unfettered  action  in  matters  of  fact  or  in 
applying  a  rule  of  law  to  constituent  facts  judges  are  forbidden  to 
interfere,  before  verdict,  even  to  the  extent  of  comment  or  sugges- 
tion.-'" Professor  Thayer  has  stated  the  present  situation  with  his 
usual  incisive  clearness.  "  Our  administration  of  the  criminal 
law  to-day,  in  a  period  when  the  substantive  law  is  merciful,  is 
sadly  enfeebled  by  a  continuance  of  some  rules  and  practices 
which  should  have  disappeared  with  the  cruel  laws  they  were  de- 
signed to  mitigate.  I  may  refer  to  the  refusal  of  new  trials  to 
the  government  in  some  classes  of  eases,  to  the  absurd  extreme  to 
which  the  rule  about  confessions  in  evidence  is  sometimes  pressed, 
to  the  strained  interpretation  of  the  prohibition  of  ex  post  facto 
laws  and  of  self-crimination,  to  the  continuation  of  technicalities 
of  criminal  procedure  and  practice  which  have  lost  their  reason 
for  existence,  and  to  a  superstitious  rigor  in  enforcing  these, 
which  still  shows  itself.  In  following  English  precedents  in 
such  matters,  we  forget  to  supplement  them  by  that  saving  good 
sense  which  appears  in  the  swiftness  and  vigor  of  English  admin- 
istration. If  we  follow  English  practices  we  should  remember 
that  they  are  all  meant  to  go  together ;  they  may  lose  their  wisdom 
and  good  sense  when  separated."  ^^ 

§    1174.    (Pseudo-presumptions;    "Presumption    at    Inno- 
cence"); Meaning  of  Phrasfe — AH  that  is  properly  contained  in 

10.  §§  281  et  seq.  U.  S.  532  (1897)  ;  Crane  V.  U.  S.,  162 

11.  Thayer,    Prelim.    Treat.    Evid.,       U.  S.  625,  646   (1895). 
p.  551.     See  also,  Bram  v.  U.  S.,  168 
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the  expression  "  presumption  of  innocence  "  may  be  restated  with 
a  sufficient  approximation  to  exactness  in  saying  that  in  a  criminal 
case  it  is  the  duty  of  the  government,  to  prove  every  material 
allegation  set  forth  in  the  indictment  against  the  prisoner  beyond 
a  reasonable  doubt.^  The  "  presumption "  is,  therefore,  as  has 
been  said  a  mere  assumption  of  procedure  restating  the  burden 
of  proof  in  criminal  cases.^    This  of  necessity  continues  through- 


§  1174^1.  State  v.  Lee,  (Del.  Gen. 
Sess.  1909)  74  Atl.  4;  O'Donnell  «. 
Com.,  108  Va.  883,  62  S.  E.  373 
( 1908 )  ;  Spick  V.  State,  140  Wis. 
104,  121  N.  W.  664   (1909). 

It  will  be  otserved  that  there  are 
in  reality  two  propositions  embodied 
in  this  statement  of  the  burden  of 
proof  in  criminal  cases  and,  by  con- 
sequence, in  the  "  presumption  of  in- 
nocence." .  .  .  (1)  The  accused 
must  be  proved  guilty,  i.  e.  not  sur- 
mised, assumed  or  conjectured  to  be 
so.  He  must  be  shown  63/  legal  evi- 
dence, and  nothing  else  to  have  done 
the  act  charged,  with  the  intent,  if 
any,  alleged.  (2)  This  proof  must 
be  furnished  in  a  given  quantity,  ade- 
quate to  produce  a  definite  psycho- 
logical, mental  result  upon  the  tri- 
bunal. The  first  of  these  proposi- 
tions frees  the  accused  from  mere 
suspicions,  doubts  or  surmises.  No 
inference  can  be  drawn  from  the 
percentages  of  guilt  to  innocence 
among  those  accused  of  crime  shown 
by  criminal  statistics,  from  the  fact 
of  an  indictment,  the  shadow  of  the  ac- 
cusation itself,  the  prisoner's  position 
in  the  dock,  handcuffed,  guarded,  and 
the  like.  Neither  should  the  horror  of 
the  community  at  the  crime  be  suffered 
to  weigh  against  the  accused.  The 
scales  of  justice  are  carefully  to  be 
dusted  of  all  such  things;  their  true 
balance  is  to  be  struck  as  one  of  ab- 
solute equipoise  and  nothing  is  to 
go  into  the  scale  against  the  accused 
but  evidence.  The  prosecution  is 
legally  bound  to  prove  him  guilty. 
The  second  proposition  assures  to 
every  person  accused  of  crime  the 
right  to  insist  that  a  decisive,  abso- 


lute balance,  devoid  of  the  slightest 
rational  tremor  of  vibration,  one 
eliminating  every  reasonable  doubt, 
should  eventually  be  produced  by  the 
evidence  against  him. 

But  it  is  important  to  observe  also 
that  these  two  safeguards  of  the 
prisoner,  are  both  mere  regulations  as 
to  the  use  of  the  scales,  what  may  go 
into  them,  how  they  must  preponder- 
ate before  anything  shall  be  done  to 
punish  the  accused.  They  have  no 
weight,  in  the  scale  itself,  in  favor  of 
the  defendant.  Nor  indeed  are  such 
rules,  regulations  or  precepts  intrin- 
sically capable  of  being  weighed  in 
evidentiary  scales.  To  attempt 
weighing  evidence  against  a  rule  re- 
quiring its  production  or  one  requir- 
ing it  to  be  produced  to  a  given  ex- 
tent or  in  a  definite  quantum  is,  ia 
the  nature  of  things,  an  effort  to 
achieve  the  impossible. 

2.  §  939.  "  The  burden  of  proof  is 
upon  the  prosecutor.  All  the  presump- 
tions of  law  independent  of  evidence 
are  in  favor  of  innocence;  and  every 
person  is  presumed  to  be  innocent  un- 
til he  is  proved  guilty.  If  upon  such 
proof  there  is  reasonable  doubt  re- 
maining, the  accused  is  entitled  to  the 
benefit  of  it  by  an  acquittal."  Com. 
V.  Webster,  5  Cush.  295,  320  (1850). 
[The  words  "  independent  of  evidence 
have  been  italicized  for  the  purpose 
of  calling  attention  to  a  distinction 
which  Professor  Thayer  (Prelim. 
Treat.,  p.  560)  characterizes  as 
"accurate  and  exact."  The  assump- 
tions of  procedure  are  all  in  favor  of 
innocence,  against  fraud,  illegality 
and  the  like.  But  the  matter  has  no 
direct  connection  with  proof. 1 
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out  the  entire  trial,®  without  shifting/  upon  the  state  as  being  the 
party  which  has  the  affirmative  of  the  issue.  It  is  a  ruling  as  to 
pleading  in  criminal  cases,  analogous  to  that  asserting  that  in 
civil  cases  the  burden  of  evidence  to  establish  illegality,  fraud, 
wrong  doing  and  the  like  is  on  him  who  affirms  its  existence.  In 
criminal  cases,  this  is  the  prosecution. 

§  1174a.  (PseudO'presumptions;  "Presumption  of  Jaao- 
cence");  Scottish  Law. —  Possibly,  the  law  of  Scotland  must  be 
considered  to  be  without  logical  bearing  in  this  connection  were 
it  not  for  the  fact  that  it  is  apparently  relied  upon  by  the  supreme 
court  of  the  United  States  as  endorsing  the  anomalous  position 
adopted  by  that  tribunal  in  the  case  of  Coffin  v.  United  States.^ 
It  may  be  observed,  therefore,  that  the  Scotch  law  follows  the  Eng- 
lish in  construing  the  so  called  presumption  of  innocence  as  a 
restatement  of  the  burden  of  proof  in  criminal  cases,  and  lends 


"  The  operation  and  exact  scope  of 
this  maxim,  both  in  civil  and  criminal 
cases,  was  very  neatly  expressed  by 
the  General  Court  (the  Legislature) 
of  Massachusetts  so  long  ago  as 
1657."  Records  of  Massachusetts  iii, 
434-435. 

"  I  may  mention  the  general  pre- 
sumption of  innocence  ■which,  though 
by  no  means  confined  to  the  criminal 
law,  prevades  the  whole  of  its  admin- 
istration. .  .  This  is  otherwise 
stated  by  saying  that  the  prisoner  ia 
entitled  to  the  benefit  of  every  reason- 
able doubt.  The  word  '  reasonable ' 
is  indefinite,  but  a  rule  is  not  worth- 
less because  it  is  vague.  Its  real 
meaning,  and  I  think  its  practical 
operation  is  that  it  is  an  emphatic 
caution  against  haste  in  coming  to  a 
conclusion  adverse  to  a  prisoner.  It 
may  be  stated  otherwise,  but  not,  I 
think,  more  definitely,  by  saying  that 
before  a  man  is  convicted  of  a  crime 
every  supposition  not  in  itself  im- 
probable which  is  consistent  with  his 
innocence,  ought  to  be  negatived." 
Stephen's  General  View  of  the  Crim- 
inal Law  in  England  (2d  ed.)  183 
(1893). 

"  Presumption      of      Innocence." — 


"  If  the  commission  of  a  crime 
is  directly  in  issue  in  any  proceed- 
ing criminal  or  civil,  it  must  be 
proved  beyond  reasonable  doubt.  The 
burden  of  proving  that  any  person 
has  been  guilty  of  a  crime  or  wrong- 
ful act  is  on  the  person  who  asserts 
it,  whether  the  commission  of  such 
act  is  or  is  not  directly  in  issue  in 
the  action."  Stephens,  Dig.  Law  of 
Ev.  (3d  ed.),  Ct.  chap.  13,  art.  94. 
"  Whereas,  in  all  civil  cases  de- 
pending in  suit,  the  plaintiff  aSirm- 
eth  that  the  defendant  hath  done  him 
wrong  and  accordingly  presents  his 
case  for  judgment  and  satisfaction  — 
it  behoveth  the  court  and  jury  to  see 
that  the  affirmation  be  proved  by 
sufficient  evidence,  else  the  case  must 
be  found  for  the  defendant;  and  so  it 
is  also  in  a  criminal  case,  for,  in  the 
eye  of  the  law  every  man  is  honest 
and  innocent,  unless  it  be  proved 
legally  to  the  contrary."  Thayer, 
Prelim.  Treat.  Evid.,  p.  552. 

3.  People  V.  O'Brien,  106  Cal.  104, 
39  Pac.  325    (1895). 

4.  §  939. 

§  1174a-l.    156  U.  S.  432   (1895); 
§  1176c. 
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no  color  to  the  contention  of  certain  American  courts,  including 
the  supreme  court  of  the  United  States,  that  it  is  something  more 
than  this.  Examining  briefly,  for  this  reason,  the  dissenting 
Scotch  opinion  relied  upon  by  the  court  in  Caffin  v.  U.  S.^  it  may 
be  noted  that  in  McKinley's  Case,^  a  question  arose  as  to  the  true 
interpretation  of  certain  oaths.  The  counsel  for  the  accused  in- 
sisted upon  his  right  to  have  a  favorable  construction  put  on 
them.  "  In  all  criminal  cases  "  he  said  "  where  there  is  room  for 
constr  action,  everything  must  be  strictly  interpreted  in  favor  of 
the  accused  and  against  the  prosecutor."  *  In  reply,  the  Advo- 
cate Depute  made  the  following  excellent  observations ; — "A  great 
deal  was  said  about  the  presumption  in  favor  of  the  innocence  of 
the  panel.  This  is  a  common  topic  of  declamation;  but,  I  must 
confess,  I  never  could  understand  the  presumption  of  the  inno- 
cence of  a  panel.  I  am  aware  that  the  onus  prohandi  lies  on  the 
prosecutor,  and  that  if  he  fail  to  make  out  his  case,  the  panel 
must  be  assoilized;  but  I  see  no  room  for  a  presump- 
tion of  any  sort,  but  what  arises  from  the  want  of 
contrary  proof;  and  I  know  of  no  such  doctrine  in  any 
work  on  the  criminal  law  of  Scotland."  ^  The  defendant's 
counsel  returned  stoutly  to  the  support  of  his  position.  He 
claimed  the  benefit  for  his  client  of  what  he  contended  was  a  "  very 
obvious  and  common-place  rule  of  law,  that  in  all  trials  for  crimes, 
there  is  a  presumption  in  favor  of  innocence,  which  runs  through 
the  whole  proceedings,  and  is  applied  to  the  indictment  —  to  the 
proof  —  to  the  verdict."  ®  In  ruling,  in  favor  of  the  prosecutor, 
upon  this  contention,  regarding  the  construction  to  be  given  to 
the  oaths  in  question  the  court  (Lord  Pitmilly)  say:''  "  The  pre- 
sumption must  be  in  favour  of  innocence.  I  do  not  indeed  see 
that  there  is  room  for  the  application  of  the  maxim  referred  to 
by  counsel,  '  id  tantum  possumus  quod  de  jure  possumus.'  But 
we  are  not  to  presume  guilt  because  the  public  prosecutor  alleges 
guilt.  We  must  see  guilt  made  out  before  yielding  our  belief ;  and 
until  guilt  is  established,  we  must  hold  the  presumption  to  be  in 
favour  of  innocence." 

2.  156  U.  S.  433   (1895).  col.   334    (1817),   quoted  in  Thayer's 

3.  33  St.  Tr.  275  (1817).  Prelim.  Treat,  p.  556. 

4.  McKinley's  Case,  33  St.  Tr.  275,  6.   McKinley's  Case,  33  St.  Tr.  275, 
col.   283     (1817),    quoted   in  Thayer,       col.  439   (1817). 

Prelim.  Treat,  p.  556.  7.   McKinley's  Case,  33  St.  Tr.  275, 

5.  McKinley's  Case,  33  St.  Tr.  275,       col.  518   (1817). 
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§  1174b.  (Pseudo=presumptions;  "  Presumption  of  Inno- 
cence"); A  iouhle  Asj^ect —  Viewed  in  a  slightly  different  way, 
the  presumption  of  innocence  is,  as  has  been  said,  the  criminal 
counterpart  of  the  presumption  against  fraud,  illegality,  etc.,  in 
civil  causes.'^  It  presents,  mutatis  mutandis,  the  double  aspect 
peculiar  to  the  presumption  against  illegality.^  As  a  matter  dis- 
tinctly of  pleading,  it  states  the  burden  of  proof  which  rests  upon 
the  government  in  criminal  cases.  The  prosecution  must  prove 
every  material  allegation  in  the  charge  beyond  a  reasonable  doubt. 
As  a  matter  more  distinctively  of  procedure  or  administration 
the  rule  forbids  the  use  of  any  assertion  or  argument  against  an 
accused  person  predicated  upon  an  assumption  of  guilt  until  a 
sufficient  quantity  of  evidence  is  introduced  to  warrant  such  a 
course  as  a  matter  of  strict  proof.* 

§  1174c.  (PseudO'presumptions;  "Presumption  of  Inno- 
cence ") ;  No  Inference  of  Innocence. —  There  is,  however,  ob- 
viously in  all  this  nothing  in  the  nature  of  an  inference  of  fact 
that  the  accused  is,  in  reality,  an  innocent  man  quoad  the  charge 
against  him.  Whatever  may  be  the  infirmative  inferences  pre- 
sented by  the  evidence  against  the  guilt  of  the  defendant,  as  where 
a  husband  is  claimed  to  have  murdered  his  wife,  or  one  friend 
to  have  injured  another,  the  accused  is  very  properly  said  not  to 
be  entitled  to  the  benefit  of  an  instruction  as  to  the  existence  of 
any  special  presumption  of  innocence  in  his  favor.  The  general 
rule  is  all  to  which  he  has  a  right.  ^  In  other  words,  the  strength 
of  the  inference  of  fact  in  favor  of  the  prisoner  is  immaterial  so 
far  as  the  operation  of  the  "  presumption  of  innocence  "  is  con- 
cerned. Clearly,  then,  there  is  no  presumption  of  law  in  the  mat- 
ter, that  term  being  used  as  above  defined  ^  i.  e.,  as  denoting  the 
procedural  assumption  that  a  definite  inference  of  fact  in  the  sub- 
stantive law  has  a  prima  facie  probative  force. 

§  1174d.  (Pseudo-presumptions;  "  Presumption  of  Inno- 
cence ") ;  What  Inertia  is  Reasonable. —  The   presumption  of   in- 

1.  §   1172a.  §  1174C-1.  Hawes  v.  State,  78  Ala. 

2.  §  1222.  37,  7  So.  302  (1889)  ;  State  r.  Loper, 

3.  The  accused  must  be  proved  148  Mo.  217,  49  S.  W.  1007  [over- 
guilty  Guessing,  prejudice  or  con-  ruling  State  v.  Leabo,  84  Mo.  168, 
jecture  is  to  be  excluded.     Burton  v.       64  Am.  Rep.  91]   (1898). 

Com.    108    Va.    892,    62    S.    E.    376  2.  §§  1082,  n.  3,  1085,  ss.  1  et  aeq. 

(1908). 
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nocence,  as  Stephen  justly  suggests^  is  rendered  uncertain 
by  the  use  of  the  elastic  term  "  reasonable."  It  is,  how- 
ever, not  the  less  useful  on  that  account.  Here  as  in  other 
procedural  matters  the  standard  of  reason  is  established 
as  a  decisive  though  somewhat  illusive  test  for  legally 
proper  conduct.  The  definitions  of  "  reasonable  doubt "  are 
various.^  It  may,  however,  be  agreed  that  wher^  the  test  of 
reason  is  thus  invoked  much  must  depend  upon  the  conse- 
quences of  affirmative  action.  In  other  words,  a  tribunal  may  well 
hesitate  longer,  or,  what  seems  the  same  thing,  give  a  halting 
power  to  a  less  serious  doubt  where  the  consequences  of  action  will 
be  momentous  to  the  person  directly  affected.  The  affirmative 
case,  will  be  scrutinized  more  carefully  i.  e.,  the  inertia  of  the 
court  ^  materially  increases.  This  canon  or  principle  of  admin- 
istration has  been  put  into  an  analogous  presumptive  form  of  state- 
ment. "  So  it  is  also  in  a  criminal  case ;  for  in  the  eyes  of  the  law 
every  man  is  honest  and  innocent  unless  it  be  proved  legally  to 
the  contrary.  ...  In  criminal  prosecutions  the  presumption 
is  in  favor  of  the  defendant,  for  thus  far  it  is  to  be  hoped  of  all 
■mankind,  that  they  are  not  guilty  in  any  such  instances,  and  the 
penalty  enhances  the  presumption."  *  The  same  thought  —  that 
the  seriousness  of  the  consequences  to  the  accused  adds  force 
to  the  so-called  presumption  of  innocence  —  appears  in  various 
forms,  of  which  only  an  occasional  instance  seems  warranted.^ 

1.  §  1174d-l,  §  117411-2.  indulgent   and   salutary  principle   of 

2.  §  996b.  our  law,  which  holds  every  man  to  be 

3.  §  993.  innocent    till    he    is    proved    to     be 

4.  Eecords  of  Massachusetts  iii  guilty;  and  therefore,  he  will  unques- 
434-435;  quoted,  without  italicizing  tionably  be  entitled  to  that  which  I 
the  final  words,  in  Thayer,  Prelim.  am  sure 'he  will  experience  at  your 
Treat,   pp.    552-553.  hands,  that  the  charge  should  be  well 

5.  "  I  am,  however,  gentlemen,  watched,  that  the  evidence  should  be 
ready  to  admit  what  no  doubt '  the  well  sifted,  and  that  your  minds 
counsel  for  the  prisoner  would  be  should  be  most  satisfactorily  con- 
glad  to  have  brought  forward  to  your  vinced  of  his  guilt,  before  you  think 
attention,  that  the  great  depravity  of  pronouncing  a  verdict  against 
which  is  required  to  conceive  and  to  him."  Attorney-General,  opening 
execute  a  crime  of  such  extensive  mis-  argument  in  Despard's  Case,  28  St. 
chief,  so  far  from  operating  to  create  Tr.,  345,  363  (1803),  quoted  in  Thayer, 
any  prejudice  against  the  prisoner,  Prelim.  Treat,  p.  554.  See  also, 
ought  rather  to  give  him  a,  fairer  Palmer's  Trial,  166,  charge  of  L.  C. 
claim  to  the  utmost  benefit  of  that  J.  Campbell. 
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§    1175.    (Pseudo^presumptions;    "  Presumption    of    InnO' 

cence">;  No  Inference  of  Fact. —  This  so-called  "presumption 
of  innocence  "  is,  it  would  thus  appear  based  upon  no  inference 
of  f  act.-^  Clearly  it  is  not  a  proposition  of  experience  that  per- 
sons accused  of  wrong  doing  in  either  civil  or  criminal  proceedings 
are,  in  point  of  fact  generally  innocent  of  the  crimes  with  which 
they  are  chai^-ed."  In  fact  the  law  of  evidence  recognizes  no  such 
logical  connection  between  innocence  and  an  accusation  of  crime. 
Such  authority  as  exists  to  the  contrary^  must  be  deemed  to  have 
been  grounded  upon  a  misapprehension  of  the  meaning  and  object 
of  the  rule.  When  facts  are  introduced  in  evidence,  an  inference 
of  innocence  may  arise  from  them.  That,  however,  is  not  the  sit- 
uation referred  to  when  it  is  said,  that  every  person  is  presumed 
to  be  innocent  until  he  is  shown  to  be  guilty.  ^Something  is  in- 
dicated which  favors  the  accused  in  advance  of  all  evidence,  irre- 
spective of  any  special  facts  on  the  subject  and  which  continues 
to  favor  him  until  a  certain  weight  of  evidence  is  produced  to 
overcome  it. 

§  1175a.  (PseudO'presumptions;  "Presumption  of  Inno- 
cence ") ;  Valueless  as  affirmative  Proof ;  Chastity. —  To  test  the 
correctness  of  this  conclusion  that  the  presumption  of  innocence  is 
based  upon  no  inference  of  fact,  is  an  easy  process.  It  is  neces- 
sary to  do  nothing  further  than  attempt  to  use  this  so-called  pre- 
sumption as  affirmative  proof  of  any  fact  to  which,  were  there 
■an  inference  of  fact  at  the  basis  of  the  presumption,  it  would 
be  probatively  relevant.  The  test  seems  a  fair  one.  Were  a 
basic  inference  actually  present,  the  presumption  can  be  so 
used,  as  least  to  some  extent.  If,  however,  there  be  no 
probative  basis,  the  rule  will  be  useless  in  such  a  connection. 
In  other  words,  treating  the  presumption  of  innocence  as  a  logical 
inference,  it  would  be  natural  and  useful  to  offer  it  as  affirmative 

§    1175-1.    Harrison   r.   State,   144  mond  v.  Hammond,    {Tex.   Civ.  App. 

Ala.    20,    40    So.    568     (1906).      The  1906)   94  S.  W.  1067. 

presumption  that   defendant  is  inno-  2.  Still  less,  does  a  connection  exist 

cent  until  he  is  proven  guilty  beyond  between  innocence  and  an  indictment 

a  reasonable  doubt  does  not  stand  as  for  a  criminal  offence.   Ex  parte  A\^s.- 

so  much  evidence.     State   v.   Linhoff,  ander,  59  Mo.  598,  600,  21  Am.  Eep. 

(Iowa  1903)   97  N.  W.  77.     A  second  393   (1875). 

marriage  furnishes  no  inference  of  the  8.  §§  1176  et  seq. 
existence   of  a  valid  divorce.     Ham- 
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froof  of  some  fact  e.  g.,  chastity.^  When  so  tested  the  "  presump- 
tion "  is  fonnd  to  have  a  procedural  but  no  logical  value.  When 
placed  in  the  crucible  of  reason  the  artificial  value  of  procedure 


§  1175a-l.  Arkansas. —  McArthur  v. 
State,  59  Ark.  431,  27  S.  W.  628 
(1894)  (charge  of  fornication  alleged 
to  be  slanderous). 

California. —  People  v.  O'Brien,  130 
Cal.  1,  62  Pac.  297  (1900)  (rape); 
People  V.  Krusick,  93  Cal.  79  (1892) 
(seduction  under  promise  of  mar- 
riage) ;  People  i'.  Eodrigas,  49  Cal.  11 
(1874)  (enticing  unmarried  female  of 
chaste  character ) . 

Massachusetts. — Com.  v.  Whittaker, 
131  Mass.  224  (1881)  (enticing 
chaste  women  for  purposes  of  prosti- 
tution ) . 

North  Carolina. — State  v.  McDaniel, 
84  N.  C.  803  (1881)  (slander  alleging 
incontinency). 

Wisconsin. —  West  v.  State,  1  Wis. 
209    (1853)    (seduction). 

Canada. —  Wright  v.  Skinner,  17 
C.  P.  U.  C.  317  (1866).  "While  it  is 
true,  generally  speaking,  that  the  law 
presumed  in  favor  of  the  chastity  of 
females,  as  it  does  of  the  good  char- 
acter, honesty  and  innocence  of  all 
persons,  until  there  is  proof  to  the 
contrary,  yet  these  presumptions  can- 
not be  used  to  supply  the  place  of  evi- 
dence against  a  defendant  in  a  crim- 
inal prosecution."  M'Arthur  v.  State, 
59  Ark.  431,  27  S.  W.  628  (1900). 
The  presumption  of  law  being  in 
favor  of  previous  chastity,  evidence  to 
the  same  effect  is  not  prejudicial  to 
the  defendant.  Bradshaw  v.  State, 
(111.  1894)   38  N.  E.  652   (seduction). 

That  affirmative  evidence  of  chas- 
tity is  not  required  in  case  of  seduc- 
tion has  been  held.  State  v.  Wells, 
48  Iowa  671  (1878).  On  an  indict- 
ment for  enticing  women  of  "  chaste 
life  and  conversation "  the  judge  at 
nisi  prius  instructed  the  jury  that  it 
was  for  the  government  to  prove  their 
chastity  but  that  "  in  the  absence  of 
evidence  to  the  contrary,  it  is  a  pre- 


sumption of  law  that  they  were  of 
chaste  life  and  conversation."  Com. 
V.  Whittaker,  131  Mass.  224  (1881). 
This  was  held  to  be  error.  The  su- 
preme judicial  court  of  Massachusetts 
say:  "This  instruction  permitted 
the  jury  to  find  that  the  burden  upon 
the  government  was  satisfied  by  the 
legal  presumption  that  the  women 
were  chaste,  although  the  government 
had  introduced  no  affirmative  evidence 
of  their  chastity.  .  .  .  The  defendant 
is  presumed  to  be  innocent  until  every 
material  allegation  necessary  to  con- 
stitute the  offence  charged  is  proved 
beyond  a  reasonable  doubt.  To  allow 
the  proof  of  such  an  allegation  to 
rest  merely  on  the  legal  presumption 
that  the  women  were  chaste,  would  be 
to  permit  the  presumption  in  favor  of 
the  defendant's  innocence  of  the  of- 
fence charged  to  be  overborne  by  an- 
other legal  presumption  in  favor  of 
the  innocence  of  other  persons  not 
parties  to  this  proceeding."  Com.  r. 
Whittaker,  131  Mass.  234  (1881), 
A  person  may  introduce  affirmative 
evidence  of  chastity  although  it  is 
not  attacked.  ©"Dell  v.  Goff,  153 
Mich.  643,  117  N.  W.  59,  15  Detroit 
Leg.  N.  560  (1908).  The  presumption 
of  innocence  is  "  always  to  be  used  in 
the  administration  of  justice  as  a 
weapon  of  defence,  not  of  assault. 
'  They  are  the  shield  of  the  accused 
not  the  sword  of  the  prosecutor.' " 
West  V.  State,  1  Wis.  209,  216 
(1853). 

A  contrary  view  prevails  in  cer- 
tain states.  It  has  even  been  held 
that  unchastity,  in  seduction  is  an 
affirmative  defence  and  must  be  es- 
tablished by  the  accused  by  a  fair 
preponderance  of  the  evidence.  State 
V.  Wells,  48  Iowa  671  (1878)  (seduc- 
tion). 
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disappears,  leaving  no  trace  of  probative  force.  The  most  sensi- 
tive mental  scale  detects  in  it  no  probative  weight.  The  presump- 
tion is,  thus  seen  to  be  of  a  defensive  nature.  It  provides  a  shield, 
but  no  sword,  to  the  party  in  whose  favor  it  is  said  to  lie,  viz.,  the 
defendant  in  a  particular  proceeding,^  This  circumstance  will  be 
seen  to  be  of  marked  importance  in  connection  with  the  so-called 
conflict  of  presumptions.^ 

§  1175b.  (PseudO'presumptions;  "  Presumption  of  Inno- 
cence ") ;  Treatment  of  Prisoners  in  judicial  Administration. — A 
further  proof  that  the  'presumption  of  innocence  has  no  probative 
value  i.  e.,  is  based  upon  no  inference  of  fact,  is  furnished  by  the 
very  sensible  treatment  which  judicial  administration  accords  to 
those  that  come  before  it  charged  with  the  commission  of  crime. 
Were  it  the  fact  that,  as  a  matter  of  logical  inference  one  accused 
of  a  crime  were  presumably  innocent,  it  would  be  reasonable  to 
expect  that  he  would  practically  be  treated  on  the  basis  that  he 
was  an  innocent  man.  The  exact  opposite  is  the  fact.  In  case  of 
a  serious  criminal  charge,  it  is  customary,  following  the  dictates 
of  experience  and  common  sense,  to  proceed  upon  the  basis  that 
he  is  guilty.  For  example,  as  soon  as  an  indictment  is  found,  the 
question  of  bail  arises.  ISTo  "  presumption  of  innocence"  appears 
■at  this  'Stage.  "  After  bill  found,  a  Defendant  is  presumed  to  be 
guilty  to  most,  if  not  all  purposes,  except  that  of  a  fair  and  im- 
partial trial  before  a  petit  jury.  This  presumption  is  so  strong, 
that,  in  the  case  of  a  capital  felony,  the  party  cannot  be  left  to 
bail."  -^    There  can  be  no  reasonable  question  but  that,  as  a  matter 

2.  West  i-.  State,  1  Wis.  209  (1853).  "There  cannot  be  two   presumptions 

"  They  are  the  shield  of  the  accused,  ( of  innocence  ? )    in   a  criminal   case, 

not    the    sword    of    the    prosecutor."  The  accused  is  presumed  to  be  inno- 

West     V.     State,     1     Wis.     309,     316  cent  until  his  guilt  is  established  be- 

(1853).         "The    law    raises    but    a  yond  a  reasonable  doubt."     People  v. 

single  presumption  —  the  same  which  O'Brien,   130   Cal.   1,   7,   62  Pac.   297 

it  raises  for  every  defendant  —  hold-  (1900). 

ing  him  to  be  innocent  until  proved  3.   §§  1224  et  seq. 

to  be  guilty."    State  v.  MoDaniel,  84  §   1175b-l.    State  v.  Mills,  2  Dev. 

N.   C.   803,   806    (1881).      "The   pre-  421    (1830). 

sumption  of  virtue  of  one  citizen  To  same  effect,  see  State  r.  Madi- 
cannot  work  the  condemnation  of  an-  son  County  Court,  136  Mo.  323 
other,  in  whose  favor,  when  charged  ( 1896 ) .  "  I  am  bound  to  assume 
with  crime,  the  law  raises  the  pre-  his  guilt  for  the  purposes  of  this  pro- 
sumption  of  innocence  until  he  is  oeeding — tor  certainly  I  have  no 
found  guilty."  M'Arthur  v.  State,  means  of  determining  his  innocence  — 
59  Ark.  43],  439,  27  S.  W.  628   (1894).  to    say   nothing   of    the    principal   of 
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of  experience,  this  logical  inference  of  guilt  from  the  finding  of  an 
indictment  is  amply  justified.  "  Law  presumes  that  the  prisoner 
is  innocent  until  he  is  found  guilty,  but  it  were  well  to  wager  four 
to  one  that  the  jury  will  be  satisfied  of  his  guilt.  In  1&83  there 
were  11,347  persons  found  guilty  against  2,723  found  not 
guilty."  == 

§  1175c.  (Pseudo-presumptions;  "Presumption  of  Inno' 
cence");  Weighing  the  Presumption  of  Innocenoe. —  While  the 
practical  effect  in  judicial  administration  of  attempting  to  weigh 
in  probative  scales  an  assumption  of  procedure  or  administration 
is  elsewhere  considered,-*-  it  may  not  be  amiss  in  this  connection  to 
notice  that  the  absence  of  any  inference  of  fact  as  the  basis  of  the 
presumption  of  innocence  makes  it,  in  reality,  impossible  for  the 
jury  to  weigh  it,  or  even,  as  they  are  frequently  advised  or  di- 
rected to  do,  to  put  it  into  the  scales  in  favor  of  the  prisoner.  Even 
where  a  true  presumption  of  law  is  involved,  to  say  that  the  pre- 
sumption, or  assumption  of  procedure  can  be  weighed,  is  much 
the  same  as  saying  that  the  stamp  imposed  at  the  mint  upon  gold 
coin  to  give  them  a  definite  conventional  value  can  be  weighed 
apart  and  in  addition  to  the  metals  of  which  the  coins  are  com- 
posed. A  mere  rule  of  law  can  have  no  weight.  "  A  legal  pre- 
sumption "  says  Chief  Justice  Doe,  of  the  supreme  court  of  New 
Hampshire,^  "  is  a  rule  of  law  —  a  reasonable  principle,  or  an 
arbitrary  dogma  —  declared  by  the  court.  There  may  be  a  dif- 
ficulty in  weighing  such  a  rule  of  law  as  evidence  of  a  fact,  or  in 
weighing  law  on  one  side,  against  fact  on  the  other.  And  if  the 
weight  of  a  rule  of  law  as  an  evidence  of  fact,  or  as  counterbal- 
ancing the  evidence  of  a  fact,  can  be  comprehended,  there  are  ob- 
jections to  such  a  use  of  it.  .  .  .  A  legal  presumption  is  not 
evidence.     .     .     .     The   presumption    against   the   freedom   of 

la-w  that,  except  for  the  purposes  of  come    this    presumption,    before    bail 
a   fair   and   impartial   trial  before   a  -will  ever  be  admissible.     In  the  Mat- 
petit  jury,  the  presumption  of  guilt  ter  of  Henry  Alexander,  59  Mo.   598 
arises  against  the  prisoner  upon  the  (1875),  per  Wagner,  J. 
finding  of  an  indictment  against  him."  2.     Maitland,    Justice    and    Police, 
Ex  parte  Ryan,  44  Cal.  555    (1873),  McMillan  &  Co.,  p.  169  (1885),  quoted 
per  Wallace,  C.  J.     See  also.  People  in   Thayer,   Prelim.   Treat,   on   Evid., 
r.  Tinker,  19  Cal.  539.     "  The  indict-  p.  562,  in  notes  37393. 
ment  furnishes  a  strong  presumption  §  1175c-l.    §§  1234  et  seq. 
of  guilt.     .     .     .     Hence,  in  all  such           2.   Lisbon  v.  Lyman,  49'S'.  H.  553, 
cases,    there   must   be   facts   and  cir-  563    (1870). 
cumstances  which  counteract  or  over- 
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minors,  was  not  an  element  of  evidence;  could  not  be  weighed  as 
evidence ;  and  it  does  not  appear  that  any  use  could  rightfully  be 
made  of  it  in  the  case.  It  was  put  into  the  scale  with  the  defend- 
ant's evidence,  where  it  would  be  likely  to  mislead  the  jury,  and 
give  the  defendant  a  material  advantage  to  which  he  was  not 
entitled."  * 

There  is,  indeed,  a  sense,  incorrect,  it  is  true,  in  which  a  pre- 
sumption of  law,  properly  so  called,*  may  be  said  to  possess  pro- 
bative weight.  The  inference  of  fact  which  the  presumption  of 
law  assumes  to  be  prima  facie  correct  still  retains  evidentiary 
power  after  the  assumption  itself  is  rendered  functus  officio  by 
the  introduction  of  evidence  on  the  point  covered  by  it.  To  renew 
the  analogy  of  weighing  the  coins,  were  the  mint  stamps  entirely 
obliterated,  the  intrinsic  value  of  the  coin,  as  well  as  the  weight, 
would  still  remain.  This  is  apparently  the  sense  in  which  the 
term  is  used  by  the  supreme  court  of  Connecticut,  on  a  probate 
appeal,  regarding  the  so  called  "  presumption  of  sanity."  ^  "  The 
law  presumes,"  says  Penn,  J.,  for  the  court,  "  every  person  to  be 
so  [of  sound  mind]  until  the  contrary  is  shown,  and  this  presump- 
tion is  of  probative  force  in  favor  of  the  proponents  of  the  will. 
.  .  .  In  short  ...  on  the  whole  case  the  question  would 
be  whether  the  evidence  of  the  contestants  suf&ciently  preponder- 
ated over  the  rebutting  and  special  evidence  of  the  proponents, 
including  the  evidence  of  the  attesting  witnesses,  to  overcome  the 
presumption  of  sanity  which  constituted  the  proponent's  prima 
facie  case.    In  other  words,  leaving  the  presumption  of  sanity  out 

3.     The    rule    that   guilt   must   be  pothesis  of  innocence,  though  that  of 

proved    beyond    a    reasonable    doubt  guilt  is  the  more  probable.   Thompson 

has,  indeed,  been  put  into  the  appar-  v.  State,  (Miss.  1904)  35  So.  689.  See 

ently  logical  form  of  saying  that  it  is  also,  State  v.  Young,  (X.  J.  1903)  56 

the   duty  of   the   court  and   jury   to  Atl.  471. 

reconcile  the  circumstances  of  any  par-  Pleading. —  In  much  the  same  rhe- 

ticular  criminal  case  with  the  "  pre-  torical  or  pseudo-logical  way,  it  may 

sumption  "  of  innocence  where  it  rea-  be  said,  where  a  material  allegation 

sonably   can   be   done.     Wilkerson   v.  of  pleading  has  teen  omitted,  that  it 

Commonwealth,  76  S.  W.  359,  25  Ky.  will   be   presumed   that   the   fact   not 

L.    Rep.    780    (1903)  ;    Thompson    v.  affirmed    does    not    exist.      State    v. 

State,    (Miss.   1904)    35   So.   689.     A  Clark,    178   Mo.    20,    76   S.   W.    1007 

slightly  different  way   of   saying  the  (1903). 

same    thing   is   to   announce    that   of  4.  §§  1082  n.  3,  1085  nn.  1  et  seq. 

two  reasonable  hypotheses  supported  5.    Barber's  Appeal,  63  Conn.  393, 

by  the  evidence  in  a  criminal  case,  it  403,   406    (1893). 
i-s  the  jury's  duty  to  adopt  the  hy- 
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of  the  case,  was  there  more  evidence  of  insanity  than  of  sanity  ? 
So  that,  putting  it  again  into  the  case,  there  would  still  be  as 
much.  Then  and  then  only  would  the  scales  of  justice,  to  which 
the  court  below  in  the  case  before  us  referred,  be  so  adj'usted, 
according  to  law,  that  it  would  be  correct  to  say  '  unless  at  the 
■close  of  the  trial  the  balance  is  with  the  advocates  of  the  will  they 
must  fail;  it  is  not  sufficient  that  the  scales  stand  evenly 
balanced.' "  « 

Presumption  of  innocence,  it  would  thus  appear,  is  incapable 
of  being  weighed  by  ithe  jury  in  any  .scales  of  reason.  The  rule 
of  substantive  law  or  of  procedure  cannot  itself  be  weighed.  There 
is  no  inference  of  fact,  proposition  of  logic  or  experience,  back  of 
it  which  can  be.  Where  an  assumption  is  devoid  of  any  inference 
of  fact  in  its  support,  to  weigh  it  against  evidence  is  an  act  impos- 
sible of  performance. 

^  1176.  (PseudO'presumptions;  "Presumption  of  Inno- 
cence ") ;  Other  Views. —  While  the  great  weight  of  authority  ex- 
cludes the  presumption  of  innocence  from  presumptions  of  law,  the 
courts  are  not  unanimous  in  so  holding.  It  cannot  be  questioned, 
that  there  is  authority  from  tribunals  of  high  standing  to  the  effect 
that  the  presumption  of  innocence  is  based  upon  an  inference  of 
fact  to  the  benefit  of  which  a  person  charged  with  crime  or  wrong 
doing  is  entitled.-^  In  other  words,  like  a  true  presumption  of 
law,^  there  is  an  inference  of  fact,  possessing  evidentiary  value, 

6.  Presumption    of    sanity    as    an  pacity  to  commit  crime.     It  author- 

■assumption     of     administration. —  In  izes  the  jury  to  assume  at  the  outset 

Davis  V.  U.   S.,   160  U.  S.   469,   486  that  the  accused  is  criminally  respon- 

(1895),  the  "presumption  of  sanity"  sible  for  his  acts." 
5s  treated  purely  as  an  administra-  §    1176-1.     State    v.    Clark,     (Vt.' 

-tive  assumption.     "If  that  presump-  1910)   75  Atl.  534;  Childs  v.  Merrill, 

tion    [of  sanity]   were  not  indulged,"  66  Vt.  302,  308,  29  Atl.  532    (1894)  ; 

says  Harlan,  J.,  for  the  court,  "the  Coffin  v.  V.  S.,  156  U.  S.  432   (1895). 

.government   would    always   be   under  "  When,  in  the  trial  of  a  civil  cause, 

the  necessity  of  adducing  affirmative  a     person    is     charged    with     .     .     . 

evidence  of  the  sanity  of  an  accused.  crime,   there   is    a  legal   presumption 

But  a  requirement  of  that  character  that  he  is  innocent,  and  he  is  entitled 

would  seriously  delay  and  embarrass  to  have  such  presumption  considered 

the  enforcement  of  the  laws  against  by  the  jury  in   connection   with   the 

crime,  and  in  most  cases  be  unneces-  evidence  in  the  case."     Childs  v.  Mer- 

sary.     Consequently  the  law  presumes  rill,    66   Vt.    302,    308,    29    Atl.    532 

that   every   one   charged   with    crime  (1894). 

is  sane,  and  thus  supplies  in  the  first  2.    §■§  1082  n.  3,  1085  nn.  1  et  seq. 

instance    the    required    proof    of    ca- 
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which,  in  a  criminal  case,  remains  in  favor  of  the  accused  even 
after  reasonably  sufficient  evidence  has  been  introduced  as  to  his 
guilt. 

§  1176a.  (PseudO'presumptions;  "Presumption  of  InnO' 
cence;"  Other  Views);  Greenleaf. —  Much  force  has  been  given 
to  this  minority  view  by  the  great  authority  of  Professor  Green- 
leaf.  Speaking  of  the  presumption  of  innocence,  he  ^savs:^  "As 
men  do  not  generally  violate  the  penal  code,  the  law  presumes 
every  man  innocent ;  but  some  men  do  transgress  it,  and  therefore 
evidence  is  received  to  repel  this  presumption.  This  legal  pre- 
sumption of  innocence  is  to  be  regarded  by  the  jury,  in  every 
case,  as  matter  of  evidence,  to  the  benefit  of  which  the  party  is 
entitled."  So  in  speaking  of  the  burden  of  proof  in  criminal 
trials,  the  learned  jurist  says  -.^  "  In  criminal  trials,  the  party 
accused  is  entitled  to  the  benefit  of  the  legal  presumption  in  favor 
of  innocence,  which  in  doubtful  cases  is  always  sufficient  to  turn 
the  scale  in  his  favor."  ^ 

§  1176b.  (Pseudo=presumptions;  "Presumption  of  InnO' 
cence;"  Other  Views);  McKinley'sC&se. —  In  the  Scotch  Case 
■above  referred  to^  the  dissenting  judge  (Lord  Gillies)  while  agree- 
ing with  his  associates  as  to  the  nature  of  the  oaths  —  the  only 
question  before  the  judges — makes^  an  emphatic,  though  rather 
irrelevant  claim  for  the  so  called  presumption  of  innocence.  "  The 
presumption  in  favor  of  innocence  "  he  says  "  is  not  to  be  redar- 
gued by  mere  suspicion.  I  am  sorry  to  see,  in  this  information, 
that  the  public  prosecutor  treats  this  too  lightly ;  he  seems  to  think 
that  the  law  entertains  no  such  presumption  of  innocence.  I  can- 
not listen  to  this.  I  conceive  that  this  presumption  is  to  be  found 
in  every  code  of  law  which  has  reason,  and  religion,  and  humanity, 
for  a  foundation.  It  is  a  maxim  which  ought  to  be  inscribed  in 
indelible  characters  in  the  heart  of  every  judge  and  juryman;  and 
I  was  happy  to  hear  from  Lord  Hermand,  [that]  he  is  inclined 
to  give  full  effect  to  it.  To  overturn  this,  there  must  be  legal  evi- 
dence of  guilt,  carrying  home  a  degree  of  conviction  short  only  of 
absolute  certainty."  This  is  rhetorical  and  not  particularly 
definite  as  to  the  precise  nature  of  the  presumption  itself.     It 

§  1176a-l.   1  Greenleaf,  Evid.,  §  34.  §  1176b-l.    McKinley's  Case,  33  St. 

2.  3  Greenleaf,  Evid.,  §  29.  Tr.  275  (1817), 

3.  See  also  Lilienthal's  Tobacco  v.  2.    Col.  506. 
U.  S.,  97  U.  S.  337,  267   (1877). 
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criticizes,  however,  the  attitude  of  the  prosecutor  who  had  asserted 
the  claim  that  it  was  a  mere  paraphrase  of  the  burden  of  proof  in 
criminal  cases,^  and  may,  accordingly,  fairly  be  regarded  as  tHe 
assertion  of  some  probative  value  inherent  in  or  arising  out  of  the 
presumption. 

§  1176c.  (Pseudo-presumptions;  "Presumption  of  Inno- 
cence;" Other  Views);  The  Coffin  Case. —  Into  this  somewhat 
Falstaffian  army  of  a  dissenting  Scotch  opinion,  the  unsupported 
assertions  of  early  text  writers  who  rely  upon  the  civil  law  and  an 
occasional  American  decision  has  unexpectedly  come  a  most  con- 
spicuous recruit.  This  is  no  less  a  tribunal  than  the  supreme  court 
of  the  United  States.  In  a  carefully  reasoned  opinion  it  is  held 
that,^  "  The  presumption  of  innocence  is  a  conclusion  drawn  by 
the  law  in  favor  of  the  citizen,  by  virtue  whereof,  when  brought  to 
trial  upon  a  criminal  charge,  he  must  be  acquitted,  unless  he  is 
proven  to  be  guilty.  In  other  words,  this  presumption  is  an  in- 
strument of  proof  created  by  the  law  in  favor  of  one  accused, 
whereby  his  innocence  is  established  until  sufficient  evidence  is 
introduced  to  overcome  the  proof  which  the  law  has  created.  This 
presumption  on  the  one  hand,  .supplemented  by  any  other  evidence 
he  may  adduce,  and  the  evidence  against  him  on  the  other,  con- 
stitute the  elements  from  which  the  legal  conclusion  of  his  guilt 
or  innocence  is  to  be  drawn."  The  opinion  then  proceeds :  "  The 
fact  that  the  presumption  of  innocence  is  recognized  as  a  presump- 
tion of  law  and  is  characterized  by  the  civilians  as  presumptio 
juris,  demonstrates  that  it  is  evidence  in  favor  of  the  accused.  For 
in  all  systems  of  law  legal  presumptions  are  treated  as  evidence 
giving  rise  to  resulting  proof  to  the  full  extent  of  their  legal 
efficacy.  Concluding  then,  that  the  presumption  of  innocence  is 
evidence  in  favor  of  the  accused  introduced  by  the  law  in  his  be- 
half, let  us  consider  what  is  '  reasonable  doubt.'  "  ^  "  Reasonable 
doubt "  is  then  defined  as  being : —  "  The  condition  of  mind  pro- 
duced by  the  proof  resulting  from  the  evidence  in  the  cause.  It 
is  the  result  of  the  proof,  not  the  proof  itself;  whereas  the  pre;- 
eumption  of  innocence  is  one  of  tiie  imstruments  of  proof,  going 

3.    §  1174a.  2.    Coffin  v.  United  States,  156  U. 

§  1176C-1.    Coffin  V.  United  States,      S.  433,  460   (1894),  per  White,  J. 
156  U.  S.  432,  458  (1894),  per  White, 
J.     See  also,   Cochran  v.  U.  S.,   157 
U.  S.  286,  299    (1895). 
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to  bring  about  the  proof,  from  which  reasonable  doTibt  arises ;  thus 
one  is  a  cause,  the  other  an  effect.  To  say  that  the  one  is  the 
equivalent  of  the  other  is  therefore  to  say  that  legal  evidence  can 
be  excluded  from  the  jury,  and  that  such  exclusion  may  be  cured 
by  instructing  them  correctly  in  regard  to  the  method  by  which 
they  are  required  to  reach  their  conclusion  upon  the  proof  actually 
before  them.  In  other  words,  that  the  exclusion  of  an  important 
element  of  proof  can  be  justified  by  correctly  instructing  as  to  the 
proof  admitted."  *  The  court  adds :  "  It  is  clear  that  the  failure 
to  instruct  them  [the  jury]  in  regard  to  it  [the  presumption  of 
innocence]  excluded  from  their  minds  a  portion  of  the  proof  cre- 
ated by  the  law,  and  which  they  were  bound  to  consider."  *  The 
conclusion  is  accordingly  reached  that,  the  judge  below  in  limit- 
ing the  attention  of  the  jury  to  "  'ithe  proofs  and  the  proofs  only  ' 
confined  them  to  those  matters  which  were  admitted  to  their  con- 
sideration by  the  court,  and  among  these  elements  of  proof  the 
court  expressly  refused  to  include  the  presumption  of  innocence, 
to  which  the  accused  was  entitled,  and  the  benefit  whereof  both 
the  court  and  the  jury  were  to  extend  him."  ®  It  wovUd  appear  that 
the  court,  in  looking  its  work  over,  is  well  satisfied  with  the  gen- 
eral value  to  jurisprudence  of  the  conclusion  reached.  "  The  evo- 
lution of  the  principle  of  the  presumption  of  innocence,  and  its 
resultant,  the  doctrine  of  reasonable  doubt,  makes  more  apparent 
the  correctness  of  these  views,  and  indicates  the  necessity  of  en- 
forcing the  one,  in  order  that  the  other  may  continue  to  exist. 
Whilst  Eome  and  the  Mediasvalists  taught  that  wherever  doubt 
existed  in  a  criminal  case,  acquittal  must  follow,  the  expounders 
of  the  common  law  in  their  devotion  to  human  liberty  and  indi- 
vidual rights,  traced  this  doctrine  of  doubt  to  its  origin,  the  pre- 
sumption of  innocence,  and  rested  it  upon  this  enduring  basis."  ^ 

§    1176d.    (PseudO'presumptions;    "Presumption    of    Inno- 
cence;" Other  Views;  The  Coffin  Case);  Later  federal  Decisions. 

—  It  is  interesting  to  notice  that  the  supreme  court  of  the  United 
States  itself  does  not  seem,  in  later  cases,  to  have  considered  that 
this  proposition  that  the  presumption  of  innocence  constitutes  a 

3.  Coffin  V.  United  States,  156  U.      S.   432,   461    (1894),   per  White,   J., 
S.  432,  460  (1894),  per  White,  J.  quoted  in  Thayer,  Prelim.  Treat,  on 

4.  Coffin  r.  United  States,  156  U.      Evid.,  p.   569. 

S.  432,  461   (1891),  per  White,  J.  6.    Coffin  v.  United  States,  156  U. 

5.  Coffin  V.  United  States,  156  U.      S.  432,  460   (1894),  per  White,  J. 
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piece  of  evidence  is  to  be  seriously  and  carefully  followed.  In  the 
later  case  of  Allen  v.  U.  S.^  Mr.  Justice  Brown  gives  an  exposition 
of  the  matter  to  which  no  exception  can  justly  be  taken  from  the 
standpoint  of  what  seems  sound  legal  reasoning.^  It  would  seem 
even  more  significant  that  on  the  case  of  Cafin  v.  U.  8.  again  com- 
ing up  for  hearing  in  the  supreme  court,^  an  instruction  *  by  the 
trial  judge  differing  in  no  essential  particular  from  the  one  on 
which  the  reversal  took  place  in  the  earlier  case  was  passed  with- 
out question  or  comment  by  any  one  connected  with  the  matter.^ 
It  has  followed,  however,,  as  was  to  have  been  expected,  that  the 
decision  in  the  original  case  has  attracted  much  judicial  attention 
and  has  guided  the  action  not  only  of  the  supreme  court  of  the 
United  States  itself  ®  but  of  other  tribunals. 


§  1176a-l.  164  U.  S.  492,  500 
(1896). 

2.  The  court  below  had  refused  to 
instruct  the  jury  that  "Where  there 
is  a  probability  of  innocence  there  is 
a  reasonable  doubt  of  guilt."  In 
overruling  an  exception  to  this  re- 
fusal, the  court,  after  remarking  that 
in  the  Coffin  case  a  refusal  to  charge 
on  the  presumption  of  innocence  was 
held  not  to  be  met  by  a  charge  that  a 
conviction  could  not  be  had  unless 
guilt  were  shown  beyond  a  reasonable 
doubt,  proceed  to  say :  "  In  the 
case  Tinder  consideration,  however,  the 
court  had  already  charged  the  jury 
that  they  could  not  find  the  defendant 
guilty  unless  they  were  satisfied  from 
the  testimony  that  the  crime  was 
established  beyond  a  reasonable 
doubt ;  that  this  meant :  '  First,  that 
a  party  starts  into  a  trial,  though 
accused  by  the  grand  jury  with  the 
crime  of  murder,  or  any  other  crime, 
with  the  presxmiption  of  innocence  in 
his  favor.  That  stays  with  him  until 
it  is  driven  out  of  the  case  by  the 
testimony.  It  is  driven  out  of  the 
case  when  the  evidence  shows  beyond 
a  reasonable  doubt  that  the  crime  as 
charged  has  been  committed,  or  that 
a  crime  has  been  committed.  When- 
ever the  proof  shows  beyond  a  reason- 
able doubt  the  existence  of  a  crime, 
then    the    presumption    of    innocence 
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disappears  from  the  case.  That  exists 
up  to  the  time  that  it  is  driven  out 
in  that  way  by  proof  to  that  extent.' 
The  court  having  thus  charged  upon 
the  subject  of  the  presumption  of  in- 
nocence could  not  be  required  to  re- 
peat the  charge  in  a  separate  instruc- 
tion at  the  request  of  the  defendant." 
Quoted  in  Thayer,  Prelim.  Treat., 
p.  571,  n.  5. 

3.  163  U.  S.   664    (1896). 

4.  "  The  burden  of  proving  Haughey 
and  the  defendants  guilty  as  charged 
rests  upon  the  government,  and  the 
burden  does  not  shift  from  it. 
Haughey  and  the  defendants  are  pre- 
sumed to  be  innocent  until  their 
guilt  in  manner  and  form  .  .  . 
is  proved  beyond  a  reasonable  doubt. 
To  justify  you  in  returning  a,  verdict 
of  guilty,  the  evidence  should  be  of 
such  a  character  as  to  overcome  this 
presumption  of  innocence  and  to  sat- 
isfy each  one  of  you  of  the  guilt  of 
Haughey  and  the  defendants  as 
charged,  to  the  exclusion  of  every  rea- 
sonable doubt." 

5.  See  also  Agnew  v.  U.  S.,  165 
U.  S.  36,  51   (1897). 

6.  Agnew  v.  U.  S.,  165  U.  S.  36 
(1897)  ;  U.  S.  V.  Davis,  160  U.  S. 
469  (1895);  CJochran  V.  U.  S.,  157 
V.  S.  286  (1895)  ;  North  Carolina  v. 
Gosnell,  74  Fed.  734    (1896). 
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§  1177.  (PseudO'presumptions) ;  Presuinptioii  of  Survivorship. 

—  Ujiique,  among  pseudo-presumptions  is  that  which  regulates 
judicial  action  as  to  whom  may  be  taken  to  have  survived  longest 
among  those  who  have  perished  in  a  common  accident  or  calamity-^ 
where  there  is  no  evidence  on  the  point.  The  phraseology  in 
which  the  procedural  assumption  or  lack  of  it  is  stated  varies 
greatly.  The  particular  form  of  it  which  apparently  entitles  the 
matter  to  classification  under  the  head  of  pseudo-presumptions  is 
that  which  says  that  where  several  persons  perish  in  a  common 
disaster  and  no  evidence  is  furnished  as  to  which  of  these  persons 
survived  the  other  or  others  there  is  a  presumption  of  law  that 
they  all  perished  at  the  same  time.^  This,  if  it  means  anything, 
must  be  Tinderstood  as  equivalent  to  saying  that  there  is,  in  reality, 
no  presumption  of  law  at  all,  under  such  circumstances,  as  to  the 
survivorship  and  that  he  who  desires  to  show  that  a  particular  one 
of  the  persons  involved  outlived  any  of  the  others  has  the  burden 
of  evidence  to  prove  it  to  a  prima  facie  extent.^  Until  he  does  so, 
the  court  simply  waits  for  the  necesisary  proof.  Reversed  pre- 
sumption of  Law.  The  wording  of  this  pseudo-presumption  fur- 
nishes an  interesting  instance  of  the  reverse  use  of  a  presumption 
of  law,*  under  which,  instead  of  a  proposition  establishing  the 
prima  facie  case  in  favor  of  the  party  whom  the  presumption 

I    1177-1.     An   earthquake    (April  proof  on  the  subject,  the  presumption 

1906)     will    be    deemed    a    "common  of   the   law  is   that   they   died  co-in- 

calamity "  within  the  meaning  of  a  stantaneously."     Kansas  Pac.  R.  Co. 

statute      relating      to      survivorship.  v.  Miller,  2  Colo.  443,  464   (1874). 

Grand  Lodge  A.  O.  U.  W.  of  Wash-  3.     Maine. —  Johnson   v.   Merithew, 

ington   V.   Miller,    (Cal.   App.    1908}  80  Me.   Ill,   13  Atl.   133,  9  Am.  St. 

96  Pac,  23.  Eep.   162    (1888). 

Even  a  murder  of  two  or  more  per-  Massachiisetts. —  Fuller    v.    Sinzee, 

sons  on  one  occasion  may  be  regarded  135  Mass.  468    (1883). 

as    a    "  calamity "    within    the    rule.  Missouri. —  U.  S.  Cas.  Co.  v.  Kacer, 

Hollister  v.  Gordero,  76  Cal.  649,  18  169  Mo.  301,  69  S.  W.  370,  93  Am.  St. 

Pao.  855   (1888).  Rep.  641   (1902). 

2.    Kansas  Pac.  E.  Co.  v.  Miller,  3  Neio  York. —  St.  John  v.   Andrews 

Colo.  443   (1874);  Balder  D.  Middeke,  Institute  for   Girls,   117   N.   Y.   App. 

92   111.  App.   227    (1900);   Walton  &  Div.     698,     102    N.     Y.     Suppl.     808 

Co.  V.  Burohel    (Tenn.   1907),  121  S.  (1907). 

W.  391;  Taylor  17.  Diplock,  2  Phillim.  South    Carolina.— 7 e\\   v.    Ball,    1 
261    (1815);   In  re  Selwyn,  3   Hagg.  Cheves  Eq.  99  (1840). 
Eocl.  748    (1831).     See  also,  Coye  v.  United    States. —  Robinson    v.    Gal- 
Leach,  8  Mete.   (Mass.)   371,  41  Am.  lier,    20    Fed.    Cas.    No.    11,    951,    3 
Dec.    518    (1844).     "When  two  per-  Woods  178   (1875). 
sons,  husband  and  wife,  are  killed  in  4.  §§  1184  et  seq. 
the  same   accident,   and   there  is  no 
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serves,  it  is  declared  that  the  burden  of  eTidence  rests  upon  him 
who  would  undertake  to  establish  a  prima  facie  case  in  opposition 
to  the  presumption.  An  indifferent  waiting  for  something  from 
the  party  on  which  the  court  may  rationally  act,  is  equivalent  to 
saying  that  there  is  no  prima  facie  case  already  created  in  the 
party's  favor,  i.  e.,  that  there  is  no  presumption  of  law  to  aid  him. 
Precisely  the  same  situation,  a  necessity  for  producing  a  prima 
facie  case,  would  exist  if  the  party  on  whom  lies  the  burden  of 
proof  that  A  survived  B  were  confronted  by  a  judicial  assump- 
tion that  A  and  B  died  at  the  same  time.  There  is  no  inference 
of  fact,  consequently  no  presumption  of  law,  that  A  and  B  did, 
in  point  of  fact,  die  at  the  same  time.^  The  so  called  "  presump- 
tion "  of  coincident  death  merely  states,  in  a  rather  misleading 
form,  the  proposition  that  there  is  no  presumption  of  law  in  the 
matter,  that  he  who  asserts  A's  survivorship  can  only  induce  the 
court  to  act  on  that  basis  by  establishing  a  prima  facie  case  to  that 
effect."  Should  the  statement  of  some  rule  of  presumption  in  the 
matter,  as  in  the  civil  law''  be  insisted  on,  perhaps  this  is  as  good 
as  any  other. 

§  1178.  (Pseudo=presumptions;  Presumption  of  Survivor- 
ship) ;  Distribution  of  Funds,  etc. —  Certainly  until  survivorship  is 
shown  the  action  of  the  court  in  dealing  with  a  fund  or  other  res 
will  take  place  as  if  no  survivorship  existed  i.  e.,  as  if  all  had 
actually  perished  at  tbe  same  moment.^ 

5.  Maine. —  Johnson  r.  Merithew,  §  1178-1.  Illinois. —  Middeke  v. 
80  Me.  Ill,  13  Atl.  132,  9  Am.  St.  Balder,  198  111.  590,  64  N.  E.  1003,  59 
Eep.  162    (1888).                                             L.  R.  A.  (NT.  S.)  653  (1902)  [judgment 

Maryland. —  Cowman  v.  Rogers,  73  affirmed,  98  111.  App.  525   (1901)]. 
Md.  403,  21  Atl.  64,  10  L.  R.  A.  550  ffonsos.— Russell    v.     Hallett,     23 

(1890).  Kan.  276    (1880). 

New  York. —  Newell  v.  Nichols,  75  New  Yorh. —  In  re  lott,  121  N.  Y. 

N.  y.  78,  31  Am.  Rep.  424   (1878).  Suppl.    1102,    65    Misc.    422    (1909); 

Texas. —  Hilderbrandt  v.  Ames,  27  In  re  Mclnnea,  104  N.  Y.  Suppl.  147, 

Tex.    Civ.   App.    377,    66    S.    W.    128  119  App.  Div.   440   [reversed  in  100 

(1901).  N.  Y.  Suppl.  440,  50  Misc.  88]  (1907); 

United  States.. —  Robinson  v.   Gal-  St.    John    v.    Andrews    Institute    for 

lier,     20    Fed.    Cas.     No.    11,951,    2  Girls,  103  N.  Y.  Suppl.  808,  117  App. 

Woods  178  (1875).  Div.  698  (1907)  ;  In  re  Girdes'  Estate, 

6.  Grand  Lodge  A.  0.  U.  W.  of  100  N.  Y.  Suppl.  440,  50  Misc.  88 
Washington  v.  Miller  (Cal.  App.  (1906);  Young  Women's  Christian 
1908),  96  Pac.  22;  Aley  v.  Mo.  Pac.  Home  v.  French.  23  S.  Ct.  184,  Adv. 
Ry.  Co.  211  Mo.  460,  111  S.  W.  102  S.  U.  S.  184,  47  L.  ed.  (1903)  ;  Newell 
(1908).  V.  Nichols,  75  N.  Y.  78,  31  Am.  E«p. 

7.  §  1182.  424   (1818). 
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§  1179.  (Pseudo^presumptions;  Presumption  of  Survivor- 
ship) ;  No  Presumption  of  Law. —  ITo  inference  of  fact  in  connec- 
tion with  the  question  of  survivorship  is  sufficiently  cogent,  fre- 
quent and  uniform  as  to  warrant  making  it  the  subject  of  a  pro- 
cedural rule  of  the  nature  of  a  presumption  of  law.^  As  has  been 
observed  in  another  place,"  in  no  connection  is  the  position  of  the 
burden  of  evidence  of  greater  importance  than  in  situations,  such 
as  is  here  presented,  where  the  evidence  is  slight.  Potior  est  con- 
ditio defendentis.  He  who,  in  such  a  connection,  has  no  obliga- 
tion of  establishing  a  prima  facie  case  has  by  far  the  better  chance 
of  success.    There  is  no  presumption  of  law,  properly  so  called  in 


Rhode  Island. —  In  re  Wilbor,  20 
E.  I.  136,  37  Atl.  634,  18  Am.  St. 
Eep.  842,   51  L.  R  A.  863    (1897). 

United  States. —  Young  Women's 
Christian  Home  v.  French,  187  U.  S. 
401,  23  S.  Ct.  184,  47  L.  ed.  233 
(1901)  [reversing  18  App.  Cas.  (D. 
C.)   9]. 

England. —  Underwood  v.  Wing,  19 
Beav.  459,  4  Be  0.  M.  &  G.  633,  3 
Eq.  Rep.  794,  1  Jur.  (N.  S.)  159,  24 
L.  J.  Ch.  293,  2  Wkly.  Rep.  641,  53 
Eng.  Ch.  496  (1864).  See  also.  Bal- 
der V.  Middeke,  92  111.  App.  227 
(1901)  ;  Newell  v.  Nichols,  75  N.  Y. 
78,  31  Am.  Rep.  424  (1878).  "The 
law  is  settled  in  this  State  tliat  there 
is  no  presumption  of  survivorship  in 
the  case  of  persons  who  die  by  a 
common  disaster.  In  the  absence  of 
satisfactory  evidence,  the  fact  is  as- 
sumed to  'be  unascertainable,  and  the 
property  rights  are  disposed  of  as  if 
death  occurred  at  the  same  time,  not 
because  of  the  presumption  of  simul- 
taneous death,  but  because  of  the 
absence  of  evidence  or  presumption  to 
the  contrary  [Newell  v.  Nichols,  75 
N.  Y.  78.  See  to  like  effect  St.  John 
V.  Andrews  Institute,  117  App  Div. 
698)."  In  re  Mclnnes,  104  N.  Y. 
Suppl.  147,  119  App.  Div.  440,  441 
[reversing  100  N.  Y.  Suppl.  440,  50 
Misc.  88  (1907),  per  Hirschberg,  J. 
P.  J. 

§  1179-1.  Florida. — Smith  v.  Groom, 
7  Fla.  81  (1857). 


Illinois. —  Middeke  v.  Balder,  198 
111.  590,  64  N.  E.  1002,  92  Am.  St. 
Rep.  284  (1902)  [affirming  98  III. 
App.    525    (1901)]. 

Kansas. —  Russell  v.  Hallett,  23 
Kan.  276    (1880). 

Maine. —  Johnson  v.  Merithew,  80 
Maine  111   (1888). 

Maryland. —  Cowman  v.  Rogers,  73 
Md.  403,  21  Atl.  64,  10  L.  R.  A. 
550    (1890). 

Missouri. —  U.  S.  Cos.  Co.  r.  Kacer, 
169  ilo.  301,  69  S.  W.  370.  92  Am.  St. 
Rep.  641    (1902). 

Neio  York. —  Dunn  r.  'Mew  Amster- 
dam Casualty  Co.  121  N.  Y.  Suppl. 
686  (1910);  Stinde  v.  Goodrich,  3 
Redf.  Surr.  87  (1879)  ;  Newell,  et  al 
V.  Nichols,  ct  a!.  75  N.  Y.  78   (1878). 

Texas. —  Hilderbrandt  v.  Ames,  3 
Tex.    Ct.    Rep.    483,    66    S.    W.    128 

(1901)  ;  Cook  v.  CasweJl,  81  Tex.  678, 
17  S.  W.  385   (1891). 

United  States. —  Young  Women's 
Christian  Home  v.  French,  187  U.  S. 
401,    23    S.    Ct.    184,    47    L.    ed.    233 

(1902)  [reversing  18  App.  Cas.    (D. 
C.)    9]. 

England. —  Wing  i\  Angrave,  8  H. 
L.  C.  183  (1860)  ;  Underwood  V. 
Wing,  4  De  G.,  M.  &  G.  633  (1854)  ; 
1  Gif.  Ev.  §§  29,  30;  Best's  Princi- 
ples of  Evidence,  304;  2  Wharton's 
Law  of  Ev.  §§  1280,  1281,  1288;  2 
Kent's  Com    578. 
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the  matter.^  It  will  not  be  presumed  as  matter  of  law,  that  one  of 
several  persons  .survived  the  other.^  The  whole  question  is  one  of 
fact,  for  the  use  of  evidence. 

§  1180.  (PseudO'presumptions;  Presumption  of  Survivor- 
ship) ;  Probative  Facts. — .  The  inference®  of  fact  which  may  prop- 
erly guide  the  judgment  of  the  court  in  dealing  with  the  question 
of  survivorship  are  either  deliberative  or  directly  probative.  That 
is  to  say,  they  may  be  based  upon  the  existence  of  facts  which  tend, 
directly  or  circumstantially,  to  show  the  currents  of  death  among 
several  persons  in  a  particular  order  or  from  facts  of  a  more  gen- 
eral nature  by  which  these  specific  facts  may  be  weighed  and 
tested.    Treating  first  of  the  probative  facts  it  may  be  fairly  said 


3.  Durni  V.  New  Amsterdam  Cas- 
ualty Co.  118  N.  Y.  Suppl.  491,  63 
Misc.  225  (1909);  St.  John  v.  An- 
drews Institute  for  Girls,  102  N.  Y. 
Suppl.  808,  117  App.  Div.  698  (1907); 
Moehring  v.  Mitchell,  1  Barb.  Chan. 
(N.  Y.)  264  (1846)  ;  Males  V.  Sover- 
eign Camp,    (Tex.  1903)    70  S.  W.  108. 

4.  Florida. —  Smith  v.  Croom,  7 
Fla.  81    (1857). 

Maine. —  Johnson  v.  Merithew,  80 
Me.  Ill,  13  Atl.  132,  9  Am.  St.  Rep. 
162    (1888). 

Maryland. —  Cowman  v.  Rogers,  73 
Md.  403,  21  Atl.  64,  10  L.  R.  A. 
550    (1890). 

Missouri. —  Sup.  Council  R.  A.  v. 
Kacer,  96  Mo.  App.  93,  619  S.  W.  671 
(1902). 

New  York. —  St.  John  v.  Andrews 
Institute  for  Girls,  191  N.  Y.  254,  83 
N.  E.  981  (1908)  [judgment  modified, 
102  N.  Y.  L.  808,  117  App.  Div.  698 
(1907)];  In  ve  Mclnnes,  104  N.  Y. 
Suppl.  147,  119  App.  Div.  440  [re- 
versing 100  N.  Y.  Suppl.  440,  50 
Misc.  88]  ( 1907 )  ;  In  re  Gerdes' 
Estate,  100  N.  Y.  Suppl.  440,  50 
Misc.  88  (1906);  Farrelly  v.  Emi- 
grant Industrial  Sav.  Bank,  179 
N.  Y.  594,  72  N.  E.  1141,  s.  c.  87 
N.  Y.  Suppl.  54,  92  App.  Div.  529 
(1904)  ;  Newell  v.  Nichols,  75  N.  Y. 
78,  31  Am.  Rep.  424,  s.  c.  12  Hun  604 
(1878)  ;  Stinde  V.  Ridgway,  55  How. 


Prao.  301  (1878)  ;  Stinde  v.  Goodrich, 
3  Redf.  87  (1877)  ;  Moehring  v.  Mit- 
chell, 1  Barb.  Ch.  264  .(1846). 

Texas. —  Males  v.  Sov.  Gamp  W.  of 
W.  30  Tex.  Civ.  App.  184,  70  S.  W. 
108  (1902)  ;  Hilderbrandt  v.  Ames,  27 
Tex.  Civ.  App.  377,  66  S.  W.  128 
(1901). 

United  .States. —  Young  Women's 
Christian  Home  v.  French,  23  S.  Ct. 
184  Adv.  S.  U.  S.  184,  47  L.  ed. 
( 1903 )  ;  Robinson  v.  Gallier,  20  Fed. 
Cas.  No.  11,  951,  2  Woods  178 
(1875). 

England. —  In  re  Johnson,  78  L.  T. 
Rep.  (N.  S.)  85  (1898).  A  recital 
in  a  probate  decree  that  A.  survives 
B.  in  a  common  accident  raises  no 
presumption  of  law  to  that  effect. 
Sanders  v.  Simeich,  65  Cal.  50,  2  Pac. 
741  (1884).  "There  are  no  pre- 
sumptions of  law  in  the  case.  If  the 
evidence  produced  by  the  plaintiffs 
establishes  the  fact  of  survivorship 
to  the  satisfaction  of  your  minds, 
your  verdict  should  be  for  the  plain- 
tiff. .  .  .  The  plaintiffs  have  the 
affirmative  of  the  issue,  the  burden  of 
proof  is  on  them,  and  unless  the  testi- 
mony in  the  case  satisfies  and  con- 
vinces your  minds  you  cannot  return 
a  verdict  in  their  favor,  but  if  you 
are  satisfied  and  convinced,  you  can 
and  should."  Robinson  v.  Gallier,  8 
Woods   178,   187    (1875). 
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that  it  will  seldom  happen  that  the  case  is  entirely  devoid  of  all 
evidence  as  to  the  order  in  which  persons  concerned  perished.  Any 
relevant  facts  will  he  eagerly  gra/sped  by  the  court  for  the  purpose 
of  aiding  the  inferences  to  be  drawn  from  general  considerations.'^ 
For  example,  A  may  have  been  seen  alive  at  a  time  when  B  may 
safely  be  inferred  to  have  been  dead.^  Thus  where  A  is  shown  to 
have  shot  B  and  then  killed  himself,  the  fact  that  this  second 
injury  was  of  such  a  nature  as  to  cause  instant  death,  while  B  was 
still  warm  many  hours  afterwards,^  may  settle  the  controversy  in 
favor  of  the  heirs  of  B.  In  case  of  a  number  of  persons  burned  to 
death  in  a  building,  it  will  be  inferred  that  an  old  man  in  whose 
room  the  fire  probably  originated  died  before  a  middle  aged  man 
or  children  in  whose  direction  the  flames  were  burning.*  As  a 
matter  of  proof,  the  difficulty  is  not  so  much  to  find  some  evidence 
as  to  discover  sufficient  evidence  to  establish  a  prima  facie  case 
*.  e.j  one  on  which  a  court  or  jury  would  be  justified  as  a  matter  of 
reason  in  acting.^  The  tribunal,  however,  in  determining  what 
may  properly  be  regarded  as  constituting  a  prima  facie  case  may 
well  take  into  consideration  not  only  the  necessity  of  taking  some 
■definite  action  in  the  matter  but  the  difiicultios  of  making  proof  on 
the  subject.®  In  other  words,  while  merely  deliberative  con- 
siderations are  not,  as  a  matter  of  administration,  regarded,  as 
in  the  civil  law,^  as  sufficient  to  constitute  a  prima  facie  case, 
they  may,  when  applied  to  the  consideration  of  specific  facts, 
have  this  result.® 

§  1180-1.  Pell  V.  Ball,  Chevea  Eq.  prove  the  fact  of  survivorship,  it  does 

(S.  C.)  99   (1840).  not  follow  that  they  are  to  prove  it 

2.  In  re  Mclnnes,  104  N.  Y.  Suppl.  to  demonstration."  Pell  v.  Ball,  1 
147  119  App.  Div.  440  [reversing  100  Cheves  (S.  C.)  Ch.  99,  108  (1840). 
N.  Y.  Suppl.  440,  50  Misc.  88]  (1907)  ;  Cause  of  death  unknown.— For 
St.  John  v.  Andrews  Institute  for  still  more  obvious  reasons,  no  pre- 
Girls,  103  N.  Y.  Suppl.  808,  117  App.  sumption  as  to  survivorship  arises 
Div.  698  (1907)  ;  Stinde  v.  Ridgway,  where  it  is  not  even  known  by  the 
55  How.  Pr.  (X.  Y.)  301  (1878);  court  that  the  persons  affected  per- 
Pell  V.  Ball,  Cheves  Oli.  (S.  C. )  99  ished  in  a  common  calamity,  and 
(1840)  (wife's  call  met  no  response  evidence  is  lacking  as  to  each,  as  to 
from  husband).  the  cause  or  even  the  fact  of   death 

3.  Broome  v.  Duncan'  (Miss.  1901)  itself.  Schaub  v.  Griffin,  84- Md.  557, 
29  So.  394   (blowing  off  top  of  head).  36  Atl.  443  (1897). 

4.  Ehle's  Estate,  73   Wis.  445,  41  7.    §  1182. 

N.  W.  627   (1889).  8.    "As  we  understand  the  doctrine 

6.    In  re   Ridgway,   4   Redf.    Surr.  of  the  common  law,   it  is  this,  that 

'(K.  Y.)  226  (1880).  when  several  individuals  perish  by  a 

6.    "  Because  the  plaintiffs   are  to  common    calamity,    and    there    is   no 
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§  1181.  (Pseudo-presumptions;  Presumption  of  Survivor- 
ship); Deliberative  Facts Deliberati-ve  inferences  are  also  admis- 
sible in  this  connection.  While  these  do  not  establish  survivor- 
ship^ they  may  reinforce  the  probative  effect  of  facts  which  tend 
to  do  so.  Certain  general  characteristics  of  the  persons  involved 
in  the  accident,  rather  of  a  deliberative  than  a  probative  mature 
are  still  entitled  to  weight,  seldom  determinative,  in  judging  of 
the  probative  facts  themselves.  A  person  of  ladult  strength  and 
matured  judgment  may,  as  a  matter  of  probability,  fairly  be 
regarded  as  more  apt  to  resist  a  severe  and  long  continued  physical 
strain^  and  better  enabled  to  take  advantage  of  such  opportuni- 
ties as  are  afforded  for  protecting  and  prolonging  life  than  a 
child  of  tender  years  or  an  aged  person  of  impaired  bodily  and 
mental  faculties.  In  like  manner,  a  man  is  likely  to  outlive  a 
woman.*  If  death  is  by  drowning,  an  experienced  swimmer  may 
well  be  taken  to  have  survived  one  who  was  entirely  unacquainted 
with  the  accomplishment.*  Standing  alone,  such  facts  can  scarcely 
ever  create  a  prima  facie  inference  of  any  particular  order  in  sur- 
vivorship. Their  function  is  to  steady  and  direct  the  mind  in 
dealing  with  more  strongly  probative  facts. 

circumstances  other  than  that  of  age,  different     sex,     age     and     state     of 

sex,  etc.,  from  which  it  may  he  ra-  health    of    the    husband    and    wife; 

tionally  inferred  who  was  the  longer  that  the  question  was,  from  beginning 

liver,   in   such   case,   no   presumption  to  end,  one  of  fact;  and  the  differenco 

arises  upon   which   a  conclusion  can'  in  strength,  age,  and  in  other  respects 

be   predicated.     But   that  when   the  was  merely  matter  of  evidence  for  the 

calamity,  though  common  to  all,  con-  jury.    Re  Green's  Settlement,  L.  E.  1 

sists  of  a  series  of  successive  events,  Eq.  289    (1865)  ;  Wing  v.  Angrave,  8 

separated  from  each  other  in  point  of  H.  L.  C.  183,  30  L.  J.  Ch.  65   ( 1860 )  ; 

time  and  character,  and  each  likely  Underwood  v.  Wing,  23  L.  J.  Ch.  982, 

to    produce   death   upon   the   several  4   D.   M.   G.   633,   24  L.   J.   Ch.   293 

victims  according  to  the  degree  of  ex-  (1855). 

posure  to  it,  in  such  a  case,  the  differ-  2.    Smith    v.     Croom,    7    Pla.     81 

ence  of  age,  sex  and  health  becomes  (1857);     Coye    v.     Leach,     8     Mete. 

a  matter  of  evidence  and  may  be  re-  (Mass.)  371,  41  Am.  Dec.  518  (1844). 

lied  upon  as  such.''    Smith  v.  Croom,  3.    Moehring  v.   Mitchell,   1    Barb. 

7  Fla.  81,  144  (1857).  Ch.   (N.  Y.)    264    (1846). 

Mere  conjecture  will  not  be  deemed  4.   Still,  there  is  no  presumption  of 

a   proper   basis    for    judicial    action.  law  in  the  matter.    That  the  accident 

HoUister  v.  Cordero,  76  Cal.  649,  18  was  at  sea;  that  the  husband  was  in 

Pac.  855    (1888).  the  prime  of  life  and  an  expert  swim- 

§    1181-1.     Where   a   husband   and  mer,    while   the    wife   was    in   feeble 

wife  had  been  carried  off  the  deck  of  health,   does  not  authorize  an  infer- 

a  vessel  by   the  same  wave,   it  was  ence  that  the  husband  survived.    Ful- 

held  that  there  was  no  inference  of  ler  v.  Linzee,  135  Mass.  468   (1883). 
law    as    to    survivorship    from    the 
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§  1182.  (PseudO'presumptioas;  Presumption  of  Survivor' 
ship) ;  Civil  Law. —  Much  of  the  confusion  attending  the  treat- 
ment of  this  subject  will  be  found  to  have  its  origin  in  an  attempt 
to  transfer  to  the  common  law  the  view  point  and  administrative 
expedients  of  the  civil  law.  In  that  system  of  jurisprudence,  the 
administrative  method  of  dealing  with  the  question  as  radically 
different  from  that  which  obtained  at  common  law.  The  civil 
law,  in  this  connection,  'abounds  in  a  multitude  of  so  called  pre- 
sumptions, to  which,  although  apparently  mere  inferences  of  fact 
of  indeterminate  value,  a  certain  definite  probative  weight  is 
attached.  These  presumptions  present  the  (appearance  of  guides 
to  the  working  of  the  judicial  mind  regarding  the  inferences  of 
fact  to  which  reference  is  above  made,^  that  strength  will  survive 
weakness,  men  outlive  women,  resourceful  persons  have  an  oppor- 
tunity of  survival  not  afforded  to  ill  trained  minds,  'and  the  like.^ 
They  are  constantly  accepted  and  acted  upon  as  efficient  land- 
marks for  directing  the  exercise  by  the  judge  of  judicial  and  ad- 
ministrative functions.  The  law  on  this  subject  is  thus  con- 
veniently summarized  by  the  court  of  appeals  of  the  state  of  Mary- 
land where  McSherry,  J.,  says  :^  "  By  the  Roman  law,  if  a  father 
and  son  perished  together  in  the  same  shipwreck  or  battle,  and 
the  son  was  under  the  age  of  puberty,  it  was  presumed  that  he 
died  first,  but  if  above  that  age,  that  he  was  the  survivor,  upon 
the  principle,  that  in  the  former  case  the  elder  is  generally  the 
more  robust,  and  in  the  latter,  the  younger.  The  Code  Napoleon 
had  regard  to  the  ages  of  fifteen  and  sixty;  presuming  that  of 
those  under  the  former  age  the  eldest  survived;  and  that  those 
above  the  latter  age,  the  youngest  survived.  If  the  parties  were 
between  those  ages,  but  of  different  sexes,  the  male  was  presumed 
to  have  survived;  if  they  were  of  the  same  sex  the  presumption 
was  in  favor  of  the  survivorship  of  the  younger.  By  the  Ma- 
hometan law  of  India  when  relatives  thus  perish  together,  it  is 
to  be  presumed  that  they  'all  died  at  the  same  m'oment,  and  such 
also  was  the  rule  of  the  ancient  Danish  law.  But  the  common 
law  which  governs  us  knew  no  such  arbitrary  presumptions.  By 
the  law  where  'several  lives  are  lost  in  the  same  disaster  there  is 
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no  presumption  of  survivorship  by  reason  of  age  or  sex ;  nor  is  it 
presumed  that  all  died  at  the  same  moment.  Survivorship  in 
such  a  case  must  be  proved  by  the  party  asserting  it.  No  pre- 
sumption will  be  raised  by  balancing  probabilities,  that  there  was 
a  survivor  or  who  it  was." 

§  1183.  (PseudO'presumptioas;  Presumption  of  Survivor^ 
ship) ;  American  states  following  the  civil  law. —  Certain  American 
states  notably  California'''  and  Louisiana/  in  which  the  doctrines 
of  the  civil  law  have  a  strong  influence,  continue  in  their  statutory 
enactments,^  to  follow,  in  this  connection,  the  rules  of  the  Eoman 
law  or  the  later  enactments  of  the  continental  Codes. 

§   1183-1.  Hollister  v.   Cordero,  76  2.    Langlea'  Succession,  105  La.  39, 
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CHAPTER  XVI. 

ADillXISTRATIVE  ASSUMPTIOXS. 

Administrative  assumptions,  1184. 

presumptions  of  law  contrasted,  1185. 
inferences  of  fact  compared,  1185a. 
rulings  as  to  burden  of  proof,  1186. 
identity  of  person  from  similarity  of  narae,  1187. 
assumption  displaced,  1188. 
inferences  of  fact,  1189. 
corroborative,  1190. 
infirmative,  1191. 
initials,  1191a. 
property  from  possession,  1192. 
regularity,  1193. 

no  probative  force,  1194. 
ancient  facts,  1195. 

no  definite  rule  as  to  time,  1196. 
order  of  events,  lli&7. 
subsequent  acts  or  events,  1198. 
judicial  proceedings,  1199. 
courts  of  record,  1200. 
inferior  or  foreign  tribunals,  1201. 
public  officers,  1202. 

a  general  assumption,  1202a. 
executive,  1202b. 

national  or  state,  1202b. 
county,  1203. 
municipal,  1204. 
judicial,  1205. 
judges,  1205. 

inferior  judges  and  magistrates,  1206. 
attorneys,  1207. 
clerks,  1208. 

sheriffs  and  other  officers,  1209. 
performance  of  conditions,  1210. 
relation  beticecn  foreign  and  domestic  law,  1211. 
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Administrative  assumptions. 

relation  between  foreign  and  domestic  law. 

foreign  law  assumed  to  he  the  same  as  that  of  the 
forum,  1212. 

common  law,  1212. 

inertia  of  the  court,  1213. 
statutory  law,  1214. 
foreign  law  not  assumed  to  be  the  same  as  that  of  the 
forum,  1215. 

civil  law  assumed  to  govern,  1216. 
common  law,  1217. 

common  law  of  the  forum,  1218. 
wrong  doing  not  assumed,  1219. 
good  character,  1220. 
fraud,  1221. 
illegality,  1222, 

pleading  and  administration,  1223. 
Conflict  of  presumptions,  1224. 
civil  cases,  1225. 
criminal  cases,  1226. 

knowledge  of  law,  1227. 
"presumption  of  innocence,"  12'28. 
continuance  of  life,  1229. 
bigamy,  1230. 
no  presumption  in  the  matter,  1231. 

§  1184.  Administrative  Assumptions. —  The  administrative  as- 
sumption assumes,  for  procedural  purposes,  most  often  that  of 
expediting  trials,^  that  a  particular  fact  has  been  prima  facie  estab- 
lished or  will  be  assumed  to  exist.  For  the  attainment  of  the 
object  in  view,  the  advantages  which  result  from  the  use  of  theae 
provisional  administraitive  assumptions  of  fact  are  self-evident. 
When  a  litigant  has  produced  an  amount  of  evidence  reasonably 
sufficient  to  wai*rant  action  upon  it  by  the  tribunal,  it  may  not  be 
good  administration  to  listen  to  further  evidence  to  the  same  effect 
which  the  proponent  may  have  it  in  his  power  to  produce.  The 
time  so  consumed  may  be  wasted.  It  may  now  well  be  deemed 
proper  by  a  presiding  judge  to  ask  that  the  opposing  party  declare 
its  position.    The  fact  may  not  seriously  be  controverted.    After 

§  1184^1.    §§  544  et  seq. 
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the  showing  made,  good  faith  to  the  court  may  require  that  it  be 
conceded.  The  case  may  be  found,  in  the  end,  to  turn  on  quite  a 
different  point.  Should  the  fact  be  seriously  conitroverted,  the 
party  whose  additional  evidence  has  been  temporarily  excluded 
may  have  the  benefit  of  it.  If  this  turn  out  to  be  the  case,  no 
time  has  been  lost.     Otherwise,  it  has  been  saved. 

Still  more  marked  is  the  administrative  advantage  which  re- 
sults from  the  application  of  the  same  principal  or  canon  of 
judicial  administration  to  a  slightly  different  forensic  situation. 
To  require  that  the  proponent  of  evidence  should  negative,  at  the 
original  stage  of  his  proof,  every  possible  infirmative  considera- 
tion which  might  attach  to  his  evidence,  would  involve,  in  many 
cases,  an  interminable  delay,  great  expense,  and.  an  intolerable 
wasrte  of  time.  Such  waste  of  time  or  failure  of  justice  is  readily 
met  by  applying  this  reasonable  canon  of  judicial  administration. 
It  is  taken  for  granted  that  facts  which  present  no  features  of 
inherent  suspicion  have  come  into  existence  under  conditions  of 
regularity,  the  assumption  continuing  until  evidence  is  introduced 
on  the  point  covered  by  it.^  Within  certain  reasonable  limits, 
facts  must  be  assumed  to  be  that  which  they  appear  to  be.  Things 
prima  facie  regular  must  be  provisionally  taken  to  have  been  prop- 
erly done.  Should  a  proponent,  for  example,  produce  the  exem- 
plificaition  of  a  domestic  court  authenticated  by  its  seal,  he  cannot 
conveniently  be  required  to  prove  that  the  clerk  whose  signature 
is  attached  was  duly  appointed  by  the  governor  or  elected  by  the 
people.  He  will  not  be  expected  to  show  that  the  seal  was  not 
fraudulently  or  illegally  attached.  It  will  be  plenty  of  time  for 
him  to  negative  any  adverse  claim  in  the  matter  when  it  is  made. 
It  is,  therefore,  sound  administration,  even  where  the  ruling  is 
not  with  regard  to  a  matter  of  pleading,®  to  assume  that  things 
apparently  regular  have  been  properly  done ;  in  other  words  that 
the  party  alleging  irregularity,  fraud  or  illegality  has  the  burden 
of  evidence  to  show  it. 
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§  1185.  (Administrative  Assumptions);  Presumptions  of  Law 
Contrasted. —  When  compared  with  the  assumption  of  procedure 
designated  a  "  presumption  of  law  "  the  assumption  of  adminis- 
tration, now  to  be  considered,  presents  certain  features  of  essential 
difference,  as  well  as  conspicuous  points  of  resemblance. 

The  points  of  agreement  are  of  comparatively  minor  impor- 
tance. Each  of  the  two  forms  of  procedural  assumption  operates 
only  until  affirmative  evidence  is  introduced  on  the  subject.  They 
present  also  the  common  features  of  shifting  the  burden  of  evi- 
dence,^ a,  circumstance  which  probably  accounts  for  the  persistent 
manner  in  which  they  are  confused.^ 

Chief  among  the  characteriatic  differences  between  'assumptions 
of  administration  and  the  presumption  of  law  is  the  circumstance 
that  while  the  presumption  of  law  is  a  rule  in  a  particular  branch 
of  the  substantive  law,  the  assumption  of  adminisitration  is  merely 
a  general  rule  of  convenience  in  judicial  action  applicable"  to  all 
subjects  alike.  In  reality,  the  assumption  of  administration  is 
practically  a  rule  of  convenience,  largely  within  the  administra- 
tive power  of  the  court  and  the  principal  object  of  its  employ- 
ment is  to  facilitate  and  expedite  trials,  bringing  the  parties  from 
the  nonessentials  of  their  dispute  dovm  to  the  essential.  It  is, 
as  it  were,  a  short  method  of  ascertaining  where  lies  the  crux  or 
hinge  of  the  case.  It  performs  somewhat  the  same  oiBce  for  the 
evidence  of  the  parties  that  a  scientific  system  of  pleading  would 
do  for  their  allegations.  It  develops  the  real  issue.  It  is  entirely 
within  the  administrative  control  of  the  presiding  judge,  subject, 
of  course,  like  all  administration,  to  the  requirement  that  reason 
should  be  used.  While,  therefore,  a  litigant  has  a  right  to  the 
benefit  of  any  presumption  of  law  which  relates  to  the  subject- 
matter  under  consideration  and  is  pertinent  to  the  issue  and 
favorable  to  his  contention,  neither  party  can  properly  insist  upon 
the  employment  by  the  presiding  judge  of  any  particular  assump- 
tion of  administration.  The  judge  may,  so  long  as  his  conduct  is 
reasonable,  employ  the  assumption  or  decline  to  do  so  precisely 
as  he  deems  more  in  accordance  with  the  proper  discharge  of  his 
administrative  duty. 

The  second  highly  important  distinction  between  presumptions 
of  law  and  assumptions  of  administration  lies  in  the  circumstance 

§  1185-1.    §  971.  of  evidence,  every  ruling  of  the  court 
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that  while  the  presumption  of  law  is  an  assumption  that  a  given 
inference  of  fact  establishes  a  prima  facie  case,  i.  e.,  has  a  definite 
probative  quality,  an  assumption  of  administration  may  simply 
take  for  granted  the  existence  of  a  fact,  there  being  no  necessary 
logical  inference  whatever  in  the  matter. 

It  may  he  added  that  the  presumption  of  law  and  the  assump- 
tion of  administration  are  designed  to  attain  different  forensic 
objects  and  are  applied  under  separate  canons  of  administration. 
The  presumption  of  law,  as  is  elsewhere  noticed  ^  is,  and  to  a  still 
greater  degree  has  been,  in  furtherance  of  the  administrative 
canon  of  giving  certainty  and  effectiveness  to  substantive  law.* 
The  assumption  of  administration,  on  the  contrary,  is  intended 
for  the  expediting  of  trials.'  It  is  not  unreasonable  to  deduce  the 
important  corollary  that  the  presumption  of  law  is  presumably 
destined  to  decrease  in  importance  in  judicial,  as  distinguished 
from  legislative,  activity ;  while  the  assumption  of  administration, 
serving  a  permanent  purpose  and  of  obvious  public  utility,  is 
destined  to  continue  to  be  an  important  instrumentality  in  the 
hands  of  the  court  for  the  attainment  of  substantial  justice.  The 
presumption  of  law  belongs  with  substantive  law  and  its  tem- 
porary, though  beneficent  purpose,®  appears  to  have  been  accom- 
plished and  distinctly  transferred  to  the  law-making  body.  So 
far  as  it  persists  in  the  hands  of  the  court  there  seems  no  further 
necessity  for  concealing  the  object  and  method  of  its  operation. 

§  1185a.  (Administrative  Assumptions);  Inferences  of  Fact 
compared. —  Where  the  administrative  assumption  relates  to  the 
probative  force  of  the  inferences  properly  deducible  from  certain 
facts,  a  ruling  that  a  prima  facie  case  has  been  established,  it 
differs  from  the  presumption  of  law  chiefly  in  the  circumstance 
that  the  ruling  is  not  obligatory,  as  part  of  the  substantive  law  of 
a  given  subject,  upon  the  judge  and  jury  alike.  It  proceeds,  in 
other  words,  upon  lines  of  administration  rather  than  upon  those 
of  substantive  law.  Where,  however,  the  administrative  assump- 
tion is  as  to  the  existence  of  a  fact,  it  is  not,  in  many  cases,  a 
ruling  as  to  the  probative  force  of  an  inference.  It  may,  indeed, 
happen  in  many  cases  that  there  is  an  inference  of  fact  to  the 
eame  effect  as  that  which  administration  assumes  tQ  be  true  for 

S.    §  1086.  6.    §§  544  et  seq. 
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the  expediting  of  the  case.  Thus,  for  example,  there  is  undoubt- 
edly as  a  matter  of  experience,  an  inference  of  fact  that  the  proper 
steps  have  been  regularly  taken  in  the  systematic  routine  of  public 
offices.^  Administration,  for  its  own  purposes,  may  often  make 
the  same  assumption  in  cases  where  no  such  inference  of  fact 
would  appear  to  exist.  It  may  thus  occur  that  inferences  of  fact 
and  assumptions  of  administration  may  run  upon  close  parallel 
lines  The  most  that  may  properly  be  said  is  that,  in  case  of  the 
administrative  assumption  it  does  not  necessarily  follow  that  an 
inference  of  fact  has  been  assumed  to  be  correct.  There  may  or 
may  not  have  been  one.  In  either  event,  the  characteristic  feature 
of  the  administrative  assumption  is  that  whatever  has  been  done 
has  been  done  voluntarily  by  the  presiding  judge,  because  he 
thought  that  so  doing  was  best  calculated  to  expedite  the  trial  or 
otherwise  advance  the  cause  of  justice,  and  not  because  a  rule  of 
'Substantive  or  procedural  law  has  required  that  he  should  do  so. 
No  Rule  of  Law  involved. —  So  far  as  the  situations  under 
which  the  court  will  rule  that  a  prima  facie  case  has  been  made 
out,  or  that  it  is  the  duty  of  the  other  side  to  proceed  with  evi- 
dence, have  become  recognized  and  established,  the  inferences 
from  them  may  be  called  the  assumptions  of  administration.  Btit 
no  rule  of  law  is  involved.  At  most  there  is  but  a  canon  of 
administration,  a  suggestion  for  the  employment  of  the  court's  dis- 
cretion i.  e.,  administrative  power.  As  in  case  of  the  inference 
of  fact^  the  number  of  such  assumptions  is  unlimited.  Illustra- 
tive instances,  rather  than  classification  can  alone  be  attempted. 

§  1186.  (Administrative  Assumptions) ;  Rulings  as  to  Burden 
of  Proof. —  It  is,  however,  as  a  preliminary  matter,  important 
that  a  further  distinction  be  made.  The  administrative  assump- 
tion, properly  so  called,  is  a  ruling  with  regard  to  the  position  of 
the  burden  of  evidence.  It  says  nothing  as  to  the  position  of  the 
burden  of  proof.  The  latter  is,  as  has  been  seen,-^  a  question  of 
pleading.  In  many  cases,  the  language  of  an  administrative 
assumption,  having  relation  only  to  facts  or  the  inferences  from 
them,  is  used  in  stating  a  ruling  with  relation  to  pleading,  one 
which  practically  states  the  position  of  the  burden  of  proof.  In 
certain  connections,  more  especially  as  to  so  called  presumptions 
against  fraud,  illegality  and  the  like^  the  ruling  may,  in  reality, 
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announce  merely  that  fraud,  illegality  and  the  like  are  affirmative 
defences.  Such  a  ruling  applies  to  the  burden  of  proof,  properly 
speaking,  and  operates,  not  by  shifting  its  position  but  by  stat- 
ing it.  In  general,  an  administrative  assumption  merely  affects 
the  burden  of  evidence  and  it  is  in  order  to  shift  it  that  the  ruling 
is  made.  This  confusion  is  especially  difficult  of  detection  under 
systems  of  code  pleading  where  the  position  of  the  burden  of 
proof  is  only  developed  at  the  trial.^ 

Full  Legal  Status. —  Thus  for  example,  it  may  be  convenient 
administration  to  assume,  in  the  absence  of  evidence  to  the  con- 
trary, that  a  party  or  other  person  enjoys  the  benefit  of  all  legal 
rights  conferred  upon  individuals  of  his  class.  For  example,  it 
will  be  taken  for  granted  that  a  litigant  is  under  no  disability  to 
bring  or  maintain  his  suit.*  In  certain  cases,  however,  a  ruling 
ito  this  effect  would  amount  merely  to  an  announcement  that  if  a 
pleader  relies  upon  the  circumstance  that  his  opponent  is  under 
some  disability  to  maintain  the  action  he  must  plead  it,  by  way 
of  abatement  or  otherwise,  and  that  the  burden  of  proof  is.  upon 
him  to  establish  it. 

§  1187.  (Administrative  Assumptions);  Identity  of  Person 
from  Similarity  of  Name. —  It  is  a  convenient  assumption  of  admin- 
istration that,  in  the  absence  of  inherent  improbability,  or  proof 
to  a  contrary  effect,^  the  same  name  at  all  times  designates  a  given 
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Indiana. — Aultman     v.     Timm,     93  ter,    43    W.    Va.    189,    27    S.    E.    352 

Ind.  158  (1883).    See  also,  Hendricks  (1897). 

V.  State,  26  Ind.  493   (1866).  England. —  Hcnnell   v.    Lyon,    1    B. 
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person^  or  thing.^     This  assumption  is  particularly  valuable  in 
connection  with  the  proof  of  title,*  or  other  matters  in  which  use 


&  Aid.  182,  18  Rev.  Rep.  456  (1817)  ; 
Hamber  v.  Roberts,  7  C.  B.  861,  18 
L.  J.  C.  P.  250,  62  E.  C.  L.  861 
(1849). 

2.  Alabama. —  Nelson  v.  State,  43 
So.  966  ( 1907 )  ;  Garrett  v.  State,  76 
Ala.  18   (1884). 

California. —  Lee  v.  Murphy,  119 
Cal.  364,  51  Pac.  549,  955    (1897). 

Florida. —  Hogans  v.  Carruth,  18 
Fla.  587    (1882). 

Georgia. —  Mullery  v.  Hamilton,  71 
Ga.  720,  51  Am.  Rep.  288    (1883). 

Indiana. —  Hendricks  v.  State,  26 
Ind.  493    (1866). 

Kentucky. —  Cobb  v.  Haynes,  8  B. 
Mon.  137   (1847). 

Louisiana. —  Pearce  v.  Haas,  122 
La.  376,  47  So.   687    (1908). 

Maine. —  Grindle  v.  Stone,  78  Me. 
176,  3  Atl.  183  (1886).  See  also. 
State  V.  Robinson,  39  Me.  150 
(1855). 

Michigan. —  Durfee  v.  Abbott,  61 
Mich.  471,  28  N.  W.  521   (1886). 

Minnesota. —  Morris  v.  McClary,  43 
Minn.  346,  46  N.  W.  238    (1890). 

Missouri. —  State  v.  MdGuire,  87 
Mo.  642   (1885). 

Nebraska. —  Rupert  v.  Penner,  35 
Neb.  587,  53  N.  W.  598,  17  L.  R.  A. 
824    (1892). 

'New  York. —  Hatcher  v.  Rocheleau, 
18  N.  Y.  86   (1858). 

"North  Carolina. —  Freeman  v.  hoi- 
tis,  51  N.  C.  524   (1859). 

Pennsylvania. — ^McConeghy  v.  Kirk, 
68  Pa.  St.  200   (1871). 

Texas. —  Leland  v.  Eckert,  81  Tex. 
•226,  16  S.  W.  897   (1891). 

Vermont. —  Cross  v.  Martin,  46  Vt. 
14   (1873). 

Washington. —  Ritchie  v.  Carpenter, 
2  Wash.  512,  28  Pac.  380,  26  Am. 
St.  Rep.  877   (1891). 

England. —  Sewell  v.  Evans,  4  Q.  B. 
626,  3  G.  &  D.  604,  7  Jur.  213,  12 
X.  J.  Q.  B.  276,  45  E.  C.  L.  626 
(1843)  ;  Simpson  v.  Dismore,  1  Dowl. 
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P.  C.  (X.  S.)  357,  5  Jur.  1012,  11 
L.  J.  Exch.  137,  9  M.  &  W.  47 
(1841).  See  also,  Middleton  v.  Sand- 
ford,  4  Campb.  34  (1814)  Smith  v. 
Fuge,  3  Campb.  456  (1813)  ;  Hodg- 
kinson  v.  Willis,  3  Campb.  401 
(1813)  ;  Giles  v.  Cornfoot,  2  C.  &  K. 
653,  61  E.  C.  L.  653  (1847)  ;  White- 
locke  v.  Musgrove,  1  Cromp.  &  M.  511, 
3  Tyrw.  541,  2  L.  J.  Exch.  210 
( 1833 )  ;  Studdy  v.  Sanders,  2  D.  &  R. 
347,  16  E.  C.  L.   93    (1823). 

Canada. —  Hesketh  v.  Ward,  17  U. 
C.  C.  P.  190  (1866).  Identity  of 
name  is  prima  facie  evidence  of  iden- 
tity of  person.  Des  Moines  Savings 
Bank  v.  Kennedy,  (Iowa  1909)  120 
N.  W.  742;  State  v.  Court,  225  Mo. 
609,  125  S.  W.  451  (1910);  Ryle  v. 
Davidson,  (Tex.  Civ.  App.  1909)  116 
S.  W.  823.  Evidence  aliunde  to  prove 
the  identity  of  the  parties  may  be 
received  in  support  of  the  assumption. 
Einstein  v.  Holladay-Klotz  Land  & 
Lumber  Co.,  132  Mo.  App.  82,  111 
S.  W.  859    (1908). 

In  criminal  cases,  the  assumption 
is  not  so  readily  made.  Thus,  a  judge 
will  not  assume  that  a  witness  and 
one  accused  of  the  offense  are  identi- 
cal merely  by  reason  of  a  similarity 
of  name.  Byrd  v.  State,  (Tex.  Cr. 
App.  1907)  103  S.  W.  863.  There  is 
no  presumption  of  law  in  the  matter. 
Shuler  v.  State,  125  Ga.  778,  54  S.  E. 
689    (1906). 

3.  Howard  v.  Rockwell,  1  Dougl. 
(Mich.)  315  (1844);  Wilbur  17.  Clark, 
22  Mo.  503  (1856)  ;  Barrow  v.  Phil- 
leo,  14  Tex.  345  (1855)s  Stahl  v. 
Ertel,  62  Fed.  920  (1893).  See  also, 
Gaulden  v.  Lawrence,  33  Ga.  159, 
161  (1862). 

4.  California. —  Mott  v.  Smith,  16 
Cal.  534   (1860). 

District  of  Columbia. —  Scott  V. 
Hyde,  21  D.  C.  531   (1893). 

Illinois. —  Brown  v.  Metz,  33  III. 
339,   85   Am.   Dec.   277    (1864).     See 
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is  made  of  dooumentary  evidence.  In  making  sucli  proof  it  is 
extremely  convenient  to  be  able  to  assume  that  the  name  A,  under 
all  circumstances,  indicates  the  same  person.  A  party  having 
the  burden  of  shov^ing  an  identity  in  persons  may  well  ask  the 
presiding  judge  provisionally  to  assume  identity  from  similarity 
and,  a  fortiori  from  identity  of  name.® 

§  1188.  (Administrative  Assumptions;  Identity  of  Person 
1  from  Similarity  of  Name);  Assumption  displaced. —  It  is  said 
that  this  assumption  of  administration  may  be  overcome  by  a 
conflioting  presumption  of  law,  as  that  "  of  innocence  "  so  called,^ 
or  by  inferences  arising  from  the  validity  of  a  contract.^  This 
displacement  of  the  assumption  is  a  necessary  one.  A  mere  ruling 
for  administrative  convenience  naturally  gives  way  before  a  rule 
of  positive  law,  like  the  presumption  of  innocence'  or  even,  as 
will  hereafter  be  seen,*  when  opposed  by  an  inference  of  fact.® 

Common  names,  etc. —  The  assumption,  moreover,  is  made  only 
when  the  name  is  to  be  applied  to  a  particular  person  involved. 


also,  Graves  v.  Colwell,  90  111.  612 
(1878). 

Iowa. —  Gilmah  v.  Sheets,  78  Iowa 
499,  43  N.  W.  299   (1889). 

Michigan. —  Tillotson  v.  Webber,  96 
Mich.  144,  55  N.  W.  837   (1893). 

Missouri. —  Geer  v.  Missouri  Lum- 
ber, etc.,  Co.,  134  Mo.  85,  34  S.  W. 
1099,  56  Am.  St.  Eep.  489  [citing 
Mosely  v.  Reily,  126  Mo.  124,  28  S. 
W.    895,    26    L.   E.    A.    721     (1895)]. 

Minnesota. —  Morris  v.  McClary,  43 
Minn.  346,  46  N.  W.  238   (1890). 

New  York. —  Jackson  v.  Cody,  9 
Cow.  140  (1828).  See  also,  People 
V.  Snyder,  41  N.  Y.  397   (1869). 

Texas. —  Smith  v.  Gillum,  80  Tex. 
120,   15   S.  W.  794    (1891). 

United  States. —  Stebbins  v.  Dun- 
can, 108  U.  S.  32,  2  S.  Ct.  313,  27 
!L.  ed.  641   (1882). 

Canada. —  Brown  v.  Livingstone,  29 
U.  C.  Q.  B.  520  (1870);  Nicholson 
V.  Burkholder,  21  U.  C.  Q.  B.  108 
(1861). 

5.  No  necessary  inference  of  fact. — 
When  evidence  to  the  contrary  of  the 
truth    of    the    assumption    is    intro- 


duced, there  is  said  to  be  no  pre- 
sumption in  the  matter. 

Alabama. —  Givens  v.  Tidmore,  8 
Ala.  745    (1845). 

California. —  JIcMinn  v.  Whelan,  27 
Cal.  300,  317  (1865). 

Illinois. —  Graves  v.  Colwell,  90 
111.  612    (1878). 

tlew  Hampshire. —  State  v.  Vittum, 
9  N.  H.  519    (1838). 

Neiv  York. —  Jackson  v.  Goes,  13 
Johns.   518,  7  Am.  Bee.  399    (1816). 

Texas. —  Jester  v.  Steiner,  86  Tex. 
415,  25  S.  W.  411  (1894).  See  also 
McNeil  V.  O'Connor,  79  Tex.  227,  229, 
14  S.  W.  1058   (1891). 

§  1188-1.  Wedgwood's  Case,  8  Me. 
75  (1831).  See  also.  Com.  v.  Briggs, 
5  Pick.  (Mass.)  429  (1827);  Bogue 
V.  Bigelow,  39  Vt.  179,  183  (1857)  , 
Reg.  V.  Lloyd,  1  Cox  C.  C.  51  (1843)  ; 
§§  1172  et  seq. 

2.  Cooper  v.  Poston,  1  Duv.  (Ky.) 
93,  85  Am.  Dec.  610   (1863). 

3.  §§  1172  et  seq. 

4.  §  1189. 

5.  People  r.  Mullen,  (Cal.  App. 
1908)    94  Pac.  867. 
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If  sucli  name  be  a  common  one  in  the  vicinity  or  if  it  be  shown 
that  there  is  more  than  one  person  to  whom  the  name  may  prop- 
erly be  applied,  there  can  be  no  assumption  as  to  the  person  to 
whom  the  name  should  be  applied  by  the  jury.® 

§  1189.  (Administrative  Assumptions;  Identity  of  Person 
from  Similarity  at  Name);  Inferences  of  Fact. —  While,  as  has 
been  said,^  the  administrative  assumption  that  a  given  name  used 
on  different  occasions  indicates  the  same  person  does  not,  neces- 
sarily, rest  upon  any  inference  of  fact,  it  well  may  do  so.  A  fact 
of  this  nature  may  assist  in  inducing  the  judge  to  make  the  as- 
sumption in  a  particular  case,  or,  when  evidence  is  introduced  on 
the  subject,  the  inference  may  present  a  force  of  probative  effect 
which  the  party  opposing  the  truth  of  the  assumption  will  be 
called  upon  to  meet.  Counter  inferences  of  fact  may  affect  the 
matter,  inducing  the  judge  to  refrain  from  making  the  assump- 
tion in  a  particular  case  or  tending  to  invalidate  the  truth  of  the 
assumption  if  made.  The  facts  which  may  reinforce  the  truth  of 
the  administrative  assumption  that  the  same  name  designates  the 
same  person,  are  numerous  and  it  will  be  convenient  merely  to 
designate  certain  of  the  more  common.  The  same  course  would 
seem  reasonable  in  dealing  with  the  facts  which  tend  to  disprove 
the  truth  of  the  assumption  when  its  correctness  is  impugned. 
Certain  of  these  affirmative  or  infirmative  considerations  may  even 
be  intrinsic  in  the  name  itself;  others  are  extrinsic  to  it. 

§  1190.  (Administrative  Assumptions;  Identity  of  Person 
from  Similarity  of  Name;  Inferences  of  Fact);  Corroborative. — 

Corroborative  inferences  of  fact  may,  as  has  just  been  said,  be 
intrinsic  to  the  name.  A  name  leads  to  an  inference  that  it  can 
properly  be  applied  only  to  a  single  individual,  i.  e.,  warrants  an 
assumption  of  identity,  in  proportion  as  it  is  unusual,-^  elaborate 
or  otherwise  distinctive.^  Where  two  names  are  presented  to  the 
consideration  of  the  court,  the  inference  that  they  designate  the 
same  individual  is  strong  in  proportion  as  the  differences  between 
the  two  are  slight.^    Conversely  the  inference  of  identity  is  weak 

6.    People    V.    Wong    Sang    Lung,  trary  effect,  Mooers  v.  Bunker,  29  N. 

(Cal.  App.  1906)   84  Pac.  843.  H.     420,     431      (1854)       ("Timothy 

§  1189-1.    §  1187,  n.  5.  Mooers"). 

§  1190-1.  Sewell  v.  Evans,  4  Q.  B.  3.  Alabama. —  Loveman  ■».  Birming- 

626,  3  G.  &  D.  604,  7  Jur.  213,  12  L.  ham    Ry.    L.    &   P.    Co.,   43   So.    411 

J.  Q.  B.  276,  45  E.  C.  L.  626   (1843).  (1907)    ("Sohuler"  for  "Schulern"). 

2.    But  see,  apparently  to  the  con-  Kentucky. —  Taulbee    v.    Buckner's 
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as  the  points  of  difference  between  the  two  names  are  mimerotis 
and  marked.* 

Extrinsic. —  Facts  extrinsic  to  the  name,  may,  found  corrobora- 
tive inferences  of  fact  in  the  matter.  Seldom  indeed,  will  it  be 
found  to  happen  that  the  bare  similarity  of  name  is  the  only 
identification  between  the  persons  shown  to  have  been  acting  at 
different  times.^  In  most  instances,  the  connection  in  which  the 
name  appears  on  the  several  occasions  on  which  it  is  em- 
ployed presents  consistencies  and  even  more  affirmative  cor- 
roboration of  identification  by  name.  Indeed,  the  mere  absence 
of  inconsistency  may,  when  taken  together  with  the  similarity 
or  identity  of  name,  reasonably  be  held,  to  establish  identifi- 
cation, even  to  a  prima  facie  extent.  Facts  of  all  kinds  may 
corroborate  the  inference.  Thus  the  document  in  question  may 
have  been  produced  from  such  appropriate  custody  as  to  be  rein- 
forced in  probative  effect  by  that  circumstance.®  The  handwrit- 
ing of  two  persons  of  the  same  or  similar  name  may  be  so  nearly 
alike  in  appearance  as  to  confirm  the  inference.'^  That  the  per- 
son, whose  name  a  given  designation  is  claimed  to  be,  promptly 


Adm'r,  91  S.  W.  734,  28  Ky.  L.  Rep. 
1246  (1906)  ("D.  H."  and  "  D.  B. 
Hi"). 

Missckiri. —  Einstein  v.  HoUaday- 
Klotz  Land  &  Lumber  Co.,  132  Mo. 
App.  82,  111  S.  W.  859  (1908) 
( transposition  of  initials  "  J.  W."  & 
"  W.  J."  not  important) . 

North  Dakota. —  State  Finance  Co. 
V.  Halstenson,  114  N.  W.  724  (1908) 
("Ackerland"  and  "Ackenland "  re- 
fer to  the  sajne  person). 

Texas. —  Bailie  v.  Western  Live 
Stock  &  Land  Co.,  (Tex.  Civ.  App. 
1909)  119  S.  W.  325  ("Roberson" 
for  "Robinson"  not  material). 

4.  Spreyne  v.  Garfield  Lodge  No.  1 
of  U.  Sla.  Benev.  Soc.,  117  111.  App. 
253  (1905)  ;  Greenberg  v.  Angerman, 
84  N.  Y.  Suppl.  244   (1903). 

5.  Bennett  v.  Libhart,  27  Mich. 
489  ( 1873 )  ;  Hoffman  r.  Metropolitan 
Life  Ins.  Co.,  119  N.  Y.  Suppl.  978 
135  App.  Div.  739  (1909)  (father  and 
mother  same;  place  of  death  same)  ; 
Stebbins  v.  Duncan,  108  U.  S.  32,  2 


S.  Ct.  313,  27  L.  ed.  641  (1882); 
Bulkeley  v.  Butler,  2  B.  &  C.  434,  3 
E.  &  R.  625,  9  E.  C.  L.  194   (1824). 

Maiden  name. —  A  change  in  final 
name  merely,  coupled  with  evidence 
tending  to  show  that  the  latter  name 
is  that  of  a  husband,  will  support,  in 
case  of  a  woman,  the  inference  that 
the  two  names  designate  the  same 
person.  Chamblee  v.  Tarbox,  27  Tex. 
139,  84  Am.  Dee.  614  (1863).  See 
also.  Dowdy  !'.  McArthur,  94  Ga.  577, 
21  S.  E.  148    (1894). 

6.  Simpson  v.  Dismore,  1  Dowl.  P. 
0.  (N.  S.)  357,  5  Jur.  1012,  11  L.  J. 
Exch.  137,  9  M.  &  W.  47  (1841).  It 
is  not  necessary  that  the  identifying 
document  should  have  been  in  itself  a 
valid  instrument  for  the  purpose  in- 
tended by  it.  Bailie  r.  Western  Live 
Stock  &  Land  Co.,  (Tex.  Civ.  App. 
1909)    119  S.  W.  325. 

7.  Greenshields  v.  Crawford,  1 
Dowl.  P.  C.  (N.  S.)  439,  6  Jur.  303, 
11  L.  J.  Exch.  372,  9  JI.  &  W.  314 
( 1841 )  ;    Sayer    v.    Glossop,    2    Exch. 
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answered  when  addressed  hj  it  *  and  other  facts  oirciunstajitially 
probative  may  furnish  evidence  in  the  same  direction. 

§  1191.  (Administrative  Assumptions;  Identity  of  Person 
from  Similarity  of  Name;  Inferences  of  Fact);  Infirmative. — 

On  the  other  hand  the  probative  force  of  the  inference  of  identity 
from  similarity  of  names  is  greatly  diminished  in  force  even  to 
the  vanishing  point,  by  introducing  into  the  consideration  of  the 
matter  facts  inconsistent  with  the  truth  of  the  administrative 
assumption  that  similar  names  identify  a  single  individual.^  The 
facts,  as  in  case  of  corroborative  inferences,^  may  be  intrinsic  or 
attach  to  the  name  itself. 

Extrinsic. —  Extrinsic  facts,  as  well  as  those  intrinsic  in  the 
name  itself,  may  tend  to  destroy  the  truth  of  the  assumption,  re- 
moving any  element  of  probative  force  from  the  inference  of  fact 
upon  which  it  may  have  been  based,  and,  indeed,  very  possibly 
establishing  that  the  persons  designated  were  in  fact,  different 
individuals.  For  example,  it  may  be  shown  that  while  the  two  per- 
sons have  been  assumed,  on  account  of  their  similarity  or  identity 
of  name  to  be  the  same  person,  they  were  actually  employed  at  the 
time  in  different  occupations,  or  filled  different  stations  in  life.* 
It  may  appear,  in  the  same  way,  that  the  use  of  the  similar  or 
identical  name  occurred  at  intervals  so  widely  separate  in  point 
!of  time  as  to  render  it  highly  improbable  that  the  same  person 
could  have  been  present  on  both  occasions.*    It  has  been  said  that 

409,  12  Jur.  465.  17  L.  J.  Exch.  300  Indiana. —  Mode    V.    Beasley,     143 

(1848);   Nicholson  v.  Burkholder,  21  Ind.   306,   333,  42   N.  E.  727    (1895). 

U.  C.  Q.  B.  108,  111  (1861);  Hesketh  New  BampsUre. —  Jones  v.  Parker, 

r.  Ward,   17  U.  C.   C.  P.  190    (1866).  20  N.  H.  31   (1849). 

See  also,  Stebbing  v.  Spicer,  8  C.  B.  Texas. —  McNeil    v.    O'Connor,    79 

827,  65  E.  C.  L.  827   (1849).  Tex.  227,  229,  14  S.  W.  1058   (1891). 

8.    Garrett  v.  State,  76  Ala.  18,  23  2.  §  1190. 

(1884)  ;   Collier  v.  Nokes,  2  C.  &  K.  3.  Richardson  v.  People,  85  111.  495 

1012,  61  E.  C.  L.  1012   (1849)  ;  Eey-  (1877)  ;   Ellsworth  V.  Moore,  5  Iowa 

nolds  V.  Staines,  2  C.  &  K.  745,  61  486    (1857);   Howard  v.  Lock,  22  S. 

E.  C.  L.  745   (1849).     See  also.  Cor-  W.  333,  15  Ky.  L.  Rep.  154   (1893)  ; 

field  V.  Parsons,  1  Cromp.  &  M.  730,  Waller    v.    Edmonds,     47    Tex.    468 

2    L.    J.    Exch.    263,    3    Tyrw.    806  (1877). 

(1833)  ;  Wilton  f.  Edwards,  6  C.  &  P.  4.    Sitler  v.  Gehr,  105  Pa.  St.  577, 

677,  25  E.  C.  L.  634   (1834).  51   Am.    E«p.   207    (1884);    Giles   v. 

§    1191-1.   Alabama. —  Stevenson  v.  Cornfoot,  2  C.  &  K.  653,  61  E.  C.  L. 

Murray,  87  Ala.  443,  6  So.  301  (1888).  653  (1847). 

Florida. —  Liddon    v.    Hodnett,    22 
Fla.  442    (1886). 
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but  slight  evidence  is  needed  to  overcome  the  assumption  of  iden- 
tity of  person  from  identity  or  similarity  of  name.® 

§  1191a.  (Administrative  Assumptions;  Identity  of  Person 
from  Similarity   of   Name;   Inferences   of   Fact);   Initials. — 

Much  may  depend  vrith  regard  to  similarity  or  dissimilarity  of 
name  as  indicating  an  identity  of  person  upon  the  use  of  initials. 
Dissimilarity,  in  this  respect,  is  far  more  probative  than  simi- 
larity. Where  the  surname  and  given  name  employed  on  the  two 
occasions  are  identical  ^  the  inference  of  identity  arises.  Where 
the  same  initial  takes  the  place  of  the  given  name,  the  inference 
of  identity  is  normally  weaker.^  The  identity  of  family  name  and 
similarity  of  initials  is  not  sufBcient  to  create  a  prima  facie  in- 
ference.®  On  the  contrary,  virhere  the  same  family  name  and  sur- 
name are  used  on  two  occasions  insertion  in  both  of  the  same  mid- 
dle initial  adds  force  to  the  inference  of  identity.* 

Dissimilarity. —  While  similarity  of  middle  initial  in  the  two 
names  adds  somewhat  to  probative  force,  the  presence  of  two  mid- 
dle initials  consisting  of  a  different  letter  tends,  very  strongly,  to 
negative  the  inference  of  identity.^    The  same  result  by  no  means 

5.     Morris    v.   -McClary,    43    Minn.  dence   may   however   confirm    the   as- 

346,  347,  46  N.  W.  238  (1890).     "To  sumption  in  a  particular  case.     Wal- 

prove  identity  of  person,  identity  of  ters  v.   Eock,    (N.   D.   1908)    115   N. 

name  is  usually,  in  the  first  instance,  W.    511.      See   also,   White  v.   Bates, 

sufficient.     Very  slight  evidence  may  234   111.    276,    84    N.   E.    906    (1908) 

he  sufficient  to  overcome  the  presump-  [reversing  judgment  Bates  v.  White, 

tion  of  identity  of  person  which  iden-  138  111.  App.  112  (1907)]. 

tity  of  name  raises,  so  as  to  put  upon  4.    Paxton  v.  Ross,  89  Iowa  661,  57 

the  party  claiming  such  identity  the  N.  W.  428    (1894). 

necessity  of  further  proof;  but  until  5.    Amhs  r.    Chicago,   etc.,  R.   Co., 

there   is  something  to  raise  a  doubt  44  Minn.  266,  46  N.  W.  321   (1890). 

upon    it,    it    is    ordinarily    enough."  On  the  other  hand,  the  middle  initial 

Morris  v.  McClary,  43  Minn.  346,  347,  has  been  held  to  be  immaterial.     Ala- 

46  N.  W.   238    (per  Gilfillan,  C.  J.)  bama    Steel    &    Wire    Co.    r.    Griffin, 

(1890).  (Ala.    1907)     42    So.    1034;     Illinois 

§    1191a-l.     Sperry    v.    Tebbs,     10  Cent.  R.  Co.  v.  Hasenwinkle,  232  III. 

Ohio  Dec.   (Reprint)   318,  20  Cine.  L.  224,  83  N.  E.  815   (1908)  ;  Trimble  v. 

Bui.   181    (1888).  Burroughs,   (Tex.  Civ.  App.  1906)   95 

2.  Pearoe  v.  Albright,  (N.  M.  1904)  S.  W.  614.  While  this  was  the  rule 
76  Pac.  286.  at  common  law,  the  matter  has  been 

3.  Bennett  t'.  Libhart,  27  Mich.  489  frequently  settled  otherwise.  All  in- 
(1873);  Kane  V.  Sholars,  (Tex.  Civ.  itials  should  be  given  in  court  pro- 
App.  1905)  90  S.  W.  937  ("  N.  C.  C."  ceedings.  Carney  v.  Bigham,  51 
and  "Nathan  C."  immaterial).  See  Wash.  453,  99  Pac.  21,  19  L.  R.  A. 
also,  Andrews  v.  Wynn,  4  S.  D.  40,  54  (X.  S.)   905   (1909). 

N.   W.    1047    (1893).     Extrinsic  evi- 
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follows  -where  one  name  lias  a  middle  initial  and  the  other  has 
none.® 

§  1192.  (Administrative  Assumptions);  Property  from  Posses- 
sion.— "  Men  generally  own  the  property  they  possess."  ^  In  cer- 
tain connections,  therefore,  possession  of  either  real  ^  or  personal  ^ 


6.  Hunt  V.  Stewart,  7  Ala.  525 
(1845)  ;  State  V.  Loser,  (Iowa  1905) 
104  N.  W.  337.  See,  however,  Lucas 
V.  Current  River  Land  &  Cattle  Co. 
186  Mo.  448,  85  S.  W.  359    (1905). 

§  1192-1.  McEwen  v.  City  of  Port- 
land, 1   Or.  300    (1860). 

2.  Alabama. —  Finch  v.  Alston,  3 
Stew.  &  P.  83,  33  Am.  Dec.  399 
(1832). 

Arkansas. —  Oxley  Stavg  Co.  v. 
Staggs,  59  Ark.  370,  27  S.  W.  341 
(1894). 

New  York. —  Jackson  v,  Walter- 
mire,  5  Cow.  299   (1826). 

Ohio. —  Ward  v.  Mcintosh,  12  Ohio 
St.  231    (1861). 

Texas. —  Burroughs  v.  Farmer, 
(Civ.  App.  1898)  45  S.  W.  846;  An- 
drews V.  Beck,  23  Tex.  455   (1859). 

United  States. —  Bradshaw  v.  Ash- 
ley, 180  U.  S.  59,  21  S.  Ct.  297,  45  L. 
cd.  423    (1901). 

England. —  Asher  v.  Whitlock,  L. 
E.  1,  Q.  B.  1,  11  Jur.  N.  S.  925,  35 
L.  J.  Q.  B.  17,  14  Wkly.  Rep.  26 
(1865)  ;  Jayne  v.  Price,  1  Marsh.  68, 
5  Taunt.  326,  15  Rev.  Rep.  518,  1 
E.  C.  L.  173  (1814).  "The  presump- 
tion of  the  law  is,  that  the  person 
who  has  the  title  is  the  one  in  pos- 
session." Finch  V.  Alston,  2  Stew. 
&P.  (Ala.)  83  (1832).  "Possession 
Is  prima  facie  evidence  of  title."  Vin- 
ing  V.  Baker,  53  Me.  544,  546, 
(1886).  "This  is  presumptive  evi- 
dence of  a  seisin  in  fee;  and  sufficient 
until  the  contrary  appears."  Jackson 
V.  Waltermire,  5  Cow.  301  (1826). 
A  seizin  in  fee  will  often  be  assumed. 
Lee  V.  Johnstone,  L.  R.  1  H.  L.  Sc. 
426  (1869). 

3.  Alalama. —  First  Nat.  Bank  v. 
Taylor,  37  So.  695  (1904)  (money); 
Hobbs  V.  Bibb,  2  Stew.  54   (1839). 


California. —  Goodwin  v.  Garr,  8 
Cal.  615   (1857). 

Delaware. —  Drummond  v.  Hopper, 
4  Harr.  327   (1845). 

Illinois. —  Amick  v.  Young,  69  111. 
542   (1873). 

Indiana. —  Wiseman  v.  Lynn,  39 
Ind.  250   (1872). 

Iowa. —  Courtright  v.  Deeds,  37 
Iowa  503    (1873). 

Louisiana. — Alexander's  Succession, 
18  La.  Ann.  337    (1866). 

Maine. —  Vining  v.  Baker,  53  Me. 
544   (1866). 

Michigan. —  Trevorrow  v.  Trevor- 
row,  65  Mich.  234  31  N.  W.  908 
(1887). 

Missouri. —  Miller  v.  Marks,  20 
Mo.  App.  369    (1886). 

Neiv  York. —  Jennings  v.  Brooklyn 
Heights  R.  Co.,  106  N.  Y.  Suppl.  279, 
121  App.  Div.  587  (1907)  (ownership 
of  trolley  car)  ;  Rawley  v.  Brown,  71 
N.  Y.  85   (1877). 

Pennsylvania. —  Entriken  v.  Brown, 
32  Pa.  St.  364   (1859). 

Texas. —  Andrews  v.  Beck,  23  Tex. 
455   (1859). 

West  Virginia. —  Tefft  v.  Marsh,  1 
W.  Va.  38   (1864). 

Wisconsin. —  Wausau  Boom  Co.  v. 
Plumer,  35  Wis.  274  (1874). 

United  States. —  The  Carlos  F. 
Roses,  177  U.  S.  655,  20  S.  Ct.  803,  44 
L.  ed.  929  (1899)  ;  Belford  v.  Scrib- 
ner,  144  U.  S.  488,  13  S.  Ct.  734,  36 
L.  ed.  514  (1891).  "Possession  of 
personal  property  is  prima  facie 
evidence  of  ownership."  Goodwin  v. 
Garr,  8  Cal.  615,  617  (1857).  "The 
first  evidence  of  personal  property  is 
possession.  If  this  young  man  was 
in  the  possession  of  the  horse;  hold- 
ing himself  out  to  others  as  the 
owner;  and  acting  as  the  owner;  the 
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property,  will  be  assumed  to  indicate  the  owner.  In  like  man- 
ner, "  it  is  a  presumption  of  law,  that  every  species  of  property 
found  in  a  person's  possession  at  his  death  belongs  to  his  succes- 
sion." *  The  assumption  has  been  spoken  of  as  being  merely  a 
presumption  of  fact,  and  characterized  as  'being  "  the  lowest 
species  of  evidence."  ^  In  order  that  the  assumption  should  be 
made  or  the  inference  of  fact  arise,  it  is  essential  that  the  posses- 
sion should  be  consistent,  however,  with  the  fact  of  ownership. 
Where  the  property  is  apparently  that  of  another®  no  inference 
arises  to  the  effect  stated.  Should  the  possession  of  several  per- 
sons be  concurrent  it  will  be  assumed  by  a  presiding  judge  that 
he  whose  exercise  of  acts  of  dominion  is  most  marked  is  the  actual 
owner.''  The  probative  quality  of  possession  will  be  determined 
in  large  measure  by  what  experience  shows  as  to  the  probability 
that  the  possessor  would  have  property  under  his  control  of  the 
nature  in  question  imless  he  actually  owned  it.  Where  it  is  cus- 
tomary for  persons  to  have  physical  possession  of  property  which 
they  do  not  own  no  assumption  will  be  made  that  such  a  possession 
is  being  held  by  the  owner.  Thus,  "  the  possession  of  an  open 
account  in  favor  of  another  has  never  been  held  to  be  evidence  of 
ownership  in  the  holder."  ^  The  assumption  or  inference  is,  as 
a  matter  of  course,  rebuttable.^ 

presiunption  of  law  da,  that  he  was  consistent  with  an  outstanding  owner- 

the  owner."     Dummond  v.  Hopper,  4  ship  in  a  third  person,  as  with  »  title 

Harrington  (Del.)   327  (1845).  in  the  one  having  the  possession,  no 

The    possession    of    a    promissory  presumption     of     ownership     arises 

note  at  the  trial  of  a  cause  brought  solely  from  such  possession."    Rawley 

on  it  is  prima  facie  evidence  of  owner-  v.  Brown,  71  N.  Y.  85,  89  (1877) . 

ship  and  of  authority  to  sue.     Stod-  6.  Gregg  v.  ilallett.   111  M".  C.  74, 

dard  v.  Burton,  41  Iowa  583  (1875)  ;  15  S.  E.  936  (1892)    (open  account  in 

Hovey     v.     Sebring,     24     Mich.     232  name  of  third  person). 

(1872);   Vastine  v.  Wilding,  45  Mo.  7.  Eeid  v.  Butt,  25  Ga.  28   (1858). 

89   (1869).  See  also,  Curran   v.  ilcGrath,  67  111. 

4.  Alexander's    Succession,    18    La.  App.  566    (1896). 

Ann.  337    (1866).  8.  Gregg  r.  Mallett,  111  N.  C.  74, 

5.  Rawley  v.  Brown,  71  N.  Y.  85,       78  (1892). 

89    (1877).     "Possession  of  property  9.  Illinois. —  Amick    v.    Young,    69 

alone  and  without  explanation,  is  evi-  111.   542    (1873). 

dence  of  ownership;  hut  is  the  lowest  Maine. —  Linscott  v.  Ti-ask,  35  Me. 

species  of  evidence.     It  is  merely  pre-  150   (1852). 

sumptive,  and  liable  to  be  overcome  Massachusetts. —  Magee  v.   Scott,  9 

by  any  evidence  showing  the  character  Cush.  148,  55  Am.  Dec.  49  (1851). 

of  the  possession,  and  that  it  is  not  Michigan. —  Trevorrow     r.     Trevor- 

necessarily  as  owner.     If  the  custody  row,    65    Mich.    234,    31    N.   W.    908 

land  possession  is  shown  to  be  equally  (1887). 
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§  1193.  (Administrative  Assumptions);  Regularity. —  Pre- 
sumptions of  regularity,  so  called,  are  in  many  instances,  assump- 
tions of  administration ; —  although,  as  has  been  seen,'  an  inference 
of  fact  may  also  be  present.  A  logical  basis,  the  inference  of  fact, 
may  be  present,  under  certain  conditions,  where  actual  regularity 
is  shown,  or  may  be  inferred  to  exist.  In  such  cases,  the  probative 
inference  continues  to  have  force  after  the  function  of  adminis- 
tration in  assuming  a  prima  facie  quality  i.  e.,  ordering  the  bur- 
den of  evidence  shifted,  has  been  exhausted. 

Varying  Phraseology. —  As  is  usual  in  such  cases^  the  rule  has 
been  put  into  the  alternative  forms  of  saying  either  (a)  that  there 
is  no  presumption  of  official  irregularity^  or,  (b)  that  he  who  al- 
leges irregularity  has  the  burden  (of  evidence)  to  prove  it.* 

Corr  oh  oration. —  Such  an  inference  of  fact  may  be  corrobo- 
rated by  any  evidence,  as,  for  example,  long  failure  to  complain 
of  the  existence  of  any  irregularity.^ 


New  York. —  New  York  v.  Lent,  51 
Barb.   19    (1868). 

North  Carolina. —  Threadgill  v. 
Anson  County,  116  N.  C.  616,  21  S.  E. 
425    (1895). 

North  Dakota. —  Wadsworth  v. 
Owens,  115  N.  W.  667  (1908) 
(crops). 

Pennsylvan'M. —  Philadelphia  Trust, 
etc.,  Co.  V.  Philadelphia,  etc.,  R.  Co., 
177  Pa.  St.  38,  35  Atl.  688    (1896). 

Termessee. —  Park  v.  Harrison,  8 
Humphr.  412   (1847). 

Texas. —  Burroughs  v.  Farmer,  (Civ. 
App.   1898)    45  S.  W.  846. 

Wisconsin. —  Wausau  Boom  Co.  v. 
Plumer,  35  Wis.   274    (1874). 

England. —  Rowe  v.  Brenton,  8  B. 
&  C.  737  (1828)  (user  by  third  per- 
son) ;  Rowe  V.  Grenfel,  Ry.  &  M.  396, 
27  R.  R.  761  (1824)  (right  to 
minerals ) . 

§  1193-1.  §§  1049  et  seq. 

2.  §§  1219  et  seq. 

3.  Pottsville  Safe-Deposit  Bank  v. 
Schuylkill  County,  190  Pa.  St.  188, 
193,  42  Atl.  539  (1899).  See  also, 
Scottish  Commercial  Ins.  Co.  v. 
Plummer,  70  Me.  540  (1880).  "It 
would  be  an  absurdity  to  say  that 
the  law  presumes  men  charged  with  a 


duty  to  have  done  their  duty,  Farn- 
ham  V.  R.  R.  Co.,  55  Pa.  53  (1867)  ; 
Duff  V.  Wilson,  72  Pa.  442  (1872); 
Schumt).  R.  R.  Co.,  107  Pa.  8  (1884), 
and  in  the  same  breath  to  deny  others 
the  right  to  act  upon  that  presump- 
tion." Pottsville  Safe-Deposit  Bank 
V.  Schuylkill  County,  190  Pa.  St.  188, 
193,  42  Atl.  539    (1899). 

4.  Florida. —  Scott  v.  State,  43  Fla. 
396,  31  So.  244   (1901). 

Kansas. —  Setter  v.  Alvey,  15  Kan. 
157    (1875). 

Louisiana. —  State  v.  Wright,  41 
La.  Ann.  600,  6  So.  135   (1889). 

Michigan. —  Hourtienne  v.  Schnoor, 
33  Mich.  274   (1875). 

Ohio. — A.  H.  Pugh  Printing  Co.  v. 
Yeatman,  22  Ohio  Cir.  Ct.  584,  12 
Ohio  Cir.  Dec.  477   (1901). 

United  States. —  Knox  County  v. 
New  York  Ninth  Nat.  Bank,  147  U. 
S.  91,  13  S.  Ct.  267,  33  L.  ed.  93 
( 1892 )  ;  Keyser  v.  Hitz,  133  U.  S. 
138,  10  S.  Ct.  290,  33  L.  ed.  531 
(1889). 

5.  Kentucky. —  Belcher  v.  Belcher, 
55  S.  W.  693,  21  Ky.  L.  Rep.  1460 
(1900)  (30  years)  ;  Best  v.  Vankook, 
13  S.  W.  119,  11  Ky.  L.  Rep.  753 
(1890)    (40  years). 
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§  1194.  (Administrative  Assumptions;  Regularity);  No 
probative  Force. —  While  an  inference  of  fact  may  be  present,  in 
general,  what  is  presented  is  a  mere  assTimption  entirely  devoid  of 
probative  force.^  This  conclusively  appears  when  the  attempt  is 
made  to  draw  logical  inferences  from  the  "  presumption  "  as  to 
the  existence  of  other  facts,^  as  the  irregularity  of  the  official  in 
question  on  another  occasion,^  the  improper  conduct  of  some  other 
person,^  or  to  supply  a  fact  which  the  record  shows  to  be  absent.* 
If  an  inference  of  fact  were  involved  here,  this  could  readily  be 
done.  But  an  assumption  is  necessarily  without  probative  force. 
Such  an  attempt,  therefore,  inevitably  fails.®    A  fortiori,  such  an 


Louisiana. —  Drouet  i:.  Eice,  3  Rob. 
374    (1842)     (20  years). 

Maine. —  Austin  v.  Austin,  50  Me. 
74,  79  Am.  Dec.  597   (1862). 

Pennsylvania. —  MoFate's  Appeal, 
105  Pa.  St.  323   (1884). 

Texas. —  Giddings  v.  Day,  84  Tex. 
605,  19  S.  W.  682   (1892)    (30  years). 

United  States. —  Holmes  v.  Cleve- 
land, etc.,  R.  Co.,  93  Fed;  100  (1861) 
(50  years). 

England. —  Williams  v.  Eyton,  4  H. 
&  N.  357,  5  Jur.  N.  S.  770,  28  L.  J. 
Exch.  146,  7  Wkly.  Rep.  291  (1859) 
(28  years)  ;  Topham  v.  Braddick,  1 
Taunt.  572  (1809)    (1-i  years). 

Canada. —  Hutchinson  v.  Johnston, 
9  N.  Brunsw.  40    (1858). 

§  1194-1.  Board  of  Water  Com'rs 
of  City  of  New  London  v.  Robbins  & 
Potter,  (Conn.  1910)  74  Atl.  938. 
Thus,  on  a  question  whether  a  defend- 
ant knew  he  had  no  title  to  timber 
he  had  cut,  an  attempt  was  made  to 
show  that  he  had  been  notified  by  the 
United  States  government  authorities 
that  his  entries  had  been  cancelled. 
Defendant  absolutely  denied  that  he 
ever  had  been  so  notified.  To  prove 
notice,  evidence  was  introduced  that 
the  Commissioner  of  the  Land-OtBce 
had  notified  the  local  register  that 
the  defendant's  entries  were  cancelled, 
and  directed  him  so  to  notify  the  de- 
fendant. The  plaintiffs  then  relied 
on  the  presumption  that  the  Register 
had  done  as   directed.     The  supreme 


court  of  Wisconsin  say; — "They  rely 
upon  the  familiar  rule  that  all  rea- 
sonable presumptions  must  be  made 
in  favor  of  the  regularity  and 
validity  of  the  action  of  public  oiBcers 
and  tribunals.  This  rule  is  well  es- 
tablished, but  it  does  not  appear  to  be 
applicable  under  the  present  circum- 
stances. It  is  a  mere  presumption  of 
law,  which  operates  only  in  case  of 
absence  of  evidence.  It  disappears 
entirely  in  the  presence  of  positive, 
uncontradicted  evidence  upon  the  sub- 
ject." Befay  v.  Wheeler,  84  Wis.  135, 
142  (1893).  "In  U.  S.  v.  Ross,  93 
U.  S.  281,  23  L.  ed.  707  (1875)  in- 
volving claim  under  the  captured  or 
abandoned  property  act,  it  was  held 
that  '  presumption  that  public  officers 
have  done  their  duty  does  not  supply 
proof  of  independent  and  substantive 
facts.' "  Rogers  v.  Clark  Iron  Co., 
104  Minn.  198,  215  (1908). 

2.  U.  S.  V.  Ross,  92  U.  S.  281,  23 
L.  ed.  707  (1875). 

3.  Foster  r.  Berry,  14  R.  I.  601 
(1884);  Randall  r.  Collins,  52  Tex. 
435   (1880). 

4.  Houghton  County  Sup'rs  v.  Rees, 
34  Mich.  481   (1876). 

5.  Hathaway  v.  Clark,  5  Pick. 
(Mass.)  490  (1827);  Gibson  i. 
Martin,  7  Humphr.  (Tenn.)  127 
(1846). 

6.  "  The  presumption  tliat  public 
officers  have  done  their  duty,  like  the 
presumption  of  innocence,  is  undoubt- 


1515  Difficulty  of  Peoving  Ancient  Facts.  §  1195 

assninption  cannot  be  used  to  forfeit  a  party's  rights  or  deprive 
him  of  his  property^  The  assumption,  however,  cannot  operate 
•when  the  evidence  contravening  the  existence  of  the  fact  assumed 
is  submitted  to  the  court.^  If  under  these  circumstances,  the  dis- 
appearance, by  discharge  of  function,  of  the  presumption  of  law, 
properly  so  called,  might  leave  a  residuum  of  probative  effect, 
the  laying  aside  of  an  administrative  assumption  leaves  none. 

A  contrary  view. —  It  seems,  however,  to  have  been  a  difficult 
matter,  in  certain  quarters,  to  understand  that  two  distinct  things 
may  have  the  same  effect;  for  example,  that  an  administrative 
assumption  might  shift  the  burden  of  evidence  without  becoming 
a  presumption  of  law.  It  has  therefore  been  concluded  that  as 
there  is  an  evidentiary  force  in  the  inference  of  fact  which  the 
presumption  of  law  provisionally  assumes  to  be  correct  there  must, 
of  necessity,  be  some  evidentiary  or  probative  value  in  the  assump- 
tion of  administration.^  It  may  be  questioned  whether  any  admin- 
istrative effect  of  the  ordinary  code  of  procedure,  civil  or  criminal, 
is  more  pervasive,  unobserved  or  confusing  than  this. 

§  1195.  (Administrative  Assumptions;  Regularity);  Ancient 

Facts —  "  There  is  a  time  when  the  rules  of  evidence  must  be 
relaxed.  We  cannot  summon  witnesses  from  the  grave,  rake  mem- 
ory from  its  ashes,  or  give  freshness  and  vigor  to  the  dull  and 
torpid  brain."  ^  Time  removes  not  only  documentary  evidence, 
but  also  the  witnesses  whose  testimony  might  supply  its  place  or 
directly  establish  essential  facts,  of  which  no  other  evidence  exists. 
Difficulty  of  making  proof. —  In  dealing  with  ancient  facts  the 
administrative  canon  of  expediting  trials^  under  which  adminis- 
trative assumptions,  as  a  rule,  are  made,  received  reinforcement 
from  other  principles  of  administration  connected  with  the  diffi- 
culty of  making  proof  in  certain  connections.  Under  certain  well- 
known  canons  of  administration  this  difficulty  of  making  proof 
receives  constant  recognition  by  the  court.    The  actor  in  any  case 

edly  a  legal  presumption;  but  it  does  (1903)  ;  Irwin  v.  Mayes,  31  Tex.  Civ. 

not    supply    proof    of    a   substantive  App.  517,  73  S.  W.  33   (1903). 

fact.    .    .    .    Nowhere  is  tlie  presump-  8.  Lauve  v.   Wilson,   114   La.   699, 

tion  held  to  be  a  substitute  for  proof  38  So.  523   (1905). 

of  an  independent  and  material  fact."  9.  People  v.   Siemson,    (Cal.   1908) 

U.  S.  V.  Eoss,  92  U.  S.  281,  284,  285  95  Pac.  863. 

(1875).  §    1195-1.  Richards    v.    Elwell,    48 

7.  Christ  v.  Fent,  16   Okl.  375,  84  Pa.  St.  361,  367   (1864). 

Pac.   1074    (1906);   Watkins  v.  Hav-  2.    §§  544  et  aeq. 
ighorst,     13     Okl.    128,    74   Pac.    318 
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will  be  required'  and,  within  the  limits  of  sound  reasoning,  per- 
mitted* to  present  to  the  court  the  best  and  fullest  case  that  it  is 
within  his  power  to  offer.  In  this  respect  the  element  of  remote- 
ness is  an  important  one. 

Fulfilment  of  necessary  conditions. —  It  follows  that  where  the 
fact  in  question  comes  to  the  tribunal  from  a  time  beyond  living 
memory,  roughly  placed  by  a  rule  of  procedure  or  substantive  law 
at  thirty  years,  it  will  readily  be  assumed  that  all  conditions  nec- 
essary to  its  legal  validity  existed.^  Thus,  on  a  case  involving 
the  validity  of  a  sale  of  land  for  taxes  more  than  thirty  years  old, 
the  supreme  judicial  court  of  Maine  say; — "After  the  lapse  of 
thirty  years  from  a  collector's  sale  of  land  for  taxes,  it  may  be 
presumed  from  facts  and  circumstances  proved,  that  the  tax-bills, 
valuation,  warrants,  notices,  etc.,  were  regular;  that  the  assessors 


3.  §§  465  ei  seq. 

4.  §§  334  et  seq. 

5.  Alabama. —  Coulson  v.  Scott,  52 
So.  436   (1910)    (sheriff's  sale). 

Maine. —  Austin  v.  Austin,  50  Me. 
74,  79  Am.  Dec.  597  (1863)  (26 
years ) . 

Mississippi. —  Jones  v.  Rogers,  85 
Miss.  802,  38  So.  742  (1905)  (60 
years;   abandonment  of  a  bid). 

Missouri. —  Van  Pelt  v.  Parry,  218 
Mo.  680,  118  S.  W.  425  (1909)  (acts 
of  county  oiBcers)  ;  Williams  v. 
Mitchell,  112  Mo.  300,  20  S.  W.  647 
(1892)    (20  years). 

New  Hampshire. —  Cobleigh  v. 
Young,  15  N.  H.  493  (1844)  (10 
years). 

Pennsylvania. —  Richards  v.  Elwell, 
48  Pa.  St.  361    (1864). 

Texas. —  Giddings  v.  Day,  84  Tex. 
605,  19  S.  W.  682   (1892)    (30  years). 

Vermont. —  Brown  v.  Plymouth,  23 
Vt.   435    (1851). 

Wisconsin: —  Strange  v.  Oconto 
Land  Co.,  136  Wis.  516,  117  N.  W. 
1023  (1908)  (vote  of  chairman  of 
evenly  divided  board). 

United  States. —  Baeder  v.  Jennings, 
40  Fed.  199   (1889)    (200  years). 

England. —  Doe  d.  Wilkins  r.  Cleve- 
land, Ms.  of  9  B.  &  C.  864  (1829)  ; 
Rees  V.  Lloyd,  Wightw.  123  (1811); 
Biden  v.  Loveday,  1  Vern.  196  (1683). 


See  also,  Williams  v.  Eyton,  2  H.  N. 
771,  27  L.  J.  Ex.  176,  S.  C.  in  Ex. 
Ch.  4  H.  N.  357,  28  L.  J.  Ex.  146 
(1858)  ;  Doe  d.  Rowlandson  v.  Wain- 
wright,  5  Ad.  &  E.  520  (1836).  See 
also,  Att.-'Gen.  v.  Antrobus,  74  L.  J. 
Ch.  599,  2  Ch.  188,  92  L.  T.  790,  3  L. 
G.  R.  1071,  21  T.  L.  R.  471  (1905), 
per  Farwell,  J. ;  East  Loudon  Railway 
v.  Thames  River  Conservators,  90  L. 
T.  347,  68  J.  P.  302,  20  T.  L.  R.  378 
(1904),  per  Farwell,  J. 

Canada. —  Monk  v.  Farlinger,  17  U. 
C.  C.   P.  41    (1866). 

India. —  Nawab  Shah  v.  Nanhi  Be- 
gam,  9  Bombay  L.  Rep.  (pt.  1)  80 
(1906)  ;  Jamnabai  v.  Dharsey,  4 
Bombay  L.  Rep.  893  (1902).  So  in 
Texas  where  a  sheriff's  deed  over 
thirty  years  old  recited  the  rendition 
or  a  judgment.  The  records  being 
burned,  held ;  "  Tlie  existence  of  the 
jud^ent  and  execution  recited  in  the 
sheriff's  deed  ought  to  be  presumed." 
Giddings  v.  Day,  84  Tex.  605,  607 
(1892). 

Subsequent  conduct. —  The  true  na- 
ture of  an  instrument  may  be  as- 
sumed to  have  been  in  accordance 
with  the  conduct  of  interested  per- 
sons who  have  acted  under  it.  Mc- 
Yey  r.  Daniel,  2  PUgs.,  N.  Bruns.  372 
(1874)    (will). 
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and  collector  were  duly  chosen  at  legal  meetings ;  that  the  collec- 
tor was  sworn ;  that  a  valuation  and  a  copy  of  the  assessment  were 
returned  by  the  assessors  to  the  town  clerk,  and  that  every  thing 
which  can  be  thus  reasonably  .and  fairly  presumed,  may  have  the 
force  and  effect  of  proof."  ® 

§  1196.  (Administrative  Assumptions;  Regularity;  Ancient 
Facts) ;  No  definite  Eule  as  to  Time. —  No  definite  rule  can  be  laid 
down  in  this  or,  indeed,  in  any  other  instance  of  the  applica- 
tion of  a  principle  of  administration.  Each  case  presents  facts 
which  determine  the  issue  for  itself  alone.  It  may  fairly  be 
■said,  however,  that  taking  the  element  of  time  alone,  the  greater 
the  elapsed  interval,  the  more  strongly  and  comprehensively  the 
assumption  of  regularity  will  be  applied  by  the  court. ■'■  It  results 
that  even  in  case  of  formal  documents^  a  shorter  interval  than  30 
years  may  operate  to  give  a  proponent  the  benefit  of  the  adminis- 
trative assumption  of  regularity.* 


6.    Freeman  v.  Thayer,  33  Me.  76 

(1851). 

§  1196-1.  Cooper  v.  Turner,  2 
Stark.  438  (1819)  (13  years);  Duf- 
field    V.    Creed,    5    Esp.     53     (1803) 

(promissory  note).     See   also.  In  re 
Rutherford,    14    Ch.    D.    687,    C.    A. 

(1880)  ;  Du  Belloix  v.  Waterpark,  1 
D.  &  R.  348n.   (1821). 

2.  Wood  V.  Frickie,  (La.  1907)  45 
So.  96  (25  years).  Where  a  trustee 
was  authorized  to  give  a  deed  upon 
a  request  in  writing,  such  request 
will  be  assumed  to  have  been  made 
after  an  interval  of  twenty  years  from 
the  giving  of  the  deed.  Pope  v.  Pat- 
terson, 78  S.  C.  334,  58  S.  E.  945 
(1907). 

3.  Enton  t;.  Coney  Island  &  B.  R. 
Co.,  121  N.  Y.  Suppl.  793  (1910) 
(railroad  operation). 

Prima  facie  inference  after  a  shorter 
period. —  Under  appropriate  circum- 
stances a  prima  facie  inference  that 
the  necessary  preliminary  acts  were 
properly  done  will  arise  at  the  end  of 
an  interval  of  less  than  thirty  years. 
For  example,  where  the  plaintiff's 
title  was  based,  in  part,  on  a  grant 
of  land  by  a  proprietors'  meeting  held 


ten  years  before  the  bringing  of  the 
action,  the  court  say :  "  It  is  but  a 
just  presumption  as  against  them 
[and  a  fortiori  against  a  stranger] 
that  a  grant  asserted  by  their  records 
to  have  been  made  at  a  legal  meeting, 
was  made  by  a  meeting  duly  warned 
and  holden,  until  the  contrary  ap- 
pears." Cobleigh  v.  Young,  15  N".  H. 
493,  503  (1844).  In  1862,  in  a  ease 
in  Maine  the  point  was  raised  that 
the  bond  filed  by  an  administrator 
who  had  made  sale  of  certain  real 
estate  in  1836  did  not  appear  of  record 
to  have  been  approved  in  writing  by 
the  judge  of  pr.obate,  as  required  by 
law.  The  supreme  judicial  court  of 
Maine  say ; — "  When  we  consider 
that  this  was  a  transaction  that  oc- 
curred more  than  twenty  years  ago ; 
that  the  law  required  the  bond  to  be 
approved  by  the  judge  before  it  could 
be  legally  filed;  that  the  bond  was  in 
fact  filed;  that  the  record  shows  that 
all  the  substantial  steps  were  taken, 
required  by  law,  and,  so  far  as  the 
administrator  was  concerned,  with 
technical  accuracy;  that  the  sale  was 
a  public  one,  and  that  the  defendant 
immediately  entered  under  his  deed, 
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Public  Records. —  No  similar  assumption  is  made  where  the 
evidence  in  question  is  matter  of  public  record.  This  may  fairly 
be  taken  to  be  in  the  care  and  custody  of  the  proper  officials.* 

§  1197.  (Administrative  Assumptions;  Regularity);  Order  of 

Events. —  In  much  the  same  way,  it  will  be  assumed  that  the 
events  which  the  evidence  relates  occurred  in  the  order  which  will 
make  them  effective  for  the  accomplishment  of  the  legal  result 
which  the  actors  had  in  view.-^  Among  such  results  are  those  em- 
bodied in  documents.^  It  is  common  knowledge  that  such  a  pre- 
sumption is  merely  an  assumption  and  that  wherfever  the  interests 
of  justice  so  demand  inquiry  may  be  directed,  to  any  desired  ex- 
tent, as  to  what  was  the  actual  time  at  which,^  or  the  real  order 
in  which,  events  actually  occurred.  Until  some  issue  is  raised  with 
relation  to  the  subject,  it  will  be  assumed  as  a  matter  of  conveni- 


and  has  held  undisturbed  posscaaion 
for  more  than  twenty  years,  the  law- 
would  fully  authorize  the  conclusion 
that  all  was  done  which  was  required 
to  give  the  defendant  a  perfect  title." 
Austin  i,'.  Austin,  50  Me.  74  (1862). 
In  the  same  way,  in  Missouri  where 
executors  had  been  directed  by  the 
probate  court  to  give  a  deed  and  there 
had  been  undisturbed  poasesaion  of  the 
premises  under  it  for  over  twenty 
years,  the  supreme  court  aay; — "It 
may  well  be  presumed  that  the  execu- 
tors .  .  executed  ...  a  deed  .  .  . 
in  conformity  to  the  order  of  the  pro- 
bate court."  Williams  r.  Mitchell, 
112  Mo.  300,  312  (1892).  In  a  case 
where  all  the  essential  facts  date  back 
to  a  remote  period,  the  law  permits 
conclusive  presumptions  to  be  drawn 
from  circumstances,  probabilities,  doc- 
uments of  apparent  genuineness,  ac- 
quiescence, silence  and  the  total  ab- 
sence of  even  a  pretension  of  claim. 
Vinct  V.  Pare,  (S.  C.  1893)  3  Que. 
235. 

The  question  is  one,  however,  of 
administration. —  The  supreme  ju- 
dicial court  of  Massachusetts  has 
declined  to  hold  that  there  is  any 
"  presumption  of  law  "  as  to  regular- 
ity at  the  end  of  nine  years.  Stevens 
V.  Taft,  3  Gray  487    (1855). 


4.  Brunswick  First  Parish  v.  Me- 
Kean,  4  Me.  508    (1827). 

§  1197-1.  Missouri. —  Fitzgerald  v. 
Barker,  85  Mo.  13    (1884). 

North  Carolina. —  hughes  v.  Dcb- 
nam,  53  N.  C.  127   (1860). 

Pennsylvania. —  Cleavinger  v.  Eeim- 
er,  3  Watts  &  S.  486   (1841). 

Wisconsin. —  Knowlton  v.  Culver,  2 
Pinn.  243,  1  Chandl.  214,  52  Am. 
Dec.  156    (1849). 

Canada. —  Canada  Imperial  Bank  v, 
Metcalfe,  11  Ont.  467    (1886). 

2.  Missouri. —  Graham  v.  O'Fallon, 
4  Mo.  601   (1837). 

Nchraska. —  Brunke  v.  Gruben,  84 
Neb.  806,  132  N.  W.  37  (1909) 
(writs). 

Neio  York. —  Talbot  v.  Talbot,  23 
N.  Y.  17   (1861). 

Vermont. —  Wing  v.  Cooper,  37  Vt. 
169    (1864). 

England. —  Marine  Invest.  Co.  v. 
Haviside,  L.  R.  5  H.  L.  624,  42  L.  J. 
Ch.  173  (1872);  In  re  Sandilands, 
L.  R.  6  C.  P.  411,  40  L.  J.  C.  P.  201, 
24  L.  T.  Rep.  (N.  S.)  373,  19  Wkly. 
Rep.  641   (1871). 

8.  Knowlton  v.  Culver,  2  Pinn. 
(Wis.)  243,  1  Chandl.  814,  52  Am. 
Dec.  156   (1849). 
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ent  administration,  that  acts  were  done  at  the  time  and  in  the 
order  essential  to  their  legal  validity,  and  necessary  to  secure  their 
intended  force  and  effect. 

Lawful  order  assumed. —  Pursuant  to  the  same  rule  of  admin- 
istration, acts  which  would  invalidate  or  fail  to  affect  a  legal  re- 
sult in  accordance  with  the  time,  as  related  to  that  result,  at  which 
it  took  place  will  be  assumed  to  have  been  done  when  the  actor 
might  properly  have  done  as  he  did.*  Thus  material  alterations 
and  changes  in  an  instrument  inter  vivos  vnll  be  assumed  to  have 
been  made  prior  to  execution,  at  which  time  they  could  lawfully 
have  been  inserted.  The  same  alterations  and  changes  in  a  will 
would,  by  the  same  rule,  be  assumed  to  have  been  made  after 
execution,  at  which  time  such  a  change  would  be  natural  and  not 
forbidden  by  law.  In  other  words,  conditions  precedent  to  proper 
and  legal  action  will  be  presumed  to  have  occurred  at  a  suitable 
time.^ 

Natural  order  of  events. —  In  much  the  same  way,  events  will 
be  assumed  to  have  occurred  in  the  natural  order  in  which  such 
events  usually  happen.^  Such  an  assumption  ocften  partakes  of 
the  nature  of  an  inference  of  fact. 

§  1198.  (Administrative  Assumptions;  Regularity);  Subse- 
quent Acts  or  Events. — •  The  assumption  applies  equally  to  the 
performance  of  an  act  or  the  happening  of  an  event  subsequent  to 
the  act  in  question  and  essential  to  its  validity.  It  will,  accord- 
ingly, be  taken  that  the  act  has  been  done  or  the  event  has  hap- 
pened.-^ 

§  1199.  (Administrative  Assumptions;  Regularity) ;  Judicial 

Proceedings. —  In  accordance  with  the  canon  of  administration  in 
question,  and  usually  with  a  substratum  of  fact,  where  the  act  is 

4.  Eades  v.  Maxwell,  17  U.  C.  Q.  B.  6.  It  has  been  preamned  that  a  per- 
173  (1859).  "Courts  can  presume  son  was  born  prior  to  the  date  of 
that  an  act  was  done  prior  to  a  period  his  baptism.  Collins  v.  Grerman-Amer- 
after  which  it  could  not  legally  have  ican  Mut.  Life  Ass'n,  113  Mo.  App. 
been  done."     State  v.  Hannibal,  etc.,  209,  86  S.  W.  891  (1905). 

R.  R.,  113  Mo.  297,  304   (1893).  §    1198-1.     Chamberlain     Banking 

5.  Appeal  of  Gardner,  81  Conn.  171,  House  v.  Woolsey,  60  UTeb.  516,  83 
70  Atl.  653  (1908).  A  reasonable  in-  N.  W.  739  (1900)  ;  Com.  v.  Atlantic, 
terpretation  will  b«  applied.  Jackson  etc.,  R.  Co.,  53  Pa.  St.  9  (1866)  ; 
t.  The  Governors  of  Wellington  Cel-  Holmes  v.  Cleveland,  etc.,  R.  Co.,  93 
lege,  (C.  A.)  19  N.  Zealand  L.  Rep.  Fed.  100  (1861).  See  also,  Collins 
698   (1901).  V.  Dempsey,  14  U.  C.  Q.  B.  393  (1857). 
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one  relating  to  the  doings  of  any  judicial  tribunal/  board,  magis- 
trate^ or  officer/  it  will  be  assumed  that  all  facts  existed  necessary 
to  give  the  act  in  question  full  legal  *  or  logical  ^  validity.  The 
conduct  involved  must,  for  the  operation  of  the  assumption,  be 
regular,  official  and  in  due  performance  of  judicial  duty.®  The 
assumption  does  not,  for  example,  cover  ex  -parte  proceedings/ 
still  less,  those  vphich  are  extra  judicial.*  In  respect  to  acts  of 
this  nature  it  is  required  tliat  all  preliminary  facts  essential  to 
their  legal  validity  should  be  strictly  proved. 

§  1200.  (Administrative  Assumptions;  Ifegularity;  Judicial 
Proceedings) ;  Courts  of  Record. —  The  assumption  of  regularity 
is  made  vs^ith  marked  frequency  in  connection  v^ith  proceedings 
of  courts  of  record  ^  when  acting  within  the  scope  of  what  is 
known  or  proved  to  have  been  their  jurisdiction.^  Every  act  of  a 
•court  of  competent  jurisdiction  is  presumed  to  have  been  right- 


§  1199-1.  Hbwcott  V.  Smart,  (La. 
1910)   51  So.  64. 

Special  statutory  proceedings  are 
within  the  operation  of  the  adminis- 
trative assumption  relating  to  the 
regularity  of  acts  done  by  judicial 
officers.  Austin  v.  Marchant,  (Wis. 
1904)   99  N.  W.  320. 

2.  §  1206. 

3.  §  1209. 

i.  Where  regularity  has  not,  in 
fact,  taken  place,  it  will  be  assumed 
that  a  valid  legal  excuse  for  the 
irregularity  existed.  Mabb  t.  Stewart, 

143    Cal.    xviii,    77    Pac.    402    (1904) 

(failure  to  tender  fees). 

5.  Danforth  v.  Egan,  (S.  D.  1909) 
119  N.  W.  1031. 

6.  Fouke  V.  Jackson  County,  84 
Iowa  616,  51  N.  W.  71   (1892). 

7.  Morton  v.  Reeds,  6  Mo.  64  (1839). 

8.  Fouke  V.  Jackson  County,  84 
Iowa  616,  51  N.  W.  71  (1892); 
Houston  V.  Perry,  3  Tex.  390  (1848). 

§  1200-1."  Otto  V.  Young,  (Mo.  1910) 
127  S.  W.  9. 

2.  Alabama. —  Gunn  v.  Howell,  35 
Ala.  144,  73  Am.  Dec.  484   (1859). 

Alaska. —  U.  S.  v.  Manthei's  Bonds- 
men, 3  Alaska  459   (1905). 


Arkansas. —  Redmond  v.  Anderson, 
18  Ark.  449    (1857). 

California. — Swamp  Land  Reclama- 
tion Dist.  No.  341  v.  Blumenburg, 
106  Pac.  392  ( 1909 )  ;  Talbert  r.  Hop- 
per, 43  Cal.  397    (1871). 

Georgia. —  American  Mortg.  Co.  r. 
Hill,  92  Ga.  297,  18  S.  E.  425   (1893). 

Illinois. —  Walker  v.  Newman,  146 
111.  App.  450  (1909)  ;  Bowman  v. 
Powell,  127  111.  App.  114  (1906) 
(entry  of  judgment)  ;  Rosenthal  v. 
Renick,  44  III.  202   (1867). 

Indiana. —  Owen  v.  State,  25  Ind. 
371   (1865). 

Iowa. —  Church  v.  Grossman,  49 
Iowa  444   (1878). 

Kansas. — Ogden  v.  Walters,  12  Kan. 
282    (1873). 

Kentucky. —  Jones  v.  Edwards,  78 
Ky.  6   (1879). 

Louisiana. —  Wood  r.  Frickie,  45 
So.  96  (1907)  (tutrix  deed)  ;  Martel 
f.  Jennings-Heywood  Oil  Syndicate, 
118  La.  391,  42  So.  975  (1907)  ;  Lan- 
fear  v.  Mestier,  18  La.  Ann.  497,  89 
Am.  Dec.  658    (1866). 

Maine. —  Statp  r.  Peloquin,  76  Atl. 
888  (1910);  Bryant  f.  Johnson,  24 
Me.  304   (1844). 
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fully  done.*  In  other  words,  he  who  would  impeach  the  accuracy 
of  the  judicial  proceedings  of  a  court  of  record  must  introduce 
evidence  to  that  effect.*  The  reason  is  partly  given  by  the  supreme 
court  of  Pexmsylvania :  "  We  are  not  to  expect  too  much  from 
records  of  judicial  proceedings.  They  are  memorials  of  the 
judgment  and  decrees  of  the  judges,  and  contain  a  general  but 
not  a  particular  detail  of  all  that  occurs  before  them.  .  .  . 
Much  must  be  left  to  intendment  and  presumption,  for  it  is  often 
Brown  V.  Wood,  17 


Massachusetts.- 
Mass.  68    (1820). 

Michigan. —  Knickerbocker  v.  Wil- 
cox, 83  Mich.  200,  47  N.  W.  123,  21 
Am.  St.  Rep.  595    (1890). 

Mississippi. —  Dyson  v.  State,  26 
Mias.  363    (1853). 

Missouri. —  State  v.  Vaile,  122  Mo. 
33,  26  S.  W.  672    (1894). 

New  Jersey. — Vandervere  v.  Gaston, 
25  N_  J,  L.  615    (1856). 

New  York, —  Broadway  Trust  Co,  v. 
Manheim,  95  N.  Y.  Suppl.  93,  34  Civ. 
Proo  R.  310,  47  Misc.  415  (1905); 
Rugg  V.  Spencer,  59  Barb.  383  (1871). 

North  Carolina. — Sutton  v.  Jenkins, 
60  S.  E.  643  (1908)  (all  necessary 
parties  included)  ;  Morris  v.  Gentry, 
89  N.  C.  248    (1883). 

Ohio. —  Johnson  17.  MuUin,  13  Ohio 
10    (1843). 

Oklahoma. —  Wilson  v.  State,  (Cr. 
App.  1910)    109  Pac.  289. 

Pennsylvania. —  McFate's  Appeal, 
105   Pa.   St.   323    (1884). 

■South  Dakota. —  Cahn  v.  Farmers', 
etc.,  Bank,  1  S.  D.  237,  46  N.  W.  185 
(1890). 

Tennessee. —  Martin  v.  Porter,  4 
Heisk.  407   (1871). 

Texas. —  Baker  v.  Coe,  20  Tex.  429 
(1857). 

Vermont. —  Giddings  v.  Smith,  15 
Vt.  344   (1843). 

Virginia. —  Woodhouse  v.  Fillbates, 
77   Va.   317    (1883). 

Wisconsin. —  Jarvis  v.  Robinson,  21 
Wis.  523,  94  Am.  Dec.  560   (1867). 

United  States. —  Galpin  v.  Page,  9 
Fed.  Cas.  No.  5,205,  1  Sawy.  309 
[reversed  in  18  Wall.  350,  31  L.  ed. 
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959]  (1870)  ;  Williams  v.  V.  S.,  1 
How.  290,  11  L.  ed.  135    (1843). 

Canada. —  Morrison  v.  Albee,  7  N". 
Brunsw.  145  (1851).  It  may,  in  like 
manner,  be  said  that  courts  are  pre- 
sumed to  be  open  to  all  litigants. 
United  Shoe  &  etc.,  Co.  v.  Ramlose, 
210  Mo.  631,  109  S.  W.  567   (1908). 

Regularity  in  error. —  This  regu- 
larity, paradoxical  as  it  may  seem,  is 
assumed  to  apply  even  to  errors. 
Thus,  where  a  decree  contains  an  in- 
correct description  of  certain  prop- 
erty it  will  be  presumed  that  the 
earlier  proceedings  contained  the  same 
error.  Senkler  v.  Berry,  (Or.  1908) 
96  Pac.  1070. 

3.  State  V.  Peloquin,  (Me.  1910)  76 
Atl.  888  (finding  indictment)  ;  Pear- 
son V.  Breeden,  79  S.  C.  302,  60  S.  E. 
706  (1908)  ;  Pearson  V.  Pearson,  79 
S.  C.  303,  60  S.  E.  706    (1908). 

4.  ^^'orley  Adm.  v.  Hineman,  6  Ind. 
App.  240  (1892)  ;  State  V.  Lewis,  22 
N.  J.  L.  564  (1849).  "It  is  a  prin- 
ciple long  since  settled,  that  in  plead- 
ing the  judgment  or  decree  of  a  court 
having  plenary  jurisdiction  of  the  sub- 
ject, it  is  not  necessary  to  set  forth 
the  proceedings  preliminary  to  suoh 
judgment  or  decree.  The  presumption 
of  law  is  conclusive,  that  all  the 
requisite  prior  proceedings  were  had 
in  the  case,  until  the  contrary  ap- 
pears." Lathrop  -v.  Stuart,  5  McLean 
(U.  S.)  167  (1850).  The  date  borne 
by  a  decision  is  not  conclusive  evi- 
dence of  the  date  on  which  it  was 
pronounced  according  to  law.  Gopal 
V.  Krishna,  3  Bombay  L.  Rep.  420 
(1901). 
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less  difficult  to  do  things  correctly  than  to  describe  them  cor- 
rectly." ^ 

General  and  Special  Terms. —  The  rule  applies  equally,  to  the 
proceedings  of  general  or  special  ®  terms  of  court. 

Probate  Courts. —  For  similar  reasons,  the  proceedings  of  a 
probate  court  will  be  assumed  to  have  been  regular.''  In  other 
words,  a  party  who  relies  upon  the  contrary  proposition  must 
establish  it.** 

§  1201.  (Administrative  Assumptions;  Regularity;  Judicial 
Proceedings) ;  Inferior  or  Foreign  Tribunals. —  The  rule  of  ad- 
ministration assuming  regularity  in  judicial  proceedings  has 
been  extended  to  tribunals  of  inferior  jurisdiction,^  such  as 
county^  or  district^  courts.  The  rule  applies  also  to  justices  of 
the  peace*  and  to  other  committing  magistrates.^ 

Foreign  Courts. —  The  assumption  is  the  same  regarding  the 
proceedings  of  foreign  courts.®     In  case,  either  of  an  inferior 


5.  Beale  v.  Com.,  25  Pa.  St.  11,  18, 
19    (185S). 

6.  Merchant  v.  North,  10  Ohio  St. 
251  (1859)  ;  Stookslager  v.  U.  S.,  116 
Fed.    590,    54   C.    C.   A.   46    (1902). 

7.  Floyd  V.  Eicketson,  129  Ga.  668, 
59  S.  E.  909  (1907)  (that  an  ordinary 
signed  a  decree  authorizing  an  ad- 
ministrator to  sell  land)  ;  Brown  v. 
Hannah,  152  Mich.  33,  115  N.  W. 
980,  15  Detroit  Leg.  N.  185  (1908)  ; 
McKillop  V.  Post,  82  Vt.  403,  74  Atl. 
78   (1909). 

8.  In  re  City  of  New  York  ( Special 
Fund),  122  N.  Y.  Suppl.  656  (sur- 
rogate). There  is  no  presumption 
that  a  letter  received  by  »  register  of 
probate  is  given  to  the  judge.  Cole 
V.  New  England  Trust  Co.,  200  Mass. 
594,  86  N.  E,  902    (1909). 

§  1201-1.  Illinois. —  Chicago,  etc., 
E.  Co.  t'.  Chamberlain,  84  111.  333 
(1876). 

Indiana. — ^Argo  v.  Barthand,  80 
Ind.  63    (1881). 

loiva. —  Pursley  f.  Hayes,  22  Iowa 
11,  92  Am.  Dec.  350  (1867). 

Kentucky. — Schooler  v.  Yancey,  118 
S.  W.  940    (1909)    (county  court). 

North  Carolina. —  Hiatt  r.  Simp- 
son, 35  N.  C.  73    (1851). 

Ohio. —  Wilson    r.    Wickersham,    3 


Ohio  Dec.   (Eeprint)   545,  3  West.  L. 
Month.  621    (1861). 

Wisconsin. —  Merritt  v.  Baldwin,  6 
Wis.  439   (1858). 

2.  Young's  Adm'r  f.  Chesapeake  & 
Ohio  Ey.  Co.,  (Ky.  1910)  125  S.  W. 
241;  Eversole  !,'.  Eastern  Kentucky 
Asylum  for  Insane,  100  S.  W.  300, 
30  Ky.  L.  Eep.  989  (1907).  A  county 
judge  will  be  presumed  to  pay  into 
the  county  treasury  the  sums  which 
he  is  legally  required  to  deposit. 
Frost  V.  Board  of  Com'rs  of  Teller 
County,   (Colo.  190S)    95  Pac.  289. 

3.  StuU  V.  Masilonka,  (Neb.  1905) 
104  N.  W.  188.  ■\"\'here  probate  juris- 
diction is  conferred  upon  a  district 
court,  the  assumption  of  regularity 
attaches  to  such  proceedings  in  pro- 
bate matters.  Lethbridge  v.  Lauder, 
(Wyo.  1904)    76  Pac.  682. 

4.  As  a  matter  of  course,  such  an 
assumption  gives  way  before  affirma- 
tive proof  of  error  or  illegality.  Gil- 
man  V.  Weiser,  (Iowa  1908)  118  N. 
W.  774. 

5.  People  V.  Warner,  147  Cal.  54(.. 
82  Pac.  196  (1905) ;  Gilman  r.  Weiser, 
(Iowa  1908)    118  X.  W.  774. 

6.  Christian,  etc..  Grocory"  Co.  r. 
Coleman,  125  Ala,  158,  27  So.  786 
(1899)  ;  Covenay  v.  Phiscator.  (Mich. 
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domestic  tribunal  or  of  a  foreign  court,  the  essential  difference 
which,  developes  in  the  use  of  the  assumption  is  that  the  prelimi- 
nary facts  as  to  jurisdiction  are  more  carefully  scrutinized  except, 
perhaps,  in  case  of  persons  resident  in  the  foreign  country  or  sis- 
ter state/  Such  facts  of  jurisdiction  are  not  themselves  as- 
sumed® but  jurisdiction  itself  must  be  clearly  shown®  to  have  at- 
tached. 

§  1202.  (Administrative  Assumptions;  Regularity) ;  Public 
Officers. —  By  virtue  of  this  canon  of  administration  regarding 
regularity  the  court  will  assume,  in  the  absence  of  intrinsic  im- 
probability, or  facts  bearing  adversely  in  the  matter,  that  public 
officers  or  persons  purporting  to  act  as  such,^  have  been  regularly 
and  duly  elected,^  that  they  had  complied  with  all  the  forms  of 
law  necessary  to  qualify  them  to  act  as  they  have  done^  and  that 
the  acts  themselves,  as  they  are  brought  to  the  attention  of  the 
tribunal,  were  regularly  and  properly  performed.* 


1903)  93  N.  W.  619;  Taylor  v.  Ford, 
29  I..  T.  Rep.  (N.  S.)  392,  22  Wkly. 
Rep.  47   (1873). 

7.  Com.  V.  Blood,  97  Mass.  538 
( 1807 ) .  "A  presumption  may  exist 
in  favor  of  the  jurisdiction  of  a  court 
of  record  of  another  state,  which  has 
assumed  to  exercise  jurisdiction  over 
a  subject  matter  in  controversy  be- 
tween parties  residing  there.  But 
there  is  no  such  presumption  in  favor 
of  the  jurisdiction  of  such  a  court 
over  parties  not  there  residing."  Com. 
V.  Blood,   97   Mass.   538,   540    (1867). 

8.  Mills  County  v.  Hamaker,  11 
Iowa  206  (1860).  But  see  Worley 
V.  Hineman,  6  Ind.  App.  240,  33  N. 
E.  260  (1892)  ;  Sheldon  v.  Wright,  7 
Barb.   (N.  Y.)   39   (1849). 

9.  Allen  v.  Sowerby,  37  Md.  410 
(1872);   Pittsburg  v.  Walter,  69  Pa. 

St.  365  (1871)  ;  Hicks  v.  Haywood,  4 
Heisk.  (Tenn.)  598  ( 1871 )  ;  Markham 
V.  Boyd,  22  Gratt.  (Va.)  544  (1872). 
§  1202-1.  Payne  v.  Treadwell,  16 
Cal.  220  ( 1860 )  ;  Doe  v.  Barnes,  8 
Q.  B.  1037,  10  Jur.  520,  15  L.  J.  Q. 
B.  293,  55  E.  C.  L.  1037  (1846); 
Doe  V.  Young,  8  Q.  B.  63,  9  Jur.  941, 
15  L.  J.  Q.  B.  9,  55  E.  C.  L.  63 
(1845)  ;  Hamilton  Tp.  v.  Neil,  28 
Grant  Ch,  (U.  C.)   408   (1881). 


2.  Blanchard  v.  Dow,  32  Me.  557 
(1851)  ;  Doe  v.  Barnes,  8  Q.  B.  1037, 
10  Jur.  520,  15  L.  J.  Q.  B.  293, 
55  E.  C.  L.  1037  (1846);  Ganvill  v. 
Utting,  9  Jur.  1081   (1845). 

3.  Illinois. —  Story  v.  De  Armond, 
77  III.  App.  74   (1898). 

Missouri. —  State  v.  Kupferle,  44 
Mo.  154,  100  Am.  Dec.  265    (1869). 

New  York. —  Nelson  v.  People,  23 
N.  Y.  293   (1861). 

North  Carolina.—  Gregg  v.  Mallett, 
111  N.  C.  74   (1892). 

Tennessee. —  McLean  v.  State,  8 
Heisk.  22  (1873). 

England. —  Miles  v.  Bough,  3  Q.  B. 
845,  3  G.  &  D.  119,  12  L.  J.  Q.  B.  74, 
3  R.  &  Can.  Cas.  668,  43  E.  C.  L.  1001 
(1842). 

Ireland. —  Dexter  v.  Hayes,  11  Ir. 
C.  L.  106   (1860). 

Canada. —  Crookshank  v.  Macfar- 
lane,  7  N.  Brunsw.  544  ( 1853 )  ;  Dim- 
ock  V.  New  Brunswick  Mar.  Assur. 
Co.,  6  N.  Brunsw.  398   (1849). 

4.  Alabama. —  Guesnard  v.  Louis- 
ville, etc.,  R.  Co.,  76  Ala.  453   (1884). 

Arkansas. — ^Rice  v.  Harrell,  24  Ark. 
402   (1866). 

California. —  Robertson  v.  Alameda 
Free  Public  Library,  etc.,  Rooms,  136 
Cal.  403,  69  Pae.  88  (1902). 
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§  1202a.  (Administrative  Assumptions;  Regularity;  Public 
Officers) ;  A  general  Assumption. —  This  assumption  is  a  general 
one  and  applies  to  all  officials  acting  under  national^  or  state^ 


Colorado. — Colorado  Fuel  Co.  v. 
Maxwell  Land  Grant  Co.,  23  Colo.  71, 
43  Pac.  566  (1896). 

Florida. — Dupuis  v.  Thompson,  16 
Fla.  69   (1877). 

Georgia. —  Gibson  v.  Patterson,  75 
Ga.  549    (1885). 

Illinois. —  Spring  v.  Kane,  86  111. 
580    (1877). 

Indiana. —  Heagy  v.  Black,  90  Ind. 
534   (1883). 

loua. —  Black  v.  Minneapolis,  etc., 
K.  Co.,  123  Iowa  32,  96  N".  W.  984 
(1903). 

Kansas. —  Morrill  v.  Douglass,  14 
Kan.  293   (1875). 

Kentucky. —  Bate  v.  Speed,  10  Bush 
644    (1874). 

Louisiana. —  Sage  v.  Board  of  Liq- 
uidation, 37  La.  Ann.  412    (1885). 

Maine. — Snow  v.  Weeks,  75  Me.  105 
(1883). 

Maryland. — ^Wellersburg,  etc.,  Plank 
Road  Co.  V.  Bruce,  6  Md.  457    (1854). 

Massachusetts. —  Bruce  v.  Holden, 
21  Pick.  187    (1830). 

Michigan. —  Blair  v.  Oompton,  33 
Mich.  414   (1876). 

Minnesota. —  Gillett-Herzog  Mfg. 
Co.  V.  Aitkin  County,  69  Minn.  297, 
72  N.  W.  123   (1S97). 

Mississippi. —  Davany  i\  Koon,  45 
Miss.  71    (1871). 

Missouri. —  Ivy  v.  Yancy,  129  Mo. 
501,  31  S.  W.  937    (1895). 

Nebraska. —  Brown  v.  Helsley,  96 
N.  W.  187   (1901). 

New  Hampshire. — ^Shacford  v.  New- 
ington,  46  N.  H.  415   (1866). 

New  Jersey. —  State  v.  Morristown, 
33  N.  J.  L.  57    (1868). 

New  York. —  People  v.  Crane,  125 
N.  Y.  535,  26  N.  E.  736    (1891). 

North  Carolina. —  Gregg  c.  Mallett, 
111  N.  C.  74,   15   S.  E.  936    (1892). 

North  Dakota. —  Pine  Tree  Lumber 
Co.  I'.  Fargo,  96  N.  W.  357    (1903). 

Ohio. —  Ward  f.  Barrows,  2  Ohio 
St.  241   (1853). 


Oklahoma. — Watkins  v.  Havighorst, 

13  Okl.  128,  74  Pac.  318    (1903). 
Oregon. —  McLeod  v.  Lloyd,  71  Pac. 

795    (1903). 

Pennsylvania. —  Murphy  v.  Chase, 
103  Pa.  St.  260    (1883). 

Rhode    Island. — -  Foster    v.    Berry, 

14  R.  L  601  (1884). 

South  Carolina. —  Woody  v.  Dean, 
24  S.  C.  499    (1885). 

Tennessee. — ^Sheafer  r.  Mitchell,  109 
Tenn.   181,   71  S.  W.   86    (1902). 

Teccas. —  Poer  v.  Brown,  24  Tex. 
34   (1859). 

Vermont. —  Lycoming  F.  Ins.  Co.  v. 
Wright,  60  Vt.  515,  12  AtL  103 
(1888). 

Wisconsin. —  State  v.  Kempf,  69 
Wis.  470,  34  N.  W.  326,  2  Am.  St. 
Rep.  753   (1887). 

Wyoming. — State  !'.  State  Bd.  Land 
Com'rs,  7  Wyo.  478,  53  Pac.  292 
(1898). 

United  States. —  Dunlop  v.  U.  S., 
165  U.  S.  486,  17  S.  Ct.  375,  41  L. 
ed.  799  (1896);  Nofire  v.  U.  S.,  164 
U.  S.  657,  17  S.  Ct.  212,  41  L.  ed.  588 
(1896). 

England. —  Re  Cruttenden,  45  L.  T. 
Rep.  (N.  S.)  465,  30  \Xk\y.  Rep.  57 
(1881)  :  Sichel  v.  Lambert,  15  C.  B. 
(N.  S.)  781,  10  Jur.  (N.  S.)  617, 
33  L.  J.  C.  P.  137,  9  L.  T.  Rep.  (N^. 
S.)  687,  12  Wkly.  Rep.  313,  109  E. 
C.  L.  781    (1864). 

§  1202a-l.  Montgomery  T.  State, 
(Fla.  1908)  45  So.  879;  Erhardt  r. 
Ballin,  150  Fed.  529,  80  C.  C.  A.  271 
(1906)  (collector  of  customs)  ;  Butler 
V.  AUnutt,  1  Stark.  176  (1816)  (cus- 
tom house).  It  will  be  assumed  that 
a  trustee  in  bankruptcy  took  immedi- 
ate possession  of  the  debtor's  prop- 
erty. Goodnough  ^Mercantile  Co.  v. 
Galloway,   (Or.  1906)   84  Pac.  1049. 

2.  Arkansas. —  Belcher  r.  Harr,  126 
S.  W.  714  (1910)  (swampland  certifi- 
cates) ;  Arnold  v.  Watson,  121  S. 
W.  354   (1909)    (appraisers). 
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authority.*  TKat  is  to  say,  the  law  presumes,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  public  oflS.oers,*  of  all 
gradies,  have  properly  performed  their  duties,^  and  will  do  so  in 


Florida. — Sullivan  v.  Orange  County 
Com'rs,  52  So.  517  (1910)  (election 
inspectors). 

Georgia. —  Buchanan  v.  James,  130 
Ga.  546,  61  S.  E.  125  (1908)  (board 
of  roads  and  revenues). 

Idaho. —  Meservey  v.  Oulliford,  93 
Pac.  780  (1908)  [rehearing  denied, 
106  S.  W.  805]. 

Indiana. —  Baltimore  &  O.  S.  W. 
R.  Co.  V.  Oregon  Tp.  of  Clark  County, 
170  Ind.  300,  84  N.  E.  529  (1908) 
[affirmed,  (App.  1907)  81  N.  E.  105] 
(tax  commissioners). 

Kentucky. — Hegan  v.  City  of  Louis- 
ville, 32  Ky.  L.  Rep.  1082,  107  S.  W. 
809  (1908)  ;  Porter  v.  Eastern  Ken- 
tucky Asylum  for  Insane,  28  Ky.  L. 
Rep.  796,  90  S.  W.  263    (1906). 

Massachusetts. —  Whiting  v.  Mai- 
den &  M.  R.  Co.,  202  Mass.  298,  88 
N.  E.  907   (1909). 

Nebraska. —  State  v.  Switzer,  112 
N.  W.  297  (1907)  (county  commis- 
sioners). 

New  York. —  Weteter  v.  Purcell, 
186  N.  Y.  549,  79  N.  E.  1118  (1906) 
[affirming  94  N.  Y.  Suppl.  1050,  106 
App.  Div.  360  (1905)]  (equalization 
commissioners)  ;  Remington  v.  State, 
101  N.  Y.  Suppl.  952,  116  App.  Div. 
522    (1906). 

North  Dakota. —  Salzer  Lumber  Co. 
V.  Claflin,  113  N.  W.   1036    (1907). 

Oklahoma. —  Town  of  Grove  v.  Has- 
kell, 104  Pac.  56   (1909). 

.South  Dakota. —  State  V.  Flagstad, 
126  N.  W.  585   (1910). 

Texas. —  State  Board  of  Medical 
Examiners  v.  Taylor,  129  S.  W.  600 
(1910)  (board  of  medical  examiners). 
Wisconsin. — ^State  v.  Rose,  140  Wis. 
360,  122  N.  W.  751  (1909).  A  register 
of  deeds  will,  in  like  manner,  be  as- 
sumed to  have  kept  the  indexes  re- 
quired by  law.  Fullerton  Lumber  Co. 
V.  Tinker,  (S.  D.  1908)  118  N.  W.  700. 
Surveyors  will   be  assumed  to  have 


done  their  duty  and  to  have  marked 
corner  bounds  by  the  use  of  some 
object  of  reasonable  permanence. 
Thatcher  l\  Matthews,  (Tex.  1907) 
105  S.  W.  317. 

3.  Montgomery  v.  State,  (Fla.  1907) 
42  So.  894;  State  ex  rel.  Abbott  v. 
Adcock,  (Mo.  1910)  124  S.  W.  1100 
(assumption  made  in  spite  of  previous 
contrary  declarations) ;  State  t:  Clark, 
(Nev.  1909)  104  Pac.  593;  State  v. 
Middle  Kittitas  Irr.  Dist.,  (Wash. 
1910)  106  Pac.  203.  This  assump- 
tion has  been  spoken  of  as  a  presimip- 
tion  of  law.  City  of  San  Antonio  v. 
Tobin,  (Tex.  Civ.  App.  1907)  101 
S.  W.   269. 

4.  In  re  Sheriff  of  Monmouth 
County,  (N.  J.  Supp.  1906)  69  Atl. 
305. 

5.  Colorado. —  McLean  v.  Farmers' 
Highline  Canal  &  Reservoir  Co.,  98 
Pac.  16  (1908). 

Connecticut. —  Atwater  r.  O'Reilly, 
81  Conn.  367,  71  Atl.  505    (1908). 

Georgia. —  Rowe  v.  Spencer,  132  Ga. 
426,  64  S.  E.  468  (1909)  (acting 
within  his  territorial  jurisdiction). 

Nebraska. —  Western  Union  Tele- 
graph Co.  V.  Dodge  County,  117  N. 
W.  468  (1908)  [judgment  affirmed  on 
rehearing  113  N.  W.  805  (1907)] 
(board  of  equalization). 

North  Carolina. —  In  re  Thorp's 
Will,  150  N.  C.  487,  64  S.  E.  379 
(1909)  (discharged  an  insane  person 
because  cured) . 

Canada. —  Dickson  v.  Kearney,  14 
Ont.  Sup.  Ct.  Rep.  743.  Therefore, 
the  erasures  upon  a  public  record  kept 
by  a  public  official  will  be  assumed  to 
have  been  made  at  the  time  of  the 
recording.  Hudson  v.  Webber,  104 
Me.  429,  72  Atl.  184  (1908).  The 
presumption  is  that  no  public  official 
acting  under  his  oath  of  office  will 
fail  to  do  his  duty.  Craft  v.  Lent, 
103  N.  Y.   Suppl.   366,   53  Misc.  481 
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future.®  Tlie  same  assumption  has  been  made  in  case  of  tbe 
officials  of  another  state.''  The  assumption  is  put,  at  times,  into 
the  reverse  form  of  saying  that  it  is  not  to  be  assumed  that  a 
public  officer  will  act  in  an  unlawful  or  oppressive  manner.^ 

Criminal  Cases. —  The  assumption  that  officials  do  their  duty 
applies  also  in  criminal  cases.® 

§  1202b.  (Administrative  Assumptions;  Regularity;  Public 
Officers) ;  Executive ;  National  or  State. —  The  official  acts  of  the 
chief  executive  of  a  nation,  state^  or  territory  will  be  assumed  to 


(1907).  "  The  law  presumes  the  val- 
idity and  regularity  of  the  official 
acts  of  public  oiHcers  within  the  line 
of  their  official  duty,  as  it  does  the 
legality  of  the  acts  of  private  persons, 
and  this  presumption  obtains  until 
overcome  by  proof  as  to  the  acts  in- 
volving the  performance  of  ministerial 
or  administrative  duties,  except  in 
cases  where  it  is  sought  to  take  away 
personal  rights  of  a  citizen,  or  de- 
prive him  of  his  property,  or  place 
a  charge  or  lien  thereon."  Watkins 
V.  Havighorst,  13  Okl.  128,  74  Pac.  318 
(1903). 

6.  McCaleb  v.  Dreyfus,  (Cal.  1909) 
103  Pac.  924. 

7.  State  V.  Lawson,  14  Ark.  114 
(1853).  The  omission  of  wax  in 
spaling  by  a  public  officer  in  another 
state  raises  a  presumption  of  such 
being  the  law  or  custom  there.  State 
V.  Lawson,  14  Ark.  114  (1853); 
Roberts  v.  Pillow,  Fed.  Cas.  No. 
11.909,  1  Hemp.  624    (1851). 

8.  Schultz  V.  State,  (Md.  1910)  76 
Atl.  592. 

9.  Alabama. —  Davis  v.  State,  17 
Ala.  415    (1850). 

Indiana. —  itontjoy  v.  State,  78 
Ind.   172    (1881)    (clerk's  signature). 

Kentucky. —  Smith  v.  Com.,  4  S.  W. 
798,  9  Ky.  L.  Rep.  215  (1887)  (swear- 
ing of  officers  in  charge  of  a.  jury). 

Louisiana. — State  v.  Wright,  41  La. 
Ann.  600,  6  So.  135  (1889)  (service 
of  copy). 

Mississippi. —  High  tower  v.  State, 
58  Miss,  636    (1881). 

New   York. —  People    v.    Otto,    101 


N.  Y.  690,  5  N".  E.  788,  4  N.  Y.  Cr. 
149  (1886)  (proper  preliminaries  to 
attaching  of  magistrate's  jurisdic- 
tion). 

North  Carolina. —  State  v.  Bridgers, 
87  N.  C.  562  (1882)  (examination  of 
accused ) . 

Ohio. —  State  v.  Wallahan,  Tapp. 
(48)  80  (1816)  (justice  of  peace 
commissioner). 

Texas. —  Wilson  v.  State,  16  Tex. 
App.  497  (1884)  (ordinances  pub- 
lished ) . 

Vermont. —  State  v.  Potter,  52  Vt. 
33  (1879)  (marriage  certificate  re- 
corded ) .  For  e.N;ample,  if  a  statute 
requires  that  an  examination  taken 
before  a  magistrate  be  reduced  to 
writing  it  will  be  assumed  that  it 
has  been  done.  Davis  i'.  State,  17 
Ala.  415  (1850)  ;  Woods  v.  State,  63 
Ind.  353  (1878)  ;  Hightower  v.  State, 
58  Miss.  636   (1881). 

§  1302b-l.  Flores  v.  Hovel.  (Tex. 
Civ.  App.  1910)  125  S.  W.  606  (exe- 
cute grant ) .  The  ilaryland  court  of 
appeals,  in  a  case  involving  the  va- 
lidity of  a  license  issued  to  a  Pennsyl- 
vania corporation  by  the  governor  of 
Pennsylvania  under  an  act  of  the 
legislature  of  that  state,  hold  that 
they  are  reqviired  by  comity  "  to  pre- 
sume thiat  the  license  granted  by  the 
governor,  purporting  to  be  in  pur- 
suance of  the  law,  was  a  regular  exer- 
cise of  power,  and  further  to  presume 
from  it,  that  the  patent  had  duly  and 
regularly  preceded  it."  Plank  Road 
Co.  V.  Bruce,  6  Md.  457,  466   (1854). 
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have  been  regularly  and  properly  done.^  The  same  assumption 
will  be  made  in  case  of  high  executive  officers^  as  the  secretary  of 
state,*  the  surveyor-general^  or  officials  of  the  public  land  office.*' 
The  rule  applies  equally  in  case  of  important  official  boards/  as 
boards  of  equalization*  civil  service  commissioners®  or  the  like.^" 
The  official  acts  of  military  officers  of  the  government "  stand  in 
the  same  position. 

§  1203.  (Administrative   Assumptions;   Regularity;   Public 
Officers;  Executive) ;  County. —  Important     county   officers/    or 


2.  A  fortiori  the  presumption  is 
that  public  officers  will  not  wantonly 
and  criminally  violate  the  laws.  State 
V.  Dahl,  140  Wis.  301,  122  N.  W,  748 
(1909). 

3.  A  different  ruling  has  been  made 
in  certain  states.  For  example,  it 
has  been  held  that  the  affixing  of  a 
certain  seal  to  a  given  document  by 
the  territorial  secretary  of  state  who 
is  required  to  affix  the  great  seal  of 
the  ter'-itory  will  not  warrant  an  as- 
sumption that  the  seal  which  actually 
appears  is  that  of  the  territory,  but 
the  fact  must  be  affirmatively  proved. 
Milwaukee  Ext.,  etc.  Co.  v.  Gordon, 
(Mont.  1908),  95  Pac.  995. 

4.  Erford  v.  City  of  Peoria,  229 
111.  546,  82  N.  E.  374  (1907)  (certi- 
fication of  copy)  ;  Paxton  v.  State, 
59  Neb.  460,  81  N.  W.  383,  80  Am. 
St.  Rep.  689    (1899). 

5.  Barnhart  v.  Ehrhart,  33  Or.  374, 
54  Pac.  195  (1898);  Buchanan  v. 
Barnsley,  (Tex.  Civ.  App.  1908),  112 
S.  W.   118. 

6.  Arkansas. —  Crawford  County 
Bank  v.  Baker,  130  S.  W.  556  (1910). 

Oregon. —  McLeod  v.  Lloyd,  43  Or. 
260,  71  Pac.  795,  74  Pac.  491   (1903). 

Pennsylvania. — Houseman  v.  Inter- 
national Xav.  Co.,  214  Pa.  552,  64 
Atl.  379    (1906). 

Texas. —  Waterhouse  v.  Corbett, 
(Civ.  App.  1906)    96  S.  W.  651. 

Wisconsin. —  Curtis  Land  &  Loan 
Co.  V.  Interior  Land  Co.,  118  N.  W. 
853    (1908). 

The  administrative  nature  of  the 
presumption  .and  its  entire  lack  of  af- 
firmative   evidentiary   force    are   the 


subject  of  frequent  illustration  in  the 
cases.  Thus  where  the  land  commis- 
sioner awarded  school  land  classified 
as  dry  grazing  land  at  $1  an  acre, 
but  afterwards  canceled  the  award 
for  mistake  in  classification,  the  land 
being  in  fact  dry  agricultural  land, 
the  presumption  of  the  regularity  of 
his  act  applies  to  the  cancellation, 
and  not  to  the  award.  Smithers  v. 
Lowrance,  (Tex.  Civ.  App.  1906)  91 
S.  W.  606. 

7.  Balden  v.  State,  (Tenn.  1910) 
127  S.  W.  134   (jury  commissioners). 

8.  State  ea>  rel.  Hammer  v.  Wiggins 
Ferry  Co.,  208  Mo.  622,  106  S.  W. 
1005  ( 1907 )  ;  Adams  v.  Osgood,  60 
Neb.  779,  84  N.  W.  257  ( 1900 )  ;  In  re 
Webster,  94  N.  Y.  Suppl.  1050,  106 
App.  Div.   360    (1905). 

9.  People  V.  City  of  Chicago,  127 
HI.  App.  118   (1906). 

10.  Motley  v.  Wilson,  26  Ky.  L. 
Kep.  1011,  82  S.  W.  1023  (1904) 
(election  commissioners). 

11.  Drehman  v.  Stifel,  41  Mo.  184, 
97  Am.  Dec.  268  (1867);  Chapman 
Tp.  V.  Herrold,  58  Pa.  St.  106  (1868)  ; 
Wolton  V.  Gavin,  16  Q.  B.  48,  15  Jur. 
329,  20  L.  J.  Q.  B.  73,  71  E.  C.  L.  48 
(1850). 

Soldiers  may  come  within  the  pro- 
visions of  the  rule  when  engaged  on 
public  business,  e.  g.,  recruiting.  Wol- 
ton V.  Gavin,  16  Q.  B.  48;  20  L.  J. 
Q.  B.  73  (1850).  See  also,  R.  v. 
Hawkins,   10  East  211    (1808). 

§  1203-1.  Bandow  v.  Wolven,  (S. 
D.  1906)  107  N.  W.  204  (county 
auditor ) . 


1204 


Assumptions  of  ADiiiNisxEATiosr. 


1528 


county  commissioners,^  notaries  public,^  registers  of  deeds,'' 
registers  of  probate,^  supervisors,®  treasurer^  and  the  like,^  will 
be  assumed  to  have  done  their  official  acts  v?ith  exactness  and 
regularity. 

Inferences  of  Fact. —  The  assumption,  like  others,  is  powerless 
to  furnish  an  inference  of  fact?  No  probative  force  exists  in 
any  assumption,  whether  of  law  or  of  administration. •"" 

§  1204.  (Administrative  Assumptions;  Regularity;  Public 
Officers;  Executive);  Municipal. —  The  Mayor  or  alcaldeVr  other 
city  official^  of  any  municipality  will  be  assumed  to  have  per- 
formed his  offiicial  acts  in  due  and  proper  form.^     The  officials 


2.  Thrash  v.  Commissioners  of 
Transylvania  County,  150  N.  C.  693, 
64  S.  E.  772    (1909). 

3.  California. —  People  v.  Sanders, 
114  Cal.  216,  46  Pac.  153   (1896). 

Delaware. —  Naudain  v.  Naudain, 
75  Atl.  609    (1910). 

Iowa. —  Black  v.  Minneapolis,  etc., 
R.  Co.,  122  Iowa  32,  96  N.  W.  984 
(1903). 

Louisiana. — Fanehonette  v.  Grange, 
9  Rob.  86   (1844). 

Ifeijo  York. —  McAndrew  v.  Radway, 
34  N.  Y.  511   (1866). 

4.  Waddington  v.  Roberts,  L.  R., 
3  Q.  B.  579  (1868).  See  also,  Mason 
V.  Woodj  1  C.  P.  D.  63  ( 1875 )  ;  Gugen 
V.  Sampson,  4  F.  &  F.  974,  976 
(1866)  ;  Grindell  v.  Brendon,  6  C.  B. 
(N.  S.)  698;  28  L.  J.  C.  P.  333 
(1859).  It  will  be  "  presumed  "  that 
a  deed  is  properly  recorded.  Childers 
V.  Pickenpaugh.,  219  Mo.  376,  118  S. 
W.  453    (1909). 

5.  Willets  V.  Mandlebaum,  28  Mich. 
521    (1874). 

6.  In  re  Drainage  Dist.  No.  3, 
Hardin  Co.,  (Iowa  1909)  123  N.  W. 
1059;  Bump  v.  Board  of  Sup'rs  of 
Hardin  Co.,  (Iowa  1909)  123  N.  W. 
1065 ;  Thayer  v.  MoGee,  20  Mich.  195 
(1870). 

7.  Holtsclaw  V.  State,  (Ind.  App. 
1910)  92  N.  E.  131. 

8.  Smith  V.  Cox,  (S.  C.  1909)  65 
S.  E.  232  (auditor).  The  assump- 
tion   is,  ,of    course,    not    conclusive. 


Green  County  v.  Quinlan,  211  U.  S. 
582,  29  S.  Ct.  162  (1909)  [judgment 
modified,  Quinlan  v.  Green  County, 
(C.  C.  A.  1907),  157  Fed.  33]  (issu- 
ance of  bonds ) . 

9.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Perry  County,  (Ark.  1908),  112  S. 
W.  977. 

10.  It  will  be  presumed  that  ofSeial 
acts  are  regular  and  valid,  but  this 
presumption  is  not  extended  so  as  to 
cover  substantive  independent  facts 
essential  to  establish  an  issue.  Ap- 
pling r.  State,  (Ark.  1910)  128  S.  W. 
866. 

§  1204-1.  "Payne  v.  Treadwell,  16 
Cal.  220   (1860). 

2.  Illinois. —  Roemheld  v.  City  of 
Chicago,  131  111.  App.  76  (1907) 
[affirmed,  83  N.  E.  291  (1907)  ]  (com- 
missioner of  public  works). 

Maryland. — ^Manuel  v.  City  of  Cum- 
berland, 111  Md.  196,  73  Atl.  705 
(1909)    (location  of  gas  main). 

'New  York. —  City  of  Syracuse  v. 
Roscoe,  123  N.  Y.  Suppl.  403,  66  Misc. 
317    (1910)    (suit  authorized). 

Oklahoma. —  Board  of  Com'rs  of 
Greer  County  r.  Gregory,  (Okl.  1905) 
81  Pac.  422. 

'Wisconsin. —  Connor  v.  City  of 
Marshfleld,  128  Wis.  380,  107  N.  W. 
639    (1906). 

3.  Doe  d.  Bowley  v.  Barnes,  8  Q.  B. 
1037  (1846)  (overseer);  MXJahey  v. 
Alston,  2  M,  &  W.  306  (1836)  (vestry 
clerk)  ;    Cannall    v.    Curtis,    2    N.    C. 


1529  Assumptions  in  Favoe  of  Legislative  Acts.     §  1204a 

assessing  municipal  taxes  will,  in  like  manner  be  assumed  to  have 
done  their  legal  duty* 

Town  officers. —  Town  officers,^  including  those  in  charge  of 
the  charities  of  the  town,®  will  be  taken,  in  the  absence  of  evidence, 
to  have  discharged  their  official  duties  in  a  lawful  and  proper 
manner.  In  a  similar  way,  the  officers,''  as  assessors,^  collectors,^ 
whose  duties  relate  to  taxation ;  or  those,  like  town  clerks,^"  treas- 
urers,-^-^  trustees,^^  or  township  committees,-^^  whose  province  is 
more  executive  or  financial  in  its  nature,  are  all  conceded  the 
benefit  of  the  same  administrative  assumption. 

Village  officers. —  Village  officials  stand  in  the  same  position.^* 

§  1204a.  (Administrative  Assumptions;  Regularity;  Public 
Officers) ;  Legislative. —  In  much  the  same  manner,  a  reasonable 
presumption  is  to  be  made  in  favor  of  the  action  of  any  legisla- 


228  (1835)  (overseer);  Eodwell  v. 
Redge,  1  C.  &  P.  220  (1824)  (license 
for  acting)  ;  Berryman  v.  Wise,  4  T. 
R.  366  (1791)  (solicitor).  See  also, 
Gregory  v.  Tuflfs,  6  C.  &  P.  271 
( 1833 ) .  The  act  assumed  to  have 
been  regularly  done  must,  however, 
be  one  relevant  to  some  issue  in  the 
case.  Hill  v.  Sheridan,  (Mo.  App. 
1908)  107  S.  W.  426  (dram  shop 
license). 

4.  Southland  Lumher  Co.  v.  Mc- 
Alpin,  (La.  1910)  53  South.  45 
(parish  assessors)  ;  People  v.  O'Don- 
nell,  94  N.  Y.  Suppl.  884,  106  App. 
Div.  526,  47  Misc.  267  (1905)  [judg- 
ment reversed,  75  N.  E.  540']. 

Ecclesiastical  appointment  accord- 
ing to  law  will  he  assumed  from  the 
exercise  of  the  party  in  question  of 
church  functions.  Radford  v.  Mc- 
intosh, 3  T.  R.  632  (1790)  (incum- 
bent of  a  living).  So,  of  a  bishop  in 
his  appointment  of  a  commission. 
Barratt  v.  Kearns,  1  K.  B.  504 
(1905). 

5.  Wyatt  V.  Burdette,  ( Colo.  1908 ) 
95  Pac.  336  (humane  officer)  ;  Town 
of  Manitou  v.  First  Nat.  Bank,  ( Colo. 
1906)   86  Pac.  75  (town  treasurer). 

6.  Red  Willow  County  v.  Davis,  49 


Neb.  796,  69  N.  W.  138  (1896)    (over- 
seers of  the  poor ) . 

7.  Adams  v.  Osgood,  60  Neb.  779, 
84  N.  W.  257  (1900);  Eureka  Hill 
Min.  Co.  V.  Eureka,  22  Utah  447,  63 
Pac.  654    (1900). 

8.  State  V.  Savage,  65  Neh.  714,  91 
N.  W.  716  (1902);  fchamberlain 
Banking  House  v.  Woolsey,  60  Neh. 
516,  83  N.  W.  729  (1900);  Eureka 
Hill  Min.  Co.  v.  Eureka,  22  Utah  447, 
63  Pac.  654   (1900). 

9.  Austin  V.  Austin,  50  Me.  74,  79 
Am.  Dec.  597  (1862)  ;  Downer  V. 
Woodbury,  19  Vt.  329   (1847). 

10.  State  V.  Potter,  52  Vt.  33 
(1879). 

11.  Murray  v.  Smith,  28  Miss.  31 
(1854)  ;  Spaulding  V.  Arnold,  125  N. 
Y.  194,  26  N.  E.  295  [affirming  6  N. 
Y.  Suppl.  336]    (1891). 

12.  Miles  V.  Bough,  3  Q.  B.  845, 
3  G.  &  D.  119,  12  L.  J.  Q.  B.  74,  3 
R.  &  Can.  Cas.  668,  43  E.  C.  L.  1001 
(1842). 

13.  Mercer  County  Traction  Co.  v. 
United  New  Jersey  R.,  etc.,  Co.,  64 
N.  J.  Eq.  588,  54  Atl.  819    (1903). 

14.  Bekkedahl  v.  Village  of  Westby, 
140  Wis.  230,  122  N.  W.  727   (1909). 
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tive  body-'  or  of  its  officers.  For  reasons  elsewhere  suggested,^ 
the  number  and  scope,  both  in  extension*  and  intension,*  of 
these  administrative  assumptions  will  be  found  to  be  greatly  in- 
creased where  the  acts  in  question  are  ancient."  The  same  judi- 
cial action  is  taken  in  cases  of  municipal  councils,®  or  similar 
bodies. 

§  1205.  (Administrative  Assumptions;  Regularity;  Public 
Officers);  Judicial;  Judges. —  The  assumption  that  the  official 
act  of  public  officers  have  been  regularly  and  rightly  done  applies 
as  fully  to  those  acting  in  the  judiciary  as  to  those  engaged  in  the 
executive  or  legislative  departments  of  government.-'  Thus,  for 
example,  the  fully  official  acts  of  judges  of  general  jurisdiction 
are  distinctively  assumed  to  have  been  regular.^ 


§  1204a-l.  Bryant  v.  City  of  Pitts- 
field,  199  Mass.  530,  85  N.  E.  739 
(1908). 

2.  §   1195. 

3.  §   583,  n.  1. 

4.  §   583,  n.  1. 

5.  Strange  v.  Oconto  Land  Co.,  136 
Wis.  516,  117  N.  W.  1023   (1908). 

6.  Dunning  v.  City  of  Portland, 
(Or.    1905)     81    Pae.    945     (common 

council)  ;  State  v.  Mutty,  39  Wash. 
624,  82  Pac.  118  (1905)  (levy  for 
municipal  indebtedness).  The  as- 
sumption, of  course,  is  not  indulged 
where  irregularity  appears  on  the 
face  of  the  proceedings  or  evidence 
has  been  introduced  on  the  point. 
Grand  Trunk  Western  Ry.  Co.  v. 
City  of  South  Bend,  (Ind.  1910)  91 
N.  E.  809  [denying  rehearing,  89  N. 
E.  885   (1909)]. 

§  1205-1.  Qualification  assumed. — 
In  general,  -where  a  judicial  officer  has 
undertaken  to  do  a  given  act,  it  will 
be  assumed  that  any  qualification  re- 
quired by  law  to  enable  him  to  do  it 
has  been  received  by  him.  E.  v. 
Verelst,  3  Camp.  432  (1813)  (surro- 
gate). In  a.  North  Carolina  case,  for 
example,  in  deciding  that  a  commis- 
sioner appointed  to  take  depositions 
oiTered  in  evidence  will  be  assumed  to 
be  qualified  for  the  purpose  until  the 
contrary  is  shown,  it  is  said :  "  By 
the  general  rules  of  evidence,  certain 


presumptions  are  continually  made  in 
favour  of  the  regularity  of  proceed- 
ings and  the  validity  of  acts.  It 
presumes  that  every  man  in  his 
private  and  official  character  does 
his  duty,  until  the  contrary  is 
proved;  it  will  presume  that  all 
things  are  rightly  done,  unless  the 
circumstances  of  the  case  overturn 
this  presumption.  Thus  it  will  pre- 
sume that  a,  man  acting  in  a  public 
office  has  been  rightly  appointed ;  that 
entries  found  in  public  books  have 
been  made  by  the  proper  officer  and 
like  instances  abound  of  these  pre- 
sumptions. Bank  r.  Dandridge,  12 
Wheat.  64."  Gregg  v.  Mallett,  111  X. 
C.  74,  76   (1892). 

2.  Oeorgia. —  Gibson  v.  Patterson, 
75  Ga.   549    (1885). 

Illinois. —  Figge  r.  Rowlen,  84  111. 
App.  238  [affirmed  in  185  111.  234, 
57  X.  E.   195]    (1899). 

Montana. —  State  r.  District  Ct.  of 
First  Jud.  Dist.,  104  Pac.  872  (1909). 

Neip  Jersey. —  Den  r.  Applegate,  23 
N.  J.  L.  115    (1851). 

Pennsylvania. — Cromelien  r.  Brink, 
29  Po.  St.   522    (1858). 

Texas. —  Jones  v.  Fancher,  61  Tex. 
698   (1884). 

Canada. —  Reg.  r.  Atkinson,  15 
Ont.  110  (1888);  Reg.  r.  Fee,  3  Ont. 
107    (1883). 
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§  1206.  (Administrative  Assumptions;  Regularity;  Public 
Officers;  Judicial;  Judges);  Inferior  Judges  and  Magistrates. — 
When  the  necessary  facts  of  jurisdiction  are  established,  the  same 
assumption  is  made  in  favor  of  the  judicial  proceedings  of  judges 
of  inferior  courts.  County  judges^  or  justices  of  the  peace,^  fur- 
nish illustrations  of  this  rule.  Court  officials  or  magistrates,  such 
as  auditors,*  commissioners,*  referees^  occupy  the  same  adminis- 
trative position.  Subordinate  public  officials  exercising  judicial 
functions,  e.  g.,  coroners,®  or  notaries  public''  have  been  regarded 
as  equally  within  the  purview  of  the  rule. 

§  1207.  (Administrative  Assumptions;  Regularity;  Public 
Officers;  Judicial) ;  Attorneys. —  The  official  acts  of  attorneys  at 


§  1206-1.  A  county  judge,  for  ex- 
ample, will  be  presumed  to  have  paid 
over  insurance  money  to  -the  county 
treasurer  as  required  by  law.  Staples 
V.  Llano  Co.,  (Tex.  Civ.  App.),  28  S. 
W.  569    (1894). 

2.  Illinois. —  Shattuck  v.  People,  5 
111.  477    (1843). 

Louisiana. —  Whittington  v.  Whit- 
tington,  24  La.  Ann.  157   (1872). 

Michigan. —  Hourtienne  v.  Sohnoor, 
33  Mich.  274   (1876). 

United  States. —  Carpenter  v.  Dex- 
ter, 8  Wall.  (U.  S.)  513,  19  L.  ed. 
426   (1869). 

England. —  Berryman  v.  Wise,  4  T. 
R.  366  (1791)  ;  Doe  d.  Davy  v.  Had- 
don,  3  Dougl.  310  (1783);  Marshall 
V.  Lamb,  5  Q.  B.  115  (1843). 

3.  Alabama. —  Davis  v.  State,  17 
Ala.  415  (1850). 

Massachusetts. —  Chelmsford  Foun- 
dry Co.  V.  Shepard,  92  N.  E.  75 
(1910). 

Mississippi. —  Hightower  v.  State, 
58  Miss.  636    (1881). 

Vermont. —  Stannard  v.  Smith,  40 
Vt.  513    (1868). 

Canada. —  Eeg.  v.  Excell,  20  Ont. 
633   (1891). 

4.  lUinois. —  Eegent  v.  People,  96 
111.   App.    189    (1901). 

Kansas. —  Harper  v.  Conway 
Springs,  9  Kan.  App.  609,  58  Pac. 
488    (1899). 

Kentucky. —  EUis  v.  Carr,  1  Bush 
527    (1866). 


Minnesota. —  Kohs  v.  Minneapolis, 
22  Minn.  159   (1875). 

South  Dakota. —  Lyman.  County  v. 
State,  11  S.  D.  391,  78  N.  W.  17 
(1899). 

Tennessee. —  Atlanta,  etc.,  R.  Co.  v. 
Home,  106  Tenn.  73,  59  S.  W.  134 
(1900). 

England. —  Williams  v.  Eyton,  4  H. 
&  N.  357,  5  Jur.  (N.  S.)  770,  28  L. 
J.  Exch.  146,  7  Wkly.  Rep.  291 
(1859);  R.  V.  Howard,  L  M.  &  Rob. 
187   (1832). 

Canada. —  Montgomery  v.  McLeod, 
2  N.  Brunsw.  564   (1838). 

5.  Story  v.  De  Armond,  77  111.  App. 
74  (1898)  ;  Leonard  v.  Root,  15  Gray 
(Mass.)  553  (1860);  Lewis  v.  Grei- 
der,  49  Barb.    (N.  Y.)    606    (1867). 

6.  Woods  V.  State,  63  Ind.  353 
( 1878 )  ;  People  v.  Dalton,  61  N.  Y. 
Suppl.  263,  46  N.  Y.  App.  Div.  264 
(1899). 

7.  Pardee  v.  Schanzlin,  (Cal.  App. 
1906)  86  Pac.  712;  Black  v.  Minne- 
apolis &  St.  L.  R.  Co.,  (Iowa  1903) 
96  N.  W.  984. 

An  acknowledged  instrument  car- 
ries with  it  a  presumption  of 
genuineness  which  must,  it  is  said, 
be  overcome  by  a  preponderance  of 
evidence.  Metropolitan  Lumber  Co. 
V.  MoColeman,  (Mich.  1905)  103  N. 
W.  809,  12  Detroit  Leg.  N.  172. 
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law,  as  officers  of  tlie  court,  will  receive  the  benefit  of  the  as- 
sumption of  regularity.-^  Thus,  his  acts  for  his  client  will  be  as- 
sumed to  have  been  authorized  by  the  latter^  and  to  have  been  done 
without  intent  to  injure  him.^  His  conduct  will  be  in  every  case 
assumed  to  have  been  carried  on  under  a  due  sense  of  responsibility 
for  good  faith  to  the  court.^  A  fortiori,  the  public  prosecutors 
will  be  taken  to  have  well  and  truly  performed  their  official  duty. 
For  example,  where  the  name  of  a  witness  is  not  endorsed  upon  a 
criminal  information,  it  will  be  assumed  that  the  name  was  not 
known  to  the  state's  attorney  when  the  information  was  filed.^  In 
like  manner,  district  attorneys  will  be  taken  to  have  done  their 
full  official  duty.« 

§  1208.  (Administrative  Assumptions;  Regularity;  Public 
Officers;  Judicial);  Clerks. —  Conspicuous  among  judicial  officers 
whose  acts  will  be  assumed  to  have  been  regular  until  shown  to  be 
otherwise  are  clerks  of  the  court,^  or  their  deputies,  appointed  by 
virtue  of  some  provision  of  law.^  The  assumption  goes  so  far  as 
to  take  for  granted  that  these  officers  have  done  their  legal  and 
other  appropriate  duties  in  the  entry  filing^  and  docketing*  of 

Indiana. —  Jlountjoy  i\  State,  78 
Ind.  172   (18S1). 

loira.—  State  v.  Harter,  108  X.  W. 
232    (1906)     (administering  oath). 

Michigan. —  Morse  v.  Hewett,  28 
Mich.  481    (1874). 

Mississippi. —  Day  i:  Smith,  39  So. 
526   (1905)    (assessment  of  taxes). 

Nebraska. —  MePherson  v.  Commer- 
cial Nat.  Bank,  61  Neb.  695,  85  N. 
W.    895     (1901). 

yew  To!-h. —  Schermerhorn  v.  Tal- 
man,  14  X.  Y.  93    (1856). 

Texas. —  Gillean  r.  Witlierspoon, 
(Civ.  App.  1909)  121  S.  W.  909; 
Caudle  r.  Williams,  (Civ.  App.  1899) 
51   S.  W.   560. 

Wisconsin. —  Noonan  v.  State,  55 
Wis.  258,  12  N".  W.  379  (1882).  The 
assumption  that  a  clerk  does  his  duty 
is  rebuttable  by  evidence.  G-ehlert  r. 
Quinn,  (Mont.  1907)  90  Pac.  168) 
(dating  the  summons). 

2.  Miller  v.  Lewis,  4  X.  Y.  554 
(1851). 

3.  Woods  V.  Sargent,  (Colo.  1908), 
95   Pac.   932. 

4.  Burke  r.  Kaltenbach,  109  N.  Y. 


§  1207-1.  Arkansas. —  Pennington 
V.  Yell,  11  Ark.  212,  52  Am.  Dec.  262 
(1850). 

Georgia. —  Fambles  v.  State,  97  Ga. 
625,  25  S.  E.  365    (1895). 

Illinois. —  Bowman  v.  Powell,  127 
111.  App.  114  (1906)  (attorney  con- 
fessing judgment  will  be  assumed  to 
be  authorized  to  practice). 

Rhode  Island. —  Holmes  v.  Peck,  1 
R.  I.   242    (1849). 

South  Carolina. —  Eice  r.  Bamberg, 
59  S.  C.  498,  38  S.  E.  209    (1900). 

2.  Stone  r.  Jlissouri  Pac.  E.  Co., 
75  Kan.  600,  90  Pac.  25   (1907). 

3.  Meisenheimer  v.  Meisenheimer, 
(Wash.  1909)    104  Pac.   159. 

4.  Older  v.  Superior  Court,  10  Cal. 
App.  564,  102  Pac.  829    (1909). 

5.  State  V.  Matejousky,  (S.D.  1908) 
115  N.  W.  96. 

6.  Winnek  v.  Mace,  (Cal.  1905)  82 
Pac.  1046)    (file  judgjment). 

§  1208-1.  Alabama. —  Gunn  i\ 
Howell,  35  Ala.  144,  73  Am.  Dec.  484 
(1859). 

California. —  Powers  i:  Hitchcock, 
129  Cal.  325,  61  Pac.  1076  (1900). 
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papers,  or  the  like.  Clerks  of  subordinate  judicial  tribunals  may 
receive  the  benefit  of  the  same  assumption.  Thus,  in  the  absence 
of  any  showing  to  the  contrary,  it  will  be  presumed  that  a  clerk 
of  a  grand  jury  was  regularly  appointed,  and  in  the  performance 
of  his  duties  complied  with  all  requirements  of  the  law.®  As  is  in- 
timated elsewhere,®  no  probative  force  necessarily  resides  in  this 
assumption  or  with  the  facts  as  to  which  it  is  made.  Should  the 
assumption  of  regularity  be  invoked  as  affirmative  proof,  it  neces- 
sarily fails.^ 

§  1209.  (Administrative  Assumptions;  Regularity;  Public 
Officers;  Judicial);  Sheriffs  and  other  Officers. — An  especially 
important  and  frequently  applied  rule  is  that  connected  with  the 
service  of  legal  process  and  which  assumes  that  the  acts  of  sher- 
iffs,-^ deputy  sheriffs,"  police  officers  and  constables^  are  regularly 
and  properly  done.  The  same  assumption  is  made  in  case  of  the 
other  acts  of  these  officers  of  the  law.  Thus  it  will  be  assumed 
that  a  sheriff  in  giving  a  deed  under  a  sale  made  by  him*  acted 


Suppl.  225,  125  App.  Div.  261  (1908) 
(judgment). 

5.  State  V.  Pitkin,  (Iowa  1908)  114 
N.  W.  550. 

6.  §   1194. 

7.  Drennen  v.  People,  222  111.  592, 
78  N.   E.  937    (1906). 

§  1209-1.  California. —  San  Fran- 
cisco Sulphur  Co.  D.  JEtna  Indemnity 
Co.,   (App.  1910)   106  Pac.  Ill,  113. 

Illinois. —  Dukea  v.  Rowley,  24  111. 
210   (1860). 

Kentucky. —  Smith  v.  Com.,  4  S.  W. 
798,  9  Ky.  L.  Eep.  215  (1887)  ;  Case 
V.  Colston,  1  Mete.  145   (1858). 

Louisiana. —  Drouet  v.  Rice,  2  Rob. 
374  (1842). 

Missouri. —  Shelton  v.  Franklin, 
123  S.  W.  1084   (1909)    (tex  sale). 

Pennsylvania. —  Com.  v.  Hughes,  33 
Pa.  Super.  Ct.  90  (1907)  (summon- 
ing grand  jury). 

Rhode  Island. —  Foster  v.  Berry,  14 
R.  I.  601  (1884). 

TesDas. —  Webb  v.  Caldwell,  (Civ. 
App.  1908)  112  S.  W.  97;  Giddings 
V.  Day,  84  Tex.  605,  19  S.  W.  683 
(1892). 


United  States. —  Simon  v.  Craft, 
182  U.  S.  427,  31  S.  Ct.  836,  45  L. 
ed.  1165  (1900)  ;  McGahey  v.  Alston, 
2  Gale  238,  6  L.  J.  Exch.  29,  2  M.  & 
W.  206  (1836);  Bristol  v.  Wait,  6 
C.  &  P.  591,  25  E.  C.  L.  590   (1834). 

Canada. —  Doe  v.  Hazen,  3  All.  (N. 
B.)  87   (1854)    (sale  of  land). 

Truth  of  assumption  may  be  dis- 
proved.—  Though  it  will  be  assumed 
that  officers  charged  with  summoning 
a  panel  of  jurors  made  no  illegal 
discrimination,  the  actual  existence 
of  such  discrimination  may  be  shown. 
Montgomery  v.  State,  (Fla.  1908)  45 
So.  879. 

2.  Massachusetts  Breweries  Co.  v. 
Herman,  (Me.  1910)  76  Atl.  943 
(bond  in  replevin)  ;  Dudley  v.  Bar- 
rett,  (W.  Va.  1909)    66  S.  E.  507. 

3.  MoLane  v.  Moore,  51  N.  C.  520 
(1859)  ;  Butler  v.  Ford,  1  Cr.  &  M. 
662   (1833). 

4.  Patterson  v.  Drake,  126  Ga.  478, 
55  S.  E.  175  (1906)  ;  Ivy  v.  Yancey, 
(Mo.  Sup.  Ct.)   31  S.  W.  937   (1895). 
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within  his  legal  powers.  The  same  assumption  is  indulged  as  to 
the  regularity  of  the  official  acts  of  other  court  officers,^  and  per- 
sons connected,  even  more  remotely  with  court  proceedings,  e.  g., 
jury  commissioners.* 

§  1210.  (Administrative  Assumptions;  Regularity;  Public 
Officers;  Judicial);  Performance  of  Conditions. —  Everything  es- 
sential to  the  validity  of  a  judicial  act  will  be  assumed  to  have 
existed.^  The  assumption,  therefore,  covers  the  performance  of 
all  necessary  conditions  preliminary  to  the  doing  of  the  act  itself. 
For  example,  if  notice  is  required,  it  will  be  taken  for  granted 
that  it  was  duly  given.^  If  process  is  to  be  served  upon  a  given 
individual  in  order  that  a  subsequent  legal  act  relating  to  him 
should  be  valid,  it  will,  in  the  absence  of  evidence  on  the  subject, 
be  assumed  that  it  has  been  done.*    If  the  actor  must,  in  order  to 


5.  Accuracy  of  stenographic  report. 
—  As  an  official  stenographer  is  a. 
court  officer  and  is  under  oath  to  re- 
port the  testimony  given,  quwre,  is 
there  not  a,  presumption,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  the  report  so  made  is  accurate. 
Hutchinson  v.  State,  28  Ohio.  Cir.  Ct. 
R.    595    (1906). 

6.  Louisville,  H.  &  St.  L.  Ey.  Co.  v. 
Schvrab,  31  Ky.  L.  Rep.  1313,  105 
S.  W.  110  (1907)  ;  Com.  c.  Hughes, 
33  Pa.  Super.  Ct.  90   (1907). 

§  1210-1.  Alabama. — Davis i-.  State, 
17  Ala.  415    (1850). 

Georgia. —  Greer  v.  Fergeson,  104 
Ga.   552,   30  S.  E.  943    (1898). 

Minnesoia. —  Kobs  v.  Minneapolis, 
22  Minn.   159    (1875). 

Missouri. —  Kavanaugh  v.  City  of 
St.  Louis,  220  Mo.  496,  119  S.  W. 
552   (1909)    (authority  of  law). 

Nebraska. —  State  r.  Savage,  65 
Neb.  714,  91  N.  W.  716   (1902). 

Nete  York. —  People  f.  Johnson,  46 
Hun  667    (1887). 

Oregon. —  Dennison  v.  Story,  1  Or. 
272    (1859). 

Pennsylvania. —  Com.  v.  Read,  2 
Ashm.  261   (1839). 

Texas. —  Slaughter  r.  Cooper,  ( Civ. 
Aipp.  1909)  121  S.  W.  173;  Wooters 
V.  Hall,  61  Tex.  15   (1884). 


Vermont. —  State  v.  Potter,  52  Vt. 
33    (1879). 

United  States. —  Young  r.  Wempe, 
46  Fed.  354  (1891)  ;  Holmes  r.  Cleve- 
land, etc.,  R.  Co.,  933  Fed.  100 
(1361). 

2.  Alaiama. —  Christian,  etc.,  Gro- 
cery Co.  r.  Coleman,  125  Ala.  15S,  27 
So.   786    (1899). 

Colorado. —  Colorado  Fuel,  etc.,  Co. 
V.  State  Bd.  Land  Com'rs,  14  Colo. 
App.  84,  60  Pac.  367   (1899). 

Illinois. —  Chicago,  etc.,  R.  Co.  i\ 
Chamberlain,   84  111.  333    (1876). 

Pennsylvania. —  Morgan  r.  Neville, 
74  Pa.  St.  52   (1873). 

South  Carolina. —  Norris  i'.  Goss,  2 
Speers  80   (1S43). 

Texas. —  Thompson  v.  State.  23 
Tex.  Civ.  App.  370,  56  S.  W.  603 
(1900). 

United  f^fates. —  Stockslager  r.  U. 
S.,  116  Fed.  590.  54  C.  C.  A.  46 
(1902);  Cofield  r.  McClelland,  16 
Wall.    331.   21    L.    ed.    339    [affirming 

I  Colo.  370]    (1872). 

3.   Best  f.  Vanhook.  13  S.  W.  119, 

II  Ky.  L.  Rep.  753  (1890);  Stein- 
hardt  v.  Baker,  163  N.  Y.  410,  57  N. 
E.  629,  8  N.  y.  Annot.  Cas.  13 
(1900). 
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do  a  valid  act,  have  made  a  preliminary  finding*  it  will  be  as- 
sumed that  he  has  made  it. 

§  1211.  (Administrative  Assumptions);  Relation  between 
foreign  and  domestic  law. — It  is  a  peculiarity  of  judicial  admin- 
istration that  it  usually  must  do  something,  one  way  or  the  other, 
in  disposing  of  a  given  situation  which  has  been  reached  for  final 
settlement.  Cases  cannot  be  continued  indefinitely,  it  is  the  duty 
of  the  court  to  expedite  trials.  When  a  case  is  ripe  for  decision 
and  neither  party  desires  or  is,  perhaps,  permitted,  to  furnish 
further  light  on  it,  it  is  the  administrative  duty  of  the  court  to 
make  some  reasonable  disposition  of  the  matter.  If  the  Grordian 
knot  cannot  be  untied,  it  must  be  cut,  the  case  should  not  be  al- 
lowed to  block  the  way  of  other  judicial  business.-''  Such  a  situa- 
tion is  presented  when  a  court  is  called  upon  to  give  effect  to  the 
law  of  some  foreign  state  or  country  and  is  not,  at  the  same  time, 
furnished  with  any  evidence  as  to  what  the  foreign  law  is  upon 
the  point.  Provided  the  court  has  no  judicial  knowledge^  on  the 
subject,  its  action  must  be  regulated  by  some  form  of  presump- 
tion, or,  rather,  of  assumption. 

A  question  of  fact. —  The  existence  of  a  foreign  law  presents 
a  question  of  fact  ^  and  the  matter  is  one  entirely  for  evidence 
when  evidence  is  furnished.*  When,  however,  as  in  the  case  sup- 
posed, there  is  no  evidence  before  the  court  on  this  point,  the 
judge  must,  if  he  is  to  dispose  of  the  case,  assume  that  the  foreign 
law  is  similar  to  an  analogous  provision  in  some  system  of  law 
with  which  he  is  acquainted,®  always  providing  that  such  an  as- 
sumption is  reasonably  possible. 

Countries  not  under  Civil  or  Common  Law. —  In  the  case  of 
certain  foreign  countries  like  Turkey,*  or  other  Mohammedan 
lands  such  an  assumption  would  be,  for  most  tribunals,  an  im- 
possible one.     There  is  no  reason  to  apprehend  any  similarity  in 

4.   Mercer   County  Traction   Co.  v.  4.  Ufford  v.   Spaulding,   156  Mass. 

United  N«w  Jersey  R.,  etc.,  Co.,   64  65,  30  N.  E.  360   (1892). 

N.  J.   Eq.    588,   54  Atl.    819    (1903)  5.   Ex  hypothesi,   no  necessity  for 

(that  consent  has  been  filed).  indulging  in  assumption  arises  when 

§  1211-1.  In  this  fact  rests,  in  part,  there  is  evidence  on  the  point  before 

the    administrative    necessity    for    a  the   court.     Ham  t>.  St.   Louis   &  S. 

"burden    of    proof."      It   indicates   a  F,  R.   Co.,    (Mo.  App.   1910)    130  S. 

decision  in  case  of  balance  in  civil  or  W.  407. 

reasonable    doubt   in   criminal    cases.  6.     Aslanian     v.     Dostumian,     174 

2.  §§  570  et  seq.  Mass.  328,  54  N.  E.  845,  75  Am.  St, 

3-  §  41  Rep.  348,  47  L.  R.  A.  495   (1899). 
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the  jurisprudence  of  such  a  government  to  any  system  of  law  with 
which  the  judge  of  the  forum  in  any  Christian  country  is  ac- 
quainted. 

§  1212.  (Administrative  Assumptions;  Relation  between 
foreign  and  domestic  Law) ;  Foreign  Law  assumed  to  be  the  same 
as  that  of  the  Forum ;  Common  Law — ■  Where  both  the  courts  of 
the  forum  and  those  of  the  foreign  state  or  country  are  under 
the  common  law,  it  will  be  assumed  by  the  courts  of  the  forum, 
in  all  cases  where  the  provision  is  not  shown  to  be  statutory* 
and  no  direct  evidence  is  presented  on  the  point  that  the  legal 
or  equitable^  rule  of  such  foreign  nation,®  state,*  colony,  or  terri- 


§  1212-1.  Crane  v.  Blaokman,  126 
III.  App.  631  (1906);  Jordan  r. 
Pence,  123  Mo.  App.  331,  100  S.  W. 
629    (1907). 

2,  Standard  Leather  Co.  v.  Mer- 
cantile, etc.,  Co.,  131  Mo.  App.  701, 
111  S.  W.  631    (1908). 

Equity  jurisprudence  is  deemed  to 
he  similar  in  two  juriadiotions  ad- 
ministering English  Chancery  rules. 
Johnston  v.  Gawtry,  83  Mo.  339,  342 
(1884). 

3.  Maryland. —  Hammond,  Snyder  & 
Co.  V.  American  Express  Co.,  (Md. 
1908)  68  Atl.  496  (presentation  of 
negotiable  instruments). 

Massachusetts. —  Gordon  v.  Knott, 
199  Mass.  173,  85  K  E.  184  (1908) 
(England)  ;  Mittenthal  v.  Mascagni, 
183  Mass.  19,  66  N.  B.  425,  97  Am. 
St.  Rep.  404,  60  L.  R.  A.  812   (1903). 

Xew  Jersey. —  Mexican  Cent.  R.  R. 
V.  Eckman,  205  U.  S.  538,  27  Sup.  Ct. 
791,  51  L.  ed.  920  (1907);  Mexican 
Cent.  R.  E.  Co.  v.  Chantry,  136  Fed. 
316,  69  C.  C.  A.  454  (1905);  Slater 
r.  Mexican  Nat.  R.  R.,  194  U.  S.  120, 
24  Sup.  Ct.  581,  48  L.  ed.  900   (1904). 

Tiew  York. —  Vazakas  v.  Vazakas, 
109  N.  Y.  Suppl.  568  (1908)  ;  Savage 
V.  O'Neil,  44  N.  Y.  298  (1871). 

North  Carolina. —  State  v.  Rich- 
mond, etc.,  R.  Co.,  73  N.  O.  634 
(1875). 

Washington. —  Daniel  v.  Gold  Hill 
Min.  Co.,  28  Wash.  411,  68  Pac.  884 
(1902). 


United  States. —  Cuba  R.  Co.  r. 
Crosby,  170  Fed.  369,  95  C.  C.  A.  539 
(1909)  [judgment  affirmed,  Crosby  f. 
Cuba  R.  Co.,  (C.  C.  1908)  158  Fed. 
144  (Cuba)].  See  also,  Kennebrew 
V.  Southern  Automatic  Electric  Shock 
Mach.  Co.,  106  Ala.  377,  17  So.  545 
(1894);  Norris  17.  Harris,  15  Cal. 
226    (1860). 

4.  California. —  CSullivan  v.  Grif- 
fith, 95  Pac.  873  (1908)  [rehearing 
denied,  96  Pac.  333]. 

Connecticut. —  Hoxie  v.  New  York, 
N.  H.  &  H.  R.  Co.,  82  Conn.  352,  73 
Atl.  754    (1909). 

Georgia. —  Whitfield  v.  Louisville  ft 
N.  R.  Co.,  (App.  1910)  66  S.  E.  973; 
Lay  V.  Nashville,  C.  &  St.  L.  Ry, 
Co.,  131  Ga.  345,  63  S.  E.  189  (1908) 
(Alabama)  ;  Ellington  r.  Harris,  127 
Ga.  85,  56  S.  E.  134  (1906)  ;  Bailey 
V.  Devine,  133  Ga.  653,  51  S.  E.  603 
(1905). 

Illinois. —  Edwards  v.  Schillinger, 
148  111.  App.  227  (1909)  [judgment 
affirmed,  (111.  1910)  91  N.  E. 
1048]  ;  Forsyth  c.  Barnes,  228  111. 
336,  81  N.  E.  1028  (1907)  ;  Scholten 
V.  Barber,  217  111.  148,  75  N.  E.  460 
(1905)  {affirmed,  217  111.  148,  75 
N.  E.  460']. 

Indiana. —  Cobe  r.  Mallow,  (App. 
1909)  88  N.  E.  620;  Southern  Ry.  Co. 
V.  Elliott,  82  N.  E.  1051  (1907) 
[transferred  from  Appellate  Court,  81 
N.  E.  1180]  ;  Baltimore  &  0.  R.  Co. 
V.  Freeze,  169  Ind.  370,  82  N.  E.  761 
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tory"  which  is  also  under  common  law  jurisprudence,  is  the  same 
as  its  own.®  It  has  even  been  said  that  the  common  law  will  be 


(1906)  (lUinoia);  Penn  Mut.  Life 
Ins.    Co.   V.   Norcross,   72   N.   E.   132 

(1904);  Midland  Steel  Co.  v.  Citi- 
zen's Xat.  Bank,  (App.  1904)  72  N. 
E.   290. 

Kansas. —  Sykes  v.  Citizens'  Nat. 
Bank  of  Dea  Moines,  Iowa,  98  Pac. 
206    (1908). 

Kentucky. — Arnett  v.  Pinson,  33 
Ky.  L.  Hep.  36,  108  S.  W.  852 
( 1908 )  ;  Klenke  V.  Noonan,  26  Ky. 
L.  Rep.  305,  81  S.  W.  241   (1904). 

Maryland. —  Nat.  Bank  of  Bristol 
V.  Baltimore  &  0.  R.  Cx).,  59  Atl.  134 
(1904). 

Massachusetts. —  Miller  v.  Aid  rich, 
202  Mass.  109,  88  N.  E.  441  (1909)  ; 
Bearse  v.  McLean,  199  Mass.  242,  85 
N.  E.  462  ( 1908 )  ;  Com.  v.  Stevens, 
196  Mass.  280,  82  N.  E.  33  (1907)  ; 
Hodgkins  v.    Bowser,    80    X.  E.  796 

(1907)  ;  Att'y-Gen.  v.  Supreme  Coun- 
cil, A.  L.  H.,  81  N.  E.  966   (1907). 

Missouri. —  Atwater  v.  Edwards  & 
Sons  Brok.  Co.,  (App.  1910)  126  S. 
W.  823. 

New  Hampshire. — Kimball  v.  Kim- 
ball, 75  N.  H.  291,  73  Atl.  408 
(1909). 

North  Carolina. —  Roberts  v.  Pratt, 
68  S.  E.  240  (1910)  ;  Wood  v.  West- 
ern Union  Tele.  Co.,  61  S.  E.  653 
(1908). 

North  Dakota. —  Hanson  v.  Great 
Northern  Ry.  Co.,  121  N.  W.  78 
(1909). 

Oklahoma. —  Ham  v.  Cole,  95  Pac. 
415    (1908). 

Oregon. —  De  Vail  v.  De  Vail,  109 
Pac.  755    (1910). 

South  Carolina. —  Jonesville  Mfg. 
Co.  V.  Southern  Ry.,  77  S.  C.  480,  58 
S.  E.  422  (1907);  Columbian  Build- 
ing &  Loan  Ass'n  v.  Rice,  68  S.  C. 
236,   47  S.   E.   63    (1904). 

Tea;!!*.— Atchison,  T.  &  S.  F.  Ry. 
Co.   t).   Mills,    (Civ.   App.   1908)    108 


S.  W.  480;  El  Paso  &  S.  W.  Ry.  Co. 
V.  Smith,  (Civ.  App.  1908)  108  S. 
W.  988  (fellow-servant)  ;  Southern 
Kansas  Ry.  Co.  v.  Curtis  Bros.  & 
Davidson,  (Civ.  App.  1907)  99  S.  W. 
566. 

Virginia. —  Mountain  Lake  Land 
Co.  V.  Blair,  63  S.  E.  751  (1909); 
Moreland  v.  Moreland,  108  Va.  93,  60 
S.  E.  730  (1908)  (separation  con- 
tract) ;  Norfolk  &  W.  Ry.  Co.  v. 
Denny's  Adm'r,  106  Va.  383,  56  S.  E. 
321  (1907);  N.  Frank  &  Sons  v. 
Gump,  (Va.  1905),  51  S.  E.  358 
( Maryland ) .  See,  however.  Western 
Union  Tel.  Co.  v.  MoNairy,  (Tei. 
Civ.  App.  1904)  78  S.  W.  969.  If  it 
be  desired  that  any  other  construc- 
tion be  adopted  the  actual  status  of 
the  foreign  law  should  be  shown  to 
the  trial  court.  Hall  v.  Southern  Ry. 
Co.,  (N.  C.  1907)  59  S.  E.  879.  "In 
absence  of  proof  to  the  contrary  on 
behalf  of  defendant,  it  must  be  as- 
sumed that  the  law  relating  to  crimes 
scheduled  to  extradition  act  is  the 
same  in  Canada  as  in  the  state  of 
Illinois."  Be  Watts,  1  Ont.  Wkly. 
Rep.  129,  133,  3  Ont.  L.  Rep.  279, 
368    (1902). 

The  procedure  of  the  forum  will,  of 
course,  control  in  the  management  of 
the  case  on  trial.  Cole  v.  Malloy, 
(Ind.  App.  1909)   88  N.  E.  620. 

5.  St.  Louis  &S.  F.  R.  Co.  v.  John- 
son, (Kans.  1906)  86  Pac.  156  (In- 
dian Territory)  ;  In  re  Hess,  5  Kans. 
App.  763,  48  Pac.  596  (1897); 
Keagy  v.  Wellington  Nat.  Bank,  12 
Okla.   33,   69  Pac.  811    (1902). 

6.  The  presumption  that  the  com- 
mon law  is  in  force  in  another  state 
applies  only  to  states  carved  out  of 
English  territory.  Mathieson  v.  St. 
Louis  &  S.  F.  Ry.  Co.,  219  Mo.  542, 
118  S.  W.  9  (1909).  See  also,  §  1214, 
ns.  3,  4. 
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presumed  to  be  in  force  in  another  state,  unless  the  contrary  is 
shown.'' 

Construction. —  A  similar  assumption  based  upon  like  reasons, 
"will  at  times  be  made  as  to  a  similarity  in  construction  of  the  com- 
mon law  between  two  state^  or  federal  jurisdictions  which  are  both 
under  the  common  law,  or  between  a  state  or,  under  like  condi- 
tions, between  a  territorial  jurisdiction  and  that  covered  by  a  fed- 
eral court.  It  will,  for  example,  be  presumed,  in  the  absence  of 
proof,  that  the  construction  placed  on  the  common  law  by  the 
supreme  court  of  a  territory  is  the  same  as  that  of  the  supreme 
court  of  the  United  States.®  Although  the  court  of  the  forum, 
where  the  foreign  law  is  statutory,^"  is  not  in  a  position  to  make 
any  assumption  in  the  matter  whatever,  it  will  feel  obliged  to  as- 
sume that  the  common  law  of  the  forum  governs  as  to  points  re- 
garding the  foreign  law  as  to  which  there  is  no  evidence.  Thus, 
in  construing  a  foreign  statute  involving  a  question  as  to  the  lim- 
itation of  actions  in  the  foreign  state,  regarding  which  no  evidence 
is  furnished,  the  domestic  court  is  justified,  and  indeed  obligated, 
in  assuming  that  the  period  of  limitations  in  the  foreign  state  is 
the  same  as  that  which  prevails  in  its  own  jurisdiction.-^^ 

Common  law  of  the  forum. —  In  general,  it  is  to  be  observed 
that  where  the  foreign  state  is  said  to  be  under  the  common  law, 
the  system  of  law  to  which  reference  is  made  is  not  the  common 
law  of  England  but  that  of  the  forum.^ 

§  1213.  (Administrative  Assumptions;  Relation  between 
foreign  and  domestic  Law;  Foreign  Law  assumed  to  be  the 
same  as  that  of  the  Forum;  Common  Law);  Inertia  of  the  Court. 

—  The  assumption  that  the  law  of  the  foreign  state  or  country  is 
the  same  as  the  common  law  of  the  forum  is  made  with  especial 
ease  when  the  foreign  state  has  formed  part  of  the  jurisdiction  of 

7.  Louisville  &  N.  R.   Co.  v.  Mas-  10.  §  1215,  nn.  6,  7. 

sie's  Adm'r,  (Ky.  1910)  128  S.  W.  330.  11.    Missouri,  K.  &  T.  Ey.  Co.  of 

8.  Thomas  v.  Clarkson,  125  Ga.  72,  Texas  v.  Harriman  Bros.,  (Tex.  Civ. 
54  S.  E.  77    (1906);  Missouri,  K.  &      App.  1910)   128  S.  W.  932. 

T.  Ry.  Co.  V.  Wise,    (Tex.  Civ.  App.  12.    Hazen  r.  Mathews,   184  Mass. 

1908)    106  S.  W.  465   [judgment  af-  388,  68  N.  E.  838  (1903)  ;  Spencer  r. 

firmed,    (Tex.  Sup.  1908)    109  S.  W.  Busch,  98  N.  Y.  Suppl.  690,  50  Misc. 

112]   (law  of  fellow-servant).  284  (1906)  ;  White  r.  Rioheson,  (Tex. 

9.  El   Paso   &  S.   W.   Ry.    Co.   f.  Civ.  App.  1906)   94  S.  W.  202. 
Smith,     (Tex.    Civ.    App.    1908)     108 

S.  W.  988. 
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the  forum^  and  has  adopted  the  same  system  of  jurisprudence.* 
The  inertia  of  the  court  ^  may,  however,  be  increased  by  the  cir- 
cumstances of  the  case  as  well  as  thus  diminished  by  them.  Ad- 
ministrative unwillingness  to  make  the  assumption  in  question  is 
intensified  in  proportion  as  the  consequences  of  the  assumption 
become  momentous.  The  judge  will,  for  example,  decline  as  a 
rule,  to  assume  a  similarity  which  would  result  in  working  a  for- 
feiture,* voids  a  transaction  otherwise  valid,^  or  subjects  the  party 
to  some  similar  penalty.* 

§  1214.  (Administrative  Assumptions;  Relation  between 
foreign  and  domestic  Law;  Foreign  Law  assumed  to  be  the 
same  as  that  of  the  Forum) ;  Statutory  Law. —  The  administra- 
tive possibility  of  making  an  assumption  of  similarity  between  the 
law  of  the  foreign  state  and  that  of  the  forum  is  greatly  affected 
when  the  provision  of  law  in  the  forum  is  statutory.  The  court 
of  the  forum,  called  upon  to  administer  a  rule  of  foreign  law  in 
the  absence  of  evidence  as  to  what  it  is,  must,  'as  a  matter  of  admin- 
istrative necessity,  apply  to  the  situation  the  only  system  of  law 
with  which  it  is  acquainted  without  evidence,  as  to  which  it  has 
judicial  knowledge,  to  wit,  its  own.    Where  the  domestic  rule  is 

§    1813-1.     state   v.   Patterson,   24  _ ,     Wisconsin. —  Hull  v.  Augustine,  23 

N.  C.  346,  38  Am.  Dec.  699    (1842).  -   Wis.  ,383   (1868).    It  is  aaid  that  the 

2.    Dormitzer  v.  German  Sav.,  etc., —  law  will  not  presume  any  fact  which 

Soc,    23    Wash.    132,    62    Pac.    862  works  a  forfeiture.     State  v.  Atkin- 
(1900).                                                          —son,  24  Vt.  448    (1852). 

8-  §  993.  ':,    There  is,  however,  authority  to  the 

4.   Arkansas. —  Grider  v.  Driver,  46  contrary. —  Leake  v.  Bergen,  27  N.  J. 

Ark.  50    (1885).  -^  Eq.  360   (1876);  McCrancy  v.  Alden, 

California. —  (Forbes  v.  Scannell,  13  _  46  Barb.   (N.  Y.)   272    (1866). 

Cal.  242    (1859).  5.   Western  Union  Tel.  Co.  v.  Way, 

Georgia. —  Rooney       v.       Southern  83  Ala.  542,  4  So.  844  (1887)  ;  Smith 

Building  &  Loan  Aas'n,  119  Ga.  941,  v.  Whitaker,  23  111.  367  (1860).    But 

47  S.  E.  345   (1904)    (usury).  see  Terry  v.  Robins,   128  N.   C.   140, 

7«Miois.— Smith    v.    Whitaker,    23  38   S.  E.   470,   83   Am.  St.   Rep.   663 

111.367   (1860).  (1901)   (transaction  avoided  in  part). 

Iowa. —  Fred  Miller  Brewing  Co.  v.  6.    Louisiana  etc.,  R.  Co.  v.  Phelps, 

De   France,   90  Iowa  395,   57   N.  W.  70    Ark.    17,    65    S.    W.    709    (1901) 

959    (1894).  Atchison,    etc.,    R.    Co.    v.    Betts,    10 

Kentucky. — Orozier    v.    Bryant,    4  Colo.  431,  15  Pac.  821    (1887);  Bird 

Bibb  174   (1815).  v.  Olmstead,    (Tenn  Ch.   App.   1899) 

MioMgcm. —  Worthington  v.  Hanna,  53  S.  W.  978 ;   Temple  v.  Dodge,  89 

23  Mich.  530    (1871).  Tex.  69,  32  S.  W.  S14,  33  S.  W.  222 

New       Forfc.— Citizens'       Savings  (1895). 
Bank  v.  Couse,  124  N.  Y.  Suppl.   79 
(1910);    Harris  v.   Whiie,   81   N.  Y. 
532    (1880). 
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that  of  the  oommon  law,  the  obvious  line  of  ajction  is  to  apply  these 
provisions.  Such  a  result  is  usually  announced  by  saying  that  the 
foreign  rule  of  law  is  assumed  to  be  that  of  the  common  law  of  the 
forum.  Where,  however,  the  legislature  of  the  forum  has  seen 
fit  to  change  the  common  law  of  the  forum  by  the  enactment  of  a 
statute,  the  trial  judge  is  confronted  by  a  dilemma.  Here,  he  has, 
as  it  were,  a  double  judicial  knowledge.  He  knows  what  the 
domestic  statute  is  and,  also,  what  the  provision  of  common  law 
replaced  by  it  was.  Which  of  these  two  shall  he  apply  in  the  name 
of  the  foreign  state  or  country.  What  reason  is  there  to  suppose 
that  the  foreign  state  or  coimtry  has,  in  reality,  enacted  a  statute 
similar  to  that  which  his  ovm  state  has  adopted?  There  is 
indeed  an  observed  general  likeness  between  the  matters  regu- 
lated by  statute  in  the  several  states  of  the  American  Union  or 
between  England  and  her  self-governing  colonies.  There  is  also 
a  marked  resemblance  in  the  lines  along  which  statutory  regula- 
tion has  taken  place.  But  a  reasonable  difference  of  judicial 
opinion  may  properly  exist  as  to  the  effect  which  should  be  given 
to  this  fact  in  connection  with  the  administrative  assumption  of 
similarity. 

So  general  a  uniformity  has  induced  certain  states  in  the  Ameiv 
ican  Union  to  rule  that  the  law  of  a  sister  state  will  be  as- 
sumed, in  the  absence  of  evidence  on  the  subject,  to  be  the 
same  as  the  statute  law  of  the  forum  ;^  and  has  led  English 
courts   to   hold   that  the  same   rule   should    apply   to   the   laws 

§  1214-1.      California. —  O'Sullivan  Louisiana. —  Sandidge  v.   Hunt,  40 

V.   Griffith,    (Cal.  1908)    95  Pae.  873  La.  Ann.  766,   5  So.   55    (1888). 
[rehearing  denied,   96   Pac.  323];  In  NehrasTca. —  Bannard     r.     Duncan, 

re  Harrington,  140  Cal.  244,  73  Pac.  112  N.  W.  353   (1907);  Stanchfield  v. 

1000,    140    Cal.     294,    74    Pac.    136  Jeutter,   (1903)   96  N.  W.  642. 
(1903).  New   Jersey. —  Dittman   v.   Distill- 

District  of  Columbia. —  Howard  v.  ing  Co.  of  America,  64  N.  J.  Eq.  537, 

Chesapeake,  etc.,  E.  Co.,  11  App.  Cas.  64  Atl.  570   (1903). 
300   (1897).  Oklahoma. —  Greenville   Nat.   Bank 

Iowa. —  Anderson  v.  Thero,  118  N.  v.    Evana-Snyder-Buel    Co.,    9    Okla. 

W.   47    (1908);    Campbell   v.    Camp-  353,  60  Pac.   249    (1900). 
bell,  105  N.  W.  583    (1906);  McMil-  Pennsylvania. —  Peter  Adams  Paper 

Ian  V.    American    Express    Co.,    123  Co.  v.   Cassard,  206   Pa.  St.   179,   55 

Iowa  236,  98  N.  W.  629   (1904).  Atl.  949  (1903). 

Kansas. —  Mutual       Home,       etc.,  South  Dakota. —  Windhorst  v.  Ber- 

Aseoc.  V.  Worz,  67  Kan.  506,  73  Pac.  gendahl.  111  N.  W.  544   (1907). 
116   (1903).  Tennessee. —  Star       Clothing    Mfg. 

Kentucky. —  Chesapeake,     etc.,     R.  Co.  v.  Nordeman,  118  Tenn.  384,  100 

Co.  r.  Venable,  111  Ky.  41,  63  S.  W.  S.    W.    93    (1907);    Pennsylvania   E. 

35,  23  Ky.   L.  Rep.   427    (1901).  Co.  1>.  Naive,  (Sup.  1904)  7fl  S.  W.  124. 
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of  one  British  colony  in  the  courts  of  another.^  In  connec- 
tion with  the  assumption  to  which  reference  has  previously- 
been  made^  that  the  common  law  of  the  foreign  state  will  be 
assumed  to  be  the  same  as  the  common  law  of  the  forum,  this 
amounts  to  saying  that  in  these  tribunals  the  law  of  a  sister  state* 


Texas. —  Western  Union  Telegraph 
Co.  V.  Lannon,  (Civ.  App.  1909)  119 
S.  W.  910;  Ex  parte  Latham,  (Cr. 
App.  1904)  82  S.  W.  1046;  Blethen 
V.  Bonner,  93  Tex.  141,  53  S.  W. 
1016    (1899). 

Utah. —  Dignan  v.  Nelson,  26  Utah 
186,  72  Pac.  936    (1903). 

Washington. —  Mantle  v.  Dabney, 
87  Pac.  122  (1906)  (mortgages); 
Dormitzer  v.  German  Sav.,  etc.,  Soc, 
23  Wash.  132,  62  Pac.  862   (1900). 

Wisconsin. —  Moehlenpah  v.  May- 
hew,  138  Wig.  561,  119  N.  W.  826 
(1909);  Elmergreen  v.  Weimer,  138 
Wis.  112,  119  N.  W.  836  (1909); 
Richmond  Second  Nat.  Bank  v. 
Smith,  118  Wis.  18,  94  N.  W.  664 
(1903).  It  has  even  been  assumed 
in  an  American  state  court  that  the 
rate  of  interest  in  England  is  the 
same  as  its  own.  Murphy  v.  Murphy, 
145  Cal.  482,  78  Pac.  1053  (1904). 
In  the  absence  of  proof,  it  will  be 
presumed  that  the  law  of  a.  sister 
state  ia  identical  with  that  of  Illi- 
nois. Scholten  V.  Barber,  119  III. 
App.  241  (1905)  lafflrmed  217  111. 
148,  75  N.  E.  460]. 

As  between  territories  the  same 
assumption  has  been  made.  Wilhite  v. 
Skelton,  (Ind.  T.  1904)  83  S.  W.  932. 

2.  Langdon  v.  Robertson,  13  Out. 
497    (1887). 

S.   §   1212. 

4.  California. —  Atchison,  T.  &  S. 
F.  Ry.  Co.,  (App.  1910)  108  Pac. 
328;  Daggett  v.  Southwest  Packing 
Ck).,  155  Cal.  762,  103  Pac.  204 
(1909)  ;  Schwartz  v.  Panama  R.  Co., 
155  Cal.  742,  103  Pac.  196  (1909) 
(liability  of  carrier)  ;  In  re  Han- 
cock's Estate,  106  Pac.  58  (1909)  ; 
Peck  V.  Noll,  97  Pa<:.  865  (1908)  ;  In 
re  Dunphy'a  Eatate,  147  Cal.  95,  81 


Pac.  315  (1905)  ;  In  re  Harrington's 
Estate,  140  Cal.  244,  73  Pac.  lOOO 
(1903). 

Illinois. —  Reid,  Murdoch  &  Co.  v. 
Northern  Lumber  Co.,  146  111.  App. 
371  ( 1909 )  ;  Coats  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  134  111.  App.  217 
(1907)  ;  News  Pub.  Co.  v.  Associated 
Press,  114  111.  App.  241    (1904). 

Indiana. —  Midland  Steel  Co.  v. 
Citizens'  Nat.  Bank,  (App;  1904)  72 
N.  E.  290. 

Iowa. —  Morril  v.  Bentley,  126  N. 
W.  155  (1910);  Banco  De  Sonora  17. 
Bankers'  Mut.  Casualty  Co.,  100  N. 
W.  532  (1904)  (Arizona);  McMil- 
lan V.  American  Exp.  Co.,  98  N.  W. 
629   (1904). 

Kansas. —  Beashers  v.  Nelson  Dis- 
tilling Co.,  80  Kan.  194,  101  Pac. 
1011  (1909)  First  Nat.  Bank  v.  Nord- 
strom,  78   Pac.   804    (1904). 

Kentucky. —  Louisville  &  N.  R.  Co. 
V.  Smith,  122  S.  W.  806  (1909) 
( punitive  damages ) . 

Missouri. —  Tennent  v.  Union  Cent. 
Life  Ins.  Co.,  133  Mo.  App.  345,  112 
S.  W.  754  (1908). 

Nebraska. — Staunchfield  v.  Jeutter, 
96  N.  W.  642    (1903). 

Oklahoma. — Wagner  v.  Minnie  Har- 
vester Co.,  106  Pac.  969  (1910); 
Sohlotterbeck  v.  Sohwinn,  103  Pac. 
854   (1909). 

Oregon. —  Scott  v.  Ford,  97  Pac.  99 
(1908). 

Pennsylvania. —  Linton  v.  Moor- 
head,  209  Pa.  646,  59  Atl.  264 
(1904). 

South  Carolina. — Gilliland  &  Gaff- 
ney  v.  Southern  Ry.  Co.,  67  S.  E.  20 
(1910);  Taher  v.  Seaboard  Air  Line 
Ry.,  81  S.  C.  317,  62  S.  E.  311  (1908). 

South  Dakota. — Iowa  Loan  &.  Trust 
Co.   V.   Schnose    (1905)  ;    103   N.   W. 
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or  foreign  country'  will  be  taken  in  all  cases  where  no  evi- 
dence is  furnished  to  be  that  of  the  forum.®  In  other  words, 
that  the  domestic  court  will  apply  to  the  case  their  own  rules 
of  law. 

Construction  of  statute. —  It  has  even  been  deemed  that,  under 
such  circumstances,  a  domestic  court  could  safely  assume  not  only 
that  the  foreign  law  was  statutory  and  was  the  same  as  that  of  the 
forum  but  also  that  the  construction  given  to  the  statute  in  the 
two  jurisdictions  has  been  the  same.'' 

§  1215.  (Administrative  Assumptions;  Relation  between 
foreign  and  domestic  Law);  Foreign  Law  not  assumed  to  be  the 
same  as  that  of  the  Forum. —  Among  Occidental  nations  the  two 
general  systems  of  jurisprudence  ar«,  those  of  the  civil  and  of  the 
common  law.  Where  the  courts  of  the  forum  and  those  of  the 
foreign  state  have  different  systems  of  jurisprudence,  no  assump- 
tion that  the  foreign  law  is  similar  to  that  of  the  forum  can  be 
reasonably  made.  If  the  foreign  state  is  under  the  common  law 
and  the  state  of  the  forum  is  not,  the  only  assumption  reasonably 
to  be  indulged  is  that  the  matter  is  to  be  adjusted  under  the  com- 

22;     Baird  v.    Vines,    99  N.    W.   89  Wisconsin. — Elmergreen  v.  Weimer, 

(1904).  138    Wis.    113,   119    W.    836    (1909); 

Tennessee. —  Pennsylvania  R.  Oo.  v.  E-dleman  v.  Edleman,   104  N.  W.   56 

Naive,  79  S.  W.  124   (1904).  (1905).     If  either  party  claims  that 

Texas. —  Kin    Kaid    v.    Lee,     (Civ.  the  law  ohtaining  in  another  state  is 

App.  1909)   119  S.  W.  342;  Kin  Kaid  different  from  that  laid  down  in  the 

V.  Buck,   (Civ.  App.  1909)   119  S.  W.  forum,    he   must,    by    pleading,    evi- 

345;     Atchison,     T.     &    S.     F.     Ry.  dence,  or  request  to  charge,  call  the 

Co.  V.  Smythe,   (Civ.  App.  1909)   119  attention  of  the  court  to  such  differ- 

S.  W.  892;   Wingo  v.   Rudder,    (Civ.  ence.     Wells  v.   Gross,   118   Ga.   566, 

App.  1909)   120  S.  W.  1073;  Western  45  S.  E.  418   (1903). 
Union  Telegraph  Co.  v.  Parsley,  (Civ.  5.  Lilly-Bracket  Co.  v.  Sonnemann, 

App.  1909)    121  S.  W.  226;  Green  v.  (Cal.  1910)    106  Pac.  715;  Galard  v. 

Hewett,   (Civ.  App.  1909)    118  S.  W.  Winans,     (Md.   1909)    74    Atl.    626; 

170;     Southern    Kansas    Ry.    Co.  of  Pitt  v.  Little,  (Wash.  1910)  108  Pac. 

Texas   v.    J.    W.    Burgess    Co.,    (Civ.  941;  Bowden  Bros.  &  Co.  v.  Imperial 

App.  1905)    90  S.  W.  189;   National  Marine  and  Transport  Insurance  Co., 

Bank  of  Commerce  r.  Kenney,  83  S.  5  S.  R.  614,  22  W.  N.  195   (1905). 
W.  368    (1904)     [judgment    reversed         6.  Constitutionality. —  Under      the 

(Civ.  App.)   80  S.  W.  555];  Boyd  v.  canon  assuming  regularity,  it  will  be 

Boyd,    ( Civ.  App.  1903 )   78  S.  W.  39  presumed,  in  case  of  a  foreign  statute, 

(Arkansas).  that    the    proceedings    were    so    far 

Washington. —  Colpe    v.    Lindblom,  regular  that  the  act  is  constitutional. 

106    Pac.    634     (1910);    Murrilla  u.  (Fidelity  Ins.  Co.  t).  Nelson,  30  Wash. 

Guis,     51    Wash.    93,    98    Pac.     100  340,  70  Pac.  961   (1902). 
(1908)     (Alaska)  ;    Clark   v.  Eltinge,  7.   Howe  v.  Ballard,    (Wis.   1903) 

38  Wash.  376.  80  Pac.  556  (1905).  89  N.  W.  136. 
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mon  law.^  Conversely,  where  the  forum  is  under  the  common  law 
and  the  foreign  state  is  not,  no  assumption  of  similarity  can  be 
indulged  by  the  courts  of  the  former.  Thus  for  instance  in  an 
action  brought  in  Alabama  for  a  tort  committed  in  Florida,  the 
Alabama  court,  in  the  absence  of  proof  of  the  Florida  law,  will 
not  presume  that  the  common  law  enforceable  in  Alabama  pre- 
vailed in  Florida,  that  state  not  being  one  recognizing  the  com- 
mon law  as  the  source  of  its  jurisprudence.^  In  other  words,  the 
common  law  is  not  presumed  to  be  in  force  in  any  state  or  country 
where  English  institutions  have  not  been  established.^  It  will  not 
be  assumed  that  the  common  law  prevails  in  states  which,  like 
Idaho,  were  never  under  the  law  of  England.*  Under  such  cir- 
cumstances, the  court  of  the  forum,  in  the  absence  of  evidence  as 
-to  what  the  law  of  the  foreign  state  is,  will  determine  the  matters 
in  issue  according  to  its  own  laws.® 

When  foreign  law  is  statutory. —  A  domestic  court,  where  the 
foreign  law  is  shown  to  be  statutory,  can  make  no  administrative 
assumption  as  to  what  the  provision  of  the  foreign  law  is ;" — pro- 
vided that  the  domestic  rule  is  one  of  the  common  law.  The 
statute  or  written  law  of  a  foreign  state  or  country  can  only  be 
considered  in  so  far  as  it  is  proved  to  the  court  of  the  forum.'' 

§  1216.  (Administrative  Assumptions;  Relation  between 
foreign  and  domestic  Law;  Foreign  Law  not  assumed  to  be  the 

same  as  that  of  the  Forum);  Civil  Law  assumed  to  govern 

Where  the  forum  is  under  the  common  law  and  the  foreign  state 
is  under  the  civil  the  permissible  assumption  is  that  the  case  is 
governed  by  the  provisions  of  the  latter  system  of  jurisprudence.-^ 
The  same  general  fundamental  similarity  will  be  felt  to  exist  be- 
tween two  jurisdictions  which  are  both  governed  by  the  civil  law 

§  1215-1.  Martin  v.  Boler,  13  La.  6.  Cormo  v.  Boston  Bridge  Works, 

Ann.  369    (1858).  (Mass.   1910)    91  N.  E.  313. 

2.  Watford  v.  Alabama  &  Florida  7.  Supreme  Ruling  of  Fraternal 
Lumber  Co.,   (Ala.  1907)   44  So.  567.  Myistio  Circle  v.  Wood,  114  111.  App. 

3.  Banco  De  Sonora  v.  Bankers'  431  (1904)  [judgment  reversed,  114 
Mut.  Casualty  Co.,  (Iowa  1904)  100  111.  App.  431];  Com.  v.  Stevens,  196 
N.  W.  532.  Mass.  380,  83  N.  E.  33  (1907)  ;  Hain 

4.  McMajius  v.  Oregon  Short  Line  v.  St.  Louis  &  S.  F.  R.  Co.,  136  Mo. 
R.    Co.,    (Mo.  App.   1906)    94  S.   W.  App.  17,  117  S.  W.  108    (1909). 
743.     See  also,  §  1313,  n.  6.  §  1216-1.   See  Dempster  v.  Stephen, 

5.  McManus  v.  Oregon  Short  Line  63  111.  App.  136    (1895). 
E.   Co.,    (Mo.  App.   1906)    94   S.   W. 

743. 
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as  would  obtain  be-tween  the  laws  on  a  given  point  of  two  jiiris- 
dietions  governed  by  the  common  law.  A  court  administering  the 
civil  law  will  naturally,  therefore,  assume  that  the  law  on  a  given 
point  of  a  foreign  jurisdiction  in  which  the  civil  law  prevails  is 
the  same  as  its  own  on  any  given  point.^ 

§  1217.  (Administrative  Assumptions;  Relation  between 
foreign  and  domestic  Law;  Foreign  Law  not  assumed  to  be  the 
same  as  that  of  the  Forum) ;  Common  Law. —  While,  as  has  been 
said,  there  is  a  likeness  between  the  statutes  passed  by  the 
American  States  on  any  given  subject  or  between  the  statutory 
legislation  of  England  and  her  colonies,  a  great  diversity  in  par- 
ticulars is  so  obvious  as  to  have  induced  many  eminent  courts  to 
decline  to  assume  the  existence  of  any  provision  in  a  foreign  state 
or  country  similar  to  that  contained  in  a  domestic  statute.-*^  This 
is  the  usual  rule  adopted,  and  with  excellent  reason,  where  the 


2.  Mexican  Cent.  E.  Co.  v.  01m- 
stead,  (Tex.  Civ.  App.  1900)  60  S. 
W.  267;  Armendiaz  V.  De  la  Serna, 
40  Tex.  291  (1874)  ;  Mexican  Cent. 
R.  Co.  V.  Glover,  107  Fed.  356,  46  C. 
C.  A.  334   (1901). 

§  1217-1.  Alabama. —  Downs  v. 
Minchew,  30  Ala.  86    (1857). 

Georgia.  — S«lnia,  etc.,  R.  Co.  ». 
Lacy,  43  Ga.  461    (1871). 

Illinois. —  Miller  v.  Wilson,  146 
111.  523,  34  N.  E.  1111,  37  Am.  St. 
Rep.  186    (1893). 

Indiana. —  Baltimore,  etc.,  E.  Co. 
V.  Hollenbeck,  161  Ind.  452,  69  N.  E. 
136   (1903). 

Kentucky. —  Arnett  v.  Pinaon,  33 
Ky.  Law.  Rep.  36,  108  S.  W.  852 
( 1908 )  ;  Murray's  Adm'x  v.  Louis- 
ville &  N.  R.  Co.,  33  Ky.  L.  Rep.  545, 
110  S.  W.  334    (1908). 

Maryland. —  Dickey  v.  Pocomoke 
City  Nat.  Bank,  89  Md.  280,  43  Atl. 
33    (1899). 

Massachusetts. — Cherry  v.  Sprague, 
187  Mass.  113,  67  L.  R.  A.  33,  73  N. 
E.  456  (1904)  ;  Kelley  v.  Kelley,  161 
Mass.  Ill,  36  N.  E.  837,  43  Am.  St. 
Rep.  389,  25  L.  R.  A.  806   (1884). 

Michigan. —  Gordon  v.  Ward,  16 
Mich.  360   (1868). 

Minnesota. —  Wilcox    v.    Bergman, 


96  Minn.  219,  104  N.  W.  955  (1905)  ; 
Myers  v.  Chicago,  etc.,  R.  Co.,  69 
Minn.  476,  72  N.  W.  694,  65  Am.  St. 
Rep.  579  (1897).  See  also,  Mowry 
V.  McQueen,  80  Minn.  385,  83  N.  W. 
348  (1900)  (statute  of  limitations 
assumed  similar). 

Missouri. —  Eckles  v.  Missouri  Pac. 
Ry.  Co.,  113  Mo.  App.  240,  87  S.  W. 
99  (1905)  ;  Nenno  V.  St.  Louis  &  S. 
F.  R.  Co.,  (App.  1904)  80  S.  W.  24 
(contracts)  ;  State  v.  Clark,  178  Mo. 
20,  76  S.  W.  1007   (1903). 

New  Hampshire. — ^  Leach  v.  Pills- 
bury,  15  N".  H.  137    (1844). 

New  York. —  Patton  r.  Patten,  133 
N.  y.  Suppl.  339  (1910);  Rogers  v. 
McCoach,  120  N.  Y.  Suppl.  688 
(1909)  ;  Waters  v.  Spencer,  89  N.  Y. 
Suppl.  693,  44  Misc.  15  (1904); 
Leonard  v.  Columbia  Steam  Nav.  Co., 
84  N.  Y.  48,  38  Am.  Rep.  491  (1881). 

North  Carolina.— Gooch  v.  Faucett, 
133  N.  C.  270,  29  S.  E.  362,  39  L.  R. 
A.   835    (1898). 

South  Carolina. —  Rosemand  v. 
Southern  R.  Co.,  66  S.  C.  91,  44  S. 
E.  574   (1902). 

South  Dakota. —  Meuer  v.  Chicago, 
etc.,  R.  Co.,  11  S.  D.  94,  75  N.  W. 
823,  74  Am.   St.  Rep.  774    (1898). 
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statutory  departure  from  the  commoii  law  rule  adopted  in  the 
jurisdiction  of  the  forum  has  been  radical  ^  or  recent.  As  in  cases 
arising  under  the  common  law^  the  court  of  the  forum  will  not 
assume  a  similarity  of  statutory  provision  where  the  effect  of  so 
doing  would  be  to  work  a  forfeiture.*  There  is,  however,  au- 
thority to  the  contrary.  Thus  it  has  been  held  that  this  similar- 
ity extends  even  to  laws  relating  to  the  forfeiture  of  property 
for  non-payment  of  taxes.®  So  a  similarity  of  constitutional 
provisions  will  not  be  assumed  where  the  effect  would  be  to  in- 
validate the  statute  of  a  foreign  state.*  In  any  event,  the  foreign 
law  must  be  relevant  to  some  issue  raised  by  the  pleadings.'' 

§  1218.  (Administrative  Assumptions;  Relation  between 
foreign  and  domestic  Law;  Foreign  Law  not  assumed  to  be  the 
same  as  that  of  the  Forum;  Common  Law);  Common  law  of  the 
Forum — ■  Where  the  law  of  the  forum  is  statutory  and  assumption 
of  uniformity  is  not  taken,  the  judge  is  thus  almost  necessarily 
obliged,  if  he  is  to  take  action  at  all,  to  assume  that  in  the  foreign 
state  the  matter  in  question  is  covered  by  the  common  law.^    This 


2.  Dickey  v.  Pocomoke  City  Nat. 
Bank,  89  Md.  280,  43  Atl.  33  (1899)  ; 
Demelman  v.  Brazier,  193  Mass.  588, 
79  N.  E.  812  (1907)  (abolishing  days 
of  grace  in  payment  of  negotiable  in- 
struments) ;  Rotb  V.  Washington  and 
Jefferson  College,  185  N.  Y.  485,  78 
N.  E.  359  (1906)  [judgment  modified 
and  affirmed,  93  N.  Y.  Suppl.  92,  103 
App.  Div.  327   (1905)]. 

3.  §   1213. 

4.  Iowa. —  Samuel  Westheimer  & 
Sons  V.  Habinck,  131  Iowa  643,  109 
N.  W.  189   (1906). 

Missouri.  —  Edwards  Brokerage 
Co.  V.  Stevenson,  160  Mo.  516,  61  S. 
W.  617   (1900). 

New  York. — Citizens'  Savings  Bank 
v.  Couse,  124  N.  Y.  Suppl.  79  (1910)  ; 
Zeltner  v.  Irwin,  25  N.  Y.  App.  Div. 
228,  49  N".  Y.  Suppl.  337   (1898). 

Tennessee. — ^Allen-West  Commission 
Co.  V.  Carroll,  104  Tenn.  489,  58  S. 
W.  314    (1900). 

Washington. —  Fidelity  Ins.,  etc., 
Co.  r.  Nelson,  30  Wash.  340,  70  Pac. 
961  (1902)  (constitutional  prohibi- 
tion). 


Wisconsin. —  Hull  v.  Augustine, 
23  Wis.  383  (1868).  See,  however, 
Peter  Adams  Paper  Co.  v.  Cassard, 
206  Pa.  179,  55  Atl.  949    (1903). 

5.  Edleman  v.  Edleman,  (Wis. 
1905)    104  N.  W.  56. 

6.  Fidelity  Ins.,  etc.,  Co.  v.  Nelson, 
30  Wash.  340,  70  Pac.  961    (1902). 

7.  P.  J.  Bowlin  Liquor  Co.  v.  Bran- 
denburg,  (Iowa  1906)    106  N.  W.  497. 

§  1218-1.  Georgia. —  Southern  Ry. 
Co.  V.  Cunningham,  123  Ga.  90,  50 
S.  E.  979   (1905). 

Ilinois. —  Jo  Daviess  County  v. 
Staiples,   108  111.  App.   539    (1903). 

Indiana. —  Baltimore  &  0.  S.  W.  R. 
Co.  V.  HoUenbeck,  161  Ind.  452,  69 
N.  E.  136    (1903). 

Missouri. —  Hubbard  v.  Mobile  &  0. 
Ry.  Co.,  112  Mo.  App.  459,  87  S.  W. 
52   (1905). 

New  Yorh. —  Robb  v.  Washington 
and  Jefferson  College,  185  N.  Y.  485, 
78  N.  E.  359  (1906)  [judgment  modi- 
fied and  affirmed,  93  N.  Y.  Suppl.  92, 
103  App.  Div.  327    (1905)]. 
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means  that  the  presiding  judge  will  do  one  of  two  things.  (1)  He 
may  regard  as  applicable  to  the  situation^  the  common  law  of 
England,^  including  the  law  Merchant,*  and  English  statutory- 
law  passed  prior  to  the  Declaration  of  Independence  of  the  Ameri- 
can Colonies  and  adopted  by  them  as  suited  to  their  condition.^ 
Or,  (2),  he  may  apply  the  common  law  of  England  as  understood 
in  the  forum,  i.  e.,  as  affected  by  local  usage  or  construction,*  the 
common  law  as  it  would  have  been  had  no  statute  been  passed. 
Of  the  two,  the  latter  is  the  easier  and  more  usual  course.^ 

§  1219.  (Administrative  Assumptions);  Wrongdoing  not 
assumed. —  The  administrative  presumption  of  regularity  is  most 
readily  made  by  the  court  when  it  is  the  legal  duty  of  the  actor  to 
be  regular  and  where  his  failure  to  do  so  would  be  an  illegal,^  im- 


2.  Engstrand  v.  Kkffman,  86  Minn. 
403,  90  N.  W.  1054  (1902)  ;  State  v. 
Shattuek,  69  Vt.  403,  38  Atl.  81,  60 
Am.  St.  E«p.  936,  40  L.  R.  A.  428 
(1897). 

3.  Alabama. —  Louisville,  etc.,  R. 
Co.  V.  Williams,  113  Ala.  402,  21  So. 
938    (1896). 

Colorado. —  Wells  v.  Schuster-Hax 
Nat.  Bank,  23  Colo.  534,  48  Pac.  809 
(1897). 

District  of  Columhia. —  Howard  v. 
Chesapeake,  etc.,  R.  Co.,  11  App.  Cas. 
300   (1897). 

Georgia. —  Charleston,  etc.,  R.  Co. 
V.  Miller,  113  Ga.  15,  38  S.  E.  338 
(1901). 

Illinois. —  Schlee  v.  Guckenheimer, 
179  111.   593,   54  N.  E.  302    (1899). 

Indiana. —  Baltimore,  etc.,  R.  Co.  v. 
Adams,  159  Ind.  688,  66  N.  E.  43,  60 
L.  R.  A.  396    (1902). 

Kentucky. —  Chesapeake,  etc.,  R. 
Co.  V.  Hanmer,  66  S.  W.  375,  23  Ky. 
L.  Rep.  1846    (1902). 

Michigan. —  Schroeder  v.  Boyce,  127 
Mich.   33,   86  N.   w.   387    (1901). 

Minnesota. —  Crandall  v.  Great 
Northern  R.  Co.,  83  Minn.  190,  86  N. 
W.  10,  85  Am.  St.  Rep.  458    (1901). 

Missouri. —  Edwards  Brokerage  Co. 
1-.  Stevenson,  160  Mo.  516,  61  S.  W, 
617    (1900). 

Nelraska. —  East  Omaha  St.  R.  Co. 


V.  Godola,  50  Nebr.  906,  70  N.  W. 
491    (1897). 

New  York. —  Casola  v.  Kugelman, 
54  N.  Y,  Suppl.  89,  33  App.  Div.  428 
(1898). 

North  Carolina. —  Chicago  State 
Bank  v.  Carr,  130  N.  C.  479,  41  S.  E. 
876    (1902). 

4.  Reed  v.  Wilson,  41  N.  J.  L.  29 
(1879);  Low  V.  Learned,  13  Misc. 
(N.  Y.)  150,  34  X.  Y.  Suppl.  68 
(1895);  Montague  v.  The  Henry  B. 
Hyde,  82  Fed.  681    (1897). 

5.  Bradley  v.  Peabody  Coal  Co.,  99 
111.  App.  427    (1902). 

6.  Illinois. —  Robinson  v.  Yetter, 
143  111.  App.  172,  87  N.  E.  363 
(1908)  [judgment  affirmed  (1909)]; 
Scaling  v.  Knollin,  94  111.  App.  443 
(1900). 

Kansas. —  St.  Louis,  etc.,  R.  Co.  !'. 
Weaver,  35  Kans.  412,  11  Pac.  408, 
57  Am.  Rep.   176    (1886). 

Maine. —  Tllexan  v.  Wilson,  43  Me. 
186    (1857). 

Missouri. —  Bank  of  Laddonia  r. 
Bright-Coy  Commission  Co.,  (App. 
1909)    120  S.  W.  648. 

New  York. —  Matter  of  Hamilton, 
27  N.  Y.  Suppl.  813,  76  Hun  200 
(1894). 

7.  Se€   §   1215,  n.  5. 

§  1219-1.  In  re  Darrow's  Estate, 
118  N.  Y.  Suppl.  1082,  64  Misc.  Rep. 
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moral  ^  or  criminal  act.  This  is  put  in  various  forms.  At  times  it 
is  affirmative,  as  tliat  tbere  is  a  presumption  against;  fraud  or 
wrong  doing,  or  in  favor  of  good  faith  or  legality,  every  one  is  pre- 
sumed to  be  innocent,  &c.*  In  other  cases,  the  form  is  negative, 
fraud  or  illegality  is  not  presumed,  there  is  no  presumption  in 
favor  of  fraud,  wrong  doing  will  not  he  inferred,  and  the  like. 
Whatever  may  be  the  form,  the  idea  is  the  same.  The  thought 
imderlying  these  Protean  expressions,  is  that  he  who  alleges  il- 
legality or  wrong  doing  of  any  kind  must  prove  it.  In  other  words, 
as  a  oanon  of  administration,  it  amounts  to  saying  that  tbere  will 
be  no  assumption  made  against  a  person's  good  faith  or  good  con- 
duct in  the  absence  of  evidence. 

Fiduciary  Conduct. —  Fiduciaries  are,  it  is  said,  presumed  to 
have  acted  in  good  faith  and  performed  their  duties,  and  not  to 
have  permitted  breaches  of  trust.*  This  rule  of  practise  or  ad- 
ministration is  applied  to  the  officers  of  corporations.® 

Professional  Duty. —  In  like  manner,  in  connection  with  mat- 
ters of  professional,  as  distinguished  from  legal  or  moral  duty, 
the  same  assumption,  in  modified  form,  will  be  made.    A  surveyor, 

224    (1909)  ;  Empire  Realty  Corp.  v.  ter,  80  Ark.  190,  96  S.  W.  742  (1906). 

Sayre,  95  N.  Y.  Suppl.  371,  107  App.  Presumptions  are  used  in  the  admin- 

Div.    415    (1905)  ;    State   v.   Hinton,  istration  of   the    law   as   matters   of 

(Or.   1910)    109   Pac.   24    (arranging  defense,  and  where  conflicting,  effect 

for    payment    of    check)  ;    Davis    v.  will  be  given,  in  the  absence  of  evi- 

Kuehn,    (Tex.    Civ.   App.    1909)    119  deuce   on  the   subject-matter  thereof, 

S.  W.  118   (liquors  for  sale)  ;  Cleage  to  that  which  negatives  rather  than 

V.  Laidley,  149  Fed.  346,  79  C.  C.  A.  that  which  implies  bad  faith.     Coff- 

284  (1906).     See  §  1223.  man  v.    Christenson,   102   Minn.   460, 

2.    iEtna   Indemnity   Co.  of  Hart-  113  N.  W.  1064  (1907).    In  the  same 

ford.  Conn.  v.  GJeorge  A.  Fuller  Co.,  way,    marriage   will   be    assumed,    in 

111  Md.  321,  73  Atl.  738  [reargument  many   cases,   from   the   mere   fact   of 


74    Atl.    369     ( 1909 )  ] ;    Life  cohabitation.    Neo  v.  Neo,  L.  R.  6  P. 

Ins.  Co.  of  Virginia  v.  Hairston,  108  C.    382,    386     (1875);     Campbell    v. 

Va.     832,     62     S.     E.     1057     (1908)  Campbell,    L.    R.    1    H.    L.    Sc.    182 

(honesty).     "  The  law  presumes  every  (1867);   Doe  d.  Flemings.  Fleming, 

man    honest    until    the    contrary    is  4  Bing.  266    (1827). 

shown."     U.  S.  Fidelity  &  Guaranty  3.    Jensen  v.   Montgomery,    (Utah 

Go.  V.  Bank  of  Bateaville,  (Ark.  1908)  1905)   80  Pac.  504.      (It  will  be  pre- 

112  S.  W.  957,  961.     Where  a  death  sumed  that  a  firm  was  solvent  when 

ia  either   accidental  or  the  result  of  it  sold  its  property.) 

suicide,  accident  will  be  assumed,  i.  e.,  4.  McCreery  v.  First  Nat.  Bank  (W. 

he  who  claims  the  fact  of  suicide  has  Va.  1904)  47  S.  E.  890. 

the  burden  of  evidence  to  establish  it.  5.    Keady  v.  United  Rys.  Co.,   (Or. 

Grand  Lodge,  A.  O.  U.  W.  v.  Banis-  1910)    108  Pac.  197. 
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for  example,  "u-ill  be  assumed  to  have  run  out  correctly  the  meander 
line  of  -a  piece  of  land  bounded  by  the  water.® 

No  probative  Force. —  When  evidence  on  the  point  covered  by 
the  assumption  against  wrongdoing  is  actually  introduced  the  facts 
may  give  rise  to  an  affirmative  inference  that  there  has  been  a 
lawful  course  of  conduct,  exactly  as  in  a  criminal  case,  the  cir- 
cumstances in  evidence  may  give  rise  to  a  "  presumption  of  inno- 
cence "  properly  so-called  J  Apparently  this  circumstance  has  led 
certain  courts  to  the  feeling  that  there  is  a  probative  force  in  the 
"  presumption  "  or  assumption,  itself.*  This  clearly  is  an  error. 
There  can  be  no  probative  weight  in  a  mere  administrative  as- 
sumption. That  operates,  so  far  as  it  operates  at  all,  in  advance 
of  the  introduction  of  evidence  and  amounts  merely  to  saying  that 
he  who  alleges  illegality  will,  as  a  matter  of  administration,  be  re- 
quired to  prove  it.®  In  attempting  to  establish  the  inference  of 
illegality  itself  the  party  is  not,  however,  obliged  to  overcome  any 
adverse  evidentiary  force  arising  from  the  existence  of  the  assump- 
tion. Therein,  the  assumption  of  administration  differs  from  the 
true  presumption  of  law  in  that  it  is  not  concerned  with  the  weight 
of  an  inference  of  fact.  The  inference,  of  course,  has  probative 
value. 

§  1220.  (Administrative  Assumptions;  Wrongdoing  not  as- 
sumed) ;  Good  Character. —  In  much  the  same  way,  it  is  said  in  a 
civil  case,  that  the  character  of  a  party  is  presumed  to  be  good,-^ 
or  that  a  person  accused  of  crime  is  presumed  to  have  a  good 
character.  In  either  case,  the  actual  ruling  is  to  the  effect  that  if 
either  side  desires  to  have  it  appear  that  the  character  of  the 
person  in  question  is  other  than  good,  he  has  the  burden  of  evi- 
dence to  prove  it  to  be  so. 

6.  Kimball  v.  ilcKee,  149  Cal.  435,  firmative  defence,  or  that,  as  a  canon 
86  Pac.  1089   (1906).  of  administrative  procedure,  no  infer- 

7.  §  1174c.  ence  or  assumption  of  illegality  shall 

8.  Jlordhurst  v.  Ft,  Wayne  &  S.  W.  be  permitted  against  a  party  in  ad- 
Traction  Co.,  (Ind.  1904)  66  L.  R.  A.  vance  of  evidence.  §  1223.  In  either 
105,  71  N.  E.  642 ;  Cliilds  r.  Merrill,  alternative,  a  ruling  is  implied  that 
66  Vt.  302,  29  Atl.  532  (1894);  the  burden  of  evidence  (§§  967  et 
James  River,  etc..  Co.  r.  Littlejohn,  seq.)  is  upon  the  party  which  asserts 
18  Gratt.   (Va.)   53   (1867).  the   existence   of   illegality. 

9.  It  is  necessary  to  be  careful  to  §  1220-1.  Goggans  r.  Monroe,  31 
observe  that  the  court  may  intend  to  Ga.  331  (1860)  ;  Kennedy  r.  Holla- 
announce  merely   a   rule   of   pleading  day,  25  Mo.  App.  503    (1887). 

to  the  effect  that  illegality  is  an  af- 
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§  1221.  (Administrative  Assumptions;  Wrongdoing  not  as- 
sumed); Fraud. —  It  is  said  that  there  is  a  presumption  against 
fraud.^  An  equivalent  expression  apparently  is  that  good  faith 
will  be  presumed.^  The  meaning  is  not  varied  when  it  is  an- 
nounced that  fraud  is  never  presumed.^    The  real  purport  of  the 


§  1221-1.  Alabama. —  Friedman  v. 
Shamblin,  117  Ala.  454,  23  So.  821 
(1897). 

California. —  Levy  v.  Scott,  115  Cal. 
39,  46  Pac.  892   (1896). 

Colorado. —  Webb  v.  Marks,  10  Colo. 
App.  429,  51  Pac.  518    (1897). 

Maitie. —  Baxter  v.  Ellis,  57  Me.  178 
(1869). 

Massachusetts. —  Creeden  v.  Ma- 
honey,  193  Mass.  402,  79  N.  E.  776 
(1907). 

2.  Weybrick  v.  Harris,  31  Kan.  92, 
1  Pac.  271  (1883);  State  v.  Wash- 
ington Steam  Fire  Co.,  76  Miss.  449, 
24  So.  877  (1899)  ;  Henry  v.  Bud- 
decke,  81  Mo.  App.  360  (1899)  ;  Man- 
chaca  v.  Field,  62  Tex.  135   (1884). 

3.  Smith  V.  Collins,  4  Ala.  394,  10 
So.  334  (1891)  ;  Little  Rock  Bank  v. 
Frank,  63  Ark.  16,  37  S.  W.  400,  58 
Am.  St.  Rep.  65   (1896). 

Fraud  may  be  inferred. —  While 
fraud  will  not  be  presumed,  it  may, 
as  a  matter  of  course,  be  inferred 
from  circumstances.  "  The  word 
'  presumed,'  however,  has  an  entirely 
different  meaning  from  the  word  '  in- 
ferred.' "  Bannon  v.  Ins.  Co.  of  North 
America,  115  Wis.  250-259,  91  N.  W. 
666,  669  (1902).  [Thisi]  "maxim 
embodies  a  principle  similar  to  that 
whioli  obtains  in  criminal  cases,  that 
the  law  presumes  every  one  innocent 
until  proved  guilty;  but  it  would 
hardly  do  to  say  that  guilt  can  never 
be  inferred,  for  in  most  criminal  cases, 
especially  of  a  felonious  character, 
the  conclusion  of  guilt  must  be  ar- 
rived at,  if  at  all,  by  the  aid  of 
indirect  evidence,  by  inference  from 
other  facts  and  circumstances."  Mor- 
ford  V.  Peck,  46  Conn.  380,  385 
(1878).  "The  instruction  asked  by 
the  defendants  should  have  been  given. 


to  the  effect  that  fraud  may  be  es- 
tablished by  inference,  in  the  same 
way  as  any  other  fact,  and  that  it 
is  not  necessary  to  establish  it  by 
direct  and  positive  proof.  This  was 
the  more  essential,  as  on  the  plain- 
tiff's part  the  jury  were  instructed 
that  '  fraud  will  not  be  presumed 
when  all  the  facts  consist  as  well 
with  honesty  and  fair  dealing  as 
they  do  with  an  intention  to  de- 
fraud.' In  the  majority  of  cases  like 
the  present  there  will  be  no  direct 
evidence  of  fraud;  and  the  more  skil- 
ful the  debtor  is  ( supposing  the  trans- 
fer to  be  fraudulent)  in  covering  up 
the  fraud,  the  less  direct  will  be  the 
evidence.  The  effort  of  the  law  is  to 
get  at  the  real  character  of  the  trans- 
action, however  concealed.  If  this 
miist  be  arrived  at,  almost  of  neces- 
sity, by  inference,  as  a  chancellor 
would  intuitively  know,  so  a  jury 
may  properly  be  reminded  of  a  rule 
of  legal  investigation  which  indeed 
lies  at  the  bottom  of  their  own  func- 
tion. On  the  other  hand,  the  phrase 
that  '  fraud  will  not  be  presumed 
when  all  the  facts  consist  as  well  with 
honesty  and  fair  dealing  as  they  do 
with  an  intention  to  defraud,'  when 
put  to  a  jury  in  cases  of  this  kind, 
is  adapted  to  mislead,  not  to  instruct. 
The  word  '  presume,'  as  here  used, 
is  obviously  ambiguous,  confounding 
the  different  meanings  of  '  infer  '  and 
'  assume,'  and  although  this  ambi- 
guity does  not  deceive  lawyers,  it  is 
very  likely  to  confuse  jurors.  They 
may  be  told  that  the  burden  of  proof 
is  upon  the  party  who  asserts  the 
fraud,  without  being  perplexed  with 
an  instruction  which  may  seem  to 
them  to  imply  that  they  cannot  infer 
fraud  or   '  presume '   it   inferentially 
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expression    is  to  tlie  effect  that  "  He  who   alleges  fraud  must 
prove  it."  * 

§  1222.  (Administrative  Assumptions;  Wrongdoing  not  as- 
sumed) ;  Illegality — .  The  socalled  presumption  against  illegality, 
like  many  administrative  assumptions  is  stated  in  various  forms. 
Occasionally,  the  positive  statement  is  adopted.-^  It  is  said  that 
there  is  a  presumption  against  illegality,^  that  there  is  a  pre- 
sumption in  favor  of  legality,*  that  it  w^ill  be  presumed  that  all 


from  facts  in  evidence."  State,  to 
Use  of  Erhardt  v.  Estel,  6  Mo.  App. 
6,   10    (1878). 

4.  Parkhurst  v.  MoGraw,  24  Miss. 
134,  136   (1852). 

§  1222-1.  Cameron  v.  Barnhart,  14 
Grant's  Ch.  (U.  C.)  661  (1868).  "A 
contract  made  in  another  state  will 
be  presumed  to  be  lawful  where 
made."  Raphael  v.  Hartman,  87  111. 
App.   634    (1900). 

2.  Arkansas. —  Rachels  v.  Stecher 
Cooperage  Works,  128  S.  W.  348 
(1910);  Hazen  v.  Henry,  6  Ark.  86 
(1845). 

California. —  Case  v.  Case,  17  Cal. 
598   (1861). 

Colorado. —  Wyatt  v.  Burdette,  95 
Pac.   336    (1908). 

Illinois. —  Russell  v.  Baptist  Theo- 
logical Union,  73  111.  337    (1874). 

Louisiana. —  Greenwood  v.  Lowe,  7 
La.  Ann.  197    (1852). 

Maine. —  Baxter  v.  Ellis,  57  Me. 
178  (1869). 

Maryland. —  Brewer  v.  Bowersox, 
92  Md.  567,  48  Atl.  1060   (1901). 

Minnesota. —  Deering  !;.  Peterson, 
75  Minn.  118,  77  N.  W.  568    (1898). 

Missouri. —  State  v.  Hannibal,  etc., 
R.  Co.,  113  Mo.  297,  21  S.  W.  14 
(1892). 

A'eio  Yorh. —  Spaulding  v.  Arnold, 
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Where  two  possible  constructions  of 
a  given  act  exist  —  one  favorable  to 
innocence  and  the  other  implying 
wrong  doing  —  the  former  will  be  as- 
sumed to  be  the  true  interpretation. 
White  r.  Bates,  234  111.  276,  81  X.  E. 


906  (1908)  [reversing  judgment, 
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Conflict  of  presumptions. —  The  ef- 
fect of  treating  an  administrative 
assumption  or  pseudo-presumption  of 
law  as  an  inference  of  fact  to  be 
weighed  as  evidence  in  giving  rise  to 
what  are  called  "  conflicts  of  pre- 
sumptions" is  illustrated  occasion- 
ally in  this  connection.  The  pre- 
sumption that  a  person  has  not  com- 
mitted an  unlawful  act  being  one  of 
the  strongest  known  to  the  law,  and 
clearly  outweighing  any  presumption 
that  a  state  of  facts  shown  to  exist 
continues,  it  is  said,  unchanged.  Hol- 
tan  V.  Beck,  (X.  D.  1910)  125  X.  W. 
1048.     §§   1324  et  seq. 
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JNVto  York. —  Hartwell  r.  Root,  19 
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Pennsylvania. —  Horan  v.  Weiler,  41 
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facts  necessary  to  legality  in  a  given  transaction  in  point  of  fact 
existed.*  With  substantially  identical  meaning,  it  may  be  said 
that  where  a  particular  situation  is  presented  to  the  court,  such  an 
explanation  of  it  will  be  adopted,  if  possible,  as  is  consistent  with 
legality.^  Without  perceptible  difference  in  the  intended  mean- 
ing, the  rule,  whatever  it  may  be,  is  frequently  put  in  a  negative 
form.  The  law  is  said  to  make  no  presumption  against  legality,* 
or  the  rule  is  formulated  so  aS  to  read  that  there  is  no  presump- 
tion that  illegality  exists.'^  A  more  intelligible  expression  of  iden- 
tical meaning  would  be  to  the  effect  that  he  who  relies  upon  the 
existence  of  illegality  has  either  the  burden  of  proof  to  establish  it 
or  the  burden  of  evidence  as  to  it  if  he  be  the  non-actor.* 

Corporations.^-  The  presumption  of  right  acting,  or  against  il- 
legality ,*  applies  to  the  conduct  of  all  corporations,  domestic  or 
foreign,  municipal  ^°  or  private. 

No  probative  force  attaches  to  the  assumption,  whatever  may  be 
true  of  the  facts  on  which  it  rests  or  with  which  it  deals.  Thus, 
the  fact  that  the  registration  of  ballots  remains  unchanged  be- 
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tween  the  time  of  a  balloting  and  a  recount  of  the  votes  cannot  be 
affirmatively  established  as  a  fact  by  means  of  the  assumption 
against  illegality.  ^^ 

§  1223.  (Administrative  Assumptions;  Wrongdoing  not  as- 
sumed); Pleading  and  Administration. —  At  this  point,  however, 
a  confusion  is  apt  to  arise.  Under  the  rules  of  common  law  plead- 
ing, fraud,  illegality,  etc.,  constitute  affirmative  defences,  as  to 
which  the  burden  of  proof  ^  and,  consequently,  the  burden  of  evi- 
dence is  upon  the  party  alleging  it.  This  rule  of  pleading  is  oc- 
casionally recast  into  the  language  of  administration  by  saying 
that  there  is  a  presumption  against  fraud  or  illegality  or  in  favor 
of  good  faith  or  lawful  conduct.  The  rule  of  pleading  that  fraud, 
etc.,  is  an  affirmative  defence  and  the  statement  that  there  is  a 
presumption  against  it  have  this  single  feature  in  common,  they 
both  indicate  the  position  of  the  burden  of  evidence  as  being  upon 
the  person  who  alleges  the  fraudulent  conduct.  Here  the  re- 
semblance ends.  The  rule  of  pleading  announces  the  proposition 
that  the  law  will  not  act  upon  the  basis  that  a  fraud  has  been  com- 
mitted unless  and  until  he  who  claims  its  existence  has  established 
it  by  a  predetermined  preponderance  of  the  evidence.  The  canon 
of  administration  declares  that  before  any  inference  of  misconduct 
can  be  drawn,  or  any  argument  based  upon  it  be  offered,  or  the 
party  said  to  have  committed  the  unlawful  act  be,  in  any  way, 
treated  as  if  it  were  true,  affirmative  evidence  must  be  produced  of 
its  actual  existence.  This,  indeed,  is  implied  in  the  fact  that  one 
statement  deals  with  pleading,  the  other  with  administration. 

§  1224.  Conflict  of  Presumptions. —  Designating  different  things 
by  the  same  name  has  obvious  disadvantages.  Among  these  is 
the  fact  that  the  false  use  of  the  term  at  once  breaks  down  as  soon 
as  subjected  to  any  strain  which  may  act  as  a  test.  Only  the 
reality  of  things  gains  in  clearness  by  such  a  process.  It  is  not  re- 
markable, therefore,  that  to  designate  inferences  of  fact,  rules  of 
substantive  law,  canons  of  administrative  procedure,  and  legal 
maxims  all  under  the  generic  term  "  presumption "  should  oc- 
casionally be  found,  in  and  of  itself,  somewhat  fraught  with  am- 
biguity.    The  confusion  becomes  "  worse  confounded  "  when  the 

11.  Trumbull  r.  Board  of  Canvass-  §  1223-1.   8  947. 

era  of  City  of  Jackson,  (Mich.  1905) 
103  N.  W.  993,  12  Detroit  Leg.  N. 
255. 
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attempt  18  made  to  transfer,  indifferently  and  with  no  effort  at 
distinction  all  of  these  widely  separated  meanings,  into  the  field 
of  logic,  that  is  into  the  domain  of  evidence.  It  is  natural  and, 
indeed,  inevitable  that  such  an  attempt  should  be  made.  When 
two  "  presumptions  "  are  presented  simultaneously  to  the  mind  it 
is  not  surprising  that  their  relative  importance  and  weight 
should  seem  to  be  involved.  Hence  the  intricate  and  ingenious 
learning  of  the  so  called  "  conflict  of  presumptions."  In  many,  if 
not  most  instances  no  such  "  conflict "  exists ;  no  interference  in 
the  nature  of  things,  is  in  reality,  possible.  !N'othing  can  well  be 
weighed,  in  the  logical  scales,  but  that  which  has  probative  weight. 
Belief  or  disbelief  in  the  truth  of  a  proposition  of  fact  can  be  in- 
diioed  only  by  the  existence  of  something  directly,  or  intuitively 
perceived  by  the  consciousness  of  the  person  to  be  affected  from 
which  an  inference  may  be  drawn  by  an  act  of  his  reason.^  Facts, 
whether  intuitively  perceived,  or  rationally  deduced  will  be  found 
if  relevant,  to  possess  the  necessary  probative  weight.  Should 
facts  conflicting  in  their  bearing  on  the  truth  of  a  given  proposi- 
tion be  introduced  in  evidence,  the  inferences  to  be  drawn  from 
them  may  very  properly  be  said  to  be  antagonistic.  There  is,  in 
reality,  presented  a  "  conflict  of  presumptions."  This  is  a  very 
ordinary  and  well  recognized  balancing  of  facts,  a  weighing  of 
evidence  which  must  be  gone  through  by  a  tribunal  in  all  cases 
of  contradictory  testimony  or  claims  as  to  the  existence  of  mutu- 
ally inconsistent  facts. 

In  a  similar  sense,  a  conflict  of  rules  of  assumption  may  arise. 
A  presiding  judge,  called  upon  to  exercise  his  discretionary  admin- 
istrative power  in  the  handling  of  a  case  may  have  different  sug- 
gestions of  convenience  or  public  policy  presented  to  his 
consideration.  Certain  of  these  may  suggest  to  him  the  proprietv 
of  declaring,  as  to  a  given  point,  that  a  prima  facie  case  has  been 
made  out,  thus  placing  the  burden  of  evidence  on  the  opposing 
party.  Others  may  prompt  him  to  require  further  evidence  be- 
fore making  such  a  ruling.  There  may  be,  in  other  words,  a 
conflict  of  arguments  as  to  whether  one  canon  of  administration 
or  another  should  be  adopted.  If  a  modified  influence  be  accorded 
to  each,  by  way  of  compromise,  questions  of  degree  in  force  and 
extension  may  arise.  E'o  difl5culty  is  experienced  in  weighing 
fact  against  fact  or  in  placing  rules  of  procedure,  contrasting 

§  1224^1.   §§  1713  et  seq. 
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their  relative  importance,  the  one  over  against  the  other.  Such 
proceedings  are  normal  and  customary.  They  present  no  reason 
for  special  comment. 

An  impossible  Balancing. —  What  shall  be  said,  however,  when 
an  apparently  serious  attempt  is  made  to  weigh  the  logical  infer- 
ences arising  from  a  fact  against  a  rule  of  law,  a  canon  of  admin- 
istration or  a  maxim  of  jurisprudence  ?  Obviously,  no  comparison 
can  be  profitably  instituted  between  things  so  entirely  dissimilar. 
Yet  it  is  precisely  in  connection  with  such  efforts  that  the  ma- 
jority of  the  so  called  "  conflicts  of  presumption  "  arise.^  It  is 
this  ambiguity  which  lies  very  near  the  root  of  the  confusion 
attaching  to  the  subject  of  presumptions.  For,  as  was  said  by  the 
supreme  court  of  New  Hampshire :  ^  "If  the  weight  of  a  rule 
of  law  as  evidence  of  a  fact,  or  as  counterbalancing  the  evidence 
of  a  fact,  can  be  comprehended,  there  are  objections  to  such  a  use 
of  it."  It  is  not  to  be  forgotten  that  there  is  no  evidentiary  force 
in  a  presumption  itself,*  as  distinguished  from  the  facts  on  which 
it  is  based  or  with  which  it  deals.  This  is  true  whether  the  as- 
sumption be  one  of  procedure  or  of  administration.  A  procedural 
rule  is  not  a  thing  of  logic.  It  is  one  in  the  realm  of  legal  re- 
quirement. It  might,  with  equal  reason,  be  contended  that  when 
different  weights  were  added  together  the  rule  of  arithmetic 
under  which  it  was  done  should  be  regarded  as  contributing  fur- 
ther weight  to  the  total  result. 

§  1225.  (Conflict  of  Presumptions);  Civil  Cases In  civil 

cases,  this  "  conflict  of  presumptions  "  is  apt  to  occur  with  great 
frequency.  The  inference  or  presumption  from  a  given  fact  is 
said  to  "  overcome  "  or  not  to  overcome,  a  certain  other  presump- 
tion. In  such  cases  it  will  usually  be  found  that  the  latter,  falsely 
called  a  "  presumption,"  has  in  reality  no  basis  of  fact  which  may 
be  weighed  in  the  scale  against  the  inference  of  fact  which  is  said 
to  overcome,  or  not  to  overcome  it.  The  second  presumption  is 
most  frequently  a  mere  rule  of  administration,  entirely  without 
probative  force  in  itself.  It  affects  the  position  of  the  burden  of 
evidence,  as  facts,  indeed,  might  do  by  their  logical  force,  through 
an  administrative  assumption  that  a  prima  facie  case  has  been 

2.  See  Roots  v.  Kilbreth,  10  Ohio  4.  Savage  v.  Rhode  Island  Co.,  28 
Dec.  (Reprint)  30,  18  Cine.  L.  Bui.  R.  I.  391,  67  Atl.  633  (1907);  Shel- 
58    (1887).  don   r.   Wright,   80   Vt.   298,   67  Atl. 

3.  Lisbon  v.  Lyman,  49  N.  H.  553,  807    (1907). 
563    (1870). 
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made  out.^  In  civil  cases,  tlie  administrative  assumption  most 
frequently  employed  is  that  against  illegality,^  practically  a 
"  presumption  of  innocence  "  in  civil  proceedings.^  Thus  it  may 
be  said  that  the  presumption  from  possession  of  a  note  or  other 
negotiable  instrument  that  it  has  been  paid*  is  not  sufficient  to 
overcome  the  presumption  against  fraud.^  The  presumption 
against  fraud,  being,  in  this  connection  a  mere  statement  as  to  the 
burden  of  proof,®  or  of  evidence,''^  the  ruling  is,  in  reality,  one  to 
the  effect  that  such  possession  does  not,  as  a  matter  of  evidence, 
establish  a  prima  facie  case,  in  a  matter  so  greatly  enhancing  the 
inertia  of  the  court.®  So  of  the  presumption  against  illegality.® 
It  amounts,  as  has  been  seen,  to  the  statement  that  he  v?ho  claims 
illegality  must  allege  it  in  his  pleadings  or  establish  it  in  his 
proof  by  a  required  preponderance  of  the  evidence.  Thus  on  an 
action  involving  bigamy,  the  party  having  the  burden  of  evidence 
as  to  that  fact  produces  facts  intending  to  show  the  existence  of  a 
former  marriage  at  an  early  date  and  asks  the  jury  to  infer  from 
the  so  called  presumption  against  change  that  the  earlier  relation 
still  continued  at  the  time  of  the  second  marriage.  This  inference 
may  not  constitute,  under  the  circumstances,  a  prima  facie  case. 
The  burden  of  evidence  is  not  sustained.  In  announcing  a  ruling 
to  this  effect,  the  customary  form  of  expression  is  to  say  that  the 
presumption  of  continuance  does  not  overcome  the  presumption 
against  illegality  or  in  favor  of  right  conduct  or  whichever  of 
several  alternative^"  expressions  the  judge  may  see  fit  to  adopt.'-^ 
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A  contrary  view. —  In  view  of  the  fact  that  inferences  alone 
possess  probative  force,  it  seems  clear  that  in  establishing  the  ex- 
istence of  a  particular  fact,  rules  of  procedure,  vfhether  of  assump- 
tion or  otherwise  must  be  denied  all  weight  and  the  whole  ques- 
tion regarded  as  one  for  the  use  of  evidence.  For  this  reason  the 
contention  that  where,  in  a  civil  case,  the  presumption  of  the  con- 
tinuance of  life  tends  to  show  a  subsequent  marriage  to  be  big- 
amous, the  presumption  of  innocence  requires  that  probative  force 
should  be  denied  the  presumption  of  continuance  of  life,  has  been 
vigorously  repudiated  by  courts  of  high  authority.  Thus  in  a 
case  involving  a  pauper  settlement  acquired  by  a  second  marriage 
and  residence  in  the  defendant  town,  the  defence  being  that  of  a 
prior  marriage  to  a  man  who  had  abandoned  the  pauper  several 
years  before  and  not  shovra.  to  be  dead,  any  such  administrative 
effect  is  denied  to  the  so-called  "  presumption  of  innocence."  ^ 
In  such  a  case,  as  in  any  other,  entirely  regardless  of  any  presuxap- 
tion  of  innocence  in  a  civil  or  criminal  case,  the  logical  inferences 
as  to  actual  continuance  of  life  should  receive  careful  considera- 
tion.^* 

§  1226.  (Conflict  of  Presumptions);  Criminal  Cases. —  The 
impossibility  of  any  adequate  balancing  in  mental  deliberation  of 
a  rule  of  substantive  law  or  procedure  which  has  no  probative 
value,  though  couched  in  the  language  of  presumption,  or  logical 
inference,  such  as  the  "  presumption  of  innocence"  -^  or  the  pre- 
sumption of  knowledge  of  law^  on  the  one  hand,  and  the  true  pre- 
sumption, the  real  logical  inference  or  deduction  in  the  light  of 

12.    "  It  is  said,  however,  in  argu-  13.  "  Ordinarily,"  say  the  supreme 
ment,  that  there  is  a  presumption  of  court   of    Oregon,    "  The    death    of   a 
innocence,  which  of  itself  is  sufficient  party  would   not  be   presumed  until 
to  overcome  the  presumption  of  con-  after  an  absence  of  seven  years  with- 
tinuance   of  life;   and  that  therefore  out  being  heard  from.     But  if  within 
the  fact  that  the  pauper  married  again  the   seven   years   the   presumption  of 
is  to  be  considered  as  some  evidence  life    is    to   be   overcome   by   the    pre- 
that  she  might  lawfully  do  so.     The  sumption  of   innocence,   then  the  en- 
presumption  of  innocence  is  not  based  tire    case    and    circumstances    under 
upon  facts,  but  is  independent  of  all  which  a  party  claims  such  force  for 
evidence.      The    presumption   of    con-  this  presumption  of   innocence  ought 
tinued  life  rests  upon  facts   proved;  to  be  carefully  considered."     Murray 
and  those  established  facts,  while  they  v.  Murray,  6  Or.  17,  25  (1876). 
raise    the    presumption    of    continued  §  1226-1.    §§  1172,  1228  et  seq. 
life,   rebut  the   presumption  of  inno-          2.    §§  1169,  1227. 
cence."     Hyde    Park   v.    Canton,   130 
Mass.  505,  508   (1831). 
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experience  from  established  facts,*  on  the  other,  is  perhaps  made 
especially  clear  in  criminal  cases. 

§  1227.  (Conflict  oi  Presumptions;  Criminal  Cases)  ;Knowl- 
edge  of  Law. —  When  the  proposition  of  substantive  law  that  ig- 
norance of  a  law  furnishes  no  excuse  for  its  violation  is  para- 
phrased iato  the  language  of  logic  by  saying  that  "  everyone  is 
presumed  to  know  the  law"  ^  the  effect  of  its  application  to  a  crim- 
inal case  upon  the  rights  of  a  defendant  may  well  be  stated  as 
being  that  the  presumption  of  knowledge  of  law  is  suiSicient  to 
overcome  the  presumption  of  innocence.^  In  reality  the  ruling  is 
as  to  the  sufficiency  of  certain  facts  to  meet  a  legal  requirement 
as  to  the  quantum  of  proof. 

§  1228.  (Conflict  of  Presumptions;  Criminal  Cases);  "Pre- 
sumption of  Innocence." —  Any  actual  "  conflict "  between  a  rule 
of  substantive  law  relating  to  procedure  like  the  "  presumption  of 
innocence,"  and  the  logical  effect  of  certain  facts  in  creating  belief 
in  the  mind  is  intrinsically  impossible.  When  it  is  said,  there- 
fore, that  a  given  fact,  or  set  of  facts  does  or  does  not  overcome 
the  "  presumption  of  innocence,"  the  most  that  can  be  rationally 
meant  by  the  court  is  a  ruling  as  to  the  evidentiary  value  of  cer- 
tain evidence  as  constituting  a  prima  facie  case.  For  example, 
it  is  said  of  every  incriminating  fact  which  the  government  in- 
troduces to  show  the  guilt  of  the  accused  that  it  conflicts  with  the 
"  presumption  of  innocence."  Of  every  material  proposition 
which  it  succeeds  in  establishing  beyond  a  reasonable  doubt,  it  is 
asserted  that  the  prosecution  has  pro  tanto,  overcome  the  defend- 
ant's "  presumption  of  innocence."  '  On  the  contrary,  where  a 
given  set  of  facts  does  not  establish  guilt  beyond  a  reasonable 
doubt,  it  is  said  that  the  presumption  of  innocence  still  protects 
the  accused.^  It  would  thus  be  entirely  passible,  were  any  advan- 
tage to  be  so  gained,  to  state  the  probative  value  of  any  incrimi- 
nating facts  brought  against  the  accused  in  a  criminal  case  in 
terms  of  their  effect  upon  this  so  called  "  presumption  of  inno- 

3.    §  1027.  Shelley,   166  Mo.  616,  66   S.  W.   430 

I  1227-1.    §  1169.  (1901)     (public  regularity)  ;   Dunlop 

2.    Dunlop  V.  V.  S.,  165  U.  S.  486,  v.  V.  S.,  165  U.  S.  486,  17  S.  Ct.  375, 

17  S.  C.  375,  41  L.  ed.  799   (1896).  41   L.   ed.    799    (1896)     (death   from 

I  1228-1.    Hemingway  v.  State,  68  statutory  period  of  absence). 
Miss.   371,   8   So.   317    (1890)     (regu-  2.    Dalton   v.  U.   S.,   154   Fed.   461, 

larity  in  postal  department);  State  v.  83  C.  C.  A.  317   (1907). 
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cence."  Thus,  'the  fact  that  the  governm'eiit  need  not,  as  part  of 
its  original  case,  introduce  evidence  that  the  accused  is  sane,^  may 
be  put  in  the  form  of  saying  that  the  presumption  of  sanity  is 
sufficient  to  overcome  the  "  presumption  of  innocence."  *  In  like 
manner,  the  administrative  canon  that  the  court  will  assume  that 
official  duty  is  properly  performed  or  the  circumstance  that  an 
inference  of  fact  may  reasonably  be  drawn,  in  the  absence  of  evi- 
dence to  the  contrary,  convincing  the  mind  beyond  a  reasonable 
doubt,  from  the  observed  regularity  of  certain  public  offices^  or 
from  the  proposition  of  experience  that  books  of  public  account 
are  usually  correct®  can,  were  it  desirable,  readily  be  put  into  the 
form  of  saying  that  the  presumption  of  regularity'^  overcomes  the 
"  presumption  of  innocence."  So  on  an  indictment  for  adultery, 
it  is  a  familiar  proposition  of  experience  that  the  defendant's 
wife  was  alive  at  the  time  of  the  alleged  unlawful  intercourse  may 
logically  be  shown  by  proof  of  her  being  alive  shortly  before,  on 
the  presumption  that  life  once  shown  to  exist,  continues  for  a 
reasonable  time.*  This  may  be  stated  by  saying  that  "  the  pre- 
sumption of  life  outweighs  the  presumption  of  innocence  which 
the  law  indulges."  * 

On  the  other  hand,  the  insufficiency  of  certain  facts  in  a  crim- 
inal proceeding  to  make  or  mar  a  prima  facie  case  may,  in  much 
the  same  way,  be  announced  in  terms  of  their  effect  upon  this 
"  presumption  of  innocence,"  so  called.  Where  the  government 
establishes  a  fact  which  fails  for  some  reason,  logical  or  legal,  to 
support  beyond  a  reasonable  doubt,  a  material  allegation  in  the 
indictment  it  may  be  said  that  the  presumption  from  such  a  fact 
does  not  overcome  the  presumption  of  innocence."  So  on  an 
indictment  for  impersonating  an  elector  the  assumption  that  regis- 
tration proceedings  are  regular, ^^  miay  not  be  received  as  establish- 
ing beyond  a  reasonable  doubt  a  material  allegation  in  the  govern- 

i 

3.  §  1052  n.  1.  9.    Howard  v.  State,  75  Ala.  27,  28 

4.  Dunlop  V.  U.  S.,  165  U.  S.  486,       (1883). 

17  S.  Ct.  375,  41  L.  ed.  799    (1896).  10.    People   t).   Blackman,   127   Cal. 

6.    Dunlop  V.  U.  B.,  165  U.  S.  486,  248,   59   Pac.   573    (1899)     (embezzle- 

17  S.  Ct.  375,  41  L.  ed.  799  (1896).  ment;    knowledge    from    custody    of 

6.  Hemingway,  68  Miaa.  371,  8  So.  booka)  ;   Lockhart  v.  White,  18  Tex. 
317    (1890).  102   (1856)    (qualifications  for  voting 

7.  §§  1193  et  seq.  from  registration). 

8.  §   1042.     Com.  v.  McGrath,  140  11.   State  v.  Shelley,   166  Mo.  616, 
Mass.     296,     6     N.     E.     515     (1885)  66  S.  W.  430  (1901). 
(polygamy). 
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ment'g  case.  Under  such  circumstances,  the  court  may,  and  fre- 
quently does,  say  that  the  presumption  of  regularity  does  not  over- 
come the  presumption  of  innocence. 

§  1229.  (Conflict  of  Presumptions;  Criminal  Cases;  "Pre- 
sumption of  Innocence");  Continuance  of  Life. — As  has  in- 
cidentally been  intimated,  an  inference  or  presumption  with  which 
the  so  called  "  presumptioii  of  innocence  "  is  said,  with  special 
frequency,  to  "  conflict "  is  that  of  the  continuance  of  life.^  The 
inference  of  the  continuance  of  life  may,  undoubtedly,  be  so 
strong  as  to  sustain  the  burden  of  evidence  in  a  criminal  case. 
A  person  for  example,  who  has  just  left  the  room,  in  apparently 
perfect  health  and  on  a  harmless  errand  may  well  be  presumed, 
after  so  short  an  interval  'to  "  be  still  alive."  One  who  disputes  so 
probable  a  contention  may  well  be  required  to  assume  the  burden 
of  evidence  in  support  of  his  denial.  Where,  however,  the  pre- 
sumpSon  ceases  to  be  a  "  violent "  one  so  called,  still  less,  when 
the  inference  wanes  in  probative  force,  to  a  vanishing  point,  least 
of  all,  when  it  degenerates  into  a  mere  administrative  assumption^ 
is  the  court,  as  a  rule,  reasonably  able  to  feel  that  it  makes  out  a 
prima  facie  case,  in  a  matter  where  the  judicial  inertia  of  the 
court  is  so  hard  to  overcome  as  in  connection  with  proof  of  a 
serious  criminal  charge.  When  it  is  attempted  to  state  this  foren- 
sic situation  in  terms  of  presumption,  there  arises,  as  has  been 
said  elsewhere  at  greater  length,*  what  is  called  a  "conflict  of 
presumptions  "  The  presumption  of  continuance  of  life  conflicts 
it  is  said,  with  that  of  innocence.  The  ruling  by  a  presiding  judge 
that  the  person  alleging  that  a  given  individual  was  alive  at  a 
certain  time  must  prove  it,  or  introduce  evidence  tending  to  do  so, 
is  spoken  of  as  one  to  the  effect  that  the  presumption  of  the  con- 
tinuance of  life  does  not  overcome  the  presumption  of  innocence.'* 

§   1229-1.    §  1042.  Texas.— -Loekha,Tt  V.  White,  IS  Tex. 

a.   §§  1184  et  seq.  102    (1856). 

3.  §  1224.  United      States. —  Montgomery     v. 

4.  California. —  Aahbury    v.     San-      Bevans,    17    Fed.    Cas.    No.    9,735,    1 
ders,    8    Cal.    62,    88    Am.    Dec.    300      Sawy.  653   (1871). 

(1857).  England. —  Rex  v.  Twyning,  2  B.  & 

Illinois. —  Reedy   v.    Mullizen,  155       Aid.   386,  20  Rev.   Rep.   480    (1819). 

111.  636,  40  N.  E.  1028  (1895).  [Compare  Hyde  Park  v.  Canton,  130 
New  Hampshire. —  Smith  p.  Knowl-      Mass.    505     (1881).]      "Though    the 

ton,  11  N.  H.  191   (1840).  law   presumes   a  continuance  of  life. 

South       Carolina. — Chapman  *.      yet    where    this    presumption    neces- 

Coopcr,  5  Rich.  452  (1852).  sarily     involves    a    presumption    of 
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'Should  iHe  judge's  ruling  be  to  the  contrary  effect,  it  will  prob- 
ably be  found  that  be  is  said  to  have  held  that  the  presumption 
of  innocence  overcomes  the  presumption  of  continuance.  Indeed, 
any  of  several  alternative  forms  of  expression,  all  practically 
identical  in  meaning,  may  be  employed. 

§  1230.  (Conffict  of  Presumptions;  Criminal  Cases;  "Pre- 
sumption  of  Innocence;"    Continuance   of  Life);   Bigamy. — 

For  example,  where  one  of  a  married  couple  remarries  in  the 
absence  of  laiErmative  evidence  of  the  death  of  the  other  party  and 
is  subsequently  indicted  for  bigamy,  it  is  for  the  prosecution  to 
establish  the  fact  that  the  absent  consort  was  actually  alive  at  the 
time  of  the  second  marriage.  To  make  this  proof,  it  cannot,  after 
a  short  interval,  rely  upon  any  logical  inference  or  presumption 
that  a  person  once  shown  to  be  alive  continues  to  be  so.-'  So, 
also,  on  an  indictment  for  bigamy,  where  it  is  sought  to  prove  the 
former  marriage  by  evidence  of  cohabitation  and  recognition  of 


crime,  and  comes  in  conflict  with  the 
presumption  of  innocence,  the  former, 
which  is  the  weaker,  yields  to  the 
latter  presumption,  and  the  party  af- 
firming that  an  individual  is  not  dead 
will  be  bound  to  prove  it."  Lockhart 
V.   White,    18   Tex.    102,    110    (1856). 

§  1230-1.  Squire  v.  State,  46  Ind. 
459,  467  (1874)  ;  Murray  v.  Murray, 
6  Oreg.  17  (1876);  Rex  v.  Twyning, 
a  B.  &  Aid.  386,  20  Rev.  Rep.  480 
(1819).  See  also  Smith  v.  Knowlton, 
11  N.  H.  191  (1840);  Chapman  v. 
Cooper,  5  Rich.  452  (1852).  "We 
cannot  indulge  this  inference  without 
presuming  that  the  defendant  has 
been  guilty  of  the  crime  of  bigamy." 
Case  V.  Case,  17  Cal.  598,  600  (1861). 

"  Inasmuch  as  the  state  was  re- 
quired to  prove  the  appellant's  guilt 
beyond  a  reasonable  doubt,  we  think 
the  jury  were  not  justified  in  com- 
ing to  the  conclusion,  over  the  pre- 
sumption of  his  innocence,  that  the 
first  wife  was  living  at  the  time  of 
the  second  marriage."  Squire  r. 
State,  46  Ind.  459,  467  (1874). 
"  Otherwise  the  second  marriage 
would  be  held  criminal,  by  reason  of 
a  presumption;    which  would   be  to 


establish  a  crime  upon  a  bare  pre- 
sumption." Spears  v.  Burton,  31 
Miss.  547,  555  (1856).  "This  is  a 
case  of  conflicting  presumptions,  and 
the  question  is,  which  is  to  prevail. 
The  law  presumes  the  continuation 
of  life,  but  it  also  presumes  against 
the  commission  of  crimes,  and  that 
even  in  civil  cases,  until  the  contrary 
be  proved.  The  case  of  Williams  v. 
East  India  Co.  ( 3  East,  192 ) ,  decided 
that  the  onus  probandi  lay  in  such 
cases  on  the  opposite  side.  For  there, 
in  an  ordinary  case,  it  would  have 
been  the  duty  of  the  defendants  to 
have  proved  the  notice ;  but  the  court 
held  that  inasmuch  as  the  delivery  of 
the  combustible  matter  without  no- 
tice, would  have  been  a  crime  in  the 
party  delivering  it,  it  became  neces- 
sary for  the  plaintiff  to  prove  that 
no  such  notice  had  been  given.  And 
in  Rex  r.  Hawkins,  (10  East,  211), 
where  the  objection  was,  that  the  de- 
fendant had  not  taken  the  sacrament 
within  the  year,  and  it  was  said  in 
answer,  non  constat  that  the  other 
party  had  not  equally  omitted  to  do 
so,  the  Court  held,  that  the  presump- 
tion was,  that  he  had  conformed  to 


1561 


Whole  Question  One  of  Evidence. 


1231 


the  accused  as  a  husband  or  wife,^  a  ruling  -that  the  inference 
from  such  evidence  does  not  establish  beyond  a  reasonable  doubt 
the  constituent  fact  of  the  existence  of  the  former  marriage  at 
the  time  of  the  alleged  offence  may  he  announced  by  saying  that 
such  facts  do  not  overcome  the  presumption  of  innocence. 

§  1231.  (Conflict  of  Presumptions;  Criminal  Cases;  "Pre- 
sumption of  Innocence;"  Continuance  of  Life);  No  Presumptioil 
in  the  Matter —  The  more  rational  rule  has  'been  announced,  by 
many  courts  even  in  criminal  cases,  to  the  effect  that  under  cir- 
cumstances raising  a  conflict  between  the  so  called  "  presumption 
of  innocence  "  and  the  inference  or  presumption  of  the  continu- 
ance of  life,  the  only  question  raised  is  as  to  what  evidence  is 
admissible  on  the  subject  of  the  continuance  of  life.  In  other 
words,  the  whole  subject  is  one  of  evidence,  there  being  in  reality, 
no  conflict  of  presumptions  in  the  matter.-^     The  same  fact,  in 


the  law.  The  cases  cited  only  shew, 
when  the  presumption  of  life  ceases, 
even  where  there  is  no  conflicting 
presumption.  The  facts  of  this  case 
are,  that  there  is  a  marriage  of  the 
pauper  with  Francis  Burns,  which  is 
prima  facie  valid,  but  the  year  be- 
fore that  took  place,  she  was  the  wife 
of  Richard  Winter,  and  if  he  was 
alive  at  the  time  of  the  second  mar- 
riage, it  was  illegal,  and  she  was 
guilty  of  bigamy.  But  are  we  to  pre- 
sume that  Winter  was  then  alive?  If 
the  pauper  had  been  indicted  for 
bigamy,  it  would  clearly  not  be  suffi- 
cient. In  that  case  Winter  must  have 
been  proved  to  have  been  alive  at  the 
time  of  the  second  marriage.  It  is 
contended  that  his  death  ought  to 
have  been  proved,  but  the  answer  is, 
that  the  presumption  of  law  is,  that 
he  was  not  alive  when  the  conse- 
quence of  his  being  so  is,  that  an- 
other person  has  committed  a  crimi- 
nal act.  I  think,  therefore,  that  the 
sessions  decided  right  in  holding  the 
second  marriage  to  have  been  valid, 
unless  proof  had  been  given  that  the 
first  husband  was  alive  at  the  time." 
Eex  V.  Twining,  3  B.  &  Aid.  386,  388, 
20  Eev.  Rep.  480   (1819). 


2.  Green  v.  State,  31  Fla.  403,  58 
Am.  E«p.   670    (1885). 

§  1231-1.  "  I  am  aware  that,  in 
this  latter  case  [R.  v.  Twining,] 
Bayley  J.  founds  his  decision  on  the 
ground  of  contrary  presumptions; 
but  I  think  that  the  only  questions 
in  such  cases  are,  what  evidence  is 
admissible,  and  what  inference  may 
fairly  be  drawn  from  it.  It  may  be 
said,  suppose  a  party  were  shewn  to 
be  alive  within  a  few  hours  of  the 
second  marriage,  is  there  no  presump- 
tion then?  The  presumption  of  inno- 
cence can  not  shut  out  such  a  pre- 
sumption as  that  supposed.  I  think 
no  one,  under  such  circumstances, 
could  presume  that  the  party  was  not 
alive  at  the  actual  time  of  the  sec- 
ond marriage."  Eex  v.  Harborne,  2 
A.  &  E.  540,  545,  1  Hurl.  &  W.  36, 
4  L.  J.  M.  C.  49,  4  N.  &  M.  341,  29 
E.  C.  L.  255,  per  Denman,  C.  J.  (1835). 

The  true  rule  is  thus,  in  part, 
stated  by  the  supreme  court  of  Min- 
nesota :  "  There  is  some  confusion,  if 
not  conflict,  of  views  in  the  decisions 
in  cases  of  conflicting  presumptions 
of  the  continuance  of  life  and  of  in- 
nocence, as  to  which  shall  prevail. 
Some  hold   that  what  is  called  the 
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this  coimection,  is  found  to  possess  a  very  different  probative  value 
under  varying  circumstances.^ 

Apart  from  these  inferences  of  fact  —  mere  matters  of  logic  — 
the  only  "  presumptions  "  present  are  simply  rvles  of  procedure 
or  principles  of  administration — entirely  devoid  of  probative 
force.  These  are,  (1)  a  rule  of  procedure  that  in  criminal  cases 
the  prosecution  must  prove  each  material  allegation  of  the  indict- 
ment beyond  a  reasonable  doubt  —  which  is  rather  rhetorically 
called  a  "presumption  of  innocence;"  (2)  lan  assumption  of  ad- 
ministration to  the  effect  that  a  state  of  life  will  be  assumed  to 
continue  unless  and  until  the  party  disputing  it  furnishes  a  prima 
facie  case,  i.  e.,  overcomes  the  inertia  of  the  court.  Of  these,  the 
latter  has  a  legitimate  procedural  effect  in  determining  the  burden 
of  evidence.  Except  so  far  as  the  presumption  of  innocence  states 
the  burden  of  proof  in  criminal  cases  in  another  form,  it  is  not 
perceived  that  it  has  any  procedural  effect. 


presumption  of  the  continuance  of 
life  must  yield  to  the  stronger  pre- 
sumption of  innocence;  and  therefore, 
in  prosecutions  for  bigamy,  the  fact 
that  the  former  husband  or  wife  was 
living  at  some  particular  date  before 
the  second  marriage  will  not  warrant 
a  conviction ;  that  there  must  be  some 
direct  evidence  that  he  or  she  was 
still  living  at  the  date  of  the  second 
marriage.  Reduced  to  its  logical  re- 
sult, the  effect  of  this  would  be  that, 
if  it  was  proved  by  the  most  indis- 
putable evidence  that  the  former  hus- 
band or  wife  was  alive  and  in  good 
health  a  few  hours  before  the  second 
marriage,  the  jury  could  not  presume 
that  death  had  not  intervened,  with- 
out some  direct  evidence  to  the  con- 
trary. The  unreasonablenesss  of  this 
as  a  practical  rule  of  evidence  would 
seem  almost  self-evident."  State  v. 
Plym,  43  Minn.  385,  387  (1890). 
See  also,  Howard  v.  State,  75  Ala.  37 
(1883). 

2.  "  I  must  take  this  opportunity  of 
saying,  that  nothing  can  be  more  ab- 
surd than  the  notion,  that  there  is 
to  be  any  rigid  presumption  of  law 
on   such   questions    of   fact,   without 


reference  to  accompanying  circum- 
stances, such,  for  instance,  as  the  age 
or  health  of  the  party.  There  can  be 
no  such  strict  presumption  of  law." 
Rex  V.  Harborne,  2  A.  &  E.  540,  544, 
1  Hurl.  &  W.  36,  4  L.  J.  M.  C.  49,  4 
N.  &  M.  341,  39  E.  C.  L.  255  (1835), 
per  Demnan,  C.  J.  "  I  am  of  the  same 
opinion.  The  sessions,  or  a  jury,  on 
such  evidence  as  this,  might  infer 
the  existence  of  the  life  at  the  time 
of  the  second  marriage.  All  these 
questions  depend  upon  the  facts. 
There  can  be  no  direct  evidence  as 
to  the  fact,  unless  the  party  be  shewn 
to  be  alive  after  the  marriage.  The 
case  put  by  my  Lord,  of  a  party 
being  alive  a  few  hours  before  the 
time,  illustrates  the  question  very 
well.  Or  suppose  a  letter  were  to 
announce  that  the  party  writing  was 
seized  with  a  disease  likely  to  prove 
fatal  in  a  very  short  time:  could  it 
be  said  that  such  a  letter  raised  ex- 
actly the  same  presumption  as  a  let- 
ter written  under  ordinary  circum- 
stances !  "  Bex  (!.  Harborne,  2  A.  & 
E.  540,  545,  1  Hurl.  &  W.  36,  4  L.  J. 
M.  C.  49.  4  N.  &  M.  341,  29  E.  C.  L. 
255  (1835),  per  Littledale,  J. 
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Informal  judicial  adinisslotiSj  1263. 
probative  forces  1264. 
adoption  by  party,  1265. 
oral  evidence,  1265. 
written  statements,  1266. 
depositions,  1267. 
form  of  admissions,  1268. 
oral.  1268. 

testimony  by  party,  1268. 
criminal  cases,  1269. 
minor  details,  1270. 
writings,  1271. 

affidavits,  1272. 

answers  to  interrogatories,  1273. 
depositions,  1274. 
Judicial  admissions,  1275. 
by  wJhom  made,  1275. 
attorneys,  1276. 

acis  in  pais,  1277. 
matters  of  procedure ,  1278. 
responsibility  for  claims,  1279. 
responsibility  for  concessions,  1280. 
substratum  of  fact,  1281. 
probative  force,  1282. 
same  case,  1282. 
other  cases,  1283. 
formal  judicial  admissions  conclusive ,  1284. 

function  of  the  court,  1285. 
informal    judicial    admissions    constitute    prima   facie 

case,  1280. 
estoppel  from  threatened  prejudice,  1287. 

§  1232.  Admissions. —  A  topic  in  the  law  of  evidence  in  whicli 
procedure  and  logic  frequently  meet  in  a  perplexing  way  is  that  of 
Admissions,  whether  judicial  ^  or  extra-judicial,"  bv  conduct,^  or  by 
way  of  an  offer  of  compromise.*  In  at  least  one  important  pai'- 
ticular,  the  rules  of  procedure  relating  to  admissions  bear,  it  will 
be  observed,  a  certain  relation  to  those  controlling  presumptions 

§  1832-1.  §§  1233-1287  inc.  3.  §§  1392-1438  inc. 

2.  §§  1288-1391,  inc.  4.  §§  1439-1471. 
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of  law,^  or  assumptions  of  administration."  In  both,  a  determina- 
tive probative  value  is  conferred  upon  an  underlying  inference  of 
fact.'^  An  inference  of  fact,  a  basis  of  logic,  reinforces,  as  a  rule, 
the  effect  in  evidence  of  an  admission.  In  either  case,  a  levamen 
probationiSj  a  relief  from  the  necessity  of  furnishing  evidence  is 
created.  In  case  of  the  presumption  the  levamen  is  provisional ; 
in  that  of  the  admission  it  is  more  frequently  permanent  for  pur- 
poses of  the  trial. 

Probative  force. —  Even  v^here  the  levamen  prohationis  is  not 
created  or  after  it  has  been  displaced,  the  probative  effect,  as  dis- 
tinguished from  the  procedural  rules  v?hich  make  admissions  com- 
petent, may  attach  to  the  admission  in  much  the  same  way  that 
the  inference  of  fact  which  the  presumption  of  law  assumes  to  be 
correct  continues  logically  to  operate  after  the  assumption  of 
prima  facie  quality  is  itself  functus  officio.  For  example,  when  a 
party  states  a  fact  which  he  knows  to  be  against  his  interest,  the 
circumstance  furnishes  an  unquestioned  element  of  probative 
force,  entirely  irrespective  of  the  procedural  results  which  attach 
to  the  fact  that  the  party  himself  made  the  statement.  Experience 
clearly  warrants  the  conclusion  that  the  declaration  never  would 
have  been  made  had  it  not  been  true.  In  order,  however,  to  obtain 
any  adequate  idea  of  the  scope  and  effect  of  admissions  it  is  essen- 
tial to  bear  clearly  in  mind  the  fact  that  a  distinct  force  other 
than  that  of  logic,  is  at  work  in  the  matter.  When  the  fact  that 
a  party  has  made  a  given  statement  is  deemed  admissible  whether 
the  declarant,  at  the  time  he  made  it,  knew  or  did  not  know  that 
it  was  against  his  interest,  or  when  it  is  said  that  a  declaration 
made  by  a  party  in  court  shall  have  a  prima  facie  probative  effect 
evidently,  as  in  ease  of  the  presumption  of  law,  procedure  rather 
than  logic  is  the  determining  factor  which  has  achieved  such 
results. 

§  1233.  Admissions  Defined. —  An  admission  may  be  shortly  de- 
fined as  a  statement^  to  whomever  addressed,  by  the  party  to  the 

5.  §§  1082-1158  inc.  §§  1392  et  seq.    In  strictnesa,  this  is 

6.  §§   1184-1231  inc.  unjustifiable.      Tlie    statement    of    a 

7.  §§  1026-1081  inc.  party  is  an  act,  like  any  other,  which 
§  1233-1.  This  definition  eliminates  so    far    as    it    produces    conviction, 

the  implied  statement  as  to  the  exist-  does  so  by  reason  of  its  own  exist- 
ence of  a  probative  or  res  gestw  fact  ence,  "  circumstantially  "  as  is  said, 
arising  from  the  acts  of  a  party,  "  ad-  That  is,  it  operates  by  raising  the  in- 
missions     by     conduct,"     so     called,  ference,    based    on    experience,    that. 
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action  against  whom  it  is  offered,^  or  by  some  one  for  whose  state- 
ments, in  this  connection,  he  is  legally  responsible,^  las  to  the  ex- 
istence of  a  probative  or  res  gestae^  fact.^  If  oral,  it  must  be 
satisfactorily  proved  ^  by  some  one  who  heard  itJ 


under  all  the  circumstances,  the  state- 
ment would  not  have  been  made  had 
it  not  'iDeen  true.  The  definition  is, 
however,  justified  if  not  required,  by 
the  marked  distinction  which  the 
English  law  of  evidence  draws  be- 
tween statements  and  other  acts. 
Except  as  regards  probative  effect,  it 
is  immaterial  whether  a  statement  is 
made  directly,  or  indirectly,  i.  e.,  in 
connection  with  something  other  than 
the  fact  stated.  Harrington  v.  Gable, 
81  Pa.  St.  406  (1876). 

Other  definitions. — "An  admission 
is  the  statement  of  a  fact  against  the 
interest  of  the  party  making  it." 
Wasey  v.  Travellers'  Ins.  Co.,  126 
Mich.  119,  85  N.  W.  459  (1901); 
Sparr  v.  Wellman,  11  Mo.  230  (1847). 
"An  admission  is  a  voluntary  ac- 
knowledgment, confession,  or  conces- 
sion of  the  existence  of  a  fact  or  the 
truth  of  an  allegation  made  by  a 
party  to  the  suit."  Black's  Law  Diet, 
p.  41.  "  An  admission  is  the  volun- 
tary acknowledgment  by  a  party  of 
the  existence  of  truth  of  certain 
facts."  1  Bouvier  Law  Diet.  89,  cited 
in  Roosevelt  v.  Smith,  40  K.  Y.  Suppl. 
381,  17  Misc.  323  (1896)  ;  Thomas  v. 
Paul,  87  Wis.  607,  58  N.  W.  1031 
(1894).  "An  admission,  competent 
as  evidence  in  a  judicial  action  or 
proceeding,  is  a  voluntary  acknowl- 
edfrraent  in  express  terms,  or  by  im- 
plication, by  a  party  in  interest,  or 
by  another  by  whose  statement  he  is 
legally  bound,  against  his  interest,  of 
the  existence  or  truth  of  a  fact  in 
dispute  material  to  the  issue."  En- 
cyclopaedia of  Evidence,  Vol.  1,  .p.  357. 
"An  admission  is  a  statement  sug- 
gesting any  inference  as  to  any  fact 
in  issue,  or  relevant  or  deemed  to  be 
relevant  to  any  such  fact,  made  by  or 
on  behalf  of   any  party   to  any  pro- 


ceeding." Steph.  Dig.  Evid.  (Chase's 
2d  ed.),  p.  57,  cited  in  People  v.  Bush- 
nell,  71  N.  Y.  Suppl.  253,  35  Misc. 
452  (1901).  "We  should  therefore 
suggest  that  an  admission  would  be 
more  appropriately  defined  (if,  indeed, 
any  definition  is  needed)  as  '  a  state- 
ment, oral  or  written,  as  to  a  fact  in 
issue  or  relevant  fact  made  by  a 
party  to  an  action,  or  by  a  person 
deemed  to  be  entitled  to  make  such 
statement  on  his  behalf.  An  admis- 
sion is  a  relevant  fact  as  against  such 
party.' "  Solicit.  Jour.,  vol.  20,  p. 
894. 

8.  §§  1311  et  seq. 

3.  §§  1329  et  seq.,  1337  et  seq. 

4.  Moore  v.  Crosthwait,  135  Ala. 
272,  33  So.  28  ( 1902 )  ;  McBlain  r. 
Edgar,  65  X.  J.  L.  634.  48  Atl.  600 
(1901)  ;  Hart  v.  Pratt,  19  Wash.  560, 
53  Pac.  711   (1898). 

5.  Confession'  distinguished. — ^As 
distinguished  from  "  admission  "  the 
term  "  confession  "  will  be  confined  to 
the  acknowledgment  of  guilt  in  a 
criminal  case  or  of  facts  from  which 
guilt  must  necessarily  be  inferred. 
§  1476. 

California. —  People  v.  Velarde,  59 
Cal.  457    (1881). 

Kansas. — State  v.  Crowder,  41  Kan. 
101,  21  Pac.  208    (1889). 

Louisiana. —  State  v.  Pieton,  51  La. 
Ann.  624,  25  So.  375   (1899). 

2\'f  10  Hampshire. —  Colburn  v.  Town 
of  Groton,  66  N.  H.  151,  22  L.  R.  A. 
763,  28  Atl.  95    (1890). 

Oregon.— State  r.  Porter,  32  Or. 
135,  49  Pac.  964   (1897). 

Texas. —  Jlusgrave  r.  State,  28  Tex. 
App.  57,  11  S.  W.  927  (1889). 

Vermont.— State  v.  Carr,  53  Vt.  37 
(1880). 

"  The  term  admission  is  usually  ap- 
plied   in    civil    transactions,    and    to 
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those  matters  of  fact  in  criminal  cases 
which  do  not  involve  criminal  intent." 
People  V.  Velarde,  59  Cal.  457  (1881) ; 
Colburn  v.  Town  of  Groton,  66  N.  H. 
151,    23    L.    R.    A.    763,    28    Atl.    95 
(1890)  ;   State  v.  Porter,  32  Or.  135, 
49  Pac.  964   (1897)  ;  State  V.  Heiden- 
reich,  29  Or.  381,  45  Pac.  755  (1896). 
A  contrary  view  has  been  held  by 
certain   courts.     Thus,   in   Kentucky, 
it  has  been  said :     "  What  are  called 
'  admissions  in  civil  actions,  in  crim- 
inal   law    are    called    '  confessions.' " 
Merriweather   v.   Com.,    (Ky.)    82   S. 
W,  592  (1904).    Admissions,  properly 
speaking,  of  all  classes,  judicial,  extra- 
judicial    and     by     conduct,     operate 
equally  and  with  the  same  effect  in 
civil  and  criminal  cases.     The  "  con- 
fession,"   in    certain    cases,    partakes 
largely  of  the  nature  of  an  offer  to 
compromise  with  the  criminal  authori- 
ties   and    presents    the    peculiar    in- 
cidents of  such  an  oflFer,  in  addition 
to  the  effects  produced  by  certain  re- 
quirements   of    the    substantive    law, 
elsewhere   considered.     Notara  v.  De 
Kamalaris,   49   N.   Y.   Suppl.   216,   22 
Misc.  337,  340    (1898). 

The  earlier  law  suggested  that  the 
basis  of  the  competency  of  an  admis- 
sion was  that  the  statement  was  an 
admission  in  the  popular  sense,  i.  e., 
was  consciously  against  the  interest 
of  the  declarant,  when  made.  Tru/by 
t;.  Seybert,  12  Pa.  St.  101,  104  (1849). 
"  The  presumption  upon  which  decla- 
rations are  evidence  (against  a  de- 
fendant) is,  that  no  man  would  de- 
clare anything  against  himself,  unless 
it  were  true."  L.  C.  J.  Eyre,  in 
Thomas  Hardy's  Trial,  24  How.  St. 
Tr.  199,  1093  (1794).  However  much 
such  an  element  may  enhance  the 
probative  value  of  a  party's  state- 
ment, no  such  condition  or  necessary 
reason  for  admissibility  is  longer 
recognized  as  essential.  A  person 
arrested  for  a  murder  may,  for  ex- 
ample, give  an  exculpatory  statement 
which  he  regards  as  highly  favorable 
to  himself.  This  circumstance  will 
not  prevent  its  subsequent  use  as  an 


admission,  so  far  as  regards  any  facts 
that  are  true  in  the  statement.  State 
V.  Mowry,  21  R.  I.  376,  43  Atl.  871 
(1899).  Admissibility  "does  not  in 
any  manner  depend  upon  the  question 
whether  they  were  for  or  against  his 
interest  at  the  time  they  were  made 
or  afterwards."  State  v.  Anderson, 
10  Or.  448,  453    (1882). 

6.  Atchison,  etc.,  R.  Co.  e.  Palmore, 
(Kan.  Sup.  1904)  75  Pac.  509;  Ar- 
nold V.  Metropolitan  L.  Ins.  Co.,  20 
Pa.  Super.  Ct.  61  (1902)  (circum- 
stantial evidence  sufficient  for  identi- 
fication) ;  Stevens  v.  Equitable  Mfg. 
Co.,  29  Tex.  Civ.  App.  168,  67  S.  W. 
1041  (1903)  (letters).  Where  the 
identity  of  the  declarant  is  doubtful, 
the  statement  should  be  rejected. 
Butterfield  v.  Kirtley,  114  Iowa  520, 
87  K  W.  407  (1901);  Redding  v. 
Godwin,  44  Minn.  355,  46  N.  W.  563 

(1890).  If  such  a  statement  had  been 
received  in  evidence  the  jury  may 
properly  be  instructed  to  disregard  it. 
Wright  V.  Gillespie,  43  Mo.  App.  244 

(1891). 

Definiteness  of  proof. —  The  exact 
words  of  the  declaration  are  not  re- 
quired. Nissley  v.  Brubaker,  192  Pa. 
St.  388,  43  Atl.  967  (1899).  It  is 
sufficient  for  the  witness  to  give  the 
substance  of  the  statement.  Grand- 
staff  v.  Brown,  23  Kan.  176  (1879). 
But  something  more  than  its  mere 
effect  must  be  placed  before  the  tri- 
bunal. Dennis  v.  Chapman,  19  Ala. 
29,  54  Am.  Dec.  186  (1851)  ;  Marshall 
V.  Adams,  11  111.  37   (1849). 

Telephone  conversations. —  Where 
the  statement  in  question  is  made  by 
means  of  a  telephone  any  reasonable 
identification  of  the  declarant  is  suf- 
ficient. Lincoln  Jlill  Co.  v.  Wissler, 
(Neb.  1903)  95  N.  W,  857.  Recog- 
nition of  the  tones  of  the  voice  of  the 
sender  has  been  deemed  an  adequate 
identification.  Lord  Electric  Co.  v. 
Morrill,  178  Mass.  304,  59  N.  E.  807 
(1901). 

7.  Chapman  v.  Twitchell.  37  Me.  59, 
63  (1853)  ;  Grant  V.  Jackson,  Peake 
203  N.  P.  (1794) ;  R.  v.  Neville,  Peake 
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Judicial  and  Extra-judicial. —  For  forensic  purposes  admis- 
sions may  be  claissed  as  judicial  or  extra-judicial.  The  judicial 
ladmission  is  one  made  on  the  record  or  in  connection  with  the 
judicial  proceedings  in  which  it  is  offered  in  evidence.  An  extra- 
judicial admission  is  one  in  pais,  not  made  in  court  for  the  pur- 
poses of  the  case  on  trial  in  which  it  is  offered.  An  admission 
made  in  -the  course  of  judicial  proceedings  in  a  case  other  than 
that  in  which  it  is  offered,  though  of  record  or  in  connection  with 
judicial  proceedings  in  another  caise  is  properly  classed  as  extra- 
judicial. 

§  1234.  A  General  Procedural  Requirement. —  From  the  histori- 
cal point  of  view,  it  seems  clear  that  the  practical  development  of 
the  subject  of  admissions  was  materially  .affected  by  the  existence 
of  procedural  rules  now  practically  obsolete.  These  forbade  a 
party  to  call  his  lantagonist  as  a  witness  and  thus  confined  a  pro- 
ponent, as  to  facts  within  the  latter's  knowledge,  to  such  state- 
ments as  he  may  have  made  with  regard  to  them.  But  an  earlier 
and  more  potent  formative  influence,  whether  the  admissions  were 
judicial  or  extra-judicial,  has  been  that  fundamental  principle  of 
procedure  or  administration,  which  demands  good  faith  in  liti- 
gants. Procedure  demands  that  those  who  seek  justice  in  the 
courts  should  do  so  with  clean  hands.  The  provision  is  a  pervasive 
one.  It  is  prescribed,  for  example,  that  a  party  offering  a  witness 
cannot  impeach  him  if  he  does  not  like  his  story. -^  It  punishes  a 
party  who  attempts  to  deceive  the  court  by  false  documents,  or 
by  the  fabrication  or  suppression  of  evidence.^  The  same  prin- 
ciple is  applied  to  the  case  of  admissions.  "  If  a  party  has  chosen 
to  talk  about  a  particular  matter,  'his  statement  is  evidence  against 
himself."  *  One  who  comes  into  court  as  a  party  is  held  to  ex- 
plain any  statements  he  may  have  made  in  the  matter. 

91   (1793).    See  also,  Calvert  V:  Frie-  Chandra  Kunwar  v.   Cliaudhuri  Nar- 

bus,  48  Md.  44    (1878)    (arbitrator).  pat  Singh,  9  Bombay  L.  Rep.   (pt.  1) 

§  1234-1.  See  Beat  on  Ev.   (Chamb-  267    (1907).      "But   what    ia    really 

erlayne'a  3rd  Amer.  ed),  pp.  600,  601.  characteristic  of  an  admiasion  is  that, 

2.  §§  1070  et  seq.  without   calling   Mm,   the   one   party 

3.  Darby  v.  Ouseley,  1  H.  &  N.  makes  the  other,  or  some  one  for 
(N.  S.)  1,  5,  2  Jur.  (N.  S.)  497,  25  whose  atatementa  he  is  answerable, 
L.  J.  Exch.  237,  4  Wkly.  Rep.  463  or  whose  Interest  is  identical  with  his 
(1856),    per    Pollock,    C.    B.;    Rani  own,  a  witness  for  him.    Tlie  rules  of 
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§  1235.  Admissions  v.  Declarations  Against  Interest. —  The  extra- 
judicial admission  will  readily  be  distinguished  from  the  ordi- 
nary declaration  against  interest,  an  exception  to  the  rule  ex- 
cluding hearsay,  considered  elsewhere.-^  The  following  ^are  the 
principal  marks  of  •distinction,  (a)  The  admission  is  the  state- 
ment of  a  party;  the  declaration  'against  interest  is  made  by  a 
third  pereon.  (b)  To  be  admissible  at  all  the  declaration  against 
interest  must  contravene,  to  the  knowledge  of  the  declarant,  his 
pecuniary  or  proprietary  interest.  In  case  of  an  admission,  such 
a  state  of  affairs  would  enhance  the  probative  weight,  it  would  not, 
however,  be  essential  to  admissibility.  To  secure  that,  it  is  suffi- 
cient that  the  statement  should  be  the  voluntary  act  of  the  party 
and  cover  a  probative  or  res  gestae  fact,  (c)  The  declaration 
against  interest  is  secondary  evidence  and  is  incompetent  unless 
the  declarant  is  shown  to  be  dead,  absent  from  the  jurisdiction,  or 
unavailable  for  some  other  sufficient  cause.  The  admission,  on 
the  contrary,  is  primary  evidence  and  is  competent  though  the 
declarant  be  present  in  court  and  ready  to  testify.^  (d)  An  ad- 
mission may  be  made  at  any  time.^  The  declaration  against  in- 
terest is  incompetent  if  made  post  litem  motam.  (e)  The  admissi- 
bility of  a  declaration  against  interest  is  governed  by  the  rules  of 
sound  reason.  That  of  the  admission  is  determined  largely  by 
procedure. 

§  1235a.  Conditions  of  Admissibility. —  While  the  influence  of 
procedure,  the  controlling  force  of  substantive  law,  is  much 
greater  in  case  of  judicial  .than  of  extra-judicial  admissions  and 
the  power  of  logic,  the  reasoning  of  experience,  correspondingly 

evidence  are  for  the  protection  of  §  1235-1.  §§  2763  et  seq.  "  What 
each  party  against  the  reception  of  is  characteristic,  therefore,  of  an  ad- 
improper  evidence  against  him.  If  mission  is  not  that  element  which  it 
his  adversary  chose  to  make  him  a  has  in  common  with  all  the  evidence 
witness  in  his  own  favor  there  would  tendered  by  his  adversary,  but  that 
be  no  reason  on  his  part  for  object-  which  is  peculiar  to  it,  namely,  that 
ing;  but  naturally  his  adversary  does  it  is  furnished  by  himself."  Solicit, 
not  do  so.  He  will,  however,  as  Jour.,  vol.  20,  p.  894. 
naturally  object,  if  possible,  to  be  2.  Guy  v.  Hall,  3  Murph.  (N.  C.) 
made  a  witness  against  himself  with-  150  (1819).  See  contra,  Gibblehouse 
out  being  called;  and  what  enables  v.  Stong,  3  Eawle  (Pa.)  437  (1832); 
his  adversary  to  do  so  in  spite  of  his  Wool  way  v.  Rowe,  1  A.  &  E.  114 
objection  is  that  he  has  himself  fur-  (1834)  ;  Payson  v.  Good,  3  Kerr  N. 
nlshed  the  weapon  with  which  he  is  Br.  373,  279  (1846)  ;  §  1330. 
attacked."  Solicit.  Jour.,  vol.  20,  p.  3.  Turner  v.  Patterson,  5  Dana 
894.  (Ky.)    293    (1837). 
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less,  the  conditions  of  admissibility  are,  to  a  certain  extent,  the 
same  in  both  classes  of  admissions.  For  some  consideration  of 
this  aspect  of  the  subject  see  infra,  §§  129'3,  1309,  both  inclusive. 

§  1236.  Probative  Force. —  In  treating  of  the  probative  force  of 
admissions,  it  is  necessary  constantly  to  distinguish  between  those 
vi^hich  are  judicial  and  those  which  are  extra-judicial.  The  ju- 
dicial admission  is  preeminently  a  matter  of  procedure,  under  the 
direct  control  of  the  administrative  function  of  the  court  and  the 
force  and  effect  of  an  admission  of  this  nature,  as  well  as  its 
competency,  are  determined  by  procedural  rules.  On  the  other 
hand,  the  probative  force  of  an  extra-judicial  admission  is  deter- 
mined by  logic.  It  is  not  assigned  or  established  by  a  rule  of 
procedure.  Substantive  law  goes  no  further  in  this  connection 
than  to  determine  that  the  existence  of  the  statement  will  be  re- 
ceived as  evidence  of  the  fact  asserted  in  it,^  either  in  an  action 


§  1236-1.  'California. —  Roche  v. 
Llewellyn  Ironworks  Co.,  140  Cal.  563, 
74  Pac-  147    (1903). 

Colorado. — ^Geraghty  v.  Randall,  18 
Colo.  App.  194,  TO  Pac.  767   (1902). 

Iowa. —  Leyner  v.  Leyner,  98  N.  W. 
628    (1904). 

Kentucky. —  Powers  v.  Powers,  78 
S.  W.  152,  25  Ky.  L.  Rep.  1468 
(1904). 

Oregon. —  Anderson  v.  Adams,  43 
Or.  621,  74  Pae.  215   (1903). 

Pennsylvania. —  Wilson  v.  Wilson, 
137  Pa.  St.  269,  20  Atl.  644  (1890). 
"  When  given  in  evidence,  they  tend 
as  does  other  competent  evidence,  to 
prove  the  fact  in  issue  to  which  they 
relate."  Hall  v.  The  Emily  Banning, 
33  Cal.  522,  524  (1867).  Admissions 
"  may  be  offered  to  prove  the  truth 
of  the  matters  thus  admitted."  Bart- 
lett  v.  Wilbur,  53  Md.  485,  498  (1879). 
"  The  admissions  of  a,  party,  if  ma- 
terial to  the  issue,  are  always  com- 
petent.'' Mears  v.  Cornwall,  73  Mich. 
78,  84  (1888).  Such  statements  "are 
received  also  for  the  purpose  of  estab- 
lishing the  truth  of  the  unsworn  con- 
tradictory statements  themselves." 
Warder  v.  Fisher,  48  Wis.  338,  344, 
4  N.  W.  470  (1879). 


It  has  been  suggested  that  an  ad- 
mission is  not  affirmative  evidence 
but  is  merely  an  infirmative  fact 
diminishing  the  credibility  to  be  at- 
tached to  the  declarant's  present  evi- 
dence, should  he  take  the  stand  as  a. 
witness  and  to  his  position  in  the 
case  if  he  does  not.  For  example, 
it  is  said  in  a  Connecticut  case; — 
"  Admissions  arie  not  admitted  as 
testimony  of  the  declarant  in  respect 
to  any  facts  in  issue.  .  .  They  are 
admitted  because  conduct  of  a  party 
to  the  proceeding,  in  respect  to  the 
matter  in  dispute,  whether  by  acts, 
speech,  or  writing,  which  is  clearly 
inconsistent  with  the  truth  of  his 
contenton,  is  a  fact  relevant  to  the 
issue."  State  r.  Willis,  71  Conn.  293, 
297,  41  Atl.  820  (1898).  So  far  as 
the  suggestion  emphasizes  the  truth 
that  there  is,  in  principle,  no  distinc- 
tion between  statements  of  a  party 
and  the  other  facts  introduced  by  him 
to  the  tribunal,  it  seems  sound  and 
helpful.  An  admission,  however,  pre- 
sents no  necessary  inplication  of  in- 
consistency or  other  injury  to  the 
cause  of  the  declarant.  Undoubtedly 
former  statements  are  frequently  used 
to  show  inconsistency  between  the  de- 
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at  law  or  in.  a  suit  in  equity.^  It  will  not,  in.  this  connection,  be 
deemed  material  whether  the  extra-judicial  admission  were  made 
before  or  after^  suit  is  brought.  They  are  rated  entirely  at  their 
logical  value.  This  may  range  from  the  deliberate  declaration 
against  known  interest  —  the  "  admission  "  in  the  popular  sense 
—  which  is  justly  entitled  to  great  consideration  arid  even  a 
prima  facie  effect,  down  to  a  casual,  thoughtless  observation, 
not  supposed  to  be  of  any  consequence  when  ni'ade  and  to  which 
no  particular  importance  can  justly  be  attached  at  any  time.  In 
other  words,  while,  in  case  of  extra-judicial  admissions  they  are 
received  in  evidence  under  the  influence  of  procedure  their  pro- 
bative force  is  gauged  by  logical  value.  They  have  the  same  effect 
on  the  issue  that  they  have  on  the  mind. 

Judicial  and  extra-judicial  contrasted  in  probative  force. — 
Logic  may  have  its  appropriate  effect  in  case  of  the  judicial  admis- 
sion when  used  as  probatio  rather  than  as  levamen  prooatiords. 
When  used  as  proof,  the  more  delibeirate  iand,  as  it  is  said,  solemn, 
nature  of  the  circumstances  under  which  the  judicial  admission  is 
made  may  confer  upon  it  a  probative  force  not  characteristic  of 
the  .average  extra-judicial  admission.  "  The  place  and  manner  of 
making  the  admission,"  say  the  supreme  court  of  Missouri,*  "  often 
does  and  should  affect  the  weight  to  be  given  thereto,  as  is  shown 
by  what  is  known  in  the  ibooks  as  judicial  and  extra-judicial  con- 
fessions and  admissions.    The  former  having  been  made  in  solemn 

clarant's    present    position    and    one  ments.     Under  the  application  of  the 

which  he  occupied  at  an  earlier  time.  "hearsay  rule  "  this  is  a  circumstance 

Such    statements    are    not,    strictly  which  distinguishes  the  statement  of 

speaking,  admissions.     A  former  ad-  a  party  from  that  of  other  witnesses, 

mission  may   be   used   to   prove   the  §§   2698   et   seq.     In   this   sense,   the 

truth   of   the   fact   stated.       Such   a  admission  may  properly  be   regarded 

statement  may   be   used,   as   a  mere  as   an  exception  to  the  rule   against 

verbal    act,    to    show    inconsistency.  hearsay.     Terry  v.   Eodahan,  79  Ga. 

But  such  is  not  the  only  use  which  278,    293,    5    S.    E.    38     (1887).      In 

may  be  made  of  it.     It  may  be  used  case  of  any  other  witness,  the  declara- 

as  true,  or  as  contradictory.     Either  tion  would  be  excluded  by  that  rule, 

party,  in  proving  hia  own  case,  may,  2.  Brandon  v.  Cabiness,  10  Ala.  155 

instead  of  introducing  evidence  to  a  (1846)  ;  Smith  v.  Burnham,  22  Fed. 

certain  effect  show  that  his  adversary  Caa.  No.  13,018,  2  .Surnn.  612  (1837). 

has   unequivocally  stated  such  to  be  3.   Marshall   v.   Sheridan,   10   Serg. 

the  fact.     Whether  the  declarant  has  &   R.    (Pa.)    268    (1823)  ;   Morris  v. 

taken  any  definite  position  in  the  mat-  Vanderen,    1    Dall.     (U.    S.)     64,    66 

ter  in  the  case  itself  is  immaterial.  (1782). 

It   is   quite   possible   that   the   same  4.  Kirkpatrick  v.  Metropolitan  St. 

statement  may  be  used  as  proof  of  a  Ey.  Co.,  211  Mo.  68,  109  S.  W.   682 

fact  and  as  contradicting  other  state-  (1908). 
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form,  in  a  court  of  justice  constitiuting  the  foundation,  or  a  part 
of  the  procedure,  in  causes  pending,  in  which  the  rights  of  the  par- 
ties are  stated,  and  by  which  the  courts  are  called  upon  to  pass 
judgment,  and  upon  which  they  must  solemnly  decree  the  rights  of 
the  parties,  are  for  those  reasons  entitled  to  greater  consideration 
and  weight  than  when  casually  or  incautiously  made,  at  a  time  and 
place,  and  under  circumstances  not  calculated  or  intended  to  affect 
the  rights  or  interests  of  others,  and,  perhaps,  unmindful  of  all  the 
facts  and  circumstances  of  the  case.  But  these  are  matters  for  the 
jury  and  not  for  the  court  to  consider." 

§  1237.  Order  of  Topics. —  The  subject  of  admissions  may  be 
considered  in  this  order.  (1)  Judicial  Admissions;  (2)  Extra- 
Judicial  Admiissions ; —  and,  with  regard  to  each  of  these  main 
divisions,  (a)  their  essential  elements,  (b)  by  whom  they  may 
properly  be  made,  (c)  in  what  form  they  may  appear  and  (d) 
their  force  and  effect.  Some  brief  consideration  will  then  be  given 
to  the  very  wide  field  of  the  incrimination  of  a  party  by  his  acts ; 
— "  admissions  by  conduct,"  or  "  indirect  admissions  "  as  they 
have  been  variously  called. 

§  1238.  Formal  Judicial  Admissions. —  According  to  the  propor- 
tion in  which  the  elements  of  procedure  and  logic  respectively 
enter  into  their  effect,  judicial  admissions  may  be  treated  in  two 
general  classes;  formal  judicial  admissions  and  those  which  are 
informal.  In  case  of  the  formal  judicial  admission,  the  influence 
of  the  element  of  procedure  is  supreme.  That  of  logic  is  practi- 
cally absent.  This  fact  removes  formal  judicial  admissions, 
properly  speaking,  entirely  from  the  domain  of  evidence.  A 
formal  judicial  admission  is  rather  part  of  the  procedure  of  the 
trial  than  in  any  way  connected  with  the  making  of  proof.  ISTot 
only  in  actions  conducted  according  to  the  course  of  the  common 
law,  but  in  special^  or  statutory  proceedings,  as  those  of  bank- 
ruptcy^ or  probate,'  may  such  formal  judicial  admissions  be  made. 
Exhibiting  such  an  admission  to  the  tribunal  is  not  to  produce 

§   1238-1.  McRainy  r.  Clark,  4  N.  (Ky.)    534    (1846);  Lyon  v.  Phillips, 

C.   698    (1818)     (devisavH  rel  non)  ;  106    Pa.    St.    57     (1884);    Rankin  v. 

Brown  v.  Moore,  6  Ycrg.  (Tenn.)   272  Busliljy,   (Tex.  Civ.  App.  1894)   25  S. 

(1834)   {devisavit  vel  non).    A  formal  W.  678. 

judicial  admission  may  be  impossible  3.  Indiana. —  Beal  v.  State,  77  Ind 

to  obtain.    Kalka  Parshad  r.  JIathura  231    (1881). 

Parshad,  10  Bombay  L.  Rep.   (pt.  2)  Missouri. —  State  c.  Richardson,  29 

1038   (1908).  Mo.  App.   595    (1888). 

2.   Dupuy    V.    Harris,    6    B.    Mon. 
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proof.  It  is  not  even  to  prove  a  'prima  facie  case.  It  is  final,  con- 
clusive, irrebuttable  by  evidence.  It  is  a  fact  to  which  procedure 
assigns  a  definite  value.  It  is  in  no  sense  evidence  of  a  fact,  amen- 
able to  the  rules  of  logic. 

§  1239.  (Formal  Judicial  Admissions) ;  levamen  Probationis. 

—  That  a  fact  is  stated  in  a  pleading  of  his  adversary,  or  that  its 
existence  is  agreed  to  in  a  stipulation  signed  by  the  latter's  coun- 
sel needs  only  to  be  pointed  out  to  the  court.  Should  a  legal  repre- 
sentative announce  in  open  court  that  he  agrees,  for  the  purposes 
of  the  case,  that  a  certain  fact  exists,  the  only  question  open  is  as 
to  the  speaker's  authority  to  make  the  admission.  If  authorized, 
the  statement  is  a  complete  levamen  proiationis.  That  was  pre- 
cisely the  object  with  which  it  was  made,  to  substitute  the  state- 
ment for  evidence  of  the  fact  covered  by  it.-^  In  like  manner  and 
for  the  same  reasons,  a  confession  of  judgment  for  a  portion 
of  the  amount  claimed  is  a  judicial  admission  of  the  plaintiff's 
right  of  action  and  constitutes  complete  proof  against  the  party 
making  it.^ 


2few  Hampshire. — ^Morrill  v.  Foster, 
33  N.  H.  379    (1856). 

New  York. —  Potter  v.  Ogden,  136 
N.  Y.  384,  33  N.  E.  228   (1893). 

Pennsylvania. —  Miller  v.  Garreoht, 
17  Lane.  L.  Rev.  133   (1899). 

Texas. —  Hendricks  u.  Huffmeyer, 
(Civ.  App.  1894)    27  S.  W.  777. 

§  1239-1.  Chouteau  Land  &  Lumber 
Co.  V.  Chrisman,  204  Mo.  371,  102 
S.  W.  973   (1907). 

An  administrative  caution. —  The 
tendency  of  judicial  tribunals,  es- 
pecially those  acting  under  pres- 
sure of  business  to  accept,  as  being 
final,  the  judicial  admission  of  coun- 
sel as  to  the  position  or  conten- 
tion of  their  clients,  is  not  unnatural. 
It  is,  usually,  a  fair  administrative 
assumption  that  the  research  which 
counsel  have  given  to  the  law  and 
facts  of  a  case  will  enable  them  to 
understand  it  more  clearly  than  the 
court,  to  whom  the  matter  is  one  of 
novel  impression,  could  well  do.  Were 
the  interest  of  the  parties,  the  only 
one  involved,  this  course  of  absolute 
laisser  faire  would  be  better  justified, 
in  point  of  administration.     But  the 


merits  of  a  cause  may,  in  reality,  lie 
on  a  side  represented  but  poorly,  e.  g., 
by  an  unskilled,  over-confident  and 
under-paid  attorney.  It  is  not  desir- 
able, it  would  seem,  that  the  necessary 
disadvantage  of  weakness  or  poverty 
when  compared  with  the  power  of  the 
financially  strong  should  be  allowed 
additional  influence  by  the  indiflfer- 
cnce  of  the  representatives  of  public 
justice  to  the  actual  merits  of  a  case. 
However  inadequately  presented  or 
greatly  handicapped  by  injudicious 
admissions  clearly  suggested  by  the 
highly  paid  and  deftly  manipulating 
counsel  representing  unrighteous 
though  plausable  and  powerful  inter- 
est, a  just  case  has  an  intrinsic  claim 
to  judicial  consideration.  Adminis- 
tration can  seldom  be  better  exer 
cised  than  in  seeing  that  it  receives  it. 
2.  The  Citizens  Light  &  Power  Co.  v. 
St.  Louis,  34  Can.  S.  C.  R.  495  (1904) 
citing  The  V.  Hudon  Cotton  Co.  v 
The  Canada  Shipping  Co..  13  Can.  S, 
C.  R.  401 ;  followed,  The  Great  North- 
West  Central  Railway  Co.  v.  Charle- 
bois  et  al.  (1899)  A.  C.  114,  26  Can, 
S.  C.  R.  221,  distinguished. 
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§   1240.  (Formal  Judicial  Admissions)  ;  Control  of  the  Court. — 

While  a  formal  judicial  admission  constitutes  levamen  prohationis, 
until  modified  or  withdrawn,  the  admitting  party  is  not  necessarily 
precluded  by  it.  A  showing  of  mistake  or  inadvertence  may  secure 
him  relief  from  the  court.  The  entire  matter  is  within  the  ad- 
ministrative function  of  the  court.""^  If  it  shall  be  made  clearly  to 
appear  to  the  judge  that  a  particular  formal  judicial  admission 
has  been  made  imprudently  and  by  mistake,  the  court  may,  in  the 
exercise  of  its  administrative  powers  relieve  parties  from  the  con- 
sequences of  their  mistake,  by  allowing  them  to  withdraw  the  ad- 
mission.^ In  the  same  manner,  a  party,  under  the  rules  of  prac- 
tice prevailing  in  a  particular  jurisdiction  may  be  allowed  to 
alter  the  admissions  contained  in  his  pleadings,  by  an  amendment. 
But  until  the  court  exercises  its  administrative  power  to  permit 
it,  which  will  be  done  with  caution,*  a  formal  judicial  admission 
constitutes  a  controlling  fact  in  the  case,  binding  tipon  parties* 


§  1240-1.  §§  174  et  seq.;  Prestwood 
V.  Watson,  111  Ala.  604,  20  So.  600 
(1895)  (withdrawal);  Holley  v. 
Young,  68  Me.  215,  28  Am.  Rep.  40 
(1878)  (enforcement)  ;  Com.  v.  Mil- 
ler, 3  Cush.  (Mass.)  243  (1849) 
(receipt) .  See  also.  East  v.  O'Connor, 
19  Ont.  Pr.  301   (1900). 

2.  Alabama. —  Rosenbamm  v.  State, 
33  Ala.  354    (1859). 

Indiana. —  Hays  v.  Hynds,  28  Ind. 
531   (1867). 

Maine. —  Holley  v.  Young,  68  Me. 
215,  28  Am.  Rep.  40   (1878). 

'North  Carolina. —  Cutler  v.  Cutler, 
130  N.  C.  1,  40  S.  B.  689,  89  Am. 
St.  Rep.  854,  57  L.  R.  A.  209    (1902). 

England. —  Elton  v.  Larkins,  5  C. 
&  P.  385,  1  M.  &  Rob.  196,  24  E.  0. 
L.  617  (1832).  See  also,  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  22  N.  Y. 
Suppl.  348,  67  Hun  365   (1893). 

The  statement  though  withdrawn 
as  a  formal  judicial  admission  has 
still  its  effect  as  an  informal  judicial 
or  an  extrajudicial  one.  Perry  v. 
Simpson  Water  Proof  Mfg.  Co.,  40 
Conn.  313   (1873). 

3.  Prestwood  v.  Watson,  111  Ala. 
604,    608,    20    So.    600     (1895).      "It 


would  be  wiser  to  adopt  some  rule  by 
which  more  admissions  could  be  ob- 
tained, than  to  allow  parties,  at  their 
own  will  and  pleasure,  to  withdraw 
the  few  now  made.''  Holley  v.  Young, 
68  Me.  215,  216,  28  Am.  Rep.  40 
(1878). 

4.  Alabama. —  Prestwood  v.  Watson, 
111  Ala.  604,  20  So.  600    (1895). 

Indiana. —  Thompson  v,  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638    (1857). 

Maine. —  Holley  v.  Young,  68  Me. 
215,  28  Am.  Rep.  40  (1878). 

United  States. —  Waldron  v.  Wald- 
ron,  156  U.  S.  361,  15  S.  Ct.  383, 
39  L.  ed.  453   (1895)    (counsel). 

England. —  Urquhart  v.  Butterfield, 
37  Ch.  D.  357,  57  L.  J.  Ch.  521,  57 
L.  T.  Rep.  (N.  S.)  780,  36  Wkly. 
Rep.  376  (1888).  When  admissions 
"  are  made  deliberately  and  intelli- 
gently, in  the  presence  of  the  court 
and  reduced  to  writing,  they  are  of 
the  best  species  of  evidence,  and  par- 
ties cannot  be  permitted  to  retract 
them,  as  they  are  not  permitted  at 
pleasure  to  retract  admissions  of  fact, 
made  in  any  form."  Prestwood  v. 
Watson,  111  Ala.  604,  608,  20  So.  600 
(1895). 
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§  1241 


and  the  court^  alike.  While  a  party  is  at  liberty  to  tender  a 
former  judicial  admission  to  his  adversary,  neither  of  the  litigants 
can  he  compelled  in  a  civil  case  to  'accept  the  offer.®  ISTor  can  the 
government/  or  defendant  in  a  criminal  one  be  required  to  forego 
the  privilege  of  proving  a  fact  merely  because  such  a  course  v^ould 
be  economical  of  the  court's  time.  There  are  advantages  in  prov- 
ing 'a  case  in  ■&  complete  and  orderly  manner  vhich  a  party  is  not 
to  be  forced  to  forego,*  without  good  administrative  reasons. 

Under  code  pleading,  the  formal  judicial  admission  of  the  earlier 
type  of  pleading  may  'be  resolved  into  a  statement  of  fact  to  which 
will  be  accorded  practically  the  force  of  an  extra-judicial  admis- 
sion. So  regarded,  the  same  ruling  may  be  applied  to  it  as  to  other 
extra-judicial  admissions,  to  wit,  that  in  the  absence  of  an  estoppel 
the  declarant  may  explain  or  even  controvert  the  truth  of  his  decla- 
ration.® 

§   1241.  (Formal    Judicial    Admissions);    Limitations    upon 

Effect. —  The  effect  of  a  formal  judicial  admission  is  limited  to 
the  purposes  of  the  pending  trial  and,  if  so  worded,^  to  those  of 


5.  Urquhart  v.  Butterfield,  37  Ch. 
D.  357,  57  L.  J.  Ch.  521,  57  L.  T. 
Eep.  (N.  S.)  780,  36  Wkly.  Rep.  376 
(1888). 

6.  Dunning  v.  Maine  Cent.  R.  Co., 
91  Me.  87,  39  Atl.  353,  64  Am.  St. 
Rep.  208  (1897);  Whiteaide  f.  Lowney, 
171  iMass.  431,  50  N.  E.  931  (1898)  ; 
Jones  V.  Downs,  83  Conn.  33,  7S  Atl. 
589    (1909). 

7.  Com.  V.  Costello,  130  Mass.  358 
(1876)  ;  People  v.  Thomson,  103 
Mich.  80,  61  N.  W.  345   (1894). 

8.  Dunning  v.  Maine  Cent.  R.  Co., 
91  Me.  87,  97,  39  Atl.  352,  64  Am. 
St.  Eep.  308  (1897);  Whiteside  v. 
Lowney,  171  Mass.  431,  50  N".  B.  931 
(1898).  "Parties  as  a  general  rule 
are  entitled  to  prove  the  essential 
facts,  to  present  to  the  jury  a  picture 
of  the  events  relied  upon.  To  sub- 
stitute for  such  a  picture  a  naked 
admission  might  have  the  effect  to 
rob  the  evidence  of  much  of  its  fair 
and  legitimate  weight."  Dunning  v. 
Maine  Cent.  R.  Co.,  91  Me.  87,  97, 
39    Atl.    352,    64   Am.    St.    Rep.    208 


( 1897 ) .  Before  an  emotional  tribunal 
like  the  jury,  a  dramatic  presentation 
has  unique  interest  and  power. 

9.  Dressner  v.  Manhattan  Delivery 
Co.,  92  N.  Y.  Suppl.  800    (1905). 

§  1241-1.  Kansas. — Central  Branch 
Union,  etc.,  R.  Co.  v.  Shoup,  28  Kan. 
394,  42  Am.  Rep.  163  (1883). 

Maine. —  Woodcock  v.  Calais,  68 
Me.  344   (1878). 

New  Hampshire. —  Holderness  v. 
Baker,  44  N.  H.  414   (1863). 

New  York. —  Voisin  v.  Commercial 
Mut.  Ins.  Co.,  67  Hun  365,  22  N.  Y. 
Suppl.  348    (1893). 

North  Carolina. —  Virginia<3arolina 
Chemical  Co.  v.  Kirven,  130  N.  C.  161, 
41  S.  E.  1    (1903). 

England. —  Elton  v.  Larkins,  5  C. 
&  P.  385,  1  M.  &  Rob.  196,  34  E.  C. 
L.  617    (1832). 

The  question  is  one  of  intention, 
to  be  determined,  in  case  of  dispute, 
by  the  jury,  under  appropriate  in- 
structions. Central  Branch  Union 
Pac.  R.  Co.  V.  Shoup,  28  Kan.  394,  43 
Am.  Rep.  163   (1882). 
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additional  trials,"  or  proceedings,  if  any,  growing  out  of  or  other- 
wise connected  with,  the  principal  case.*  Unless  an  extended  vital- 
ity in  later  cases  is  thus  created  by  the  terms  of  a  formal  admis- 
sion the  operative  force  which  procedure  conferred  on  it  for  the 
purposes  of  the  trial  falls  away  upon  its  transfer  to  another  cause. 
It  then  becomes,  in  its  new  environment,  simply  'a  statement 
which  the  party  has  made  and  which  is  to  be  weighed  solely  upon 
the  basis  of  logic,  by  determining  how  justifiable  or  necessary  is 
the  inference  that  the  party  made  the  declaration  because  it  was 
true.*  When  thus  considered  the  circumstances  under  which  the 
judicial  admission  was  made  may  be  such  as  to  deprive  it  of  all 
force  whatever.^  The  general  rule  is  that  unless  such  admissions 
■are  closely  identified  with  the  party^  or  expressly  ratified  by  him,^ 
their  operation  will  not  be  extended  to  other  cases,  by  implication.^ 
It  follows  that  where  a  person  not  sui  juris  is  represented  in  court, 
the  formal  judicial  admission  made  for  him  by  one  acting  in  a 
representative  capacity,  as  guardian  ad  litem^  while  sufficient  for 
the  purposes  of  the  case,  will  not  affect  lihe  person  under  guardian- 
ship in  another  action.  Nor  will  such  an  admission  continue  to 
operate  in  the  case  itself  after  having  been  withdrawn.-^" 

2.  Home  Ins.  Co.  v.  Field,  53  111.  Ohio. —  State  v.  Buchanan,  Wright 
App.  119   (1893)  ;  Missouri,  etc..  Tele-      233    (1833). 

phone  Co.  v.  Vandevort,  67  Kan.  269,  Wisconsin. —  Weisbrod    v.    Chicago, 

72  Pac.  771    (1903)  ;  Elwood  v.  Lan-  etc.,  R.  Co.,  20  Wis.  419    (1866). 

non,   27   Md.   200    (1867).     See  also,  6.  Haller  v.  Worman,  3  L.  T.  Rep. 

York    r.    City    of    Everton,    135    IMo.  (N.  S.)   741,  9  Wkly.  Rep.  348,  s.  c. 

App.  607,  116  S.  W.  490  (1909).  at  nisi  prius,  2  F.  &  F.  165  (1861). 

3.  Shipman  v.  Haynes,  15  La.  363  7.  Nichols,  etc.,  Co.  v.  Jones,  32  Mo. 
(1840).  App.  657    (1888). 

4.  Valley  Planting  Co.  v.  Wise,  8.  Hardin  v.  Forsythe,  99  111.  312 
(Ark.  1909)  123  S.  W.  768;  Perry  (1880)  ;  McKinney  v.  Salem,  77  Ind. 
V.  Simpson  Water  Proof  Mfg.  Co.,  .  213  (1881)  ;  Cutler  v.  Cutler,  130 
40  Conn.  313  (1873);  Phillips  v.  N.  C.  1,  40  S.  E.  689,  89  Am.  St. 
Middlesex  County,  127  Mass.  262  Rep.  854,  57  L.  R.  A.  209  (1902); 
(1879)  ;  Potter  r.  Ogden,  136  N.  Y.  Macleod  v.  W.nkley,  3  C.  &  P.  311,  14 
384,  33  N.  E.  228   (1893).  E.  C.  L.  584   (1828).     See  also,  Hol- 

5.  Alahama. —  Ryan  v.  Beard,  74  man  v.  Norfolk  Bank,  12  Ala.  369 
Ala.  306    (1883).  (1847). 

California. —  Dawson  v.  Schloss,  93  9.  Finn  v.  Hempstead,  24  Ark.  Ill 

Cal.  191,  29  Pac.  31    (1892).  (1863)  ;  Hiatt  v.  Brooks,  11  Ind.  508 

Connecticut. —  Perry     v.     Simpson  (1858). 

Water  Proof  Mfg.  Co.,  40  Conn.  313  10.  Geraty  v.  National  Ice  Co.,  44 

(1873).  N.  Y.  Suppl.   659,   16  App.  Div.   174 

A'ejc  TorA;.— Adee  v.  Howe,  15  Hun  (1897). 
20  (1878). 
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1242,  1243 


§  1242.  (Format  Judicial  Admissions);  Canons  of  Construc- 
tion.—  Judicial  admissions  should  receive  a  reasonable  construc- 
tion. Thus,  it  will  not  be  assumed,  without  strong  reason,  that  an 
admission  by  cpunsel  covers  the  point  on  which  the  entire  case 
turns.'^  The  rule  has  even  been  stated  to  be  that  where  the  con- 
cession of  counsel  is  ambiguous,  its  meaning  should  be  determined 
by  the  party  who  made  it.^  At  the  same  time,  where  fair  play 
'requires  it,  as  where  reliance  has  justifiably  been  placed  upon  a 
concession,  it  may  be  construed  most  strongly  against  the  iadmit- 
ting  party.^ 

§  1243.  (Formal  Judicial  Admissions) ;  Form  of  Admissions. — 

The  formal  judicial  admission  is  usually  made  in  writing.  The 
informal  judicial  admission  is,  as  a  rule,  made  orally.  There 
are,  however,  prominent  exceptions  to  both  branches  of  the  state- 
ment. For  while  formal  admissions  are  most  frequently  made  in 
confessions  of  judgment,^  pleadings,^  stipulations,^  land  the  like, 
the  admission,  though  formal,  may  with  equal  effect  be  made 
orally ; — as  where  formal  proof  is  waived  in  open  court,  ore  tenus* 
or  the  defendant  in  a  criminal  case  pleads  guilty.® 


§  1242-1.  Hoffman  v.  Bloomsburg, 
etc.,  R.  Co.,  143  Pa.  St.  503,  22  Atl. 
823    (1891). 

2.  Wright  «.  Dickinson,  (Mich. 
1889)    42  N.  W.  849. 

3.  Scammon  v.  Scammon,  33  N.  H. 
52,  58  (1856). 

An  admission  may  be  construed  by 
the  acts  of  the  parties,  Akers  v. 
Ovcrbeck,  41  N.  Y.  Suppl.  382,  18 
Misc.  198   (1896). 

§  1243-1.  Earnest  v.  Hoskins,  100 
Pa.  St.  551   (1882). 

2.  §§  1244  et  seq. 

3.  §§  1261  et  seq. 

4.  Waldron  v.  Waldron,  156  U.  S. 
361,  15  S.  Ct.  383,  39  L.  ed.  453 
(1895). 

Authority  of  counsel. — ^While  coun- 
sel for  accused  in  a  criminal  case 
has  no  authority  to  enter  a  plea  of 
guilty,  his  admission  of  facts  in  open 
court  in  the  presence  of  accused,  who 
offers  no  objection,  is  presumptively 
made  with  his  consent.  State  v.  Kin- 
ney,  (S.  D.  1907)   113  N.  W.  77. 


5.  Delaware. —  Hendle  v.  Geiler, 
(Del.  1895)    50  Atl.  633. 

Maine. —  Dunbar  v.  Dunbar,  80  Me. 
152,  13  Atl.  578,  6  Am.  St.  Rep.  166 
(1888)   (probate  court). 

Massachusetts. —  Com.  v.  Ayers,  115 
Mass.  137  (1874)  ;  Com.  v.  Hazeltine, 
108  Mass.  479  (1871). 

tfew  Jersey. —  Patton  v.  Freeman,  1 
N.  J.  L.  113  (1791). 

Oregon. —  Meyers  v.  Dillon,  39  Or. 
581,  65  Pac.  867,  66  Pac.  814   (1901), 

Pennsylvania. —  Shumaker  v.  Reed, 
3  Pa.  Dist.  45,  13  Pa.  Co.  Ct.  547 
(1894).  A  plea  of  nolo  contendere, 
or  an  equivalent  position  taken  by  the 
accused  is  not  available  against  him 
in  another  suit  as  an  extrajudicial 
admission.  Harrison  v.  Baker,  5  Litt. 
(Ky.)  350  (1834)  ;  Honaker  v.  Howe, 
19  Gratt.  (Va.)  50  (1869).  Where, 
however,  the  plea  has  been  retracted 
by  leave  of  court  and  one  of  not 
guilty  substituted,  the  earlier  plea 
cannot,  it  is  said,  be  used  as  an  ad- 
mission. People  V.  Ryan,  83  Cal.  617, 
23  Pac.  121   (1890). 
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§  1244.  (Formal  Judicial  Admissions;  Form  of  Admissions) ; 
Pleadings;  In  Same  Case. —  Pleadings  may  be  regarded  in  one  of 
several  lights,  as  operating  in  one  of  several  ways.  In  connection 
with  this  subject  of  formal  judicial  admissions,  certain  distinc- 
tions are  to  be  carefully  borne  in  mind  as  reconciling  to  some  ex- 
tent, many  perplexing  rulings.  The  statement  of  a  party,  per- 
sonally or  through  his  attorney,  which  is  contained  in  the  plead- 
ings filed  in  a  given  cause  is,  for  certain  purposes,  independently 
relevant, ■"■  i.  e.,  admissible  as  a  fact,  irrespective  of  what  it  asserts. 
This  independent  relevancy  may  be  of  two  kinds,  qualities  or 
modes  of  operation.  It  may  be  constituently  relevant  ^  or  the  in- 
dependent relevancy  may  be  probative^  in  its  nature.  Thus,  in  an 
independently  relevant  constituent  capacity  the  allegations  of  a 
pleading  may  formulate  the  issue  in  the  case.*  -Such  was  their  dis- 
tinctive office  under  the  common  law  system  of  pleading.  Except 
so  far  as  modified  by  statute  such  continues  to  be  its  offiice." 
When  so  used,  these  allegations  lie  remote  from  the  field  of  evi- 
dence. When  united  they  are  the  component  facta  or  expressions 
of  fact  ®  in  which  a  litigant  has  attempted  to  state  a  right,  liability 
or  defence  in  terms  of  the  intellect.  The  relevancy  of  the  allega- 
tions to  the  right,  liability  or  defence  is  constituent.  Whether 
they  actually  do  constitute  it  raises  a  question  of  law  for  the  de- 
cision of  the  court,  e.  g.,  on  demurrer  or  motion  to  dismiss. 

The  independent  relevancy  of  a  pleading,  or  of  an  allegation 
contained  in  a  plea  may  be  -probative  as  well  as  constituent.  In 
other  words,  it  may  connect  itself  with  the  field  of  evidence,  of 
logic,  as  well  as  with  that  of  procedure,  i.  e.,  pleading.''  Not 
only  may  these  allegations  assist  to  constitute  the  issue  as  a  mat- 
ter of  pleading;  the  fact  that  a  party  chose  or  felt  obliged  to 

§  1244^1.  §§  3574  et  seq.  of   phyaical  existence  rather  than  in 

2.  §§  1710  et  seq.  those  of  intellect.    Instead  of  the  con- 

3.  §  59.  structive  admissions  of  common  law 

4.  §  1245.  pleading,  admission  by  non-denial,  the 

5.  Code  or  statutory  pleadings,  fol-  modern  system  employs  actual  admis- 
lowing  the  equity  rather  than  the  sions,  admissions  in  the  sense  in  which 
common  law  practice,  stated  the  con-  that  term  is  employed  in  the  law  of 
stitiient  facts  rather  than  the  com-  evidence.  Tliese,  so  far  as  connected 
ponent  propositions  or  expressions  of  with  the  party  against  whom  they  are 
fact  in  which  the  right,  liability  or  oflFered  are,  strictly  speaking,  admis- 
defence   is  asserted.     In   so  doing,  it  sions.     §   1247. 

causes    its    pleadings    to    enter    more  6.    §  45  et  seq. 

specifically  into  the  field  of  evidence,  7.    §  933. 

and  phrases  its  allegations   in  terms 
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raise  such  an  issue  may,  itself,  be  significant,  in  a  probative  sense. 
The  position  which  a  party  assumes  toward  a  given  claim,  espe- 
cially his  changes  of  front  with  regard  to  it  may  well  be  a  proper 
subject  of  comment.  His  conduct  in  this  particular  may  have  an 
obvious  bearing  upon  the  good  faith  and  sincerity  of  his  attitude 
to  the  court.  So  far  as  this  may  fairly  be  regarded  as  the  act  of 
the  party,  any  contradiction  or  other  deliberative  fact  may  be 
shown  by  his  opponent. 

These  same  allegations,  however,  have  also  an  entirely  different 
aspect,  an  assertive  capacity.  They  allege,  directly  or  indirectly, 
the  existence  of  certain  facts.  So  far  as  these  can  properly  be 
connected  with  the  party  himself,  either  because  made  by  him 
personally  or  by  some  one  who  probably  acquired  his  information 
from  him,  such  allegations  may  properly  be  treated  as  the  admis- 
sions of  the  litigant.  In  other  words,  in  its  independently  rele- 
vant capacity  the  pleading  is  governed  in  its  effects  either  by  the 
rules  of  procedure  or  those  of  logic.  In  dealing  with  the  proba- 
tive effect,  if  any,  of  the  same  allegation  in  its  assertive  capacity, 
i.  e.,  when  used  as  an  admission,  the  result  is  controlled  by  logic. 
It  may  be  expedient  to  consider  the  allegation  of  a  pleading, 
(1)  as  constituting  the  issue  in  the  case  and  (2)  as  independently 
and  probatively  relevant,  i.  e.,  as  furnishing  per  se  deliberative 
facts  from  which  inferences  may  rationally  be  drawn  and,  (3)  in 
its  assertive  capacity,  i.  e.,  when  viewed  as  an  admission. 

§   1245.  (Formal  Judicial  Admissions;  Form  of  Admissions; 

Pleadings;  In  Same  Case);  (1)  Constituting  the  Issue. —  In  its 

independent  constituently  relevant  capacity,  the  allegation  of  a 
pleading  assists  to  constitute  an  issue.  The  pleader,  in  alleging 
the  right,  liability  or  defence  on  which  he  relies,  employs  these 
statements  as  component  allegations,  propositions  or  expressions  of 
fact  to  formulate  it.  By  the  constructive  admission  of  non-denial 
or  by  the  express  admission  of  categorical  assent  the  effort  is 
made  to  raise  an  issue,  under  the  rules  of  pleading  upon  which 
the  case  may  turn.  This  is  all  matter  for  the  court,  of  law,  and 
regulated  by  procedure  at  a  stage  prior  to  the  time  at  which  evi- 
dence and  the  judgment  of  the  jury  upon  the  existence  of  facts,  are 
employed.  Quoad  the  issue,  as  to  the  facts  admitted,  the  desired 
result  of  eliminating  all  propositions  of  fact  except  those  on  which 
the  parties  are  agreed  to  stake  the  event  of  the  trial,  is  reached,  at 
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common  xaw,  by  an  estoppel.^  The  actual  or  constructive^  ad- 
missions contained  in  a  pleading,^  so  far  as  determinative  of  the 
issues,  are  without  probative  value.*  Such  allegations,  therefore, 
cannot  be  read  in  evidence  as  proof  of  facts.^  It  is  in  this  sense 
that  the  phrase  "  pleadings  are  not  evidence  "  is  true.  In  rela- 
tion to  their  primary  object,  defining  the  issue,  the  allegations  of 
a  pleader  have  no  necessary  connection  with  the  litigant  person- 
ally. They  are  merely  part  of  the  procedure  of  the  trial  and 
though  conclusive  until  changed  by  amendment^  of  the  issue,  pos- 
sess no  logical  or  probative  value.  This  issue  the  court  notices 
though  the  pleadings  are  not  formally  introduced  into  evidence.^ 
The  proceeding  is  an  integral  part  of  the  law  of  pleading  without 
direct  relation  to  that  of  evidence.  For  similar  reasons,  no  use  can 
be  made  of  the  allegations  of  one  pleading  upon  the  issue  raised 
by  another,  though  the  latter  be  filed  in  the  same  action.®    "  Each 


§  1245-1.  Metropolis  Bank  v.  Faber, 
56  N.  y.  Suppl.  542  ( 1899 )  ;  Harrison 
V.  McReynolds,  183  Mo.  533,  82  S.  W. 

120  (1904)     (defendant's   answer). 

2.  Lee  v.  Heath,  61  N.  J.  L.  250, 
39  Atl.  729  (1897);  Starkweather  v. 
Kittle,  17  Wend.    (N.  Y.)    20   (1837). 

3.  The  writ  may  be  regarded  as  a 
pleading  within  the  rule.  Southern 
E.  Co.  r.  Jilayea,  113  Fed.  84,  51  C. 
C. A.  70  (1902). 

4.  'Colter  r.  Calloway,  63  Ind.  219, 
223  ( 1879 )  ;  New  Albany  &  V.  P.  R. 
Co.  V.  Stallcup,  62  Ind.  345,  347 
(1878)  ;  Shipley  v.  Reasoner,  87  Iowa 
555,  557,  54  N.  W.  470  (1893); 
Woodworth  v.  Thompson,  44  Neb.  311, 
62  N.  W.  450  (1895);  Holmes  t.  Jones, 

121  N.  Y.  461,  466,  24  N.  E.  701 
(1890)  ;  Tisdale  v.  C.  Co.,  116  N.  Y. 
416,  419,  22  N.  E.  700  (1889).  "It 
is  awkward  practice  formally  to  put 
them  in  evidence."  Leavitt  v.  Cutler, 
37  Wis.  46,  53    (1875). 

5.  Craig  v.  Burris,  (Del.  1903)  55 
Atl.  353. 

6.  Brooks  v.  Brooks,  90  N.  C.  143 
(1884)  ;  Boileau  v.  Rutlin,  2  Exch. 
665,  12  Jur.  899    (1848). 

7.  Colter  r.  Callow.iy,  68  Ind.  219 
(1879);  Woodworth  t'.  Thompson,  44 
Neb.    311,    62    N.    W.     450     (1895); 


Holmes  v.  Jones,  121  N.  Y.  461,  24 
N.  E.  701   (1890). 

8.  Delaipare. —  Craig  v,  Burris,  55 
Atl.  353    (1903). 

Maine. —  Nye  i'.  Spencer,  41  lie. 
272,  276    (1856). 

Mississippi. —  Morris  v.  Henderson, 
37  Miss.  492,   508    (1859). 

Xew  Hampshire. —  Kimball  v.  Bel- 
lows, 13  N.  H.  58,  66    (1842). 

North  Carolina. —  Gattis  v.  Kilgo, 
128  N.   C.   402,   33   S.  E.  931    (1901). 

England. —  Jones  v.  Flint,  2  P.  & 
D.  594,  595  (1839);  Harrington  r. 
MaeMorris,  5  Taunt.  228,  233  (1813). 

Canada. —  Kinnear  t'.  Gallagher,  1 
Kerr  N.  Br.  424,  425   (1841). 

An  affidavit  of  defence  may  stand 
in  a  different  position.  Taylor  r. 
Beatty,  202  Pa.  120,  51  Atl.  771 
(1903)  ;  Mullen  v.  Union  C.  L.  Ins. 
Co.,  132  Pa.  150,  37  Atl.  988    (1S97). 

The  early  rule  in  Massachusetts 
was  contrary  to  the  general  current 
of  authority.  Hix  v.  Ih-ury,  5  Pick. 
(Mass.)  296,  303  (1827)  ;  Alderman 
i\  French,  1  Pick.  1,  4,  11  Am.  Dec. 
114  (1823);  Jackson  v.  Stetson,  15 
Mass.  48,  50  (1813).  The  matter  was 
settled,  in  accordance  with  tlio  pre- 
vailing view,  by  the  legislature. 
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plea  must  stand  or  fall  by  iiself ;  they  are  as  unconnected  as  if 
they  were  upon  separate  records."  ®  If  counsel  do  not  agree  as  to 
the  construction  of  the  pleadings,  a  question  of  law  is  presented, 
and  it  becomes  the  duty  of  the  court  to  construe  them,  to  determiae 
their  legal  effect  and  meaning  and  to  instruct  the  jury  acoord- 
ingly.i" 

§  1246.  (Format  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Same  Case);  (2)  Deliberative  Facts. —  The  oper- 
ation of  the  allegations  in  a  pleading  in  their  independently  rele- 
vant capacity  may  go  further  than  merely  to  determine  the  issue. 
The  same  allegation  may,  indeed,  assist  in  doing  this ;  but  it  may 
also  throw  important  light  upon  the  good  faith  of  the  party.  This 
most  frequently  occurs  in  one  of  two  related  but  separate  ways. 
The  fact  that  a  particular  claim  or  denial  ■"■  is  or  is  not  made  at 
a  particular  time  may  be  a  significant,  independently  relevant 
circumstance  in  itself  considered,^  except  so  far  as  it  shall  appear 
that  the  statements  are  substantially  the  work  of  counsel.*  The 
changes  of  forensic  position,  the  failure  to  advance  a  claim  when 
it  would  be  natural  to  expect  that  it  should  be  done,  to  fail  to 
deny  at  an  earlier  stage  assertions  subsequently  disputed,  these, 
and  similar  facts,  so  far  as  disclosed  in  the  pleadings,  may  fur- 

9.  Kirk  v.  Nowill,  1  T.  R.  118,  125       the  attention  of  the  jury  to  this  allo- 
(1786).  gation  of  the  complaint,  and  to  show 

10.  Tisdale  v.  0.  Co.,  116  N.  Y.  by  reading  and  by  proper  comments, 
416,  419,  23  N.  E.  700   ( 1889 ) .  fairly  explaining  the  answer,  that  it 

Admissions  to  be  taken  as  a  whole.  was  not  denied  ?  "    Tisdale  v.  D.  &  H. 

—  In  any  case,  the  true  meaning  of  Canal  Co.,  116  N.  Y.  416,  430,  33  N. 

the  pleading,  viewed  as  an  admission,  E.  700   (1889). 

must  be  gathered  from  a  consideration  2.   §§  3574  et  seq. 

of  all  its  parts.     In  so  doing,  state-  3.    Larry  v.  Herriek,  68  N.  H.  40 

ments  of  fact  will  control  mere   in-  (1876).     "The  pleadings  are  usually 

ferences,  especially  those  of  law.  Thus  filed  by  the  attorneys;   and  they  are 

a   formal   admission   of   a  mere   con-  filed  with  a  view  of  laying  the  merits 

elusion  of  law  in  a  pleading  may  be  of   the   respective   parties  before   the 

avoided  by  positive  averments  of  fact  court,   in  a  technical  form,   and  can 

in  the  same  pleading  which  show  the  hardly   be   considered   as   the   act   of 

admission  to  be  erroneous.    Hensel  v.  the   parties."     Baldwin  v.  Gregg,   13 

Hoflfman,  (Neb.  1905)  104  N.  W.  603.  Mete.    (Mass.)    353,  355    (1847),  per 

§    1246-1.    Roscoe   Lumber   Co.   v.  Shaw,  C.  J. 

Standard  Silica  Co.,  70  N.  Y.  Suppl.  A  party  may  definitely  adopt  as  his 

1130,     63     App.     Div.     421     (1901).  own  a  statement  made  by  another. 

"  Was  it  not  within  the  discretion  of  It  then  becomes  his  own.     Miller  v. 

the  trial  court  to  permit  counsel,  in  Nicodemus,    58   Neb.   353,   78   N.   W. 

summing  up  for  the  plaintiff,  to  call  618   (1899). 
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nish  deliberative  facts  of  considerable  importance  in  weighing  the 
general  reliability  of  the  pleader. 

§  1247.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Same  Case);  (3)  Use  as  Admissions. —  The  per- 
sonality of  a  party,  may  however,  shine  through  the  pleadings^  in 
the  form  of  a  definite  statement  of  fact,  apparently  asserted  for 
no  controlling  forensic  reason^  but  relied  on  because  it  is  true  or 
claimed  to  be  so  by  the  party  himself.^  Declarations  of  the  latter 
class  are  evidentiary  in  an  assertive  capacity,  as  admissions  and 
may  be  used  by  the  opposing  party,*  unless  otherwise  provided  by 

§  1247-1.  Aultman  v.  Maxtin,  49 
Neb.  103,  68  N.  W.  340  (1896);  In- 
ternational, etc.,  K.  Co.  V.  MuUiken, 

10  Tex.  Civ.  App.  663,  33  S.  W.  152 
(1895). 

2.  Howard  v.   Glenn,   85   Ga.   238, 

11  S.  E,  610,  21  Am.  St.  Rep.  156 
(1890)  ;  Sims  v.  La  Prairie  Mut.  F. 
Ins.  Co.,  101  Wis.  586,  77  N.  W.  908 
(1899). 

3.  Johnson  v.  Zufeldt,  56  Wash.  5, 
104  Pac.   1132    (1909)     (value). 

That  a  pleading  is  filed  without 
the  knowledge  of  counsel  does  not 
impair  the  effect  as  admissions  of 
statements  contained  in  it.  Pence  v. 
Sweeney,  3  Idaho  181,  38  Pac.  413 
(1891). 

4.  Colorado. —  Boulder  &  White 
Rock  Ditch  Co.  v.  Leggett  Ditch  & 
Reservoir  Co.,  86  Pac.  101  (1906) 
(water-rights). 

'Connecticut. —  Connecticut  Insane 
Hospital  V.  Brookfield,  69  Conn.  1,  36 
Atl.  1037    (1897). 

Kentucky. —  Louisville,  H.  &  St.  L. 
Ry.  Co.  V.  McDonald,  33  Ky.  L.  Rep. 
762,  111  S.  W.  289  (1908);  Palmer 
Transfer  Co.  r.  Eaves,  85  S.  W.  750, 
27  Ky.  L.  Rep.  573  (1905)  ;  Vollman 
Buggy  Body  Co.  V.  Spry,  80  S.  W. 
1092,  26  Ky.  L.  Rep.  228   (1904). 

Minnesota. —  Warder,  etc.,  Co.  v. 
Willyard,  46  Minn.  531,  49'  N.  W. 
300,  34  Am.  St.  Rep.  250  (1891). 

Missouri. —  Lynch  v.  Chicago  &  A. 
Ry.  Co.,  308  Mo.  1,  106  S.  W.  68 
(1907)    (answer). 


Montana, —  Johnson  v.  Butte  &  Su- 
perior Copper  Co.,  108  Pac.  1057 
(1910). 

New  Jersey. —  I^ee  v.  Heath,  61  N. 
J.  L.  350,  253,  39  Atl.  729    (1897). 

New  York. —  White  v.  Smith,  46 
N.  Y.  418,  420  (1871).  See  also, 
Talbot  V.  Laubheim,  188  N.  Y.  421, 
81  N.  E.  163  (1907)  (counterclaim) 
[affirming  96  N.  Y.  Suppl.  1148,  111 
App.  Div.  915   (1906)!]. 

North  Carolina. —  Matthews  v.  Pet- 
erson, 152  N.  C.  168,  67  S.  E.  340 
(1910;  Stewart  v.  North  Carolina  R. 
Co.,  136  N.  C.  385,  48  S.  E.  793 
(1904). 

Pennsylvania. —  Lindsay  v.  Dutton, 
227  Pa.  208,  75  Atl.  1096  (1910); 
Floyd  V.  Kulp  Lumber  Co.,  222  Pa. 
257,  71  Atl.  13   (1908)    (privy). 

Texas. —  Iiewis  v.  Crouch,  (Civ. 
App.  1905)   85  S.  W.  1009  (cross-bill). 

England. —  Hart  V.  Middleton,  2  C. 
&  K.  9,  61  E.  C.  L.  9  (1845)  ;  Row- 
land !'.  Blaksley,  1  Q.  B.  403,  2  G.  & 
D.  734,  6  Jur.  732,  11  L.  J.  Q,  B.  279, 
41  E.  C.  L.  599  (1842);  Kenyon  r. 
Wakes,  6  Dowl.  P.  C.  105,  6  L.  J. 
Exoh.  180,  2  M.  &  W.  764   (1837). 

Pleadings  not  part  of  the  record 
should  be  formally  introduced  in  evi- 
dence if  it  be  desired  to  use  them  as 
admissions.  I^ee  e.  Heath,  61  N.  J.  L. 
250,  39  Atl.  729  (1897)  (bill  of  par- 
ticulars) . 
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statute/  on  any  issue  to  which  the  existence  of  the  fact  stated  is 
relevant."  Good  faith  to  the  party  whose  declarations  are  used  re- 
quires that  the  entire  statement  be  introduced  in  evidence,  not 
garbled  by  the  omission  of  qualifying  declarations.''  This,  how- 
ever, is  the  limit  of  the  right.  The  declarant  is  not  at  liberty  to 
introduce  anything  which  has  been  said,  favorable  to  himself 
unless  it  is  necessary  to  complete  the  meaning  of  a  statement  which 
his  opponent  elepts  to  use.* 

Administrative  details. —  It  is  not  material  whether  the  declar- 
ant is  plaintiff  ®  or  defendant ;  ^°  whether  the  statement  ia  offered 


5.  Taft  V.  Fiske,  140  Mass.  250,  5 
N.  E.  621  (1885);  Lyons  v.  Ward, 
124  Mass.  364   (1878). 

6.  Miles  V.  Woodward,  115  Cal.  308, 
46  I'ae.  1076  (1896);  Marshall  Field 
Co.  V.  Ruffcorn,  (Iowa  1903)  90  N. 
W.  618;  Blackington  v.  Johnson,  126 
Mass.  21  (1878);  Wilkinson  V. 
Walker,  2  U.  C.  Q.  B.  162  (1845); 
Kinnear  v.  Gallagher,  3  N.  Brunsw. 
424   (1841). 

7.  Granite  Gold  Min.  Co.  v.  Magin- 
ness,  118  Cal.  131,  50  Pae.  269 
(1897);  Shrady  v.  Shrady,  58  N.  Y. 
Suppl.  546,  42  App.  Div.  9   (1899). 

The  rest  of  the  pleadings,  so  far  as 
qualifying  or  explaining  the  part  in- 
troduced in  evidence,  becomes  com- 
petent. Hewlett  v.  Hyden,  (Indian 
Terr.  1902)  69  S.  W.  839;  Bompart 
V.  Lucas,  32  Mo.  123  (1862)  ;  Stuart 
V.  Kissam,  2  Barb.  (N.  Y.)  493 
(1848);  McCord  v.  Southern  R.  Co., 
130  N.  C.  491,  41  S.  E.  886  (1902). 
See  also,  Kfiiter  v.  Morton,  96  Pa.  St. 
229  (1880).  If  reliance  is  placed 
upon  statements  in  an  answer  in 
equity,  the  bill  must  first  be  read. 
Randall  v.  Parramore,  1  Fla.  409 
(1847)  ;    §   505. 

Incorporation  by  reference. — Where 
a  witness  admitted  signing  an  answer 
conceding  the  truth  of  the  averments 
of  a  bill,  the  bill  itself  became  compe- 
tent to  prove  the  admissions.  New 
I'.  Young,    (Ala.   1906)    41  So.   523. 

Sound  administration. —  It  is  in 
furtherance  of  justice,  §§  488  et  seq., 
that  if  any  portion  of  a  pleading  is 


to  be  received  in  evidence,  all  such 
parts  of  the  context  as  are  necessary 
to  its  complete  understanding  should 
be  admitted  at  the  same  time.  Sound 
administration,  therefore,  may  require 
that  a  portion  of  a  pleading  which 
is  misleading  without  the  balance  of 
it  should  be  rejected.  Rushing  v. 
Seaboard  Air  Line  Ry.  Co.,  149  N.  C. 
158,  62  S.  E.  890  (1908).  Where  the 
portion  of  the  pleading  omitted  does 
not  alter  the  meaning  of  the  part 
used  no  obligation  exists  to  present  it. 
Sawyer  v.  Roanoke  R.  &  Lumber  Co., 
145  N.  C.  24,  58  S.  E.  598    (1907). 

8.  Texas,  etc.,  R.  Co.  v.  O'Mahoney, 
24  Tex.  Civ.  App.  631,  60  S.  W.  902 
(1900). 

9.  Alalama. —  Hartsell  v.  Master- 
son,  132  Ala.  275,  31  So.  616   (1901). 

Illinois. —  Kankakee,  etc.,  R.  Co. 
V.  Horan,  131  111.  288,  23  N.  E.  621 
(1890). 

Indiana. —  Cox  v.  Ratcliffe,  105  Ind. 
374,  5  N.  E.  5  (1885). 

New  Jersey. —  Lee  v.  Heath,  61  N. 
J.  L.  250,  39  Atl.  729    (1897). 

North  Carolina. —  Smith  v.  Nim- 
ocks,  94  N.  C.  243   (1886). 

Pennsylvania. —  Klein  v.  Hunting- 
ton First  Nat.  Bank,  15  Atl.  433 
(1888). 

Texas. —  Cuneo  v.  De  Cuneo,  34 
Tex.  Civ.  App.  436,  59  S.  W.  284 
(1900). 

Wisconsin. —  Clemens  v.  Clemene, 
28  Wis.  637,  9  Am.  Rep.  520   (1871). 

10.  Iowa. —  Farley  v.  O'Malley,  77 
Iowa  531,  42  N.  W.  435   (1889). 
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on  the  original  or  any  subsequent  ^^  hearing  of  the  cause  or  on 
proceedings  in  an  appellate  court.^^  ISTor  is  it  important,  in  this 
connection,  whether  the  pleadings  are  in  abatement''^  or  in  bar 
or,  indeed,  whether  they  are  still  pleadings  in  the  case  at  all.-^* 

§  1248.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings) ;  In  Other  Cases;  Formation  of  Issue. —  As  has  been 
stated  elsewhere  at  greater  length^  the  effect  which  procedure,  as 
embodied  in  the  rules  of  pleading,  attaches  to  a  formal  judicial 
admission  falls  away  from  the  statement  when  the  latter  is  re- 
moved from  the  action  in  which  it  was  made  and  transferred  into 
a  different  judicial  proceeding.  So  far  as  the  declaration  in  ques- 
tion has  been  made  on  account  of  its  desirability  for  formulating 
a  particular  issue,  the  statement  in  a  former  pleading  is  functus 
officio^  and  of  no  further  procedural  validity  in  any  subsequent 


case; 


s 


For  some  consideration  of  the  probative  effect  of  the  claims  or 
denials  made  in  pleadings  as  bearing  upon  the  question  of  good 
faith,  see  Admissions  by  Conduct.'*    A  record,  of  course,  is  admis- 


Kentucky. —  Edwards  v.  Mattingly, 
107  Ky.  332,  53  S.  W.  1032,  21  Ky.  L. 
Kep.  1045    (1899). 

Missouri. —  Bowman  v.  Globe  Steam 
Heating  Co.,  80  Mo.  App.  628   (1899). 

'New  York. —  Breese  v.  Graves,  73 
N.  Y.  Suppl.  167,  67  App.  Div.  322 
(1901). 

Texas. —  Cook  v.  Hughes,  37  Tex. 
343    (1872). 

11.  Spurlock  V.  Missouri,  etc.,  E. 
Co.,  125  Mo.  404,  28  S.  W.  634 
(1894). 

12.  Warder,  etc.,  Co.  v.  Willyard, 
46  Minn.  531,  49  N.  W.  300,  24  Am. 
St.  Rep.  250  (1891)  ;  Mahan  v.  Brin- 
nell,  94  Mo.  App.  165,  67  S.  W.  930 
(1902)  ;  Folger  v.  Boyinton,  67  Wis. 
447,   30  N.  W.   715    (1886). 

13.  Witmer  v.  Schlatter,  2  Rawle 
(Pa.)   359   (1830). 

14.  Where  the  litigant  verifies  a 
pleading  by  his  oath  or  statutory  af- 
firmation the  cogency  of  the  admis- 
sion is  enhanced.  Hastings  r.  Speer, 
15  Pa.  Super.  Ct.  115    (1900). 


i  1248-1.    §  1241. 

2.  "  The  party  may  make  an  ad- 
mission in  one  suit  or  one  plea  which 
he  would  be  very  unwilling  to  follow 
in  another.  A  fact  which  is  either 
directly  or  impliedly  admitted  in 
pleading,  will  be  deemed  true  for  all 
the  purposes  of  that  issue;  but  it 
may  still  be  that  the  fact  does  not 
exist,  and  that  it  was  only  conceded 
in  the  particular  case  because  the 
party  did  not  think  it  important  in 
relation  to  that  matter  to  put  it  in 
issue."  Sarkweather  v.  Converse,  17 
Wend.  20,  23   (1837). 

3.  Boileau  v.  Rutlin,  2  Exch.  665, 
676  (1848);  Austin  v.  Austin,  27 
Aust.  L.  T.  17  (1905),  citing  The 
Fishmonger's  Coy  v.  Robinson,  5  JI.  & 
Gr.  192;  Buckmaster  c.  Meiklejohn, 
8  Ex.  634 ;  Mayor,  etc.,  of  Kiddermin- 
ster V.  Hardwick,  L.  R.  9  Ex.  13; 
Austin  I'.  Austin,  30  Vict.  L.  Rep. 
564  (1905). 

4.  §§  1392  et  seq.;  see  also,  §  1246. 


1585 


Pleadings  in  othee  Cases  as  Admissions. 


1249 


sible  at  any  time  as  proof  of  its  own  existence,''  i.  e.,  as  independ- 
ently relevant. 

§  1249.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  Use  as  Admissions. —  Unlike  its  pro- 
cedural effect,  tlie  probative  element,  if  any,  contained  in  an  alle- 
gation of  a  pleading,  is  inherent  and  goes  with  it  under  all  cir- 
cumstances, subject  to  retraction^  and  the  explanations  of  inad- 
vertance,  lack  of  knowledge  and  the  like.^  The  formal  judi- 
cial admission  so  far  as  it  represents  the  actual  or  en- 
dorsed statement  of  the  party  himself^  is  competent  in  another 
case  as  an  extra-judicial  admission.  In  other  words,  a  plead- 
ing may  contain  the  admission  of  the  party  which  is  competent 


5.  Boileau  v.  Rutlin,  3  Exoh.  665, 
677    (1848). 

§  1249-1.  Perry  v.  Simpson  Water- 
proof Mfg.  Co.,  40  Conn.  313  (1873)  ; 
Stowe  V.  Bishop,   58  Vt.  498    (1886). 

8.  Smith  V.  Fowler,  12  Lea  (Tenn.) 
163  (1883)  ;  Buzard  v.  McAnulty,  77 
Tex.  438  (1890).  See  also,  McDer- 
mott  iJ.  Mahoney,  (Iowa  1908)  115 
N.  W.  32  (mistake)  ;  Wilkins  v. 
Clawson,  (Tex.  Civ.  App.  1908)  110 
S.  W.  103. 

3.  Valley  Planting  Co.  v.  Wise, 
(Ark.  1909)  123  S.  W.  768;  Solari  v. 
Snow,  101  Cal.  387,  389,  35  Pac. 
1004  (1894)  ;  Long  v.  Lawson,  7  Ga. 
App.  461,  67  S.  E.  124  (1910).  See 
also, 

California.— DnS  r.  Duff,  71  Cal. 
513,  521,  12  Pac.  570  (1886);  Mc- 
Dermott  t'.  Mitchell,  47  Cal.  249  (1874). 

Illinois. —  Burgener  v.  Lippold,  128 
111.  App.  590   (1906). 

Maine. —  Rockland  v.  Farnsworth, 
89  Me.  481,  36  Atl.  989   (1897). 

Massachusetts, —  Stone  v.  Com.  181 
Mass.  438,  63  N.  E.  1074  (1902); 
Johnson  v.  Russell,  144  Mass.  409,  11 
N.  E.  670   (1887). 

Missouri. —  Dowzelot  v.  Rawlings, 
58  Mo.  75  (1874)  (drawn  at  instance 
of  client). 

Montana.— Tugue   v.    Caplice    Co., 


(Mont.  1903),  72  Pac.  297  (verified 
by  the  party  or  prepared  under  his 
instructions). 

Nebraska. —  Paxton  v.  State,  59 
Neb.  460,  81  N.  W.   383    (1899). 

New  York. —  Starkweather  v.  Con- 
verse, 17  Wend.  20,  22    (1837). 

Pennsylvania. —  Truby  v.  Seybert, 
12  Pa.  St.  101,  105  (1849).  Compare 
Floyd  V.  Kulp  Lumber  Co.,  232  Pa. 
357,  71  Atl.  13  (1908)  (pleadings, 
points  and  assignments  of  error ) . 
"  In  leaving  the  sphere  of  the  same 
cause,  parties  left  behind  all  questions 
of  judicial  admissions."  Viguerie  v. 
Mrs.  E.  D.  Burguieres  Planting  Co., 
121  La.  Ann.   97,  46  So.  114   (1908). 

A  prima  facie  connection  between 
the  party  and  the  allegations  of  his 
former  pleadings  is  established  by  the 
laws  of  Missouri.  The  pleading  is, 
therefore,  received,  as  an  admission, 
unless  cause  is  shown  to  the  contrary. 
Anderson  v.  McPike,  86  Mo.  293,  301 
(1885).  The  rule  is  otherwise  as  to 
stipulations  of  fact.  Acquiescence  by 
the  client  must  be  affirmatively 
shown.  Nichols  v.  Jones,  33  Mo. 
App.  657,  664  (1888).  The  rule  is 
the  same  in  Wisconsin.  Lindner  v. 
Ins.  Co.,  93  Wis.  526,  531,  67  N.  W. 
1125    (1896). 
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in  any  subsequent  cause*  when  properly  introduced  in  evidence.'* 

Under  these  circumstances,  a  statement  possesses  the  probative 

4.    California. —  Greer  v.  Tripp,  56 


Cal.   209    (1880). 

Connecticut. —  Insane  Connecticut 
Hospital  V.  Brookfield,  69  Conn.  1,  36 
Atl.   1017    (1897)     (petition). 

Georgia.— St.  Paul  F.  &  M.  Ins. 
Co.  v.  Brunswick  G.  Co.,  113  Ga.  786, 
39  S.  E.  483  (1901)  ;  Sons  &  Daugh- 
ters of  Job  1.  Wilson,  (Ga.  App. 
1908)   61  S.  E.  134. 

Illinois. —  Gardner  -v.  Meeker,  169 
111.  40,  48  N.  E.  307  (1897);  Soaps 
V.  Eichburg,  42  111.  App.  375   (1891). 

Indiana. —  Boots  i.  Canine,  94  Ind. 
408,  414    (1883). 

loica. — -Ayers  r.  Ins.  Co.,  17  Iowa 
176,   187    (1864). 

Kansas. —  Solomon  R.  Co.  v.  Jones, 
30  Kan.  601,  608,  2  Pac.  657   (1883). 

KentucTcy. —  Paducah  First  Nat. 
Bank  v.  Wisdom,  111  Ky.  135,  63  S. 
W.  461,  23  Ky.  L.  Rep.  (petition) 
(1901);  Clarke  !'.  Robinson,  5  B. 
Mon.  55  (1844).  See  also,  Ehrlick 
V.  Com.,  102  S.  W.  289,  31  Ky.  L. 
Kep.  401,  10  L.  R.  A.  (N.  S.)  995 
(1907). 

Louisiana. —  Vredenburgh  v.  Baton 
Rouge  Sugar  Co.,  52  La.  Ann.  1666, 
28  So.  122  (1900);  Wells  v.  Comp- 
ton,  3  Rob.  171,  182  (1842);  Flower 
r.  O'Connor,  8  Mart.  (N.  S.)  555 
(1830)     (petition). 

Maine. —  Parsons  v.  Copeland,  33 
Me.   370,  374    (1851). 

Maryland. —  Nicholson  v.  Snyder, 
97  Md.   415,   55  Atl.   484    (1903). 

Massachusetts. —  Smith  17.  Paul 
Boyton  Co.,  176  Mass.  217,  57  N.  E. 
367  (1900)  ;  Radclyffe  v.  Barton,  161 
Mass.  327,  37  N.  E.  373  (1894); 
Boston  V.  Richardson,  13  All.  146, 
162    (1866). 

Minnesota. —  O'Riley  r.  Clampet, 
53  Minn.  539,  55  N.  W.  740    (1893). 

Nelraska. —  Paxton  v.  State,  60 
Neb.  763,  84  N.  W.  254  (1900).  See 
also,  Wesnieski  r.  Vanek,  (Neb.  1904) 
99  N.  W.  258    (plea  of  guilty). 

New      York. —  Hutchins      r.      Van 


Vechten,  140  X.  Y.  115,  118,  35  N. 
E.  446    (1893). 

North  Carolina. —  Guy  v.  Manuel, 
89  N.  C.   83    (1883). 

Oklahoma. —  limerick  v.  Lee,  17 
Okl.   165,  87   Pac.  859    (1906). 

Oregon. —  Feldman  l.  McGuire,  34 
Or.  309,  55  Pae.  872   (1899). 

Pennsylvania. — ■  Kline  r.  Hunting- 
don First  Nat.  Bank,  15  Atl.  433 
(1888)  ;  McClelland  v.  Lindsay,  1  W. 
&  S.   360   (1841). 

Texas. —  Southern  Pac.  Co.  v.  Wel- 
lington, (Tex.  Civ.  App.  1900)  57  S. 
W.  856  (petition)  ;  Buzard  v.  Mc- 
Anulty,  77  Tex.  438,  445,  14  S.  W. 
138  (1890).  See  also,  Seligmann  v. 
L.  Greif  &  Bro.,  (Tex.  Civ.  App. 
1908)  109  S.  W.  214;  Pecos  &  X.  T. 
Ry.  Co.  r.  Blasengame,  (Tex.  Civ. 
App.  1906)  93  S.  W.  187  (contra- 
diction ) . 

Wisconsin. —  Lee  v.  R.  Co.,  101 
Wis.  352,   77  N.  W.  714    (1898). 

United  States. — Hyman  v.  Wheeler, 
29  Fed.  347  (1886);  Church  r.  Shel- 
ton,  5  Fed.  Gas.  No.  2,714,  2  Curt. 
271    (1855). 

England. —  Be  Walters,  61  L.  T. 
Rep.  (N.  S.)  872,  63  L.  T.  Rep.  (N. 
S.)  328  (1890);  Tileyr.  Cowling, 
Buller  N.  P.  243,  1  Ld.  Raym.  744 
(1701). 

Canada. — Domville  r.  Ferguson,  17 
N.  Br.  40  (1877).  Whether  the 
pleading  is  sworn  to,  is  not  regarded 
as  essential.  Wilkins  v.  Clawson, 
(Tex.  Civ.  App.  1908)   110  S.  W.  103. 

Some  doubt  has  been  expressed  as 
to  the  propriety  of  such  a  ruling  ex- 
cept where  the  admission  in  the 
former  pleading  amounts  to  an  estop- 
pel. In  view  of  the  number  of  pleas 
allowed  to  a  party,  the  fear  is  enter- 
tained lest  conflicting  admissions  may 
arise.  Semble,  Boileau  r.  Rutlin, 
Arg.,  2  Exch.  665  (1848).  See  also. 
Carter  )-.  James,  13  M.  &  W.  137 
(1844). 

5.     Greenville     v.     Old     Dominion 
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force  of  an  extrajudicial  admission  and  is  subject  to  the  rules  of 
procedure  or  canons  of  administration  applicable  to  statements  of 
this  class.®  For  the  same  pervasive  reason  that  a  party  is  account- 
able for  his  statements,  it  is  held  to  be  not  in  the  least  necessary 
that  the  litigant  offering  the  declaration  should  have  had  any  con- 
nection with  the  suit  in  which  the  pleading  was  filed.'^    That  the 


Steamship  Co.,   104   N.   C.   91,  10  S. 
E.   147    (1889). 

The  remaining  pleadings,  so  far  as 
explanatory  or  qualifying  are  com- 
petent at  the  instance  of  the  declar- 
ant in  the  alleged  admiggion.  Callan 
V.  McDaniel,  73  Ala.  96  (1882)  ;  Mc- 
Nutt  V.  Dare,  8  Blackf.  (Ind.)  35 
(1846);  Eldridge  V.  Duncan,  1  B. 
Mon.  (Ky.)  101  (1840)  (answer  in 
equity  offered;  bill  may  be  read); 
Smith  V.  Chenault,  48  Tex.  455 
(1878).  See  also,  McCaskill  v. 
Walker,  147  N.  C.  195,  61  S.  E.  46 
(1908).  Statements  in  other  or  the 
same  pleadings  which  do  not  explain 
or  qualify  are  not  rendered  compe- 
tent, by  reason  of  the  fact  that  the 
general  subject  is  affected  by  the 
original  admission.  Gunn  v.  Todd, 
21  Mo.  303,  64  Am.  Dec.  231  (1855)  ; 
Lewis  V.  Norfolk,  etc.,  R.  Co.,  132  N. 

Misleading  the  jury  will  not,  as  an 
administrative  matter,  be  permitted. 
An  extract  will  not  be  received  which 
is  clearly  contrary  to  the  effect  of 
the  pleading  as  a  whole.  Milliken  v. 
Thyson  Commission  Co.,  (Mo.  1907) 
101  S.  W.  604. 

6.  Connecticut. —  Robbins  v.  Wol- 
cott,   28   Conn.  396    (1859). 

Indiana. —  Louisville,  etc.,  R.  Co. 
V.  Hubbard,  116  Ind.  193,  18  N.  E. 
611    (1888). 

Kansas. —  Murphy  v.  Hindman,  58 
Kan.  184,  48  Pac.  850    (1897). 

Louisiana. —  Martin  v.  Boler,  13 
La.  Ann.   369    (1858). 

Maine. —  Parsons  v.  Copeland,  33 
Me.   370,   54  Am.  Dee.  628    (1851). 

Minnesota. —  Rich  v.  Minneapolis, 
40  Minn.  82,  41  N.  W.  455   (1889). 

Missouri. —  Wa.rfield  v.  Lindell,  30 
Mo.  272,  77  Am.  Dec.  614   (1860). 


Nebraska. —  Wesnieski  v.  Vanek,  99 
N.  W.  258    (1904)     (plea  of  guilty). 

South  Carolina. —  Martin  v.  Camp- 
bell, 11  Rich.  Eq.  205    (1860). 

Vermont. — -Whitcher  v.  Morey,  39 
Vt.  459    (1867). 

Virginia. —  Tabb  v.  Cabell,  17 
Gratt.   (Va.)    160   (1867). 

Wisconsin. —  Clemens  v.  Clemens, 
28  Wis.  637,  9  Am.  Rep.  520  (1871)  ; 
§§   1288   et  seq. 

The  rule  applies  even  where  the 
pleadings  are  under  oath. 

Illinois. —  Burnham  v.  Roberts,  70 
111.   19    (1873). 

Kansas. —  Solomon  R.  Co.  v.  Jones, 
30  Kan.  601,  2  Pac.  657   (1883). 

Maryland. —  Nicholson  v.  Snyder, 
97  Md.  415,  55  Atl.  484    (1903). 

Massachusetts. — Elliott  v.  Hayden, 
104  Mass.  180   (1870). 

United  States. —  Blanks  v.  Klein, 
53   Fed.  436,  3  C.   C.  A.   585    (1892). 

7.  Alabama. —  Royall  v.  McKen- 
sie,  25  Ala.  363   (1854). 

Florida. —  Booth  v.  Lenox,  34  So. 
566    (1903). 

Georgia. —  St.  Paul  'F.  &  M.  Ins. 
Co.  V.  Brunswick  Grocery  Co.,  113 
Ga.  786,  39  S.  E.  483    (1901). 

Maine. —  Parsons  v.  Copeland,  33 
Me.   370,   54  Am.   Dec.  628    (1851). 

Minnesota. —  O'Riley  v.  Clampet, 
53  Minn.   539,  55  N.  W.  740    (1893). 

Missouri. —  Warfield  v.  Lindell,  30 
Mo.  272,  77  Am.  (Dec.  614  (1860); 
Kirkpatrick  v.  Metropolitan  St.  Ry. 
Co.,  311  Mo.  68,  109  S.  W.  683 
(1908). 

North  Carolina. —  Kiddie  v.  De- 
brutz,  2  N.  C.  420    (1796). 

Pennsylvania. — Floyd  v.  Kulp  Lum- 
ber Co.,  222  Pa.  257,  71  Atl.  13 
(1908). 
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pleading  in  question  was  filed  in  a  different  jurisdiction  is  not  re- 
garded as  material.* 

§   1250.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  Conditions  of  Admissibility — The 

essential  conditions  of  admissibility  in  case  of  a  prior  pleading  re- 
garded as  an  extra-judicial  admission  are  therefore  two.  (a)  The 
statement  offered  must  be  made  by  a  party  to  the  suit  in  which  it 
is  tenedered.-^  (b)  The  declaration  must  have  been,  when  orig- 
inally made,  thait  of  the  party  himself,  based  upon  his  personal 
knowledge ;  it  must  be,  in  some  way,  to  use  a  common  but  express^ 
ive  phrase,  "  be  brought  home  "  to  the  party.  The  agency  of  coun- 
sel, for  the  purposes  of  the  case  in  which  the  statement  is  made, 
may  very  properly,  as  a  necessary  requirement  for  the  orderly 
conducting  of  judicial  proceedings,  bind  the  client  for  the  time 
being,"  but,  outside  'the  case,  the  latter  is  affected  only  by  his  own 
statements,  those  which  he  personally  makes  as  and  because  he 
believes  them  to  be  true^  or  which  for  the  same  reason,  he  states 
through  his  counsel.''    It  follows  that  a  party's  judicial  admissions 


Texas. —  Burleson  v.  Goodman,  32 
Tex.  229  (1869);  L.  Greif  Bro.  v. 
Seligman,  (Tex.  Civ.  App.  1904)  83 
S.  W.  533. 

Virginia. —  Hunter  v.  Jones,  6 
Band.  540    (1828). 

West  Virginia. —  Wilson  v.  Phoenix 
Powder  Mfg.  Co.,  40  W.  Va.  413,  21 
S.  E.  1035,  52  Am.  St.  Rep.  890 
(1895). 

United  States. —  General  Electric 
Co.  V.  Jonathan  Clark,  etc.,  Co.,  108 
Fed.  170   (1901). 

8.  Kirkpatrick  v.  Metropolitan  St. 
By.  Co.,  211  Mo.  68,  109  S.  W.  682 
(1908)  [reversed,  (App.)  107  S.  W. 
1025].  j 

§  1250-1.     §§  1310  et  seq. 

2.  Ayres  v.  Hartford  F.  Ins.  Co., 
17  Iowa  176,  85  Am.  Dec.  553 
(1864)  ;  Bowzelot  v.  Bawlings,  58 
Mo.  75    (1874). 

3.  Alalama. — Tennessee  Coal,  etc., 
R.  Co.  V.  Linn,  3  23  Ala.  112,  26  So. 
245,  82  Am.  St.  Bep.  108    (1898). 


California. —  Duff  v.  Duff,  71  Cal. 
513,   12   Pac.   570    (1886)     (petition). 

Massachusetts. —  Dennie  r.  Wil- 
liams, 135  Mass.  28    (1883). 

Mississippi. — Meyer  v.  Blackemore, 
54  Miss.  570    (1877). 

Montana. — Tague  v.  John  Caplice 
Co.,  28  Mont.  51,  72  Pac.  297  (1903). 

New  Yorl-. — Cook  v.  Burr,  44  X. 
y.  156   (1870). 

Pennsylvania. —  Owens  v.  Dawson, 
1  Watts  149,  151,  26  Am.  Dec.  49 
(1832). 

United  States. —  Delaware  County 
Com'rs  V.  Diebold  Safe,  etc.,  Co.,  133 
U.  S.  473,  10  S.  Ct.  399,  33  L.  ed. 
674  (1890)  ;  Pope  v.  Allis,  115  U.  S. 
363,  6  S.  Ct.  69,  29  L.  ed.  293  (1885). 

England. —  Beg.  v.  Simmonds,  4 
Cox   C.   C.   277    (1850). 

4.  Johnson  v.  Russell,  144  Mass. 
409,  11  N.  E.  670  (1887)  ;  Bliss  v. 
Nichols,  12  Allen  (Mass.)  443 
(1866). 
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do  not  bind  his  codefendant,  in  another  cause.®  That  they  must 
be  clear  and  definite,  upon  knowledge^  and  not  proceed  from  in- 
formation and  belief  is  established  by  the  same  line  of  judicial 
reasoning. 

§  1251.  (Format  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  Civil  and  Criminal  Cases. —  It  is  not 

material  that  the  pleading  offered  in  a  civil  case  was  originally 
filed  in  a  criminal  prosecution,^  although  the  pleas  of  guilty^  or 
nolo  contendere^  more  closely  resemble  admissions  by  conduct* 
and  are,  in  effect,  merely  circumstantial  evidence,  not  relevant 
upon  a  subsequent  trial.  Considerations  of  an  entirely  different 
nature  than  actual  belief  in  the  statements  of  the  charge  may  have 
determined  the  party  to  plead  as  he  has  done. 

§  1252.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  Code  Pleading. —  In  this  connection, 
the  important  effect  upon  the  rules  of  pleading  introduced  by  the 
general  adoption  of  the  system  of  "  Code  pleading,"  so  called,'' 
should  not  be  overlooked.  The  new  system  by  the  close  assimila- 
tion of  its  rules  to  those  of  equity  has  materially  affected  the 
relative  importance  of  the  rules  of  equity  and  common  law  plead- 
ing, at  the  expense  of  the  latter.  Under  such  a  system  the  allega- 
tions of  the  pleader,  more  particularly  those  contained    in  the 

5.  McDermott  v.  Mitchell,  47  Oal.  Wis.  67,  69,  72  (1885)  (oral  plea  of 
249    (1874);    Lunday  v.  Thomas,  26       guilty). 

Ga.  537   (1858).  2.    Young  v.  Copple,   52   111.   App. 

6.  Martin  v.  Campbell,  11  Eich.  547  (1893)  ;  Jones -K.  Cooper,  97  Iowa 
Eq.    (S.   C.)    205    (1860).  735,  65  N.  W.  1000    (1896);  State  v. 

7.  New  York  v.  Fay,  53  Hun  (N.  Bowe,  61  Me.  171  (1873)  (rejected 
Y.)  553,  554,  6  N.  Y.  Suppl.  400  for  ambiguity)  ;  Clark  «.  Irvin,  9  Ohio 
(1889).  131    (1839). 

That  a  statement  in  a  pleading  is  3.     White   v.    Creamer,    175   Mass. 

based    upon  information    and    belief  567,     56     N.     E.     832     (1900),     per 

has,    however,    been    held   merely   to  Lathrop,  J.;  State  v.  La  Rose,  71  N". 

affect  its  weight.     Pope  v.  Allis,  115  H.  435,  52  Atl.  943   (1902),  per  Par- 

U.  S.  363,  370,  6  S.  Ct.  69,  29  L.  ed.  sons,  J. 

393    (1885);  Doe  v.  Steel,  3  Oampb.  To  discredit  a  witness's  evidence  a 

115,  13   Rev.  Rep.  768    (1811).     See  plea  of  nolo  contendere  has  been  re- 

also,     Adams   v.   M'Millan,    7    Port.  ceived.     State  v.  Henson,  66  N.  J.  L. 

(Ala.)    73    (1838);  Bees  v.  Lawless,  601,    50    Atl.    468,    616    (1901),    per 

4  Litt.    (Ky.)    218    (1823);   Slack  v.  Van  Syckel,  J. 

Buchannan,  Peake  5    (1790).  4.    §§  1392  et  seq. 

§    1251-1.     Birchard   v.    Booth,   4  §  1252-1.    §  953. 
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answer/  may  well  be  more  readily  regarded  as  requiring  less  of 
the  technivsal  skill  of  counsel  and  correspondingly  more  of  tlie 
actual  knowledge  and  statement  of  the  party.^  A  further  effect, 
or  perhaps  more  properly  a  slightly  different  statement  of  the 
same  effect,  of  the  change  from  common  law  to  statutory 
and  from  statutory  to  code  pleading  is  to  create  a  large  number  of 
special  admisisions  or  denials  instead  of  the  constructive  admission 
by  non-denial  as  it  existed  at  the  common  law.  Logic  is  thus  sub- 
stituted for  procedure ;  the  field  of  rule  is  abandoned  and  that  of 
reasoning  entered.  This  is  quite  in  accordance  with  legal  evolu- 
tion and  is  in  main,  highly  salutary.  In  many  respects,  the 
change,  which  seems  not  to  have  received  quite  the  attention  which 
it  merits,  involves  important  consequences  in  many  particulars. 

Effect  on  trial  hy  jury. —  For  example,  it  creates  a  very  severe 
strain  upon  trial  by  jury.  The  common  law  system  of  pleading, 
'the  original  concomitant  of  a  jury  trial,  simplified  ithe  issue  before 
the  casual  tribunal  into  a  single,  simple  and  easily  intelligible 
proposition  of  fact.  The  single  judge  sitting  in  equity  was  clearly 
competent  to  handle,  with  his  highly  trained  intellectual  acumen, 
the  multifarious  issues  raised  by  the  intricacies  of  equity  plead- 
ing. The  prevailing  American  system  not  only  places  upon  the 
jury  the  burden  of  deciding  many  issues  raised  by  equity  pleading 
in  its  code  form  but  absolutely  deprives  them  of  the  useful  com- 
ments of  the  presiding  judge*  which  the  'common  law  system 
deemed  to  be  necessary,  in  trial  by  judge  and  jury,  to  enable 
the  latter  properly  to  determine  the  greatly  simplified  issue  pre- 
sented to  them  by  common  law  pleading.  In  other  words,  at  the 
same  time  that  it  more  than  doubled  the  burden  upon  the  popu- 
lar branch  of  the  tribunal  it  removed  a  large  portion  of  absolutely 
essential  aid.  In  view  of  the  intricacy  of  modern  affairs,  it  may 
well  be  doubted,  whether  the  intellectual  power  and  moral  tone 
of  the  average  jury  has  increased  in  sufficient  proportion  to 
enable  them  to  sustain,  with  entire  credit,  this  additional  burden. 
The  counterbalancing  procedural  expedient  would  be  to  restrict, 

2.  Boots  V.  Canine,  94  Ind.  408,  that  it  does  state  facts,  then  it  is 
412   (1883).  logically  inconceivable  that  it  should 

3.  "  If  it  can  be  said  that  courts  not  be  evidence  against  the  party.'' 
c4n  presume  that  an  answer  under  Boots  r.  Canine,  94  Ind.  408,  413 
our  code  does  not  state  facts,  then  it  (1883), 

may  be  logically  said  that  it  is  not  4.    §§  281  et  seq. 

evidence,   but  if  the  presumption   is, 
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so  far  as  practicable,  the  jury  to  answering  special  interroga- 
tories, as  is  already  done  in  several  states.®  Further  relief,  so 
far  as  deemed  desirable,  might,  as  is  elsewhere  eiuggested,"  be 
acquired  by  restricting  juries  to  the  finding  of  special  verdicts, 
making  these  ^findings  final  in  all  stages  of  the  case  except  so 
far  as  specifically  set  aside  by  the  presiding  judge  or  in  an 
appellate  court. 

In  the  present  connection,  the  most  obvious  effect  of  the  adop- 
tion of  equity  instead  of  common  law  pleading  for  Titse  in  jury 
trials  is  to  increase  the  field  of  evidence  in  the  case  of  pleadings, 
at  the  expense  of  that  of  procedure,  making  the  allegations  of  a 
pleading  of  comparatively  trifiing  effect  in  forming  an  issue  when 
compared  to  their  operation  as  admissions. 

§  1253.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  Law  and  Equity. —  The  probative 
quality  of  the  statement  being  inherent,  and  independent  of  par- 
ticular conditions,  other  than  that  it  should  have  been  made  by  a 
present  party,  it  is  immaterial  that  a  statement  tendered  in  an 
action  at  law  was  originally  m'ade  in  a  bill  in  equity,^  answer  in 
chancery^  or  other  equitable  pleadings.^  Nor  is  it  material  for 
the  same  reasons,  that  the  admission  offered  in  a  trial  in  equity  was 
originally  made  in  the  pleadings  of  an  action  at  law. 

§  1254.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  Equity  Pleadings;  Answer. —  The 

methods  and  objects  of  equity  pleading  are  sufficiently  diverse 
from,  those  of  common  law  pleading  to  present  certain  funda- 
mental differences  regarding  the  effect  of  statements  therein  as 
admissions.  This  is  especially  true  in  connection  with  the  answer 
to  a  bill  in  equity.  Such  an  answer  presents  the  personal  actual 
admissions  of  the  party,  in  contradistinction  to  the  constructive 
admission  of  the  common  law  in  failing  to  deny  the  allegations 
of  the  previous  pleading.  The  statements  contained  in  the  sworn 
answer  of  the  defendant  have  therefore  been  customarily  received 

6.    §§  97  et  seq.  2.    Printup  v.   Patton,  91  Ga.   422 

6.    §§  95  et  seq.  (1893),  per  Milner,  J.;   Radclyffe  v. 

§    1253-1.    Callan  v.  McDaniel,  72  Barton,    161   Mass.    327    (1894),   per 

Ala.    96    (1882);    Cooper   v.    Day,    1  Lathrop,  J. 

Rich.  Eq.   (S.  C.)  26  (1844);  Buzard  3.    Lowney  v.  Perham,  20  Me.  235 

V.  McAnulty,  77  Tex.  438,   14  S.  W.  (1841). 

138    (1890). 
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as  his  admissions,  as  that  term  is  understood  in  the  law  of  evi- 
dence.-^ The  rule  is  the  same  whether  the  bill  was  for  relief  or 
discovery.^ 

§  1255.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases;  Equity  Pleadings);  Bill. —  It  is 

natural  that  statements  in  bills  in  equity,  which  are  most  often 
the  work  of  counsel  are  deemed  of  less  probative  value,^  than  those 
contained  in  the  answer^  which  is  more  directly  moulded  by  in- 
formation .derived  directly  from  the  client.  The  bill  in  equity, 
while  at  first  regarded  in  much  the  same  light  as  the  answer,^ 
and  consequently  as  containing  statements  available  as  the  admis- 
sions of  the  complainant,  became,  at  a  later  date,  subject  to  a 
radical  change,  in  this  particular,  with  the  growth  of  equity  prac- 
tice. As  the  discovery  in  the  answer  need  be  no  more  specific  than 
the  charging  allegations  of  the  bill,  it  was  deemed  necessary  to 
charge,  as  positive  allegations  of  fact,  the  existence  of  all  circum- 
stances as  to  which  discovery  was  desired.  Formal  and  compre- 
hensive charges,  not  in  fact  known  to  be  true  or  relied  on  by  the 
complainant  as  actually  existing  were  gravely  advanced  with  limi- 
tations imposed,  not  by  the  knowledge  or  conscience  of  the  client 
but  by  the  ingenuity  and  resooircefulness  of  his  counsel.*    With 

§      1254-1.       Florida. —  Booth      v.  4.     Adams    v.    MIMillan,     7    Port. 

Lenox,  34  So.  566    (1903).  (Ala.)     73,     85     (1838);     Rankin    v. 

Illinois. —  Robbins  v.  Butler,  24  111,  Maxwell,  2  A.  K.  Marsh.   (Ky.)   488, 

387,  427    (1860).  491   (1820);  Malcolmson  v.  O'Dea,  10 

Massachusetts. —  Williams    v.    Che-  H.   L.    Cas.    593    (1863);    Boileau   v. 

ney,  3  Gray  215.  220    (1855).  Rutlin,  2  Exch.  665,  676   (1848)  ;  Doe 

Ohio. —  Broadrup   v.   Woodman,   27  v.   Sybourn,    7   T.   R.    1    (1796),   per 

Ohio  St.  553    (1875).  Lord  Chief  Justice  Kenyon. 

England. —  Lady  Dartmouth  v.  Rob-  The    practice    in    equity    differed 

erts,  16  East  334,  339  (1812)  ;  BuUer,  somewhat  from  that  prevailing  in  the 

Trials  at  Nisi  Prius,  237   ( 1767 ) .  courts  of  common  law.     "At  law,  the 

2.    Judd  v,  Gibbs,  3  Gray   (Mass.)  rule    of   evidence    is    that    a,   bill    in 

539,  543   (1855).    See,  contra,  Arnold  chancery  ought  not  to  be  received  in 

V.     Caldwell,     1     Manitoba     81,     155  evidence,  for  it  is  taken  to  be  the  sug- 

(1884).  gestions  of  counsel  only;  but  in  this 

§    1255-1.  Miller   v.    Chrisman,   25  court  it  has  often  been  allowed."   Ives 

111.  269    (1861);   Rankin  V.  Maxwell,  v.    Medcalfe,    1   Atk.    63,   65    (1737), 

2  A.  K.  Marsh.    (Ky.)    488,   12  Am.  per  Lord  Chancellor  Eardwicke.   "The 

Dec.  431   (1820).  court  looks  upon  them  [these  allega- 

2.  Doe  V.  Steel,  3  Campb.  115,  13  tions]  as  the  mere  suggestions  of 
Rev.  Rep.  768  (1811)  ;  Grant  v.  Jack-  counsel,  and  connives  at  untrue  state- 
son,  Peake  203    (1793).  ments  made  only  for  the  purpose  of 

3.  Snow  r.  Phillips,  1  Sid.  220  putting  questions  founded  upon  them 
(1665)  ;  BuUer,  Trials  at  Nisi  Prius,  to  the  defendant."  Gresley,  Evid.  in 
235    (1767).  Equity,  p.  323.     A  bill  is  said  to  be 
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no  semblance  of  fairness  could  such  a  pleading  be  held  to  contain 
the  personal  admissions  of  the  complainant.^ 

§  1256.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  State  and  Federal  Courts. —  State- 
ments used  in  pleading  in  a  federal  court  may  do  service  as  ad- 
missions in  a  'State  court  and  the  reverse  is  equally  true.^ 


"  no  more  than  the  surmises  of  coun- 
sel for  the  better  discovery  of  the 
title."  I«rd  Ferrers  v.  Shirley,  Fitzg. 
195,  197  (1730).  "It  was  a  bill  of 
this  kind  which,  when  it  was  served 
upon  John  Wesley  in  1745,  drew 
from  him  the  following  observations: 
'  I  called  on  the  Solicitor  I  had  em- 
ployed in  the  suit  lately  commenced 
against  me  in  Chancery,  and  here  I 
first  saw  that  foul  monster,  a  Chan- 
cery Bill.  A  scroll  it  was  of  43 
pages  in  large  folios  to  tell  a  story 
which  needed  not  to  have  taken  up 
forty  lines,  and  stufifed  with  such 
stupid  senseless  improbable  lies, 
many  of  them,  too,  quite  foreign  to 
the  question,  as  I  believe  would  have 
cost  the  compiler  his  life  in  any 
Heathen  Court  either  of  Greece  or 
Rome,  and  this  is  equity  in  a  Chris- 
tian country.'  Fifty  years  later, 
Jeremy  Bentham,  who  had  been  bred 
in  an  attorney's  office,  was  content 
to  call  an  Original  Bill  '  a  volume 
of  notorious  lies.'  The  orthodox  pro- 
fessional view  of  a  Bill  may  be  found 
soberly  stated  in  the  once  classic 
pages  of  Lord  Redesdale's  Treatise  on 
Pleading.  After  stating  the  nine 
parts  of  a  Bill  he  adds  '  some  of  them 
are  not  essential  and  particularly  it 
is  in  the  discretion  of  the  pleader 
to  allege  any  pretence  o€  the  defend- 
ant in  opposition  to  the  plaintifT's 
claims  or  to  interrogate  the  plain- 
tiff specially.  The  indiscriminate  use 
of  these  parts  of  a  Bill  in  all  cases 
has  given  rise  to  a  common  reproach 
to  practitioners  in  this  line  that 
every  Bill  contains  the  same  story 
three  times  told."  Augustine  Birrell, 
Q.  C,  Century  of  Law  Reform,  p.  183. 


5.  Alaiama. —  Burden  v.  Cleveland, 
4  Ala.  225,  337  (1843). 

Georgia. —  Lamar  v.  Pearre,  90  Ga. 
377,  17  S.  E.  93   (1893). 

Kentucky. —  Rees  v.  Lawless,  4  Litt. 
218  (1833).  See  also,  McConnell  v. 
Bowdry,  4  T.  B.  Monr.  393,  395 
(1827). 

Massachusetts. —  Elliot  v.  Hayden, 
104  Mass.  180,  183   (1870). 

Pennsylvania. —  Owens  v.  Dawson,  1 
Watts  149,  150  (1832). 

United  States. —  Church  v,  Shelton, 
2  Curt.  271,  274  (1855)  (libel  in 
admiralty ) .  To  the  contrary  effect, 
see  Schmisseur  v.  Beatrie,  147  111. 
210,  216,  35  N.  E.  525  (1893).  "The 
Court  never  reads  a  bill  as  evidence 
of  plaintiff's  knowledge  of  a  fact.  It 
is  mere  pleader's  matter.  The  state- 
ments of  a  bill  are  no  more  than  the 
flourishes  of  a  draftsman.  No  decree 
was  ever  founded  on  the  allegations 
of  a  plaintiff's  bill  as  evidence  of 
facts."  Kilbee  v.  Sneyd,  2  Moll.  186, 
208  (1838).  "Bills  in  equity  are 
notoriously  filled  with  fictitious  mat- 
ter. Neither  is  it  allowed  to  be  used 
against  the  plaintiff,  the  assertor  of 
these  false  allegations,  because  it  has 
been  found  by  experience  that  under 
the  present  system  of  pleadings  no 
process  is  so  efficacious  in  eventually 
eliciting  the  truth."  Gresley,  Evi- 
dence in  Equity,  333,  323. 

The  bill  may,  however,  serve  some 
other  purpose. —  It  may  identify  the 
premises  in  question.  Francis  v. 
Hazlerig,  1  A.  K.  Marsh.'  (Ky.)  93 
(1817). 

§  1256-1.  Kankakee,  etc.,  R.  Co.  v. 
Horan,  131  111.  388,  23  N.  E.  631 
[affirming  30  111.  App.  553    (1890)]. 
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§   1257.  (Format  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Otlier  Cases);  Superseded  or  Abandoned;  Evidence 

Rejected. —  While  a  party  is  no  longer  bound  by  pleadings  which 
have  been  superseded  by  amendment,  or  otherwise,  as  pleadings 
in  the  case-^  he  is  still  affected  by  the  statements  contained  in 
them^  as  extra-judioial  admissions,^  so  far  as  they  can  fairly  be 

See  also,  Meissner  r.  Standard  Ey., 
etc.,  Co.,  211  Mo.  112,  109  S.  W.  730 
(1908). 

§  1257-1.  Arkansas. —  Holland  v. 
Rogers,  33  Ark.  251   (1878). 

California. —  Johnson  v.  Powers,  65 
C'al.  179,  3  Pac.  625   (1884). 

Indiana. —  Boots  v.  Canine,  94  Ind. 
408    (1883). 

Minnesota. —  Reeves  v.  Cress,  80 
Minn.  466,   83  N.  W.  443    (1900). 

Mississippi. —  Gilmore  v.  Borders,  2 
How.   824    (1838). 

Montana. —  Mahoney  v.  Butte  Hard- 
ware Co.,  19  Mont.  377,  48  Pac.  545 
(1897). 

Xchrask-a. —  Woodworth  v.  Thomp- 
son, 44  Neb.  311,  62  N.  W.  459 
(1895). 

New  York. —  Strong  v.  Dwight,  11 
Abb.  Pr.   (N.  S.)   319   (1871). 

Utah. — Kirkpatrick-Koch  Dry-Goods 
Co.  v.  Box,  13  Utah  494,  45  Pac.  629 
(1896).  The  withdrawal,  before 
trial,  of  an  admission  contained  in  a 
pleading,  while  it  does  not  destroy 
the  force  thereof  as  evidence,  nullifies 
its  conclusiveness.  Caldwell  v.  Drum- 
mond,    (Iowa  1903)    96  X.  W.  1122. 

2.  Illinois. —  Bartlow  v.  Chicago, 
B.  &  Q.  R.  Co.,  243  111.  332,  90  N.  E. 
721    (1910)     (not   conclusive). 

loioa. —  Arnd  v.  Aylesworth,  123  N. 
W.  1000  (1909);  Ludwig  t:.  Black- 
shere,  102  Iowa  366,  71  N.  W.  356 
(1897). 

Kentucky: — Wyles  v.  Berry,  76  S, 
W.  126,  25  Ky.  L.  Rep.  606  (1903). 

Maine. —  State  V.  Bowe,  61  Me.  171 
(1872). 

Missouri. —  Meriwether  r.  Publish- 
ers: Geo.  Knapp  &  Co.,  224  Mo.  617, 
123  S.  W.  1100  (1909);  Anderson  V. 
McPike,  86  Mo.   293    (1885). 


New  York. —  Fogg  v.  Edwards,  20 
Hun   90    (1880). 

Texas. — •  Barrett  v.  Featherstone, 
89  Tex.  567,  35  S.  W.  11,  36  S.  W.  245 
(1896). 

Utah. — Kirkpatrick-Koch  Dry-Goods 
Co.  V.  Box,  13  Utah  494,  45  Pac.  629 
(1896). 

^yiseonsin. —  Lindner  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  93  Wis.  526,  67  N.  W. 
1125    (1896). 

Where  the  change  of  pleadings  pre- 
sents no  probative  force  the  tender 
of  an  abandoned  or  superseded  plead- 
ing may  properly  be  rejected.  Brierre 
r.  Cereal  Sugar  Co.,  102  Mo.  App. 
622,  77  S.  W.  Ill    (1909). 

3.  Alabama. —  New  v.  Young,  41  So. 
523    (1906). 

Connectieut. —  Loomis  V.  Norman 
Printers'  Supply  Co.,  81  Conn.  343, 
71   Alt.   358    (1908). 

Idaho. — Sliurtliflf  r.  Extension  Ditch 
Co.,  14  Idaho  416,  94  Pac.  574  (1908). 

Indiana. —  Boots  i'.  Canine,  94  Ind. 
408    (1883). 

loua. —  McDonald  v.  Nugent,  122 
Iowa  651,  89  N.  W.  506  (1904).  See 
also.  City  Deposit  Bank  of  Columbus 
V.  Green,  (Iowa  1908)  115  N.  W. 
893;  Hallowell  v.  McLaughlin  Bros., 
(Iowa  1907)  111  N.  W.  428  (war- 
rant). 

Kansas. —  Watt  r.  Missouri,  K.  & 
T.  Ry.  Co.,  82  Kan.  458,  108  Pac.  811 
(1910)  ;  Reemsnyder  V.  Reemsnyder, 
75  Kan.  565,  89  Pac.  1014    (1907). 

Kentueky. —  Wyles  V.  Berry,  25  Ky. 
L.  Rep.  606,  76  S.  W.  126  (1903). 

Missouri. —  Trask  r.  German  Ins. 
Co,,  58  ilo.  App.  431    (1894). 

'Nebraska. —  Miller  i,'.  Nioodemus,  58 
Neb.  352,  78  N.  W.  618   (1899). 
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considered  as  being  his  own/  Where,  as  most  frequently  happens, 
the  abandoned  or  superseded  pleading,  as  filed,  has  been  the  work 
of  counsel,  a  difference  of  opinion  presents  itself  as  to  how  far 
the  client  may  be  fairly  held  responsible  for  the  statements  con- 
tained in  them.  It  has  not  escaped  judicial  observation  that  prac- 
tical experience  shows  that  legal  advisers,  in  many  cases,  fail  cor- 
rectly to  understand  the  information  furnished  by  their  clients 
in  its  legal  bearings^  or  have  proved  unable  to  state  them  in  the 
pleadings  with  technical  accuracy.®    Indeed,  such  failures  notori- 

Savage,  140  N.  C.  472,  53  S.  E.  289 
(1906).  The  statement  of  the  party 
to  be  affected  by  a  given  declaration 
that  he  did  not  authorize  his  coun- 
sel to  make  it  may  be  weighed  by 
the  jury  in  connection  with  other  evi- 
dence on  the  point.  It  has  no  con- 
clusive operation  in  the  matter.  Over- 
ton V.  White,  117  Mo.  App.  576,  93 
S.  W.  363    (1906). 

The  pleadings  themselves  should  be 
introduced  into  evidence.  Boots  v. 
Canine,  94  Ind.  408  (1883);  Leach 
V.  Hill,  97  Iowa  81,  66  N".  W.  69 
(1896)  ;  Woodworth  v.  Thompson,  44 
Neb.  311,  62  N.  W.  450  (1895); 
Lindner  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  93  Wis.  526,  67  N.  W,  1125 
(1896).  See  also,  McGavock  v. 
Omaha,  40  Neb.  64,  5-8  N.  W.  543 
(1894). 

5.  Wenegar  v.  BoUenbach,  180  111. 
222,  54  N.  E.  192  (1899).  "The 
original  statement  of  a  party's  case 
is  often  hurriedly  prepared,  with  im- 
perfect information  of  the  facts,  and 
sometimes  under  misapprehension  ot 
the  law.  New  facts  are  revealed  at 
the  trial,  and  new  views  of  the  law 
^applicable  to  them  are  suggested." 
iTaft  V.  Fiske,   140  Mass.   250,  252,   5 

N.  E.  621   (1885),  per  Devens,  J. 

6.  "  It  would  be  a.  serious  embar- 
rassment to  that  liberal  amendment 
of  pleadings  contemplated  by  our 
statutes,  if  a  party  availing  himself 
of  the  leave  in  this  respect  granted 
by  the  court  could  only  do  so  by  sub- 
jecting himself  to  the  imputation  that 
his    new   form    of   statement,   by   its 


Oklahoma. —  Page  v.  Geiser  Mfg. 
Co.,  17  Okla.  110,  87  Pac.  851  (1906). 

Oregon. —  Elliff  v.  Oregon  R.  &  Nav. 
Co.,  99  Pac.  76  ( 1909 )  ;  Johnson  v. 
Sheridan  Lumber  Co.,  93  Pac.  470 
(1908). 

Rhode  Island. —  O'Connell  v.  E.  C. 
King  &  Son,  26  E.  I.  544,  59  Atl.  926 
(1905). 

Texas. —  Houston,  etc.,  R.  Co.  v.  De 
Walt,  (Civ.  App.  1903)  71  S.  W.  774. 
See  also.  Miller  v.  Drought,  (Tex. 
Civ.  App.  1907)  102  S.  W.  145;  Wil- 
liam Cameron  &  Co.  v.  Realmuto, 
(Tex.  Civ.  App.  1907)   100  S.  W.  194. 

Vermont. —  Scoville  v.  Brock,  79 
Vt.   449,   65   Atl.   577    (1907). 

Washington. —  Goldwater  v.  Burn- 
side,  22  Wash.  215,  60  Pac.  409 
(1900). 

Wisconsin. —  Schoette  v.  Drake,  120 
N.  W.  393  ( 1909 )  ;  Schultz  f.  Cul- 
bertson,   103   N.   W.   234    (1905). 

Weight  for  the  jury. — "When  a 
pleading  that  has  been  withdrawn  or 
superseded  is  offered  in  evidence,  the 
admissions  contained  therein  should 
be  construed  in  connection  with  the 
qualifying  statements,  if  any,  and 
that  it  is  for  the  jury,  and  not  for 
the  court,  to  determine  from  an  in-' 
spection  of  the  entire  pleading  the 
intent  of  the  party  who  interposed 
it."  Johnson  v.  Sheridan  Lumber 
Co.,    (Or.  1908)    93  Pac.  470. 

4.  Burns  v.  Maltby,  43  Minn.  161, 
45  N.  W.  3  (1890);  Southern  Pac. 
Co.  V.  Wellington,  (Tex.  Civ.  App. 
1900)  57  S.  W.  856  (verified  petition, 
abandoned ) .      See    also,    Norcum    v. 
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ously  constituted,  in  many  cases,  the  precise  reason  why  abandon- 
ment or  amendment  of  the  pleadings  has  proved  to  he  necessary 
for  the  protection  of  the  interests  committed  to  the  pleader. ''  Nor 
can  any  court  well  be  oblivious  to  the  circumstance  that  in  the 
average  instance  it  is  a  party's  attorney  who  signs  the  pleadings,^ 
or  even  verifies  them  by  oath.*  Nor  are  these  the  only  reasons 
why  a  court  may  well  hesitate  to  hold  a  client  responsible  for 
statements  which  counsel  have  placed  in  his  original  or  any  sub- 
sequent pleadings.  Most  often  the  party  is  assailed,  in  his  good 
faith  to  the  court,  by  his  adversary's  reference  to  the  state  of  the 
record  during  his  own  closing  argument.  The  inherent  unfair- 
ness of  permitting  an  attack  on  the  good  faith  of  the  litigant 
predicated  on  conflicting  positions  to  be  made  under  circumstances 
which  forbid  effective  reply, -^^  is  entirely  obvious. 

Such  considerations  have  influenced  certain  courts  to  hold  that 
except  where  some  special  connection-"^-^  has  been  shown  to  exist 
between  a  party  and  a  superseded  ^'  or  abandoned  ^^  pleading,  his 


difference  from  that  previously  made, 
showed  that  he  presented  a  simulated 
case."  Taft  v.  Fiske,  140  Mass.  250, 
252,  5  N.  E.  621  (1885),  per 
Devens,  J. 

7.  Taft  V.  Fiske,  140  Mass.  250,  5 
N.  E.   621,  54  Am.  Eep.   459    (1885). 

8.  Starkweather  f.  Kittle,  17  Wend. 
(N.  Y.)  20  (1837)  ;  Corbett  V.  Clough, 
8  S.  D.  176,  65  N.  W.  1074  (1896). 
See  also,  Wyles  v.  Berry,  76  S.  W. 
126,  25  Ky.  L.  Rep.  606    (1903). 

9.  Smith  V.  Davidson,  41  Fed.  172 
(1889).  The  case  of  a.  corporation 
presents  somewhat  different  features. 
Kirven  v.  Virginia-Carolina  Chemical 
Co.,    (S.    C.   1906)    145   Fed.   288. 

Where  the  client  expressly  au- 
thorizes or  directs  his  attorney  to 
verify  a,  pleading  hy  his  oath  the 
rule  is  otherwise.  Vogel  r.  Osborne, 
32  Minn.  167,  20  N".  W.  139    (1884). 

10.  It  would  be  unjust,  if,  in  a 
closing  argument,  the  counsel  could 
be  allowed  to  compare  the  answer 
originally  made  with  that  finally  re- 
lied on,  without  an  investigation  of 
all  the  circumstances  under  which 
the  original  answer  was  made.  Yet 
such   an   investigation   would  be  ob- 


viously impossible."  Taft  v.  Fiske, 
140  Mass.  250,  253,  5  N.  E.  621 
(1885),  per  Devens,  J.  "To  hold 
otherwise  Is  to  permit  a  party  to 
spring  a  surprise  upon  his  adversary, 
by  presenting  the  admissions  when 
the  opportunity  to  explain  has 
passed."  Shipley  v.  Eeasoner,  87  Iowa 
555,  558,  54  N.  W.  470  (1893),  per 
Given,  J.  "  To  read  that  complaint 
to  the  jury  would  not  be  reading  any 
part  of  the  pleadings  in  the  cause, 
either  to  ascertain  the  issues  or  the 
natvire  and  scope  of  the  action.  I 
never  heard  of  such  a  practice  as  here 
attempted,  and  in  my  opinion  it  is 
as  illogical  as  it  is  unlawful."  Folger 
V.  Boyington,  67  Wis.  447,  449,  30 
N.  W.  71  (1886),  per  Orton,  J. 

11.  Pfister  V.  Wade,  69  Cal.  133, 
10  Pac.  369  (1886)  (paying  money 
into  court)  ;  Barrett  v.  Featherstone, 
89  Tex.  567,  35  S.  W.  11,  36  S.  W. 
245   (1896)    (verified  under  oath). 

12.  California. —  Miles  v.  Wood- 
ward, 115  Cal.  308,  46  Pac.  1076 
(1896). 

Missouri. —  Corley  i'.  McKeag,  9 
Mo.  App.  38   (1880). 
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statements  contained  in  them  will  not  affect  him ; —  either  in  the 


same  case, 
proceeding/^ 


or  on  any  retrial  of  it,  or  in  any  other  judicial 


§  1258.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases;  Superseded  or  Abandoned) ;  Evi- 
dence Admitted. —  The  propriety  of  this  position  is  not  universally 
conceded.  To  other  tribunals,  to  exclude  the  party's  statements 
in  his  former  pleadings,  unless  afHrmatively  shown  to  be  inspired 
by  the  party,  fails  sufEciently,  in  their  view,  to  protect  the  rights 
of  the  litigant  tendering  the  alleged  admission.-^  The  force  of  the 
administrative  suggestion  that  it  would  he  unfair  to  allow  the 
contradictory  relation  to  each  other  of  a  party's  pleadings  to  be 
pointed  out  on  a  closing  argument  is  weakened  by  the  fact  that 


New  Bampshire. —  Kimball  v.  Bel- 
lows, 13  N".  H.  58   (1842). 

South  Dakota. —  La  Rue  v.  St.  An- 
thony &  D.  E.  Co.,  95  N.  W.  392 
(1903). 

Texas. —  McGregor  v.  Sima,  (Civ. 
App.  1898)    44  S.  W.  1021. 

13.  Murphy  v.  St.  Louis,  etc.,  E. 
Co.,  91  Ark.  159,  122  S.  W.  636 
(1909)  ;  Little  Kock,  etc.,  E.  Co.  v. 
Clark,  58  Ark.  490,  25  S.  W.  504 
(1894)  ;  Euddock  Co.  v.  Johnson, 
(Cal.    1902)    67   Pac.   680.     See   also, 

Allen  r.  Hartley,  4  Itoug.  20  (1784). 
Allegations  in  a  withdrawn  pleading 
introduced  in  evidence  hy  the  oppo- 
site party  are  not  presumed  to  be 
true,  but  merely  affect  the  weight  to 
be  given  to  the  pleader's-  contradictory 
testimony.  McDonald  v.  Nugent, 
(Iowa  1904)    98   N.   W.  506. 

14.  Mahoney  v.  Hardware  Co.,  19 
Mont.  377,  48  Pac.  545    (1897). 

15.  California. —  Ruddock  Co.  v. 
Johnson,   (Cal.)    67  Pac.  680   (1902). 

Iowa. —  Leach  v.  Hill,  97  Iowa  81, 
66  N.  W.  69    (1896). 

Massachusetts. —  Demelman  v.  Bur- 
ton, 176  Mass.  363,  57  N.  E.  665 
(1900)  ;  Taft  V.  Fiske,  140  Mass.  250, 
252,  5  N.  E.  621    (1885). 

Nebraska. —  Woodworth  v.  Thomp- 
son, 44  Neb.  311,  63  N.  W.  450 
(1895). 


Wisconsin. — Folger  v.  Boyington,  67 
Wis.  447,  30  N.  W.  715   (1886). 

§  1258-1.  Stevenson  v.  Avery  Coal 
&  Mining  Co.,  143  111.  App.  397 
(1908)  ;  Arkansas  City  v.  Payne,  80 
Kan.  353,  102  Pac.  781  (1909);  Cal- 
loway V.  San  Antonio  &  G.  Ey.  Co., 
(Tex.  Civ.  App.  1903)  78  S.  W.  33. 
"  We  have  never,  until  the  argument 
in  this  case,  known  it  to  be  asserted 
that  the  withdrawal  of  a  confession  or 
an  admission  destroyed  its  competency 
as  evidence  against  the  person  making 
it.  If  it  did,  then  criminals  might 
destroy  evidence  by  retraction,  and 
parties  escape  admissions  by  a  like 
course.  The  law  tolerates  no  such 
illogical  procedure."  Boots  v.  Can- 
ine, 94  Ind.  408,  417  (1883).  "The 
original  complaint  contained  a  decla- 
ration by  the  plaintiffs  against  in- 
terest, and  as  such  was  clearly  ad- 
missible in  evidence,  and  constituted 
a  subject  upon  which  the  defendant 
might  properly  interrogate  the  plain- 
tiff." Keller  v.  Morton,  117  N.  Y. 
Suppl.   200,   63   Misc.   340    (1909). 

The  abandoned  pleading  may  be  re- 
ceived in  evidence  although  the 
pleader's  counsel  testifies!  that  he 
drew  the  pleading  without  consulting 
his  client.  Merriman  v.  Blalack, 
(Tex.  Civ.  App.  1909)  131  S.  W. 
552. 
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the  superseded  or  abandoned  pleading  should  have  been  previously 
introduced  into  evidence,"  a  fact  in  itself  sufficient  to  prevent  sur- 
prise. In  their  view,  the  relation  of  attorney  and  client  is  a 
sufficient  agency  to  warrant  the  inference  that  considerations 
which  secure  the  exclusion  of  the  admissions  in  other  states  more 
properly  affect  merely  the  weight  of  the  evidence.^  Unless,  there- 
fore, the  party  objecting  to  the  contemplated  use  of  his  statement 
can  affirmatively  show  not  only  that  he  did  not  authorize  it,* 
and  that  he  never  informed  his  legal  adviser  to  the  effect  which 
the  latter  has  pleaded,^  but,  further,  that  he  at  no  time  knew  that 
the  latter  had  pleaded  as  he  has  actually  done,®  the  allegations 
of  the  former  pleading  will  be  received  as  the  admission  of  the 


2.  "  The  original  complaint  was 
sought  to  be  read  to  the  jury  {during 
the  closing  argument)  to  show  what 
the  allegation  of  the  plaintiffs  was  as 
to  the  contract.  This  was  to  prove 
the  admissions  of  the  plaintiffs  as 
to  what  it  was,  and  therefore  should 
have  been  introduced  as  any  other 
testimony  in  the  case,  so  as  to  give 
the  plaintiffs  a  chance  to  explain  such 
an  admission.  But,  that  old  com- 
plaint, not  then  being  the  complaint 
in  the  cause,  it  should  of  course  be 
introduced  in  evidence  like  the  rec- 
ords in  another  case.''  Folger  v.  Boy- 
inton,  67  Wis.  447,  449,  30  N.  W. 
715    (1886). 

3.  "  Even  in  criminal  cases,  an  ad- 
mission made  by  the  accused  before 
the  examining  magistrate  is  not  ren- 
dered incompetent  by  a  subsequent 
withdrawal.  The  withdrawal  of  an 
admission  may,  in  proper  cases,  go  in 
explanation,  but  it  can  not  change 
the  rule  as  to  its  competency."  Boots 
V.  Canine,  94  Ind.  408,  416  (1883). 

4.  Anderson  v.  MoPike,  86  Mo.  293 
(1885)  ;  Galloway  v.  Antonio,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1903)  78  S.  W. 
33. 

5.  Galloway  v,  Antonio,  etc.,  K.  Co., 
(Tex.  Civ.  App.  1903)  78  S.  W.  32. 
Plaintiff  has  the  right  to  testify  that 
he  did  not   make   statements   to   his 


attorneys  which  justified  an  allega- 
tion in  his  pleading.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Fitzpatrick  (Tex. 
Civ.  App.  1906)   91  S.  W.  355. 

6.  Galloway  v.  Antonio,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1903)  78  S.  W.  32. 
See  also,  Baldwin  r.  Siddons,  (Ind. 
App.  1910)  93  N.  E.  349  [rehearing 
denied,  90  N.  E.  1055] ;  Bernard  i: 
Pittsburg  Coal  Co.,  (Mich.  1904)  11 
Detroit  Leg.  N.  246,  100  N.  W.  396. 

7.  Alabama. —  Davidson  v.  Both- 
childs,  49  Ala.  104  (1873). 

California. —  O'Connor's  Estate,  118 
Cal.  69,  50  Pac.  4  (1897). 

Dakota. —  Gale  v.  Shillock,  4  Dak. 
182,  29  N.  W.  661   (1886). 

District  of  Columbia. —  Beale  v. 
Brown,  6  Mackey  574    (1888). 

Georgia. —  Alabama  Midland  R.  Co. 
V.  Guilford,  114  Ga.  627,  40  S.  E. 
794    (1902). 

Idaho. — ■  Bloomingdale  (•.  Du  Rell,  1 
Idaho  33    (1866). 

Illinois. —  Soaps  r.  Eiehberg,  42  111. 
App.  375   (1S91). 

Indiana. —  Baltimore,  etc.,  R.  Co.  v. 
Evarts,  112  Ind.  533.  14  N.  E.  369 
(1887)  ;  Boots  v.  Canine,  94  Ind,  408, 
416   (1883). 

Iowa. —  Caldwell  r.  Drummond,  96 
N,  W.  1122    (1903), 

Kansas. —  Juneau  r.  Stunkle,  40 
Kan.  756,  20  Pac.  473   (1889), 
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party,''  to  be  given  such  weight  as  the  jury  may  see  fit  to  accord  it.^ 
The  statement  is  admissible  against  the  party  even  when  offered  in 
another  case.* 

§  1259.  (Format  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Otlier  Cases;  Superseded  or  abandoned  Plead' 
ings) ;  Minor  Details. —  Whether  the  statement  in  a  superseded  or 
abandoned  pleading  be  deemed  prima  facie  admissible  or  inadmis- 
sible it  is  logically  embraced  within  the  terms  of  either  rule  that 


Kentucky. —  Wyles  v.  Berry,  76  S. 
W.  126  (1903). 

Minnesota. —  Vogel  v.  Osborne,  32 
Minn.  167,  20  N.  W.  129    (1884). 

Missouri. —  Walser  v.  Wear,  141 
Mo.  443,  42  S.  W.  928  (1897)  ;  Schad 
V.  Sharp,  95  Mo.  573,  8  S.  W,  549 
(1888). 

Nebraska. — Miller  v.  Nicodemua,  58 
Neb.  352,  78  N.  W.  618   (1899). 

New  York. —  Breese  v.  Graves,  73 
N.  Y.  Suppl.  167,  67  App.  Div.  322 
(1901)  ;  Tisdale  v.  R.  Co.,  116  N.  Y. 
416,   420,  22  N.  E.  700    (1889). 

North  Carolina. —  Adams  v.  Utiey, 
87  N.  C.  356  (1882)  ;  WilUs  V.  West- 
ern Union  Telegraph  Co.,  150  N.  C. 
318,  64  S.  E.  11   (1909). 

Ohio. — Peckham  Iron  Co.  v.  Harper, 
41  Ohio  St.  100  (1884). 

Oregon. —  Say  re  v.  Mohney,  35  Or. 
141,  56  Pac.   526    (1899). 

South  Carolina. —  Willis  v.  Tozer, 
44  S.  C.  1,  21  S.  E.  617    (1894). 

Texas. —  Houston,  etc.,  R.  Co.  v. 
De  Walt,  96  Tex.  121,  70  S.  W.  531, 
97  Am.  St.  Rep.  877   (1902). 

Utah. —  Kilpatrick-Koch  Dry-Goods 
Co.  V.  Box,  13  Utah  494,  45  Pac.  629 
(1896). 

Washington. —  Oregon  R.,  etc.,  Co. 
V.  Dacres,  1  Wash.  195,  23  Pac.  415 
(1890). 

Wisconsin. —  Lindner  v.  St.  Paul  P. 
&  M.  Ins.  Co.,  93  Wis.  526,  67  N.  W. 
1125  (1896).  "We  should  feel  that 
we  were  doing  an  idle  thing  if  we 
should  undertake  to  cite  authority 
upon  the  proposition  that  a  party  can 
not  be  deprived  of  his  right  to  give 
in  evidence  an  admission  because  the 


latter  had  withdrawn  it."  Boots  t. 
Canine,  94  Ind.  408,  416   (1883). 

It  follows  that  when  a  pleading  has 
once  been  received  into  evidence,  sub- 
sequent amendment  will  not  impair 
its  probative  quality.  Herzfeld  v, 
Reinach,  60  N.  Y.  Suppl.  658,  44 
App.  Div.  326    (1899)    (answer). 

The  evidence  must  be  relevant. — 
A  record  of  a  previous  default  and 
reopening  the  case  is  incompetent. 
Hocks  V.  Sprangers,  113  Wis.  123,  87 
N.  W.  1101,  89  N.  W.  113    (1901). 

8.  Prima  facie  quality,  has  been 
given  such  a  statement.  Willis  v. 
Tozer,  44  S.  C.  1,  21  S.  E.  617   (1894). 

Verification  under  oath  simply 
adds  to  the  probative  weight  of  the 
admission.  Barton  v.  Laws,  4  Colo. 
App.  212,  35  Pac.  284  (1894)  ;  Daub 
V.  Englebach,  109  111.  267  (1884); 
Lindner  v.  St.  Paul  F.  &  M.  Ins.  Co., 
93  Wis.  526,  531,  67  N.  W.  1125 
(1896). 

9.  Meriwether  v.  Publishers:  Geo. 
Knapp  &  Co.,  224  Mo.  App.  617,  123 
S.  W.  1100  (1909)  ;  Austin  v.  Jack- 
son Trust  k  Savings  Bank,  (Tex.  Civ. 
App.  1910)   125  S.  W.  936. 

The  attorney  may  testify  to  the 
same  effect.  Schultz  v.  Culbertson, 
(Wis.  1905)    103  N.  W.  234. 

Explanation  permitted. —  Where  de- 
fendant read  in  evidence  a  part  of 
an  abandoned  pleading  of  plaintiff, 
which,  unexplained,  would  have  been 
misleading,  it  was  proper  to  permit 
plaintiff  to  introduce  the  whole  of 
the  paragraph.  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Fitzpatrick,  (Tex.  Civ. 
App.    1906)    91    S.    W.    355. 
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it  is  not  material  that  the  pleading  in  question  has  been  removed 
bodily  from  the  files^  or  has  not  been  filed  at  all,  provided  a  final 
determination  to  do  so  has  been  reached.^  Nor  is  it  important 
what  disposition  was  made  of  the  ease  in  which  the  pleading  was 
filed  where  the  statement  occurred.^  So  far  as  available  at  all,  the 
superseded  or  amended  pleading  may  be  used  in  one  of  two  fam- 
iliar ways:  (1)  as  an  admission  of  the  party,  tending  to  prove 
the  fact  asserted  or  (2)  as  a  fact,  the  existence  of  which  is  incon- 
sistent with  his  present  position,  thus  circumstantially  discredit- 
ing it,  and  indeed  throwing  uncertainty  on  the  reliability  or  good 
faith  of  both  declarations.*  Again,  a  statute  may  forbid  the 
use  of  statements  contained  in  pleadings  in  evidence  in  such  a 
manner  as  to  exclude  their  use  for  purposes  even  of  impeach- 
ment.* 

§  1260.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Pleadings;  In  Other  Cases);  Verification  by  Oath,  Etc. — ^Where 
a  bill  in  equity  is  required  to  be  verified  under  oath,  the  use  of 
its  statements  in  evidence  as  admissions  is  more  nearly  assim- 
ilated to  that  made  of  the  answer. "^  In  general,  in  any  form  of 
proceeding,  the  fact  that  a  party  has  seen  fit  to  swear  to  the  truth 

§  1259-1.     Daub  v.  Englebach,  109  lie  will  pursue.     Lane  v.  Bryant,  100 

111.  267    (1884).  Ky.   138,   37   S.   W.    584,    18   Ky.   L. 

2.  Matson  v.  Melchor,  43  Mich.  Eep.  857,  36  L.  R.  A.  709  (1896). 
477,  4  N.  W.  200   (1880).  The   judge   may   order   the   pleading 

3.  Mey  v.  Gulliman,  105  111.  272  stricken  out.  Dunson  v.  Nacogdoches 
(1883)  (bill  dismissed);  Starna  v.  County,  10  Tex.  Civ.  App.  9,  37  S. 
Hadnot,  45  La.  Ann.  318,  13  So.  561  W.  978  (1896);  Watters  v.  Parker, 
(1893)  (judgment  annulled  for  lack  (Tex.  Sup.  1892)  19  S.  W.  1023.  Ac- 
of  jurisdiction)  ;  Byrne  v.  Hibernia  tion,  so  constrained,  does  not  expose 
Nat.  Bank,  31  La.  Ann.  81  (1879)  the  party  to  an  inference  of  incon- 
( discontinuance)  ;  Grordon  v.  Parme-  sistency.  Lane  r.  Bryant,  100  Ky. 
lee,  3  Allen  (Mass.)  212  (1861)  (dis-  138,  37  S.  W.  584,  18  Ky.  L.  Rep. 
continuance).  857,  36  L.   R.  A.  709    (1896);   Dun- 

4.  Johnson  i\  Powers,  65  Gal.  179,  son  v.   Nacogdoches   County,  10  Tex. 
3  Pac.   625    (1884).     'See  also.  In  re  Civ.  App.  9,  37  S.  W.  978    (1896). 
CConner,     118     Cal.    69,    50     Pac.    4  5.    Taft  r.  Fiske,  140  Mass.  350,  5 
(1897);   Folger  v.  Boyinton,  67  Wis.  N.  E.  621,  54  Am.  Rep.  459   (1885); 
447,  30  N.  W.  715   (1886).  Phillips     v.     Smith,     110     Mass.     61 

Forced  action. —  It  is  to  be  consid-  (1872). 

ered  that  the  action  of  the  party  may  §   1260-1.     Burden  v.  Cleveland,  4 

not    be  voluntary.     The    court    may  Ala.     335      (1842);    Buzard    v.     Mc- 

compel    him   to   elect  which  of    two  Anulty,  77  Tex.   438,  445,  14  S.  W. 

courses,    deemed    inconsistent   or   un-  138    (1890)  ;   Doe  V.  Ross,   5  All.  N. 

duly   embarrassing    on   orderly   trial,  Br.   346    (1862). 
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of  certain  allegations,^  or  to  verify  them  by  his  signature,^  is  one, 
of  greater  or  less  weight,  according  to  circumstances.  It  tends, 
to  show  that  the  statements  are  made  upon  the  personal  knowledge 
or  responsibility  of  the  party.  Where  neither  of  these  forms  of 
verification,  or  any  substitute  for  them,  is  offered,  the  tendency  of 
modern  decisions  is  to  reject  the  evidence.* 

§   1261.  (Formal  Judicial  Admissions;  Form  of  Admissions) ; 

Stipulations. —  Formal  judicial  admissions,  when  made  in  writ- 
ing, are  frequently  in  the  form  of  stipulations.  These  may  cover 
a  variety  of  subjects,  by  way  of  waiving  proofs  and  when  ex- 
ecuted within  the  professional  function  of  the  attorney^  bind  the 
client,  in  the  case  where  filed,  or  any  rehearing  of  the  cause,^ 


2.  Kansas. —  Solomon  R.  Co.  v. 
Jones,  30  Kan.  601,  3  Pac.  657 
(1883);  Hobson  V.  Ogden,  16  Kan. 
388,  394    (1876). 

Maryland. —  Stump  V.  Henry,  6 
Md.  201,  61  Am.  Dec.  300    (1854). 

Minnesota. —  Siebert  v.  Leonard,  31 
Minn.   442    (1875). 

Missouri. —  Utley  v.  Tolfree,  77 
Mo.  30    (1883). 

Texas. —  Wheeler  v.  Styles,  28  Tex. 
240,  246  (1866).  See  al,50,  Colorado 
Canal  Co.  v.  McFarland  &  Southwell, 
(Tex.  Civ.  App.  1908)   109  S.  W.  435. 

United  States. —  Pope  v.  AUis,  115 
U.  S.  363    (1885). 

3.  Central  Bridge  Corp.  v.  Lowell, 
15  Gray  (Mass.)  106  (1860);  Cook 
r.  Barr,  44  N.  Y.  156  (1870)  ;  Mari- 
anski  v.  Cairns,  1  Macq.  Sc.  App.  212, 
235    (1851)    (alimony). 

It  might  almost  be  said  that  a 
pleading  not  signed  is,  prima  facie, 
the  work  of  the  legal  adviser.  Farr 
V.  Rouillard,  172  Jlass.  303,  52  N".  E. 
443  (1899);  Eigenbrun  v.  Smith,  98 
N.  C.  207,  4  S.  E.  123  (1887)  ;  Dela- 
ware County  Com'rs  v.  Diebold  Safe, 
otc,  Co.,  133  U.  S.  473,  10  S.  Ct.  399, 
33  L.  ed.  674  (1890) ;  Combs  v.  Hodge, 
21  How.  (U.  S.)  397,  16  L.  ed.  115' 
(1858). 

i.  Delaware  Co.  Com'rs  v.  Diebold 
S.  &  L.  Co.,  133  U.  S.  473,  487,  10 
Sup.'S99    (1890). 

§  1861-1.     Luther  v.  Clay,  100  Ga. 
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236,  28  S.  E.  46,  39  L.  R.  A.  95 
(1896)  (agreed  statement  of  facts). 
Parties,  if  so  minded,  may  ordinarily 
agree  that  evidence  shall  be  taken 
in  a  particular  way,  and  it  is  com- 
mon experience  that  parties  do  agree 
that  evidence  in  one  suit  shall  be 
treated  as  evidence  in  another.  That 
is  not  a  matter  which  can  be  said 
to  affect  the  jurisdiction  of  the  court. 
It  is  merely  that  parties  allow  cer- 
tain materials  to  be  used  as  evidence 
which,  apart  from  their  consent,  can- 
not be  so  used.  Ramaya  v.  Devappa, 
7   Bombay  L.  Rep.   643    (1905). 

8.  Alabama. —  Prestwood  v.  Wat- 
son, 111  Ala.  604,  20  So.  600   (1895). 

Georgia. —  King  v.  Shepard,  105 
Ga.  473,  30  S.  E.   634    (1898). 

Maryland. —  Merchants'  Bank  v. 
Marine  Bank,  3  Gill  96,  43  Am.  Deo. 
300   (1845). 

New  HoMi-psMre. —  Page  v.  Brew- 
sters,   54  N.  H.   184    (1874). 

North  Carolina. —  Virginia-Caro- 
lina Chemical  Co.  v.  Kirven,  130  N. 
C.  161,  41  S.  E.  1  (1902). 

3.  Alabama. —  Prestwood  V.  Wat- 
son, 111  Ala.  604,  20  So.  600   (1896). 

Georgia. —  King  v.  Shepard,  105 
■  Ga.   473,  30  S.  E.  634    (1898). 

Kansas. —  Central  Branch  Union 
Pac.  R.  Co.  V.  Shoup,  28  Kan.  394, 
43  Am.  Rep.  163    (1883). 

Maine, — ^Holley  r.  Young,  68  Me. 
215,  28  Am.  Rep.  40   (1878). 
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unless  entered  into  for  some  special  and  temporary  purpose.* 
The  same  result  may  be  reached  where  the  s'tipulation  is  specifi- 
cally limited  so  as  to  possess,  by  its  express  terms,  a  different 
effect.^ 

Unless  a  limitation  upon  the  effect  of  a  stipulation  is  expressed, 
the  agreement  will  be  deemed  unqualiffed.  jSTo  limitation  is  im- 
plied.® Until  withdrawn  by  consent  of  parties  or  order  of  court, 
the  stipulation  will  be  given  full  effect.  Stipulations  may  be 
effectively  made  at  any  time  during  the  course  of  the  employment 
of  the  attorney  who  executes  them,  either  before'^  or  after  the 
joinder  of  issue. 

§  1262.  (Formal  Judicial  Admissions;  Form  of  Admissions; 
Stipulations) ;  In  Other  Cases. —  Upon  the  attempted  transfer  of 
the  stipulation  into  another  case  as  the  admission  of  the  party, 
the  realm  of  procedure  is  left  and  that  of  logic  entered.  It  by  no 
means  follows  that  a  stipulation  has  been  made  by  counsel,  even 
with  the  express  assent  of  the  client  from  a  belief  that  it  asserts 
the  truth.  Stipulations  are  frequently  made  as  hypothetical  state- 
ments, analogous  to  a  demurrer,  for  the  purpose  of  getting  the  rul- 
ing of  the  court  as  to  matters  of  law  involved  in  the  case.  How- 
ever conclusive  such  agreements  may  be  for  immediate  purposes, 
they  can  hardly,  in  any  further  proceedings,  be  treated  as  the 

Minnesota. — ^Merchants'  Nat.  Bank  28  S.  E.  46,  39  L.  E.  A.  95   (1896); 

V.  Stanton,  62  Minn.  204,  64  N.  W.  Central  Branch  Union  Pac.  R.  Co.  v. 

390    (1895).  Shoup,    28    Kan.    394,    42    Am.    Rep. 

"New    Jersey. —  Gallagher     v.     Mc-  163  (1882)  ;  Doe  v.  Bird,  7  C.  &  P.  6, 

Bride,  66  N.  J.  L.  360,  49  Atl.   582  32  E.  C.  L.  472   (1835). 
(1901).  e.    Luther   v.    Clay,    100   Ga.    236, 

'Norih       Carolina. — Virginia-Caro-  28  S.  E.  46,  39  L.  R.  A.  749   (1896); 

lina  Chemical  Co.  v.  Kirven,  130  N.  Central  Branch  Union  Pae.  R.  Co.  v. 

C.  161,  41  S.  E.  1   (1902).  Shoup,    28    Kan.    394,    42    Am.    Rep. 

England. —  Langley    v.     Oxford,     2  163     (1882);     Langley    v.   Oxford,   2 

Gale  63,  5  L.  J.  Exch.   166,   1  M.  &  Gale  63,   5  L.  J.  Exch.  166,   1  M.  & 

W.  508   (1836)  ;  Doe  v.  Bird,  7  C.  &  W.  508    (1836)  ;  Doe  V.  Bird,  7  C.  & 

P.  6,  32  E.  C.  L.  472   (1835).  P.   6,   32  E.   C.  L.   472    (1835).     See 

4.  Central  Branch  Union  Pac.  R.  also,  Pearl  v.  Allen,  1  Tyler  (Vt)  4 
Co.  1!.  Shoup,  28  Kan.  394,  42  Am.  (1800).  The  party  has  a  right  to 
Rep.  163  (1882)  (avoid  continu-  a,sk  that  the  jury  pass  upon  the  in- 
ance).  See  also,  Rigdon  v.  More,  tent  with  which  a  certain  stipulation 
(111.  1909)  147  111.  App.  346  [judg-  was  executed.  Central  Branch  Union 
ment  affirmed,  89  N.  E.  992],  Pac.  R.   Co.  v.  Shoup,   38  Kan.  394, 

5.  Perry    v.    Simpson    Waterproof  42  Am.  Rep.  163   (1882). 

Mfg.  Co.,  40  Com.  313   (1873);  King  7.  Jones    V.    Clark,    37    Iowa    586 

V.  Shepard,  105  Ga.  473,  30  S.  E.  634        (1873). 
(1898) ;  Luther  v.  Clay,  100  Ga.  236, 
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intentional  and  deliberate  admissions  o£  the  party.  When  a 
"  case  stated "  or  other  declarations  of  a  stipulation  are  offered 
as  admissions  of  the  litigant  ^  in  any  case  other  than  that  in  whieh 
the  agreement  was  made^  or  in  the  same  case  after  it  has  been 
withdrawn,^  the  inquiry  ceases  to  be  one  exclusively  of  procedure. 
Admisisibility  has  oome  to  be  determined  by  a  test  of  logic; — 
whether  the  statement  is  a  personal  declaration  of  the  party  him- 
self,* or  made  by  his  counsel  under  the  client's  immediate  direc- 
tion,' as  and  because  it  was  true.®  In  other  words,  unless  a  "  case 
made  "  for  argument  is  the  work,  directly  or  indirectly,  of  the 
party  it  will  be  rejected  when  offered  in  evidence  in  a  subsequent 
case.'^  The  probative  weight  is  determined  by  the  ordinary  tests 
prescribed  by  experience.  A  party  is  at  all  times'  at  liberty  to 
explain,  qualify  or  control  ^  the  statement  made  by  him. 

§  1263.  Informal  Judicial  Admissions. —  The  informal  judicial 
admission  is  less  absolutely  the  creature  of  procedure  than  is  one 
of  the  more  solemn  class  ranked  as  formal.  Under  the  general 
denomination  of  informal  judicial  admissions  may  be  grouped 


§  1262-1.  The  declarant  must  have 
been  a  party  to  the  former  suit  and 
he  the  party  against  whom  the  state- 
ment is  offered.  That  the  subject- 
matter  of  the  two  la^tions  is  the  same 
furnishes  no  ground  for  admitting  in 
the  second  suit  the  statement  of  one 
who  is  not  a  party  to  it.  Elting  v. 
Scott,  2  Johns.    (N.  Y.)    157    (1807). 

2.  Luther  v.  Clay,  100  Ga.  236,  28 
S.  E.  46,  39  L.  R.  A.  95  (1896); 
Isabelle  v.  Iron  Cliffs  Co.,  57  Mich. 
120,  23  N.  W.  613  (1885);  Nichols 
V.  Jones,  32  Mo.  App.  657    (1888). 

3.  King  V.  Shepard,  105  6a.  473,  30 
S.   E.   634    (1898). 

4.  Isabelle  v.  Iron  Cliffs  Co.,  57 
Mich.  120,  23  N.  W.  613  (1885). 

5.  Kentucky. —  Baylor  v.  Smithers, 
1  T.  B.  Mon.  6   (1824). 

Michigan. —  Isabelle  v.  Iron  Cliffs 
Co.,  57  Mich.  120,  23  N.  W.  613 
(1885). 

Missouri. —  Nichols  v.  Jones,  32 
Mo.  App.  657   (1888). 

New  York. —  Elting  v.  Scott,  2 
Johns.  157,  163   (1807). 


England. —  Tompkins  v.  Ashby,  M. 
&  M.  32,  22  E.  C.  L.  464    (1827). 

6.  Hart's  Appeal,  8  Pa.  St.  32 
( 1848 )  ;  McLughan  V.  Bovard,  4 
Watts   (Pa.)   308   (1835). 

7.  Elting  V.  Scott,  2  Johns.  157, 
162  (1807)  ;  Hart's  Appeal,  8  Pa.  St. 
32,  37  (1848);  M'Lughan  v.  Bovard, 
4  Watts  308,  313  (1835)  (stipulation 
abandoned  and  parties  tried  to  the 
jury) ;  See  also,  Moynahan  v.  Perkins, 
(Colo.  1906)  85  Pac.  1132.  A  stipu- 
lation of  facts  to  be  used  at  a  trial 
is  not  admissible  at  a  second  trial 
over  the  objection  of  either  party. 
Rigdon  V.  More,  242  111]  256,  89  N. 
E.  992  (1909),  lamming  judgment 
147  111.  App.  346]. 

8.  King  V.  Shepard,  105  Ga.  473,  30 
S.  E.  634  (1898);  Luther  V.  Clay, 
100  Ga.  236,  28  S.  E.  46,  39  L.  E.  A. 
95  (1896);  City  of  Detroit  1>.  C.  H. 
Little  Co.,  146  Mich.  373,  109  N.  W. 
671,  13  Detroit  Leg.  N.  803  (1906) 
(expediting  trial)  ;  State  v.  Butler, 
(N.  C.  1909)  65  S.  E.  993  (avoiding 
continuance). 
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statements  of  probative  or  res  gestce  facts  made  by  a  party  in 
course  of  proceedings  in  court,  as  a  witness,  a  deponent,  an  affiant 
or  in  any  similar  connection.-^  The  statement  of  a  third  person, 
not  adapted  by  one  who  is  a  party  to  the  suit  in  which  the  state- 
ment is  offered,^  is  not  constituted  an  admission  in  that  case 
merely  because  it  was  originally  made  in  a  former  suit  by  a  per- 
son who  was  a  party  to  that  action.^ 

The  informal  judicial  admission  is  classed  as  judicial  simply 
because  made  in  the  course  of  judicial  proceedings  by  one  who 
was  then  a  party  to  the  latter.*  When  the  declarant  is  not  a  party 
to  the  pending  proceedings,  as  where  a  witness  gives  his  testimony 
in  the  case,^  they  may  be  received  as  'admission's,  so  far  as  they 
relate  to  a  probative  or  res  gestce  fact,  in  any  case  where  the  decla- 
rant is  himself  a  party  but  not  as  judicial  admissions,  informal  or 
otherwise.® 


§   1264.  (Informal  Judicial  Admissions) ;  Probative  Force. — 

Little  difficulty,   as  a  rule,  exists  in  determining  the  probative 


§  1263-1.  See  Dowie  v.  Driscoll, 
203  111.  480,  68  N.  E.  56    (1903). 

2.  O'Bannon  v.  Kirkland,  2  Strobh. 
(S.  C.)    29    (1847). 

3.  Dean  v.  Davis,  12  Mo.  112 
(1848);  Owens  v.  Dawson,  1  Watts 
(Pa.)    149,   26   Am.   Dee.   49    (1832). 

4.  Jones  v.  Dipert,  123  Ind.  594, 
23  N.  B.  944  (1889)  ;  Mercer «.  King, 
13  Ky.  L.  Eep.  429  (1891).  These 
judicial  admissions  are  conveniently 
designated  as  informal  in  that  while 
such  statements  contain  and  consti- 
tute, at  the  election  ol  the  other  side, 
H.  waiver  of  proof  as  to  facts  covered 
by  them;  such  is  not,  as  in  case  of  a 
formal  admission,  the  direct  object 
for  making  the  statements,  and  such, 
therefore,  is  not  their  conclusive 
effect. 

5.  California. —  Lorenzana  v.  Cam- 
arillo,   45   Cal.   125    (1872). 

Colorado. —  Buddee  v.  Spangler,  12 
Colo.  216,  20  Pac.  760    (1888). 

Oeorgia. —  Maxwell  v.  Harrison,  8 
Ga.  61,  52  Am.  Dec.  385   (1850). 

Illinois. —  Wheat  ».  Summers,  13 
111.  App.  444   (1883). 


Kentucky. —  Helm  v.  Handley,  i 
Litt.  219    (1822). 

Missouri. —  Padley  v.  Catterlin,  61 
Mo.  App.  629    (1895). 

Nebraska. —  Hastings  German  Kat. 
Bank  i.  Leonard,  40  Neb.  676,  59  N. 
W.    107    (1894). 

i'cio  Jersey. —  Beeckman  v.  Mont- 
gomery, 14  N".  J.  Eq.  106,  80  Am. 
Dec.  229    (1861). 

Neio  York. —  Tooker  v.  Gormer,  2 
Hilt.  71    (1858). 

Rhode  Island. —  Eitzpatrick  t'.  Fitz- 
patrick,  6  R.  I.  64,  75  Am.  Dec.  681 
(1859). 

G.  This  difference  of  intention  is  the 
basis  of  the  distinction  rather  than  any 
increased  solemnity  or  formality  in- 
herent in  the  so-called  formal  admis- 
sion. Indeed,  it  is  entirely  possible 
that  a  formal  judicial  admission,  defi- 
nite, intentional,  should  be  given  by  a 
party  in  the  course  of  affidavits,  deposi- 
tions, petitions,  testimony,  statements 
under  oath  and  the  like  which  are,  in 
themselves,  common  and  appropriate 
vehicles  for  presenting  to  the  tribunal 
more  informal  judicial  admission. 
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force  of  an  informal  judicial  admission,  so  far  as  it  involves  tlie 
direct  statements  by  the  party  himself.  As  between  formal  and 
informal  judicial  admissions  the  effect,  for  the  purposes  of  the 
trial  in  which  they  are  made,  is  determined  by  procedure.  When 
the  attempt  is  made  to  use  them,  in  another  cause,  as  extra-judicial 
admissions  the  difference  in  probative  force  is  entirely  one  of 
logic.^  Indeed,  the  informal  admission,  as  being  more  closely 
identified  with  the  party  and  more  probably  made  because  deemed 
to  be  true  may  have  a  greater  probative  weight  than  the  formal. 
In  the  case  in  which  it  was  given,  the  informal  judicial  admission 
is  accorded  by  procedure  the  force  of  a  levamen  prdbationis,  the 
quality  of  prima  facie  proof  shifting  the  burden  of  evidence.  In 
subsequent  cases,  the  statements  of  a  party  made  as  informal 
judicial  admissions  are  divested  of  any  evidentiary  valuation  af- 
fixed by  procedure  on  the  occasion  when  originally  given.  They 
are  received  against  the  declarant,  as  his  admissions  and,  so  far 
as  competent  at  all,  are  given  probative  force  solely  according  to 
their  logical  value.  Only  so  far  as  they  appear  to  have  been  con- 
nected with  the  party  himself,  in  his  personal  capacity  rather  than 
constitute  the  technical  work  of  counsel,  are  such  informal  judi- 
cial admissions  of  a  party  available  in  a  subsequent  case.  They 
have  no  conclusive  effect. 

The  work  of  counsel. —  A  valued  distinction  is  to  the  effect  that 
in  case  of  informal  judicial  admissions  which  partake  most  of  the 
nature  of  pleadings,  for  example,  affidavits,  petitions  and  the  like, 
the  blended  result  is  most  largely  attributable  to  the  element  of 
legal  advice,  with  a  consequent  impairment  of  availability  in  other 
connections ;  while  in  respect  to  those  most  largely  influenced  by 
the  personality  appropriate  to  a  witness,  as  depositions  or  testi- 
mony, the  connection  of  the  declarant  is  so  immediate  and  con- 
trolling as  to  his  own  statements  as  to  insure  their  more  ready 
acceptance  wherever  offered.  For  the  same  reasons,  testimony 
given  under  legal  iadvice,  as  answers  to  written  interrogatories, 
occupies  an  intermediate  position  between  the  informal  admissions 
which  are  most  frequently  the  work  of  counsel  and  those  with 
which  the  connection  of  the  party  is  most  absolute.  Even  in  case?, 
as  oral  testimony,  where  the  admission  may  fairly  be  regarded  as 

§  1264-1.  MoLemore  v.  Nuckolls,  (1851)  ;  Rich  v.  Minneapolis,  40 
37  Ala.  662  (1861)  ;  Parsons  v.  Cope-  Minn.  82,  41  N.  W.  455  (1889)  ;  Tabb 
land,   33  Me.   370,   54  Am.  Dec.   628      v.  Cabell,  17  Gratt.  (Va.)  160  (1867). 
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tlie  statement  of  the  party,  the  probative  force  will  be  largely  af- 
fected by  considerations  as  to  the  degree  of  deliberateness  employed 
and  the  like.^ 

§  1265.  (Informal  Judicial  Admissions) ;  Adoption  by  Party; 
Oral  Evidence. —  A  somewhat  more  confused  question  is  presented 
when  inquiry  is  made  as  to  what  is  the  probative  or  other  effect, 
in  this  connection,  of  the  adoption  by  a  litigant  of  the  oral  or 
written  evidence  originally  given  by  another.  A  party  may,  in 
oifering  the  testimony  of  a  third  person,  so  affirm  the  truth  of  its 
statements  as  to  adopt  them  as  his  own.  They  thereupon  become 
competent  as  his  admissions,-'^  and  may  be  used  as  such  in  a  sub- 
sequent suit.  This  is  equally  true  whether  the  testimony  is  oral 
or  in  writing;^ — for  the  obvious  reason  that  the  witness  merely 
corroborates  or  establishes  the  assertion  of  the  party  himself. 
■Some  limitations,  however,  must  in  fairness  be  placed  upon  the 
effect  on  the  party  of  the  statements  of  a  witness  which  he  offers 
to  the  court.  The  average  witness  is  far  too  little  under  the  con- 
trol of  him  who  submits  his  testimony  to  the  tribunal  to  make 
such  a  rule  applicable  to  all  cases.  In  'Siich  a  connection,  the 
object  with  which  the  witness  is  offered  requires  consideration. 
In  general,  by  calling  a  witness  to  prove  a  particular  fact,  a  party 
impliedly  .asserts  merely  its  existence.*     Only  when  the  witness 

2.  While,  if  a  party  to  an  action  (N.  S.)    559,  564    (1864).     "In  this 

makes  a  deliberate  admission  against  respect  I  must  observe,  tlnat  I  can  see 

himself  of  a  material  fact  in  issue,  no  difference  between  written  and  oral 

he  is  bound  by  it,  it  is  not  the  law  testimony.     For  while  I  concur  in  the 

that  all  he  may  say  in  the  course  of  position,  that  tlie  evidence  of  a  wlt- 

his  testimony  which  might  be  against  ness,  called  on  a  trial,  is  not  neces- 

his    interest   in    the    result    shall    be  sarily,  nor,  to  the  full  extent  to  which 

taken  to  be  conclusively  true.     Houa-  it    may    go,    admissible    against    the 

ton  V.  Chicago,  R.   I.  &  P.  Ry.  Co.,  party   calling  him   in   a  future  pro- 

(Mo.  App.  1906)  94  S.  W.  560.  ceeding,  yet  if  it  can  be  shown  that 

§   1265-1.  'State  v.   Gilbert,  36  Vt.  the   witness   was    called   to    prove   a. 

145   (1863)  ;  Buckell  v.  Hulse,  7  A.  &  specific   fact,   it   appears  to   me  that 

E.  454   (1837)  ;  R.  V.  John,  7  C.  &  P.  this  would  be  admissible  as  an  asser- 

324  (1835).     "In  principle,  there  can  tion  of  such  fact  by  the  party  calling 

he  no  difference  whether  the  assertion  the  witness."    Richards  v.  Morgan,  10 

or   admission  be  made  by  the  party  Jur.    (N.    S.)    559,    564    (1864),   per 

sought  to  he  affected  against  himself,  Cockburn,  C.  J. 

or  by  some  one  employed,  directed,  or  3.  Pritchard  r.  Bagshawe,  11  C.  B. 

invited  by  him  to  make  the  particu-  459,   463    (1851)  ;   Boileau  v.  Rutliii, 

lar  statement  on  his  behalf."     Rich-  2   Exch.    665,   680    (1848).     "A  man 

arda  r.  Morgan,  10  Jur.   (N.  S.)   559,  who  hrincrs  forward  another,  for  tlio 

564    (1864).  purpose  of  asserting  or  proving  some 

2.  Richards    v.    Morgan,     10    Jur.  fact  on  his  behalf,  whether  in  a  court 
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tetifies  as  desired  by  the  party  calling  Mm,  bringing  out  such 
facts  as  the  party  desires  to  have  appear,  may  his  statement  be 
regarded  as  an  admission  of  the  party.  Where  the  proponent 
distinctly  repudiates  the  statement  of  the  witness  in  whole  or  in 
part  *  or  the  latter  volunteers  statements  not  germane  to  the  sub- 
ject on  which  he  is  called,  or  digresses  to  other  subjects,  the  party 
is  not  affected  by  the  repudiated  or  unexpected  statements  either 
by  their  being  used  against  him  in  that  case,  and  still  less,  by 
their  employment  in  any  subsequent  proceeding.^ 

§   1266.  (Informal  Judicial  Admissions;  Adoption  by  Party); 

Written  Statements. —  The  same  principle  of  interpretation  ap- 
plies not  only  to  oral  statements,  but  to  written  declarations,  e.  g., 
a  deposition  given  by  a  third  person  in  favor  of  a  party  and 
offered  by  him  in  evidence.  The  litigant  is  affected  by  its  state- 
ments, in  the  same  or  a  subsequent  suit ; '  not  by  all  which  the 
deponent  sees  fit  to  say,  but  by  such  statements  as  the  party  has 


of  jtiatiee  or  otherwise,  must  be  taken 
himself  to  assert  the  fact  which  he 
thus  seeks  to  establish."  Richards  v. 
Morgan,  10  Jur.  (N.  S.)  559,  564 
(1864). 

Subsequent  suit. — "  Oral  evidence, 
80  far  as  it  shall  appear  to  have  been 
used  to  establish  a  specific  fact,  will 
(in  subsequent  litigation)  be  evi- 
dence against  the  party  using  it,  as 
an  assertion  of  that  fact."  Richards 
V.  Morgan,  10  Jur.  (N.  S.)  559,  565 
(1864),  per   Cockbum,   C.   J. 

4.  "  It  would  be  in  the  highest  de- 
gree unreasonable  to  suffer  the  party 
using  the  evidence  io  be  affected  by 
that  portion  which  he  may  have  re- 
pudiated or  disregarded,  on  the 
ground,  that  the  statements  of  the 
witness  must  be  taken  to  be  his." 
Richards  v.  Morgan,  10  Jur,  (N.  S. ) 
559,  564   (1864). 

5.  Such  evidence  has  been  refused 
where  the  party  has  offered  the  tes- 
timony of  a  witness  in  another  case 
which  he  now  denies  to  be  true. 
Wilkins  v.  Stidger,  22  Cal.  232,  236 
(1863);  Martin  v.  Root,  17  Mass. 
222  (1821).  The  correct  rule  would 
excuse  the   party  from  any  effect  of 


evidence  which  was  a  surprise  to  him. 
Nor  can  he  be  held  responsible  for  evi- 
dence, the  truth  of  which  he  repudiated 
at  the  time.  But  a  piarty  is  not  at 
liberty  to  seek  to  gain  the  advantage 
to  himself  of  belief  in  a  given  state- 
ment of  one  of  his  witnesses,  and  be  at 
liberty,  in  another  case  to  avoid  all 
responsibility  for  it  by  claiming  that 
it,  in  point  of  fact,  is  false. 

A  distinction  is  to  be  observed  in 
this  connection.  When  a  witness  tes- 
tifies in  a  given  case  his  statements 
may  well  be  used  against  him  as  ad- 
missions in  an  action  in  which  he 
subsequently  becomes  a  party.  They 
will  not,  however,  at  any  time  have 
been  judicial  admissions.  The  judi- 
cial admission  must  have  been  an  ad- 
mission when  it  was  originally  made. 

§  1266-1.  "  The  admissibility  of  the 
deposition  is  limited  by  the  qualifi- 
cation to  which,  in  my  view,  it  should 
be  subject,  namely,  that  it  can  only 
be  used  against  the  party  to  the  ex- 
tent of  the  purpose  for  which  it  was 
used  by  him  in  the  former  suit." 
Richards  v.  Morgan,  10  Jur.  (N.  S. 
pt.  1)  559,  565  (1864),  per  Cock- 
burn,  C.  J. 
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used  for  his  own  account,  as  part  of  his  case,  adopting  by  using 
them,  in  a  sense,  as  his  own.^  All  this  is  in  accordance  with  the 
general  rule  to  the  effect  that  the  party  is  logically  affected  by  a 
statement  as  his  admission  in  proportion  to  the  extent  to  which 
he  has,  individually,  caused  or  endorsed  it,  according  as  the 
element  of  personal  statement  predominates  over  the  professional 
handling  of  counsel.  It  may  fairly  be  considered,  however,  that 
written  testimony,  in  the  form  of  depositions^  or  afEdavits*  pos- 
sesses the  greater  probative  force  which  arises  from  the  party's 
opportunity  to  become  familiar  with  the  statements  in  advance  of 
their  introduction  into  evidence.  A  distinction  has  even  been 
attempted  giving  enhanced  probative  force,  as  admissions  to  affi- 
davits as  contrasted  with  depositions  on  the  ground  that  the 
affidavit  is  more  distinctively  the  work  of  the  party;®  who,  espe- 
cially in  equity  causes,®  may  not  be  aware  of  the  contents  of  a 
deposition  before  it  is  offered  in  evidence.  The  changes  in  condi- 
tion attending  the  taking  of  depositions  have  removed  such  value 
as  the  alleged  distinction  may  at  any  time  have  possessed.'' 

§  1267.  (Informal  Judicial  Admissions;  Adoption  by  Party; 
Written  Statements);  Depositions. —  Depositions  made  by  others 
to  which  a  party  accords  no  actual  or  implied  personal  assent  ^  do 
not  affect  him. 

2.  Evans  v.  Merthyr  Tydfil,  1  Ch.  Independent  relevancy. —  Even 
241,  250  (1899)  ;  Richards  v.  Morgan,  vjiere,  by  reason  of  failure  to  assent 
10  Jur.  (N.  S.)  559,  4  B.  &  S.  641  to  given  statements  in  the  deposition 
(1864)  ;  Paget  V.  Birkbeok,  3  F.  &  F.  of  a  third  person,  no  competency, 
683,  686   (1863).  in  the  way  of  an  admission,  can  be 

3.  §  1267;  Richards  v.  Morgan,  4  predicated,  the  existence  of  the  state- 
B.  &  S.  641,  33  L.  J.  Q.  B.  114  ments  may  still  be  probative  for  some 
(1863)  ;  Gardner  V.  Moult,  10  Ad.  &  purpose  independent  of  the  truth 
E.  464  (1839)  ;  Briclcell  v.  Hulse,  7  of  the  statements.  For  example,  it 
Ad.  &  E.  455  (1837).  See  also,  may  show  knowledge.  Lorton  v. 
Boilean  v.  RutMn,  2  Exch.  679,  680  Kingston,  5  CI.  &  F.  269,  344 
(1848).  (1837). 

i.  §  1272.  Suppression  raises  no  inference  of 

5.  Briokell  v.  Hnlse,  7  A.  &  E.  454  consent. —  If  the  one  taking  a  deposi- 
(1837).  tion  does   not   see   fit   to   use  it,  no 

6.  Brickell  v.  Hulse,  7  A.  &  E.  454  inference  can  be  drawn  from  the  fact 
(1837).  of  his  having  taken  it,  to  the  effect 

7.  Richards  v.  Morgan,  10  Jur.  that  statements  contained  in  it  are 
(N.  S.)    559,   564    (1864).  his  admissions.    Hallett  v.  O'Brien,  1 

§  1267-1.  Chambers  r.  Bernasconi,       Ala.  585    (1840);  Hovey  V.  Hovey,  9 
1    C.    M.    &   R.    347,    352,    360,    367       Mass.  216    (1813). 
(1834)    (filing  required  by  law). 
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§  1268.  (Informal  Judicial  Admissions);  lorm  ot  Adxoissiojis; 
Oral;  Testimony  by  Party. —  Statements  contained  in  the  evidence 
given  by  a  party  as  a  witness  or  adopted  by  him^  are  primary  in 
their  nature^  and  constitute  informal  judicial  admissions  which  af- 
fect the  party  not  only  in  the  trial  where  given  but  in  any  other  hear- 
ing of  a  suit^  even  upon  appeal.*  Such  declarations  are  equally 
competent,  unless  the  matter  is  regulated  otherwise  by  statute/ 


§  1268-1.  Beeckman  v.  Montgomery, 
14  N.  J.  Eq.  106    (1861). 

No  inference  of  adoption  arises 
from  failure  to  interfere  with  the 
orderly  course  of  a  trial  by  interrupt- 
ing and  contradicting  a,  witness. 
§  1431. 

Silence  may  be  as  significant  as 
speech. — What  a  party  fails  to  deny 
may  he  as  worthy  of  observation  as 
is  the  exhibition  of  what  he  asserts. 

Thus,  where  on  a  trial  for  murder, 
defendant  did  not  object  to  the  form 
of  the  questions  of  the  state,  which 
assumed  that  he  killed  decedent,  he 
will  be  deemed  not  to  have  denied  the 
killing.  Casteel  v.  State,  (Ark.  1905) 
88  S.  W.  1004. 

2.  Matthews  v.  Story,  54  Ind.  417, 
419   (1876). 

The  admission  is  competent  though 
the  witnes.s  is  present  in  court  and 
the  opposite  party  has  a  right  to 
compel  him  to  testify. 

California. —  Lorenzana  v.  Cama- 
rillo,   45   Cah   135    (1872). 

Colorado. —  Buddee  v.  Spangler,  12 
Colo.  216    (1888). 

Indiana. — ■  Carter  v.  Edwards,  16 
Ind.  238    (1861). 

Iowa. —  Woods  V.  Gevecke,  28  Iowa 
561    (1870). 

Nebraska. —  German  Xat.  Bank  v. 
Leonard,  40  Neb.  676   (1894). 

.A' etc  York. — -McAndrews  v.  Santee, 
57  Barb.  193   (1869). 

Pennsylvania. —  Stevenson  v.  Eher- 
vale  Coal  Co.,  201  Pa.  St.  113,  50  Atl. 
818,  88  Am.  St.  Rep.  805    (1902). 

3.  Wiseman  v.  'St.  Louis,  etc.,  R. 
Co.,  30  Mo.  App.  516  (1888)  ;  Stern- 
bach  V.  Friedman,  78  X.  Y.  Suppl. 
318,  75  App.   Div.  418    (1902).     iSee 


also,  Miiller  v.  People,  216  111.  309, 
74  N.  E.  743  (1905)  ;  Littler  v.  Diel- 
mann,  (Tex.  Civ.  App.  1908)  106  S. 
W.  1137. 

4.  Chase  v.  Debolt,  7  111.  371 
(1845). 

On  a  hearing  in  the  appellate  court 
admissions  made  on  the  first  trial  of 
the  action  may  be  read  from  the  rec- 
ord in  that  case  although  it  did  not 
appear  on  the  record  of  a  subsequent 
trial  of  it.  Stemmler  v.  City  of  New 
York,  179  N".  Y.  473,  72  N.  E.  581 
(1904). 

5.  Com.  V.  Ensign,  40  Pa.  Super. 
Ct.  157,  163  (1909);  Uhler  «.  Maul- 
fair,  33  Pa.  St.  481  (1854)  ;  Daly  v. 
Brady,  69  Fed.  285  (1895);  Johnson 
V.  Donaldson,  3  Fed.  23,  18  Blatchf. 
287  (1880)  ;  Atwill  v.  Ferret,  3  Fed. 
Cas.  No.   640,   3   Blatchf.   39    (1846). 

A  strict  construction  will  be  ap- 
plied to  such  a  limitation  upon  the 
admissibility  of  generally  accepted 
evidence.  Dusenbury  v.  Dusenbury, 
63  How.  Pr.  (N.  Y.)  349  (1882). 
The  question  of  whether  the  former 
testimony  is  competent  as  an  admis- 
sion is  to  be  determined  as  of  the 
time  when  it  was  given  and  not  of 
the  time  when  it  is  offered.  Lapham 
V.  Marshall,  3  N.  Y.  Suppl.  601,  51 
Hun  36    (1889). 

Qualifying  or  explanatory  testi- 
mony becomes  competent  on  the  in- 
troduction, as  an  admission,  of  any 
part  of  the  entire  statement. 

Connecticut. —  Benedict  v.  Nichols, 
1  Root  434   (1792). 

Illinois. —  Illinois  Steel  Co.  v. 
Wierzbicky,  107  111.  App.  69  (1903), 
[affirmed  in  206  111.  201,  68  N.  E. 
1101]. 
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in  a  subsequent  case,®  and  althougli  the  parties,  except  the  original 
declarant,  are  different  in  the  two  actions.' 

§  1269.  (Informal  Judicial  Admissions;  Form  of  Admis- 
sions; Oral;  Testimony  by  Party);  Criminal  Cases. —  Apart 
from  considerations  of  voluntariness  in  statement  ^  or  the  privi- 


Massachusetts. —  Lynde  v.  Mc- 
Gregor, 13  Allen  (Mass.)  182,  90  Am. 
Dec.   188    (1866). 

Missouri. —  Kritzer  v.  Smitli,  21 
Mo.  296    (1855). 

Vermont. —  Dean  v.  Dean,  43  Vt. 
337    (1871). 

6.  Connecticut. — Benedict  V.  Niehola, 
1  Root  434   (1792). 

Indiana. —  McKinzie  v.  Eeneau,  8 
Blackf.  411  (1847).  See  also,  Ruble 
V.  Bunting,  31  Ind.  App.  654,  68  N. 
E.  1041   (1903). 

Kentucky. —  Louisville,  etc.,  R.  Co. 
V.  Miller,  44  S.  W.  119,  19  Ky.  L. 
Rep.  1665   (1898). 

Michigan. —  Lilley  v.  Mutual  Ben. 
L.  Ins.  Co.,  92  Mich.  153,  52  N.  W. 
631  (1892).  See  also,  Lange  v. 
Klatt,  (Mich.  1903)  10  Detroit  Leg. 
N.  747,  97  N.  W.  708. 

Minnesota. —  White  v.  Collins,  90 
Minn.  165,  95  N.  W.  765    (1903). 

Nebraska. —  Hastings  German  Nat. 
Bank  v.  Leonard,  40  Neb.  676,  59  N. 
W.  107   (1894). 

New  Jersey. —  Beeckman  v.  Mont- 
gomery, 14  N.  J.  Eq.  106,  80  Am.  Dec. 
229  (1861). 

New  York. —  Sternbach  v.  Fried- 
man, 78  N.  Y.  Suppl.  318,  75  App. 
Div.  418  (1902).  See  also,  Hillman 
V.  De  Rosa,  92  N.  Y.  Suppl.  67,  46 
Misc.  261   (1905). 

Pennsylvania. —  Com.  v.  Ensign,  40 
Pa.  Super.  Ct.  157,  163  (1909); 
Stevenson  v.  Ebervale  Coal  Co.,  201 
Pa.  St.  112,  50  Atl.  818,  88  Am.  St. 
Rep.  805   (1902). 

Texas. —  Knights  of  Modern  Mac- 
cabees V.  Gillis,  (Civ.  App.  1910)  125 
S.  W.  338;  Warren  v.  Frederichs,  83 
Tex.  380,  18  S.  W.  750  (1892). 

Vermont. —  La  Flam  v.  Missisquoi 
Pulp   Co.,    74   Vt.    125,    52   Atl.    526 


(1903);   Sutton  V.  Tyrell,  12  Vt.  79 
(1840). 

Wisconsin. —  Crowe  v.  Colbeth,  63 
Wis.   643,  24  N.  W.  478    (1885). 

United  States. — Cimiotti  Unhairing 
Co.  V.  Bowsky,  113  Fed.  698  (1902)  ; 
Rex  V.  Sharpe,  5  West.  Aust.  L.  Rep. 
125  (1903).  He  may  even  testify  in 
direct  contradiction  to  his  evidence  on 
a  former  trial.  Phoenix  Ins.  Co.  v. 
Gray,  113  Ga.  424,  38  S.  E.  992 
(1901).  In  the  absence  of  some 
special  relation  of  agency  or  joint 
interest  the  declarant  alone  is  af- 
fected by  the  statement.  Coldren 
Land  Co.  v.  Royal,  (Iowa  1908)  118 
N.  W.  426.  In  the  absence  of  statute 
voluntary  admissions  in  judicial  pro- 
ceedings in  a  civil  case  will  be  re- 
ceived on  a  criminal  prosecution. 
Com.  V.  Ensign,  228  Pa.  400,  77  Atl. 
657  (1910)  (books  and  schedules  of 
bankrupt). 

Independent  relevancy. —  Testi- 
mony of  a  former  witness  may  be 
oifered  not  as  admission,  i.  e.  as  proof 
of  the  facts  stated,  so  much  as  for 
the  purpose  of  showing  the  mere 
existence  of  these  statements  as  a  pro- 
bative fact.  Thus,  contradiction  may 
be  shown  in  this  way.  Bageard  v. 
Consol.  T.  Co.,  64  N.  J.  L.  316,  45 
Atl.   620    (1900). 

7.  Tooker  v.  Gormer,  3  Hilt.  (N. 
Y.)   71  (1858). 

That  the  two  trials  are  in  different 
jurisdictions  is  immaterial.  Loeb  v. 
Peters,  63  Ala.  243,  35  Am.  Rep.  17 
( 1879 ) .  See  also,  Congleton  v.  Schrei- 
hofer,   (N.  J.  Ch.  1903)    54  Atl.  144. 

§  12G9-1.  §§  1479  et  seq.  Should  a 
statement  appear  to  have  been  volun- 
teered by  an  accused,  that  certain 
statutory  preliminaries  designed  for 
the  protection  of  those  compelled  to 
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lege  against  seK-incrimination^  elsewhere  considered,  the  defend- 
ant in  a  criminal  case  may  properly  make  admissions  of  an  in- 
formal judicial  nature  in  connection  with  his  testimony  before  a 
judicial  tribunal,*  to  the  same  effect  as  in  civil  cases,  although 
all  such  evidence  has  been  excluded  by  statute  in  certain  juris- 
dictions.* 

Committing  magistrates,  inferior  courts,  etc. —  The  grade  of 
the  oourt  before  which  such  testimony  was  given  is  immaterial. 
The  tribtmal,  for  example,  may  be  that  of  a  magistrate,  e.  g.,  a 
coroner,®  or  of  a  public  official,  such  as  a  fire  marshal,®  charged  by 
law  with  the  investigation  of  certain  occurrences.  The  hearing 
may,  with  the  like  effect,  have  been  held  before  a  committee  of  the 
legislature.''  Where  the  statement  is  a  voluntary  one,  the  accused 
may  make  valid  admissions  before  a  grand  jury.*  On  the 
other  hand,  the  court  may  have  been  the  one  in  which  a  former 


testify  have  not  been  complied  with 
is  not  material.  Hardy  v.  V.  S.,  186 
U.  S.  224,  22  S.  Ct.  889,  46  L.  ed.  1137 
(1901).  See  also,  People  v,  Johnson, 
1  Wheel.  Cr.  (N.  Y.)  193  (1828); 
State  V.  Hatcher,  29  Or.  309,  44  Pac. 
584(1896).  Proof,  however,  that  the 
statement  was  voluntary  must  be 
clear.  State  v.  O'Brien,  18  Mont.  1, 
43  Pac.  1091,  44  Pac.  399  (1896); 
State  V.  Hatcher,  29  Or.  309,  44  Pac. 
584   (1896). 

2.  §§  1540  et  seq. 

3.  Georgia. —  Griggs  v.  State,  59 
Ga.  738  (1877).  Compare,  however, 
Cicero  v.   State,   54  Ga.   156    (1875). 

Kansas. —  State  v.  Miller,  35  Kan. 
328,  10  Pac.  865    (1886). 

Mississippi. — Hill  v.  State,  64  Miss. 
431,  1  So.  494   (1886). 

Nevada. —  State  v.  Rover,  13  Nev. 
17  (1878). 

New  York. —  People  v.  Banker,  2 
Park.  Or.  26   (1823). 

North  Carolina. —  State  v.  Rowe,  98 
N.  C.  629,  4  S.  E.  506    (1887). 

North  Dakota. —  State  v.  Long- 
streth,  121  N.  W.  1114  (1909). 

Texas. —  Jackson  v.  State,  29  Tex. 
App.  458,  16  S.  W.  247  (1891). 
Contra,  State  v.  Marshall,  36  Mo.  400 
(1865).      See    also,    Minor    v.    State, 


56  Tex.  Cr.  R.  431,  120  S.  W.  860 
(1909). 

4.  Kirby  v.  Com.,  77  Va.  681,  46 
Am.  Rep.  747  (1883)  ;  State  v.  Hall, 
31  W.  Va.  505,  7  S.  E.  422   (1888). 

5.  State  V.  Gilman,  51  Me.  206 
(1862). 

6.  Reg.  ■;;.  Coote,  L.  R.  4  P.  C.  599, 
12  Cox  C.  C.  557,  42  L.  J.  P.  C.  45 
(1872). 

7.  Rex  V.  Merceron,  2  Stark.  323,  3 
E.  C.  L.  385  (1818). 

The  fact  of  arrest  has  been  deemed 
immaterial  in  such  a  connection. 

Indiana. —  Snyder  v.  State,  59  Ind. 
105   (1877). 

Iowa. — -State  v.  Van  Tassel,  103 
Iowa  6,  72  N.  W.  497    (1897). 

Missouri. —  State  v.  Mullins,  101 
Mo.  514,  14  S.  W.  625   (1890). 

New  York. —  People  v.  Thayer,  1 
Pfirk.  Cr.  595    (1825). 

Pennsylvania. — ■  Williams  v.  Com., 
29  Pa.  St.  102   (1857). 

Wisconsin. —  Mack  v.  State,  48  Wis. 
271,  4  N.  W.  449   (1879). 

8.  People  V.  Sexton,  132  Cal.  37, 
64  Pac.  107  (1901)  ;  State  v.  Brough- 
ton,    29    N.    C.   96,    45   Am.    Dec.    507 

(1846)  ;  State  v.  Robinson,  32  Or.  43, 
48  Pac.  357  (1898)  ;  Gardner  v.  State, 

(Tex.  Cr.  App.   1894)    28  S.  W.  470. 
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trial  of  the  declarant  took  place.^  Although  such  a  statement  is 
not  an  informal  judicial  admission,  it  may  have  been  originally 
made  by  the  present  party  on  a  trial  of  an  indictment  against 
another.-'-'' 

Civil  and  criminal  cases. — As  in  other  connections  in  regard  to 
admissions,  the  form  of  the  action  is  not  deemed  material.  The 
admissions  of  accused  used  in  a  criminal  case  may  have  been 
originally  made  in  a  civil  proceeding, -^^  including  those  for  di- 
vorce,-*-^  or  in  bankrutcy.-'^ 

How  testimony  may  lie  proved. —  The  admissions  of  one  ac- 
cused of  crime  may,  it  is  said,  be  proved  by  parol ; —  even  should 
the  committing  magistrate  fail  to  perform  his  statutory  duty  in 
not  making  or  signing  a  report  of  the  prisoner's  testimony  as 
given  before  him.  Should  the  magistrate  certify  that  the  accused 
declined  to  ans'wer,^''  the  actual  testimony  may  still  be  proved  by 
those  -who  heard  it.  In  certain  respects,  hovi^ever,  it  may  be  ob- 
served, that  the  inertia  of  the  court  is  greater  in  criminal  cases 
than  in  civil.     For  example,  a  civil  pleading  filed  in  a  civil  case 


See  also,  Williams  v.  State,   30  Ohio 
Cir.  Ct.  343    (1907). 

9.  California. —  People  v.  Kelley,  47 
Cal.  125    (1873). 

Connecticut. —  State  r.  Duffy,  57 
Conn.   525,   18  Atl.   791. 

Georgia. —  Dumas  v.  State,  63  Ga. 
600    (1879). 

Kansas. —  State  f.  Oliver,  55  Kan. 
711,  41  Pac.  954    (1895). 

Maine. —  State  v.  Witham,  72  Me. 
531   (1881). 

Massachusetts. —  Com.  v.  Reynolds, 
122  Mass.  454   (1877). 

Missouri. —  State  v.  Glahn,  92  Mo. 
679,  11  S.  W.  260   (1887). 

NexD  York. — People  v.  MoMahon,  15 
N.  Y.  384   (1857). 

Pennsylvania. —  Williams  v.  Com., 
29  Pa.  St.  102    (1857). 

Tennessee. —  Eafferty  p.  State,  91 
Tenn.  655,  16  S.  W.  728   (1891). 

Wisconsin. —  Dickerson  v.  State,  48 
Wis.  288,  4  N.  W.  321    (1879). 

10.  California. —  People  r.  Mitchell, 
94  Cal.  550,  29  Pac.  1106   (1892). 

Georgia. —  Burnett  r.  State,  87  Ga. 
622,  13  S.  B.  552    (1891). 


Louisiaiia. — ■  State  v.  Thomas,  28 
La.  Ann.  827   (1876). 

Micldgan. —  People  v.  Galagher,  78 
Mich.  513,  42  N.  W.  1063  (1889). 
Compare  People  v.  Moyer,  77  Mich. 
571,  43  X.  W.   928    (1889). 

New  York. —  People  v.  Mahon,  15 
N.  y.  384   (1857). 

Texas. —  Harris  r.  State,  37  Tex. 
Cr.  441,  36  N.  W.  88  (1896).  Com- 
pare Josephine  v.  State,  39  Miss.  613 
(1860). 

11.  Barber  v.  People,  17  Hun  (N. 
y.)  366  (1879)  (supplementary  pro- 
ceedings) ;  Abbott  f.  People,  75  ISf.  y. 
603  (1878);  State  v.  Hopkins,  13 
Wash.  5,  43  Pac.  627    (1895). 

12.  Crow  V.  State,  (Tex.  O.  App. 
1903)   73  S.  W.  393. 

13.  People  !'.  Weiger,  100  Cal.  352, 
34  Pac.  836  (1893)  ;  Reg.  v.  Sloggett, 
7  Cox  C.  C.  139,  Dears.  C.  C.  656,  2 
Jur.  (N.  S.)  764,  25  L.  J.  M.  C.  93, 
4  Wkly.  Rep.  487   (1856). 

14.  Reg.  V.  Wilkinson,  8  C.  &  P. 
662,  34  E.  C.  L.  949   (1838). 
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will  not,  unless  distinctly  shown  to  be  under  instructions  from  the 
client,  be  received  in  a  criminal  case  as  the  admissions  of  an  ac- 
cused. ^° 

§  1270.  (laformat  Judicial  Admissions;  Form  of  Admis' 
sions;  Oral;  Testimony  by  Party);  Minor  Details. — As  a  matter 
of  administration  few  formal  requirements  are  insisted  upon  in 
the  introduction  into  evidence  of  an  informal  judicial  admission. 
So  long  as  it  shall  afBrmatively  appear  that  the  statement  was 
made  by  a  party^  or  his  duly  authorized  representative,^  no  in- 
sistance  is  placed  upon  the  observance  of  formality  in  giving 
the  testimony.  Should  it,  however,  prove  practically  impossible 
to  separate  the  relevant  portions  of  the  evidence,  all  may  be  read 
to  the  jury.^  The  evidence  need  not  have  been  given  in  response 
to  questions,*  nor  even  in  court.^  It  is  not  even  necessary  that 
any  legal  warrant  should  have  existed  for  taking  it.* 

Explanation  -permitted. —  The  party  who  has  appeared  as  a 
witness  is  at  liberty  to  explain  or  control  his  testimony'^  and  to 
show,  if  he  can,  that  he  gave  explanations  at  the  time  which  were 
not  reported.*  The  mere  fact  that  opportunity  of  explanation 
was  refused  at  the  time  at  which  the  evidence  was  given  does  not 

15.  Farmer  v.  State,  100  Ga.  41,  28  Statements     elicited     contrary    to 

S.  E.  26    (1896);  Reg.  V.  Simmonda,  law,   will  not,   however,   be  received. 

4  Cox  C.  C.  377  (1850).  Wilson    v.    Hill,    13    N.    J.    Eq.    143 

§  1270-1.   Castleman  v.  Sherry,  46  (1860). 

Tex.  228   (1876).  7.  Miller   v.    People,    216   111.    309, 

2.  Dowie   V.   Driacoll,   203   111.   480,  74  N.  E.  743    ( 1905 )  ;   Taft  v.  Little, 
68  N.  E.  56    (1903)  ;   §  1328.  178  N.  Y.  12i7,  70  N.  E.  211   (1904)  ; 

3.  Eaton  v.  New  England  Tel.  Co.,  iEtna  Ins.  Co.  v.  Eastman,  (Tex.  Civ. 
68    Me.    63     (1878).      An    admission  App.  1904)    80  S.  W.  255. 

made  by  a  party  in  another  case  must  Only  such  other  testimony  as 
be  proved  in  the  same  way  as  any  tends,  legitimately  to  explain  or 
other  admission.  Desai  v.  Alum,  22  qualify  the  alleged  admission  is  corn- 
Natal  L.  Rep.  3  (1901)  (judge's  notes  petent.  Suffolk  County  v.  Shaw,  47 
not  received)  ;  N'sele  v.  N'sele,  22  N.  Y.  Suppl.  349,  21  App.  Div.  146 
Natal  L.  Rep.  22  (1901)  (magistrate's  (1897);  Starin  v.  People,  45  N.  Y. 
iiotes).  333,   340    (1871);    Dean    v.   Bean,   43 

4.  Kirk  r.  Garrett,  84  Md.  383,  35  Vt.   337    (1871).     See  also,  Southern 
Atl.  1089   (1896).  Bank  of  Pulton  v.  Nichols,   202  Mo. 

5.  Rex  V.  Merceron,  2  Stark.   323,  309,  100  S.  W.   613    (1907)    (deposi- 
3  E.  C.  L.  385    (1818)    (evidence  be-  tion). 

fore  a   Committee  of  House  of  Com-  8.   Boardman  v.   Wood,   3   Vt.   570 

mons  within  the  rule).  (1831). 

6.  Lilley  v.  Mutual  Ben.  L.  Ins.  Co., 
82  Mich.  153,  52  N.  W.  631  (1892). 
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furnish  sufficient  ground  for  rejecting  it  when  tendered  in  a  sub- 
sequent suit.^ 

Conditions  of  admissibility. —  The  statement,  offered  as  an 
admission,  must,  however,  be  complete  in  itself/"  It  is  not  suffi- 
cient that  the  party  against  whom  the  evidence  is  offered  may 
now,  for  the  first  time,  complete  his  unfinished  testimony.  ^■'-  Where 
the  examination  of  the  witness  at  the  time  was  actually  completed, 
it  is  not  required  that  it  should  be  submitted  to  the  court  as  a 
whole/'  The  testimony  may  be  reported  by  the  judge  presiding 
at  the  trial '''^  or  by  any  one  else  who  heard  it,  and  it  need  not^  in 
order  to  be  admissible,  be  all  the  party  said  on  that  particular 
point."  It  is,  as  in  case  of  all  admissions,^^  necessary  that  the 
facts  covered  by  it  should  be  admissible.^® 

Independent  relevancy. —  For  use  of  evidence  in  a  former  trial 
for  the  purpose  of  establishing,  not  so  much  a  fact  as  a  contra- 
diction, see  Admissions  by  Conduct."  Should  the  testimony  of  a 
party  be  independently  relevant  on  a  subsequent  suit  by  reason  of 
the  establishment  of  contradictory  statements,  it  is  not  necessary 
to  lay  the  foundation  on  cross-examination  which  is  required  in 
other  cases.^® 

§  1271.  (Informal  Judicial  Admissions;  Form  of  Admis' 
sions) ;  Writings.—  So  an  informal  judicial  admission,  though 
commonly  oral,  may  be  in  the  written  form  as  that  of  a  letter.'' 

§  1272.  (Informal  Judicial  Admissions;  Form  of  Admis- 
sions;  Writings);  Affidavits. —  The  statement  in  an  affidavit 
made  or  adopted  ^  by  a  party  in  a  given  cause,  are  competent  as 

9.  Collett  r.  Keith,  4  Esp.  213  16.  Claypool  v.  Miller,  4  Blackf. 
(1802).                                                                 (Ind.)     163     (1836);    Eaton    r.    New 

10.  Misner  v.  Darling,  44  Mich.  England  Tel.  Co.,  68  Me.  63  (1878); 
438,  7  N.  W.  77   (1880).  Mulliken  v.  Greer,  5  Mo.  489   (1838). 

11.  Misner  v.  Darling,  44  Mich.  438,  17.  §§  1392  et  aeq. 

7  N.  W.  77  (1880).  18.    See    Best    on    Ev.     (Chamber- 

12.  Johnson  f.  Powers,  40  Vt.  611  layne's  3rd  Amer.  ed.),  p.  603;  Young 
(1868)  (complete  direct  examination  r.  Kinney,  (Neb.  1907)  112  N.  W. 
sufittcient,  declarant  being  able  to  state  558. 

the  effect,    if   any,   of  cross-examina-  §   1271-1.   Holderness  v.   Baker,  44 

tion).  N.  H.  414   (1862)    (written  to  an  au- 

13.  Chase    v.    Debolt,    7    111.     371      ditor). 

(1845);    Fitzpatrick    v.    Fitzpatrick,  §     1272-1.      Alalama.—  B.aUett   v. 

6  R.  I.  64,  75  Am.  Dec.  681    (1859).  Brien,  1  Ala.  585  (1840). 

14.  Frick  r.  Kabaker,  116  Iowa  494,  Indiana. —  Wabash,  etc.,  Canal  c. 
90  N.  W.  498   (1902).  Bledsoe,  5  Ind.  133   (1854). 

15.  I  1293. 
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informal  judicial  admissions.^  Such  statements  will  be  received 
in  a  subsequent  trial  or  after  removal  to  a  federal  court,^  or  in 
another  cause  where  the  declarant,  against  whom  the  statement  is 
offered  is  a  party.* 


Massachusetts. —  Knight  v.  Roths- 
child, 172  Mass.  546,  52  N.  E.  1063 
(1899). 

Pennsylvania. —  Keineman  v.  Blair, 
96  Pa.  St.  155    (1880). 

Virginia. —  M'Mahon  v.  Spangler,  4 
Rand.  51,  56    (1826). 

United  States. —  Connecticut  M.  L. 
Ins.  Co.  V.  Hillmon,  188  U.  S.  208, 
23  Sup.  Ct.  294    (1903). 

England. —  Brickell  v.  Hulse,  7  A. 
&  E.  454,  7  L.  J.  Q.  B.  18,  2  N.  & 
P.  426,  34  E.  C.  L.  248  (1837); 
Johnson  v.  Ward,  6  Eap.  47    (1806). 

Ireland. —  White  v.  Cowling,  8  Ir. 
L.  R.  128    (1845). 

Canada. —  Livingstone  47.  Colpitts,  4 
N.  W.  Terr.  441,  442  (1900)  ;  Thayer 
V.  Street,  23  U.  C.  Q.  B.  189,  192 
(1863).  Reading  another's  affidavit 
as  part  of  a  record  is  not  to  adopt 
its  statements.  Hargis  v.  Prioe,  4 
Dana    (Ky.)    79    (1836). 

The  declarations  of  one  affidavit 
expressly  adopted  in  another  will  he 
received.  Kniglit  v.  Rothschild,  172 
Mass.  546,  53  N.  E.  1062   (1899). 

2.  Alabama. —  Orr  v.  Travelers'  Ins. 
Co.,  120  Ala.  647,  24  So.  997   (1898). 

Delaware. —  Hall  v.  Cannon,  4  Har.. 
360   (1846). 

Illinois. —  Illinois  Cent.  R.  Co.  v. 
Cobb,  64  111.  147  note   (1873). 

Indian  Territory.— New  York  Fi- 
delity, etc.,  Co.  V.  Brown,  69  S.  W. 
915    (1902). 

Iowa. —  Aslbach  v.  Chicago,  etc.,  R. 
Co.,  86  Iowa  101,  53  N.  W.  90  (1892). 

Michigan. —  Cornelissen  v.  Ort,  93 
N.  W.  617    (1903). 

New  York. —  Stickney  v.  Ward,  46 
N.  Y.  Suppl.  382,  20  Misc.  667  (1897) 

Pennsylvania. —  Kline  v.  Hunting- 
don First  Nat.  Bank,  15  Atl.  433 
(1888). 

Texas. —  Wyser  v.  Calhoun,  11  Tex. 
323    (1854).     See   also,   W.   Scott   & 


Co.  V.  Woodward,  (Tex.  Civ.  App. 
1905)    88   S.  W.  406. 

United  States. —  Hyman  v.  Wheeler, 
29  Fed.  347  (1886).  A  plaintiff 
may  offer  in  evidence  the  whole  of 
an  affidavit  of  defence  and  take  ad- 
vantage of  such  portion  of  it  as  is 
in  his  favor,  and  then  go  on  and  con- 
tradict the  rest.  McAvoy  &  MdMich- 
ael  V.  Com.  Title,  Ins.  &  Trust  Co., 
37  Pa.   Super.   Ct.  371    (1905). 

The  admission  is  primary  and  inde- 
pendent evidence. —  It  is  not  ma- 
terial that  the  declarant  has  testified 
to  the  same  effect.  Orr  v.  Travelers' 
Ins.  Co.,  120  Ala.  647,  24  So.  997 
(1898). 

3.  National  Steamship  Co.  v.  Tug- 
man,  143  U.  S.  28,  13  Sup.  Ct.  361, 
27  L.  ed.  87   (1892). 

4.  California. —  Shafter  v.  Richards, 
14  Cal.  125   (1859). 

Delaware. —  Sharp  v.  Swayne,  1 
Pennew.  210,  40  Atl.  113    (1898). 

Illinois. —  Jewett  v.  Cook,  81  111. 
260    (1876). 

Iowa. —  Davenport  v.  Cummings,  15 
Iowa  219    (1863). 

Massachusetts. —  Knight  v.  Roths- 
child, 172  Mass.  546,  52  N.  B.  1062 
(1899). 

Michigan. —  Cornelissen  v.  Ort,  93 
N.  W.  617    (1903). 

Minnesota. —  Yoki  v.  First  State 
Bank,  87  Minn.  295,  91  N.  W.  1101 
(1902). 

Missouri. —  Rosenfeld  v.  Siegfried, 
91  Mo.  App.  169    (1901). 

New  Yorh. —  Furniss  v.  Mutual  L. 
Ins.  Co.,  46  N.  Y.  Super.  Ct.  467 
(1880). 

North  Carolina. —  Albertson  v.  Wil- 
liams, 97  N.  C.  264,  1  S.  E.  841 
(1887). 

Oregon.—  Tippin  v.  Ward,  5  Or.  450 
(1875). 

England. —  Brickell  v.   Hulse,  7  A. 
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Criminal  cases. —  Unless  deemed  involuntary  within  the  law 
excluding  confessions,®  such  an  affidavit  may  have  been  made  in  a 
criminal  case,  e.  g.,  on  a  motion  for  a  continuance,®  or  for  a 
change  of  venue.^ 

Invalid  affidavits. —  The  essential  and  sufficient  ground  of  ad- 
missibility for  an  affidavit  being  that  the  party  made  or  ratified 
the  statement,  it  is  not  important  whether  the  document  itself  is 
valid  as  an  affidavit,  e.  g.,  whether  the  magistrate  had  jurisdiction^ 
or  the  affidavit  itself  was  regularly  taken.® 

§  1273.  (Informal  Judicial  Admissions;  Form  of  Admis= 
sions;  Writings) ;  Answers  to  Interrog'atories. —  A  party's  answers 
to  written  interrogatories  are  competent  against  him  as  informal 
judicial  admissions  in  the  same^  or  any  other^  suit,  and  have  even 
been  accorded  a  prima  facie  weight.^    It  is  not  important  that  the 


&  E.  454  (1837)  ;  Johnson  v.  Ward,  6 
Esp.  47    (1806). 

Canada.— R.  v.  Wright,  17  N".  Br. 
363,  373   (1877). 

5.  §  1479. 

6.  Arkansas. —  Coker  v.  State,  20 
Ark.  53   (1859). 

Florida. —  Xewton  v.  State,  21  Fla. 
53    (1884). 

Georgia. —  Pledger  v.  State,  77  Ga. 
242,  3  S.  E.  320    (18S6). 

Indiana. —  Echler  v.  State,  112  Ind. 
140,  13  N.  E.  272    (1887). 

Massachusetts. —  Com.  v.  Starr,  4 
Allen  301   (1862). 

Mississippi. —  Nelma  v.  State,  58 
Miss.  363    (1880). 

Missouri. —  State  v.  Young,  99  Mo. 
666,  12  S.  W.  879   (1889). 

North  Cnrolinn. —  State  v.  Bishop, 
98  N.  C.  773,  4  S.  E.  357  (1887). 
Compare  Farrell  r.  People,  103  111.  17 
(1882)  ;  Adams  v.  State,  16  Tex.  App. 
162   (1884). 

7.  Boles  r.  State.  24  Miss.  445 
(1852).  Statements  in  an  affidavit 
filed  to  secure  removal  are  competent. 
Baker  v.  Hess,  53  111.  App.  473  (1893). 

There  is,  however,  authority  to  the 
contrary  based  upon  the  distinction 
that  while  an  affidavit  on  a  motion 
for  a  continuance  presents  evidentiary 


facts,  one  on  a  motion  for  a  change  of 
venue  does  not.  Ohio,  etc.,  R.  Co.  v. 
Levy,  134  Ind.  343,  32  N.  E.  815,  34 
N.  E.  20  (1892)  ;  Behler  r.  State,  112 
Ind.  140,  13  N.  E.  272    (1887). 

8.  ilorrell  v.  Cawley,  17  Abh.  Pr. 
(N.  Y.)    76    (1863). 

9.  Davenport  v.  Cummings,  15  Iowa 
219    (1863). 

§  1273-1.  Jewett  v.  Bines,  39  Me.  9 
(1854);  Nichols  v.  Allen,  112  Mass. 
23    (1873). 

2.  Alabama. —  Gay  v.  Rogers,  109 
Ala.   624,   20   So.   37    (1895). 

Georgia. —  Whitlock  r.  Crew,  28  Ga. 
289  (1859).  See  also,  Robert  R. 
Sizer  &  Co.  r.  G.  T.  Melton  &  Sons, 
129  Ga.  143,  58  S.  E.  1055    (1907). 

Louisiana. —  ilurison  v.  Butler,  18 
La.  Ann.  191    (1866). 

Maine. —  Jewett  i,'.  Rines,  39  Me.  9 
(1854). 

Massachusetts. — Williams  v.  Cheney, 
3  Gray  215    (1855). 

Pennsylrnnia. —  Moloney  v.  Davis, 
48  Pa.  St.  512   (1865). 

The  issues  in  the  two  cases  need 
not  be  similar. —  Hood  r.  Chambliss, 
7  La.  Ann.  106  (1852)  ;  Williams  v. 
Cheney,  3  Gray   (Mass.)    215   (1855). 

3.  Clairmont  v.  Dickson,  4  L.  C. 
Jur.  6    (1859). 
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§■  1274 


interrogatories  themselves  are  not  put  in  evidence*  or  that  they 
have  failed  of  their  original  purpose  because  necessary  formalities 
have  been  omitted.^  So  far  as  good  faith  permits  a  party  whose 
admissions  are  introduced  into  evidence  to  qualify  their  effect  by 
showing  other  statements  in  the  same  answers,  he  may  do  so.®  But 
the  situation  does  not  render  all  his  self-serving  statements  com- 
petent, as  a  matter  of  right/ 

§  1274.  (Informal  Judicial  Admissions;  Form  of  Admis= 
sions;  Writings);  Depositions. — ^Statements  made  by  a  party  in 
a  deposition  taken  in  the  cause  where  offered,  de  bene  esse/-  or  in 
perpetuam  memoriam^  may  constitute  informal  judicial  admis- 
sions in  that  cause.  If  the  statement  is  that  of  a  party  on  his  own 
knowledge  or  on  information,  for  the  accuracy  of  which  he  is 
willing  to  become  responsible,^  it  is  admissible  in  the  same  or 
another*  suit.     Where  a  statement  in  a  deposition  has  been  made 


4.  Cochran  v.  Chipman,  11  Nova 
Scotia  254    (1876). 

5.  Jewett  V.  Rines,  39  Me.  9  (1854); 
Lynde  v.  McGregor,  13  Allen  (Mass.) 
182,  Am.  Dec.  188  (1866);  Edwards 
V.  Norton,  55   Tex.   405    (1881). 

6.  Gregory  v.  Kershaw,  3  Rev.  de 
Leg.  98    (1818). 

7.  Lynde  v.  McGregor,  13  Allen 
(Mass.)  182  (1866);  Merahou  V. 
Hood,  2  Pittsb.   (Pa.)  207  (1860). 

§  1274-1.  Meyer  v.  Campbell,  20 
N.  Y.  Suppl.  705,  1  Misc.  283  (1892)  ; 
McGahan  v.  Crawford,  47  S.  C.  566, 
25  S.  E.  123   (1896). 

2.  Faunce  v.  Gray,  21  Pick.  (Mass.) 
243  (1838);  Chaddick  v.  Haley,  81 
Tex.  617,  17  S.  W.  233  (1891).  See 
also,  contra,  under  a  statute,  Dwinel 
V.  Godfrey,  44  Me.  65    (1857). 

3.  Cambioso  v.  Maffet,  4  Fed.  Cas. 
No.  2,330,  2  Wash;  98  (1807)  (ac- 
countant). The  evidence  is  primary 
and  equally  admissible  though  the 
declarant  be  present  in  court.  Val- 
leroy  v.  Knights  of  Columbus,  135 
Mo.  App.  574,  116  S.  W.  1130  (1909) ; 
Black  V.  Epstein,  221  Mo.  286,  120 
S.  W.  754  ( 1909 )  ;  Southern  Bank  of 
Fulton  V.  Nichols,  202  Mo.  309,  100 
S.  W.  613   (1907). 
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4.  Alabama. —  Spann  v.  Torbert,  130 
Ala.  541,  30  So.  389    (1900). 

California. —  In  re  Arnold's  Estate, 
147   Cal.   583,   82   Pac.   252    (1905). 

Missouri. —  Padley  v.  Catterlin,  64 
Mo.  App.  629   (1895). 

New  Hampshire. —  Brewer  v.  Hynd- 
man,  18  N.  H.  9    (1845). 

New  York. —  Phillips  v.  Lindley, 
98  N.  Y.  Suppl.  423,  112  App.  Div. 
283    (1906). 

Texas. — ^Bilger  v.  Buchanan,  (Sup. 
1887)    6  S.  W.  408. 

Vermont. —  Commercial  Bank  v. 
Clark,  28  Vt.  325    (1856). 

Virginia. —  Hatcher  v.  Crews,  78 
Va.  460   (1884). 

United  States. —  Lastrapes  v.  Blanc, 
14  Fed.  Cas.  No.  8,100,  3  Woods  134 
(1878). 

England. —  Cole  i\  Hadley,  11  A.  & 
E.  807  (1840)  ;  Gardner  v.  Moult,  10 
A.  &  E.  464   (1839). 

Completeness  required. — Where  the 
declarations  of  a  party  to  a  suit 
against  interest  made  in  his  deposi- 
tion are  admitted  in  evidence  in  favor 
of  the  adverse  party,  he  is  entitled 
to  have  at  least  so  much  of  the  de- 
position read  as  bears  on  his  declara- 
tions.    Southern  Bank  of  Fulton  v. 
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Admissions;  Judicial. 
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by  a  specially  instructed  agent,^  it  will  be  received  as  if  it  were  tbe 
declaration  of  the  party  himself.  It  is  not  material  that  the  de- 
clarant appears  in  a  different  capacity  in. the  two  cases.® 

Invalid  depositions. —  It  is  not  essential  to  the  admissibility  of 
a  statement  that  the  deposition  in  which  it  is  contained  should  be 
itself  valid  as  an  instrument  of  evidence.  The  admission  of  the 
party  is  equally  competent  though  the  document  is  itself  invalid/ 
or  if  it  is,  as  a  matter  of  fact,  suppressed,*  because  of  noncom- 
pliance with  prescribed  forms®  or  for  the  reason  that  the  justifica- 
tion for  using  it  no  longer  continues.^" 

§  1275.  Judicial  Admissions;  By  Whom  Made,—  The  formal 
judicial  admission  is  as  a  rule,  the  work  of  eoiinsel,^  the  informal 
judicial  admission  being  more  often  the  individual  act  of  the 
party.  ISTo  absolute  line  of  demarkation  exists  for  a  formal 
judicial  admission  made  or  adopted  ^  by  the  party,  even  when 
acting  in  a  representative*  or  different*  personal  capacity,  may 
be  accepted  by  the  court  and  given  full  effect,"  though  made  with- 
out the  knowledge  of  his  counsel.® 


Nichols,  202  Mo.  309,  100  S.  W.  613 
(1907)  ;  Hunter  v.  Johnson,  119  'Mo. 
App.  487,  94  S.  W.  311    (1906). 

5.  Gardner  v.  Moult,  10  A.  &  E.  464, 
3  Jur.  1190,  8  L.  J.  Q.  B.  270,  3  P. 
&  D.  403,  37  E.  C.  L.  255    (1839). 

6.  Kritzer  v.  Smith,  21  Mo.  296 
(1855). 

7.  "  The  caption  might  have  heen 
irregular  or  even  unjustifiable."  Carr 
V.  Griffin,  44  N.  H.  510,  511   (1863). 

8.  Parker  v.  Chancellor,  78  Tex.  524, 
15  S.  W.  157  (1890).  See  also,  Pro- 
file, etc.,  Hotels  Co.  v.  Bickford,  72 
N.  H.   73,   54  Atl.   699    (1903). 

9.  Carr  v.  Griffin,  44  N.  H.  510 
(1863)  ;  Bilger  v.  Buchanan,  (Tex. 
Sup.  1887)   6  S.  W.  408. 

Affirmative  proof  must  be  made 
that  the  statement  offered  as  an  ad- 
mission was  actually  that  of  the 
party  against  whom  it  is  offered. 
German  Ins.  Co.  v.  Gibbs,  Wilson  & 
Co.,  (Tex.  Civ.  App.  1906)  93i  S.  W. 
760. 


10.  Moore  v.  Brown,  23  Kan.  269 
(1880);  Hatch  v.  Brown,  63  Me.  410 
(1874);  Charleson  v.  Hunt,  27  Mo. 
34   (1858). 

§  1275-1.  Wilson  f.  Spring,  64  111. 
14  (1872)  ;  Adams  V.  Utley,  87  N.  C. 
356  (1882);  The  Harry,  11  Fed.  Cas. 
No.  6,147,  9  Ben.  524   (1878). 

The  statement  of  an  attorney  made 
while  acting  for  his  client  cannot  be 
treated  as  the  attorney's  own  admis- 
sion and,  so,  affect  him  personally. 
Stone  V.  Com.,  181  Mass.  438,  63  N.  E. 
1074    (1903). 

2.  Winter  v.  Walter,  37  Pa.  St.  155 
(1860). 

3.  Phillips  V.  Middlesex  County,  127 
Mass.  262   (1879)    (administrator). 

4.  Purcell  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  5  N.  D.  100,  64  N.  W.  943  (1895) 
(garnishee  sued  as  defendant). 

6.  Com.  r.  Miller,  3  Cush.  (Mass.) 
243,  250    (1849). 

6.  Pence  r.  Sweeney,  3  Ida.  181,  28 
Pa.  413  (1891). 
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§  1276 


§  1276.  (Judicial  Admissions;  By  Whom  Made);  Attorneys. 
—  When  a  formal  judicial  admission  is  entered  into  by  a  legal 
representative,  including  any  of  his  necessary  agents  within  their 
appropriate  sphere  of  action/  in  good  f  aith^  and  within  the  scope 
of  his  professional  employment/  for  the  purposes  of  the  case  in 
which  it  is  made/  it  is  binding  upon  the  client.^  This  result  follows 
equally  whether  the  statement  is  made  during  the  trial/  before  it 
begins/  or  after  it  is  over.®  The  result  is  the  same  entirely  re- 
gardless of  whether  the  act  is  inspired  by  the  client  or  not. 


§  1276-1.  Lord  v.  Wood,  (Iowa 
1903)  94  N.  W.  842  (attorney's 
clerk)  ;  Taylor  v.  Willans,  2  B.  & 
Ad.  845,  22  E.  C.  L.  355  (1831) 
(clerk's  affidavit  as  to  bail)  ;  Stand- 
age  V.  Creighton,  5  C.  &  P.  406,  24 
E.  C.  L.  628  (1832)  (managing 
clerk's  statement  as  to  offer  of  settle- 
ment) ;  Truslove  v.  Burton,  3  L.  J. 
C.  P.  (0.  S.)  105,  9  Moore  C.  P.  64, 
17   E.   C.   L.    555    (1824). 

2.  Williams  v.  Preston,  20  Ch.  D. 
672,  51  L.  J.  Ch.  927,  47  L.  T.  Rep. 
(N.  S.)  265,  30  Wkly.  Eep.  555 
(1882). 

3.  Dillon  V.  State,  6  Tex.  55   (1851). 

The  fact  of  agency  must  be  estab- 
lished, directly,  or  by  inference.  Wag- 
staff  V.  Wilson,  4  B.  &  Ad.  339,  1,  24 
E.  C.  L.  154  (1832);  Marshall  v. 
Cliff,  4  Camp.  133  (1815)  (retainer 
inferred  from  appearance). 

4.  "  The  concessions  of  attorneys  of 
record  bind  their  clients  in  all  matters 
relating  to  the  trial  and  progress  of 
the  cause."  Truby  v.  Scybert,  12  Pa. 
St.  101,  105  (1849);  Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Sullivan,  (Colo.  1909) 
173  Fed.  456,  97  C.  C.  A.  1.  "The 
attorney  is  not  the  agent  of  the  client 
for  the  purpose  of  making  admissions, 
except  in  the  cause  and  for  the  pur- 
pose of  the  cause.  All  that  appeared 
here  was, —  the  defendant  having  been 
proved  to  have  held  the  premises  at 
a  certain  rent, —  that  one  of  the  plain- 
tiff's witnesses  heard  the  plaintiff's 
attorney  say  that  there  was  an  agree- 
ment  in   writing.     That  clearly  was 


no  evidence  at  all  to  affect  the  plain- 
tiff." Watson  V.  King,  3  C.  B.  608 
(1846). 

5.  Starke  v.  Kenan,  11  Ala.  818 
(1847)  ;  Central  Branch  Union  Pac. 
R.  Co.  V.  Shoup,  28  Kan.  394,  42 
Am.  Rep.  163  (1882);  Young  v. 
Wright,  1  Camp.  139    (1807). 

6.  Wilson  V.  Spring,  64  111.  14 
(1872) ;  Ixird  V.  Bigelow,  124  Mass. 
185,  189  (1878)  (offer  to  prove  cer- 
tain facts  by  a  party  then  on  the 
stand)  ;  People  v.  Mole,  82  N.  Y. 
Suppl.  747,  85  App.  Div.  33  (1903); 
Oscanyan  v.  Winchester  Repeating 
Arms  Co.,  103  U.  S.  261,  26  L.  ed. 
539   (1880). 

7.  Marshall  v.  Cliff,  4  Campb.  133 
(1815). 

Remarks  of  counsel  in  an  opening 
address  to  the  jury  may  constitute 
formal  judicial  admissions,  if  definite 
and  categorical  and  made  with  that 
intention.  Missouri  &  K.  Tel.  Co.  v. 
Vandevort,  (Kan.  1903)  72  Pac.  771; 
Lindley  v.  Atchison,  etc.,  R.  Co.,  47 
Kan.  432,  28  Pac.  201  (1891);  Fer- 
son  V.  Wilcox,  19  Minn..  449  (1873)  ; 
Oscanyan  v.  Winchester  Repeating 
Arms  Co.,  103  U.  S.  261,  26  L.  ed.  539 
(1880).  See  also.  Currier  v.  Silloway, 
1  Allen  (Mass.)  19  (1861)  (state- 
ment of  amount  due)  ;  CoUedge  v. 
Horn,  3  Bing.  119,  3  L.  J.  C.  P. 
(0.  S.)  184,  28  Rev.  Rep.  606,  11 
E.  C.  L.  66  (1835)  ;  Wallace  v.  Ver- 
non, 3  N.  Brunsw.  5    (1840). 

8.  The  Harry,  11  Fed.  Cas.  No. 
6,147,  9   Ben.   524    (1878). 
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When  Distinction  is  important. —  The  distinction  between 
statements  which  are  the  unaided  work  of  counsel  and  those  which 
more  directly  proceed  from  the  knowledge  of  the  client  is,  how- 
ever, of  very  considerable  importance  in  determining  what  pro- 
bative value,  if  any,  shall  be  given  to  such  a  statement  when  of- 
fered in  another  suit  as  an  admission  of  the  party.  It  will  be 
found  to  possess  probative  value  in  direct  proportion  to  the  extent 
to  which  the  litigant  himself  may  be  assumed  to  have  influenced 
its  making  and  to  have  done  so  because  he  believed  it  to  be  true. 

§   1277.  (Judicial  Admissions;  By  Whom  Made;  Attorneys) ; 

Acts  in  Pais. —  Speaking  generally,  a  client  is  not  affected  by  the 
acts  in  pais  of  his  legal  adviser,  or  by  the  latter's  statements,  writ- 
ten^ or  oral,^  not  relating  to  the  handling  and  management  of  the 
case. 


§  1277-1.  Doe  v.  Eicliards,  2  C.  & 
K.  216  (1845)  (demand  for  posses- 
sion) ;  Wagstaif  v.  Wilson,  4  B.  &  Ad. 
339  (1832)  (letter  tlireatening  legal 
proceedings ) . 

Where  the  retainer  of  the  attorney 
fairly  covers  the  writing  of  a  letter  of 
demand, —  as  where  the  employment  is 
"  to  present  and  collect  a  claim " — 
its  statements  of  fact  may  well  be  ad- 
missions of  the  party.  Loomis  o.  R. 
Co.,  159  Mass.  39,  34  N".  E.  83  (1S93). 

2.  Carmiehael  v.  U.  S.  Fid.  &  Guar. 
Co.,  (Ala.  1909)  50  So.  1003;  Cable 
Co.  V:  Parantha,  (Ga.  1903)  45  S.  E. 
787  (conversation  with  opposing  at- 
torney) ;  Pickert  v.  Hair,  146  Mass. 
1,  4,  15  N".  E.  79  (1888);  Johnson 
V.  Eussell,  144  Mass.  409,  412,  11 
N.  E.  670  (1887)  (agreement  as  to  a 
verdict).  "The  attorney  is  not  the 
agent  of  the  client  for  the  purpose  of 
making  admissions,  except  in  the 
cause  and  for  the  purpose  of  the 
cause."  Watson  v.  King,  3  C.  B. 
608,  609    (1846). 

Casual  conversations. — On  ordinary 
principles  of  agency,  the  attorney,  in 
order  to  affect  the  client  by  his  state- 
ments, must  be  engaged  on  the  bxisi-- 
nesB  of  the  client  and  seeking,  iona 
fide,  to  advance  it  by  his  declaration. 
Statements    in   ordiuaiv   social   inter- 


course are  not  the  admissions  of  the 
client.  Saunders  v.  McCarthy,  8  Allen 
(Mass.)  42  (1864)  ;  Parkins  v.  Hawk- 
shaw,  2  Stark.  212,  10  Rev.  Rep.  711, 
3  E.  C.  L.  393  (1817);  Wilson  i: 
Turner,  1  Taunt.  398,  9  Rev.  Rep.  797 
(1808).  It  is  rather  the  duty  of 
attorneys  to  litigate  the  rights  of 
their  clients  than  to  talk  about,  them. 
Young  v.  Wright,  1  Campb.  139 
( 1807 )  ;  Watson  v.  King,  3  C.  B.  608, 
54  E.  C.  L.  608  (1846);  Doe  v. 
Richards,  2  C.  &  K.  216,  61  E.  C.  L. 
216  (1845)  ;  Elton  v.  Larkins,  5  C. 
&  P.  385,  1  M.  &  Rob.  196,  24  E.  C. 
L.  617  (1832).  Casual  remarks  by 
an  attorney  concerning  the  client's 
case  do  not  affect  the  latter.  Lake 
Erie,  etc.,  R.  Co.  v.  Rooker,  13  Iiul. 
App.  600,  41  X.  E.  470  (1S95)  ;  Petch 
V.  Lyon,  9  Q.  B.  147,  154  (1S46)  ; 
Parkins  r.  Hawkshaw,  2  Stark.  212, 
Holroyd,  J.  (1817)  ;  Young  r.  Wright. 
1  Camp.  139  (1807).  See  also,  hm\- 
rie  v.  Verner,  3  Watts  (Pa.)  317 
(1834).  "It  has  been  ruled  that 
what  an  attorney  says  in  the  course 
of  casual  conversation,  relating  to  the 
controversy,  is  not  evidence.  The  rea- 
son of  the  distinction  is  found  in  the 
nature  and  extent  of  the  authority 
given ;  the  attorney  being  constituted 
for   the  manacreuient  of  the  cause  in 
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§   1278.  (Judicial  Admissions;  By  Whom  Made;  Attorneys); 

Matters  of  Procedure. —  Speaking  generally,  matters  of  procedure 
are  especially  witMn  the  province  of  counsel,  with,  which  the  client 
has,  as  a  rule,  but  little  to  do,^  while  the  substantial  facts  with 
which  the  forms  of  procedure  concern  themselves  in  any  particu- 
lar case  can,  as  a  rule,  come  to  the  attorney  only  through  the  client 
or  his  witnesses.  In  what  way  these  facts  shall  be  handled,  how 
they  shall  best  be  pleaded,^  in  what  manner  they  shall  be  presented 
in  the  opening  address,  or  in  the  closing  largument,  are  beyond 
the  ken  of  the  client.  It  is  essential  that  some  one  more  familiar 
than  he  with  the  work  of  courts  and  the  means  by  which  men's 
minds  are  influenced  should  determine  what  circumstances  should 
be  made  prominent  and  what  subordinated  in  presentation.  What 
evidence  shall  be  used  to  prove  certain  facts,  to  what  effect  par- 
ticular witnesses  would  testify  if  present,'  all  this,  and  much  more, 
are  within  the  purview  of  the  art  of  advocacy,  of  which  the  client, 
as  a  rule,  knows  nothing.*  The  litigant  himself  is  equally  help- 
less in  other  particulars.  The  counsel  alone  can  effectively  judge 
as  to  when  it  is  wise  to  insist  upon  full  proof,  and*  under  what 
circumstances  the  formal  requirements  of  evidence,  regarding 
incidental  matters,^  may  be  weighed.  The  dufe  execution  of 
uncontroverted  documents,  for  example,®  or  the  existencfe  of  re'ally 
undisputed  facts'^  may,  under  certain  circumstances,  be  frankly 

court,   and    in   England   for   nothing  Chemical   Co.,  v.   Kirven,   130   N".   C. 

else."     Truby  v.  Seybert,  13  Pa.  St.  161,  41  S.  E.  1   (1902)    (deceased). 

101,  105    (1849).    Even  if  made  dur-  4.  Chicago  City  R.  Co.  v.  McMeen, 

ing  the  trial  the   casual  observations  70   111.  App.   220    ( 1899 )  ;    Lacoste  v. 

of  counsel  are  ineffectual  to  bind  the  Robert,  11  La.  Ann.  33   (1856). 

client.     McKeen  v.  Gammon,  33  Me.  5.  Treadway  v.  Sioux  City,  etc.,  R. 

187    (1851)  ;   Fetch  v.  Lyon,  9   Q.   B.  Co.,   40  Iowa   526    (1875)  ;    Ferson  V. 

147,  15   L.  J.  Q.  B.  393,   58  E.   C.  L.  Wilcox,  19  Minn.  449   (1873);  Truby 

147    (1846).     "I  cannot  allow"  said  v.  Seybert,    12   Fa.   St.   101    (1849); 

Best,  C.  J.,  "  that  the  counset  is  the  Young    v.     Wright,    1     Campb.     139 

agent    of    the    party."      CoUedge    v.  (1807). 

Horn,  3  Bing.  119   (1825).  6.  Perry    v.    Simpson    Waterproof 

ISfo  greater   authority  is   conferred  Mfg.  Co.,  40  Conn.  313   (1873)    (cor- 

during  a  closing  argument.     Adee  v.  poration  record)  ;  Voisin  v.  Oommer- 

Howe,   15  Hun    (N.  Y.)    20    (1878);  cial  :Mut.   Ins.   Co.,   22  N.  Y.   Suppl. 

CoUedge  v.  Horn,  3  Bing.  119   (1825).  348,    67    Hun   365    (1893);    Cooke  v. 

§   1278-1.   Anderson  v.  McAIeenan,  Pennington,  7  S.  C.  385  (1876)  ;  Trus- 

8    ^"'.    Y.    Suppl.    483,    15    Daly    444  love  v.  Burton,  9  Moore  C.  F.  64,  2  L. 

(1890).  J-  C.  P.  0.  S.  105,  17  E.  C.  L.  555, 

2.  §§    1244   et  seg.  10  Moore   C.  P.   96,   17   E.   C.  L.   567 

3.  Ryan    r.     Beard,     74    Ala.     306  (1824)     (statute). 
(1883)     (absent);    Virginia   Carolina 
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conceded  with  benefit  to  the  forensic  fortunes  of  the  litigant.  Wide 
discretionary  powers,  with  the  exercise  of  which  the  party  has 
little  opportunity  for  interference  must  necessarily  be  conferred 
upon  the  legal  adviser. 

§   1279.  (Judicial  Admissions;  By  Whom  Made;  Attorneys) ; 

Responsibility  for  Claims. —  In  exercising  these  discretionary  pow- 
ers it  is  important  to  observe  that  claims  are  continually  made  by 
counsel  engaged  at  the  trial  and  concessions  allowed  for  rea- 
sons far  removed  from  belief  in  or  actual  knowledge  as  to  the 
facts  covered  by  the  statement  itself.  Reasons  supplied  by  the 
exigencies  of  the  particular  case,  as  they  shaped  themselves,  from 
time  to  time,  in  the  mind  of  a  given  attorney,  may  have  a  potent 
influence  in  determining  the  course  which  the  party,  helpless  in 
the  hands  of  his  counsel,  may  be  made  to  pursue.  These  reasons 
may  not  arise  in  any  subsequent  case  and  even,  perhaps,  do  not, 
in  point  of  fact,  exist  at  all.  It  may  seem,  for  instance,  to  a 
pleader  judicious  to  make  his  allegations  broad  enough  to  avoid 
the  poissibility  of  a  threatened  demurrer.  Uncertain  as  to  the 
final  form  which  the  facts  disclosed  at  the  trial  may  eventually 
take,  he  may  regard  it  as  wise  policy  to  make  such  a  variety  and 
breadth  of  claim  as  will  meet  any  situation  which  the  facts  are 
likely  to  create.-^  Soberly  to  hold  the  client  personally  responsible 
for  all  these  assertions  as  propositions  of  fact,  would  clearly  be 
unjustifiable.  A  reasonable  margin  may  be  conceded  to  hope,  the 
intensifying  of  a  pleader  who  considers  that  an  artistic  necessity 
exists  for  producing  the  proper  effect  of  the  actual  facts,  or  to 
mere  failure  lo  understand  the  client's  story,  in  all  its  details. 

§   1280.  (Judicial  Admissions;  By  Whom  Made;  Attorneys); 

Responsibility  for  Conversions. —  .Concessions,  on  the  other  hand, 
may  be  made,  imder  the  advice  of  counsel,  not  because  the  truth  is 
as  stated  but  for  the  purpose  of  attaining  some  ulterior  end.  These 
facts  may  be  taken  for  granted  provisionally,  in  order  to  obtain 

7.  Urquhart  v.   ButterfieH,   37   Ch.  his  client's  case,   and  is  made  broad 

D.  357,  57  h.  J.  Ch.  521,  57  L.  T.  Rep.  enough  to  cover  all  which  the  party 

(N.    S.)     780,    36    Wkly.    Rep.    376  can  expect,   in  any  event,   to  prove; 

(1887)    (Scotch  law).  and   in   most   instances,   probably,   is 

§  1279-1.  "A    bill    of    particulars  not  seen  by  the  party  in  whose  behalf 

filed  by  a  plaintiff,  or  a  specification  it   ia    filed."      Baldwin    r.    Gregg,   13 

of   defence   filed   by    a   defendant,    is  Mete.    (Mass.)    253,  255    (1847),  per 

usually  a,  formal  document,  drawn  up  Shaw,  C.  J. 
by  counsel,  after  some  examination  of 
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the  opinion  of  the  court  upon  their  legal  effect,  as  upon  a 
demurrer,^  request  for  rulings^  or  some  similar  expedient.  It 
may  even,  in  order  to  economize  time,''  to  avoid  an  adjournment, 
or  continuance'  sieem  advisable  to  counsel,  formally  to  admit  in 
judicio,  for  the  purposes  of  the  case,  that  a  fact  may  be  taken  as 
true  which  both  client  and  counsel  believe  not  to  be  so.  An  admis- 
sion by  conduct  may  possess  practically  the  effect  of  a  judicial 
admission.® 

§   1281.  (Judicial  Admissions;  By  Whom  Made;  Attorneys); 

Substratum  of  fact. —  It  is  manifestly  unfair  to  hold  the  client 
personally  responsible  for  statements  concerning  facts  v^hich  are 
really  often  but  counters  in  playing  a  game  of  legal  practice  with 
which  the  party  is  entirely  unfamiliar  and  where  he  is  forced,  of 
necessity,  to  leave  everything  to  the  legal  adviser  whom  he  em- 
ployes for  the  purpose  of  protecting  his  interests.  But  there  lare  ob- 
vious limits  to  even  the  wide  discretion  of  counsel.  The  latter 
handles,  and  even,  at  times,  manipulates  facts.  But  he  does  not 
create  them.  Through  all  the  arrangements  and  marshalling,  stag- 
ing 'and  embellishing,  it  is  usually  possible  to  recognize  the  sub- 
stratum, underlying  basis,  of  ultimate  fact  on  which  thc'  cause 
rests  'and  which  counsel  necessarily  must  have  gained  from  some 
extrinsic  source.  Presumably,  this  source  is  the  party  or  his  wit- 
nesses i.  e.,  directly  or  indirectly  the  client.  So  far  'as  this  sub- 
stratum of  fact  furnished  by  the  party  appears  to  be  blended  with 
the  formal  judicial  admis/sions  of  counsel,  or  those  made  under 
legal  advice,  or  so  far  as  these  formal  judicial  admissions  are 
shown  to  have  been  made  with  the  personal  assent  of  the  client  -^  or 

§  1280-1.  Kankakee,  etc.,  R.  Co.  v.  R.  Co.  v.  Shoup,  28  Kan.  394,  43  Am. 

Horan,    131    111.    288,   23    N.   E.   621  Rep.  163  (1882)  ;  Shipman  i;.  Haynes, 

(1890)  ;   Belden  V.  Barker,  124  Mich.  15  La.  363    (1840). 
667,   83   N.   W.   616    (1900);   Auld  V.  5.  Ryan     v.     Beard,     74    Ala.     306 

Hepburn,    2    Fed.    Ca9.    No.    650,    1  (1883);    Cutler  v.  Cutler,  130  N.   C. 

Cranch  C.  C.  123   (1803).  1,  40  S.  E.  689,  89  Am.  St.  Rep.  854, 

2.  Keane  v.  Fisher,  7  La.  Ann.  334  57  L.  R.  A.  309   (1903). 

(1853).  6.  Failure  of  an  attorney  to  criti- 

3.  Beeler  v.  Young,  3  Bibb  (Ky.)  cize  adversely  evidence  directed 
520  (1814)  (bill  of  exceptions)  ;  Dor-  against  his  clients  may  be  considered 
sey  V.  Gassaway,  3  Harr.  &  J.  (Md.)  as  a  fact  tending  to  show  that  the 
403,  3  Am.  Dec.  557  (1809)  (special  evidence  is  true.  Asiatic  Steam  Navi- 
verdict)  ;  Page  V.  Brewster,  58  N.  H.  gation  Co.  v.  Bengal  Coal  Ck).,  35  In- 
126   (1877)    (agreed  statement).  dian  L.  Rep.  'Oalc.  (pt.  3)  751  (1908). 

4.  Hays  v.  Hynds,  28  Ind.  531  §  1281-1.  Lord  v.  Bigelow,  134 
(1867);   Central  Branch  Union  Pac.  Mass.   185    (1877). 
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otherwise  based  on  the  belief  of  the  party  himself,  they  have  pro- 
bative force  as  admissions  in  any  relevant  connection  in  which 
they  may  be  afterwards  offered. 

§  1282.  (Judicial  Admissions) ;  Probative  Force;  Same  Case. — 
In  regard  to  the  probative  force  to  be  accorded  admissions,  a 
material  difference  is  presented,  according  es  the  -admission  is 
judicial  or  extra-judicial.  While  the  admissibility  of  both  of 
these  great  classes  of  statements  by  a  party  is  regulated  by  the 
rule  of  procedure,^  it  is  only  in  connection  with  the  judicial -admis- 
sion that  procedure  assumes  also  to  determine  the  "probative  force 
and  procedural  effect  of  the  -admission  itself.  The  weight  of  the 
extra-judicial  admission  is  determined  by  logic,  that  is,  it  is  not 
predetermined.^  On  the  contrary,  the  force  -and  effect  of  a  judi- 
cial admission,  whether  formal^  or  informal^  is  practically  pre- 
determined by  procedure.  The  effect  of  the  formal  judicial  admis- 
sion is  final  and  conclusive,  that  of  the  infoi-mal  judicial  admis- 
sion is  prima  facie.  In  connection  with  each  class  of  admission 
the  rules  of  procedure  afford  suitable  administrative  relief  under 
proper  circumstances,  to  a  litigant  who  has,  by  mistake  or  inad- 
vertence placed  himself  in  a  false  position. 

§   1283.  (Judicial  Admissions;  Probative  Force);  OthGT  CasGS. 

—  In  cases  other  than  that  in  which  they  were  made,  judicial  ad- 
missions, whether  formal  as^  pleadings,  in  civil  or  criminal 
oases;  or  informal,  as  the  testimony  of  a  party  as  a  witness,"  or 
by  afii'davit^  or  deposition,*  all,  indifferently,  drop  into  the  class 
of  extra-judicial  admissions^  and  have  merely  the  logical  force  and 
effect  appropriate  to  this  class  of  statements." 

§  1284.  (Judicial  Admissions;  Probative  Force);  Formal  Judi- 
cial Admissions  Conclusive. —  The  formal  judicial  admission,  as  has 
just  been  said,  is,  as  it  is  usually  intended  to  be,  final  and  con- 
clusive. As  a  matter  of  procedure,  the  orderly  conduct  of  a  trial 
necessarily  requires  that,  in  the  absence  of  mistake,^  misunder- 

§  1282-1.  §§  1334  et  seq.  2.  §§  1368  et  seq. 

2.  §   1336.  3.  §  1S73. 

3.  §§  1343  et  seq.  4.  §  1274. 

4.  §§  1363  et  seq.  5.  Tabb  v.  C.ibell,  17  Gratt.   (Va.) 
§  1283-1.  Parks  r.  Moaher,  71  Me.  160,  166   (1867). 

304    (1880)  ;  In  re  Duncan,  64  S.  C.  6.  §§   1383   ct  seq. 

461,  43  S.  E.  433   (1903).  §   1284-1.  Montgomery    v.    Givhan, 
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standing,^  or  other  good  cause  shown,  the  formal  stateiiieiits  con- 
tained in  pleadings,*  stipulations,*  specific  admissions  by  counsel 
at  the  trial  ^  or  before  a  magistrate,''  and  the  like,'^  should  be  once 


24  Ala.  568  (1854)  ;  Hughey  v.  Bar- 
row, 4  La.  Ann.  248  (1849).  See 
also,  Wilkins  v.  Clawson,  (Tex.  Civ. 
App.  1908)    110  S.  W.  103. 

2.  State  V.  Paxton,  65  jSTeb.  110,  90 
N.  W.  983,  992   (1902)    (pleading). 

3.  Arkansas,—  Bertrand  v.  Taylor, 
32  Ark.  470   (1877). 

Illinois. —  Weider  v.  Clark,  27  III. 
251    (1862). 

loiBa. —  Raridan  v.  Central  Iowa  R. 
Co.,  69  Iowa  527,  29  N.  W.  599 
(1886). 

Kentucky. —  Jackson  v.  Speed,  2 
Duv.  426    (1866). 

Louisiana. —  Soulie  v.  Ranson,  29 
La.  Ann.   161    (1877). 

Michigan. —  Morrison  v.  Riker,  26 
Mich.  385    (1873). 

Minnesota. —  Coit  v.  Waples,  1 
Minn.   134    (1854). 

New  York. —  Cook  v.  Barr,  44  IST. 
Y.  156  (1870).  See  also,  Walter  v. 
Meader,  77  N.  Y.  Suppl.  407    (1902). 

North  Carolina. — Smith  v.  Nimocks 
94  N.   C.   243    (1886). 

Texas. —  Hughes  v.  Prewitt,  5  Tex. 
264   (1849). 

Washington. —  Goldwater  v.  Burn- 
side,  22  Wash.  215,  60  Pao.  409 
(1900);  Oregon  R.,  etc.,  Co.  v. 
Dacres,  1  Wash.  195,  23  Pac.  415 
(1890). 

United  States. —  California  Electri- 
cal Works  V.  Finok,  47  Fed.  583 
(1891).  See  also,  Breunich  v.  Wesel- 
mann,  49  N.  Y.  Super.  Ct.  31  (1882) 
(tender).  • 

Pleadings  have,  in  main,  no  pro- 
bative effect.— Their  mission  is  for- 
ensic, to  formulate  the  issue.  Con- 
cessions must  be  construed  with  this 
in  view.  New  Albany,  etc..  Plank 
Road  Co.  V.  Stallcup,  62  Ind.  345,  347 
(1878).  §§  1244  et  seq.  Even  in  a 
plea  of  confession  and  avoidance,  the 
confessing    allegations    may    be    ex- 


plained, or,  on  other  occasions,  de- 
nied in  point  of  fact.  Garrie  v. 
Schmidt,  55  N.  Y.  Suppl.  703,  25  Misc. 
753  (1899);  Young  v.  Katz,  48  N. 
Y.  Suppl.  187,  22  App.  Div.  542 
(1897).  But  see  also,  Lattomua  v. 
Garman,  3  Del.  Ch.  232  (1868).  So 
far  as  probative  at  all,  one  is  not  con- 
cluded by  his  'adversary's  pleading, 
but  may  use  such  portions  as  he 
deems  best  as  an  admission,  rejecting 
or  disproving  the  balance.  Cleveland, 
etc.,  R.  Co.  V.  Gray,  148  Ind.  266,  46 
N.  E.  675  (1897);  Mott  V.  Consum- 
ers' lee  Co.,  73  N.  Y.  543    (1878). 

4.  Illinois  Cent.  R.  Co.  v.  Fishell, 
32  111.  App.  41  (1889);  Burbank  v. 
Rockingham  Mut.  F.  Ins.  Co.,  24  N. 
H.  550,  57  Am.  Dec.  300  (1852) 
( placed  on  record ) . 

5.  California. — Hearne  v.  De  Young, 
111  Cal.  373,  43  Pac.  1108    (1896). 

Illinois. —  Leroy  Payne  Co.  v.  Van 
Evra,  94  111.  App.  356    (1901). 

Iowa. —  Burrows  v.  Stryker,  47 
Iowa  477   (1877)    (entered  of  record) . 

Louisiana. —  Kohn  v.  Marsh,  3 
Rob.   48    (1843)     (entered  of  record). 

Michigan. —  Morrison  v.  Riker,  26 
Mich.  385    (1873). 

Missouri. —  Moling  v.  Barnard,  65 
Mo.  App.  600    (1896),. 

Montana. —  Taylor  v.  Stewart,  1 
Mont.   316    (1871). 

New  Jersey. —  Turrell  v.  Elizabeth, 
43  N.  J.  L.  272    (1881). 

The  court  is  not  concluded  by  an 
agreement  in  matter  of  law.  Rice  v. 
Ruddiman,  10  Mich.  125  (1862). 
Such  an  agreement  is  not  even  bind- 
ing upon  the  party  if  entered  into  by 
mistake  of  law.  Hays  v.  Cage,  2 
Tex.  501  (1844).  See  also,  Rawlings 
V.  Neal,  122  N.  C.  173,  29  S.  E.  93 
(1898). 

6.  Marsh  v.  Mitchell,  26  N.  J.  Eq. 
497    (1875)     (master). 

7.  Adams  v.  Eichenberger,  (Ark. 
1892)    18   S.   W.    853    (agreed  state- 
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for  all  settled  and  determined  as  the  ground  work  on  which  the 
rights  of  the  parties  are  to  be  contested.^  They  are  therefore, 
not  to  be  withdrawn  at  the  mere  volition  of  the  party,  even  in  an 
appellate  court  ®  or  even  on  a  subsequent  trial  of  the  same  case,^" 
unless  the  formal  judicial  admission  shall  have  been  made  for  a 
temporary  purpose. -^^ 

§   1285.  (Judicial    Admissions;    Probative    Force;    Formal 
Judicial  Admissions  Conclusive) ;  Function  of  the  Court. —  The 

judge  has,  however,  administrative  power  to  'allow  the  formal  judi- 
cial admission  to  be  drawn  or  modified,  upon  satisfactory  cause 
being  shown.  Upon  withdrawal,  the  conclusive  effect  of  the  ad- 
mission ceases.  It  has  then  merely  the  effect  of  an  extra-judicial 
admission,  such  force  as  logic  may  attach  to  it.  It  no  longer  has 
even  the  prima  facie  force  of  an  informal  judicial  admission. 
"V^%en  the  formal  judicial  admission  is  modified  the  conclusive 
quality  conferred  by  procedure  attaches  to  the  original  admission 

as  modified. 

II 

§   1286.  (Judicial  Admissions;  Probative  Force);  Informal 

Judicial  Admissions  Constitute  Prima  Facie  Case.—     In  case  of  the 

informal  judicial  admission  the  rules  of  procedure  attach  a  priwa 

facie  force."^  The  party  is,  however,  by  no  means  concluded  by  his 

statement.  His  opponent  may  rest  his  case  upon  it,  with  confidence, 

in  the  absence  of  further  evidence.    But  the  litigant  himself  may 

always  seek  to  correct  his  mistake  so  that  his  statements  may  be 

made  to  correspond  with  the  truth  of  the  matter.    He  may,  accord- 

ment  of  facts)  ;  In  re  Henschel,  114  10.    HoUey  v.  Young,   68  Me.  215, 

Fed.  968    (1902)    ( sworn  allegations ) .  28    Am.    Rep.    40     (1878);    Owen    r. 

A  case  stated  which  has  been  with-  Cawley,  36  N.  Y.  600    (1867). 
drawn  has   merely  the  effect  of  an  11.  On  a  retrial  a  party  will  not  be 

extra-judicial   admission.     McLughan  concludad    by    statements    made    by 

V.  Bovard,  4  Watts  (Pa.)  308  (1835).  him  in  a  bill  of  exceptions  as  to  the 

8.  §  932.  .  nature  of  concessions   at  the  former 

9.  Montgomery  v.  Givhan,  84  Ala.  trial.  These  may  be  proved.  Mullin 
568  (1854).  The  admission,  how-  v.  Vermont  Jlut.  F.  Ins.  Co.,  56  Vt. 
ever,  is  not  conclusive  where,  on   an  39   (1884). 

appeal,  the  trial  is  de  novo.     Morri-  §  1286-1.  Stone  v.  Cook,  79  Jll.  424 

son  tJ.  Riker,  26  Mich.  385  (1873).  (1875)     (affidavit);   Mickey   r.   Burl- 

If  it  may  reasonably  be  inferred,  ington  Ins.  Co.,  35  Iowa  174,  14  Am. 

that  the  intention  of  the  parties  was  Rep.  494  (1873)   (affidavit).    See  also, 

to  confine  the  scope  of  the  stipulation  Auer  v.  Hoffmann,  133  Wis.  620,  113 

to  a  particular  case  the  rule  is  other-  N.  W.  1090    (1907). 
wise.     Perry  v.   Simpson  Waterproof 
Mfg.  Co.,  40  Conn.  313   (1873). 
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ingly,  upon  assuming  the  burden  imposed  by  so  contradictory  a 
position,  deny  the  truth  of  what  he  has  previously  stated.  The 
injurious  eiTeet  of  such  a  change  of  position  will  be  found  to  vary 
somewhat  according  as  the  informal  judicial  admission  of  the 
party  relates,  on  the  one  hand,  to  a  fact  the  truth  about  which  the 
declarant  must  have  known  at  all  times  or  is,  on  the  contrary,  a 
mere  estimate,  as  to  which  fair  diiferences  of  inference  might  well 
arise.  A  fact  stated  by  a  party  in  his  testimony  dispenses  with 
further  proof .^  His  estimate  or  opinion  may  be  controlled  by  other 
evidence^  and  even  where  his  testimony  is  against  the  interest  of 
the  party  giving  it,  he  is  not,  as  a  matter  of  law,  concluded.* 

§  1287.  (Judicial  Admissions;  Probative  Force);  Estoppel 
from  Threatened  Prejudice. —  Any  statement  of  the  ability  of  a 
party  to  control  with  other  evidence  the  effect  of  an  informal  ju- 
dicial admission  must,  however,  be  considered  in  connection  with  a 
force  which  occasionally  assumes  formidable  forensic  proportions. 
A  statement  may  be  so  relied  on  by  the  opposite  party  as  to 
ground  an  estoppel.  This  administrative  danger  of  prejudice 
from  surprise,  which  it  is  the  duty  of  the  judges  to  avert  from  an 
innocent  party^  is  much  greater  in  case  of  informal  judicial  ad- 
missions than  with  an  extra-judicial  admission.  To  an  extent  un- 
usual in  the  case  of  extra-judicial  admissions,^  judicial  statements, 
even  informal,  are  made  with  knowledge  that  reliance  will  justi- 
fiably be  placed  upon  them  by  the  other  side  in  determining  its 
own  future  course.  Such  reliance  confers  equitable  rights  under 
the  canon  of  administration  preventing  surprise,  and  also  under 
the  substantive  law,  to  insist  that  sxich  a  statement  shall  be  deemed 
final,  for  the  purposes  of  the  cause  in  which  it  is  made  and  so 
far  as  its  operation  extends. 

2.  Roach  V.  Burgess,  (Tex.  Civ.  Positive  stronger  than  negative 
App.   1901)    62  S.  W.  803.  statement. —  Where   plaintiff  claimed 

3.  Culberson  v.  Chicago,  etc.,  R.  ignorance  as  to  authority  of  an  al- 
Co.,  50  Mo.  App.  556  (1892).  lodged  agent,  his  declarations  against 

4.  Ephland  f.  Missouri  Pac.  R.  Co.,  interest  on  cross-examination  have 
71  Mo.  App.  597  (1897).  See  also,  been  regarded  as  more  strongly  pro- 
Jennings  V.  Swift  &  Co.,  130  Mo.  bative  than  the  denials  contained  in 
App.  391,  110  S.  W.  21    (1908).  his  direct  testimony.    Cohen  p.  Barry, 

A  fortiori  admissions  by  a  party  in  HI  N.  Y.  Suppl.  668   (1908). 

a  deposition  taken  before  trial,  are  §  1287-1.  §§  537  et  seq. 

not  conclusive  against  him.  McCombs  2.  §   1387. 
V.  Foster,  62  Mo.  App.  303  (1895). 
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ADMISSIONS;  EXTRA- JUDICIAI/. 

Extra-judicial  admissions^  1288 
definition  J  1289. 
use  a  general  one,  1290. 
criminal  cases,  1290a. 
minor  details,  1291. 
Extra-judicial  admissio-ns  not  an  exception  to  hearsay,  1292. 
Con.ditions  of  admissihility,  1293. 

statement  must  he  one  of  fact,  1293. 
statement  must  he  voluntary,  1294. 

criminal  cases,  1294a. 
statement  must  he  certain,  1295. 
statement  must  he  complete,  1296. 
criminal  cases,  129 Y. 

self-serving  statements,  1297. 
self-serving  acts,  appearances,  etc.,  1298. 
irrelevancy,  1299. 
a  more  liberal  rule,  1300 
statements  on  other  occasions,  1301. 
written  declarations,  1302. 
weight  and  credibility,  1303. 
statement  must  be  relevant,  1304. 
criminal  cases,  1304a. 
conditions  of  probative  relevancy,  1305. 
adequate  Icnowledge,  1305. 

infants,  feeble-minded,  etc.,  1306. 
remoteness,  1307. 
deliberative  facts,  1308. 

contradictory  statements,  1309. 
Extra-judicial  admissions,  1310. 
by  whom  made,  1310. 
parties,  1311. 
parties  to  the  record,  1312. 
criminal  cases.  1313. 
[1628] 
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Extra-judicial  admissions, 
hy  whom  made. 

coparties,  1314. 

declarant  affected  as  if  sole  party,  1314. 
coparty  not  affected,  1315. 
rights  of  coparty,  1316. 
joint  offences,  1317, 
exceptions  to  rule,  1318. 

joint  ownership,  1318a. 
joint  liability,  1318b. 
nominal  parties,  1319. 

persons  acting  in  a  fiduciary  capacity,  1320. 
persons  heneficially  interested,  1321. 

injured  person  in  a  criminal  proceeding,  1322. 
corroboration  and  impeachment,  1323. 
mental  states,  1324. 
res  gestae,  1325. 
test  of  beneficial  interest,  1326. 
persons  acting  in  fiduciary  capacity,  1327. 
privity  and  agency,  1328. 
admissions  hy  privies,  1329. 
evidence  primary,  1330. 
independent  relevancy,  1331. 

admissions  distinguished,  1332. 
claim,  1333. 
disclaimer,  1334. 
menial  condition,  1335. 
mental  state,  1336. 
admissions  by  agents,  1337. 

agency  must  be  affirmatively  shotvn,  1338. 

proof  of  agency  hy  declaration  of  agent,  1339. 
statement  must  be  within  scope  of  agency,  1340. 
specific  authority  must  be  shown,  134:1. 
general  and  special  agency,  1341a. 
opinion  excluded,  1342. 
evidence  is  primary,  1343. 
"  res  gestae  "  in  this  connection,  1344. 
spontaneity  required,  1345. 
narrative  excluded,   1346. 
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Extra-judicial  admissions, 
hy  whom  made. 

admissions  hy  agents. 

independent  relevancy  distinguished,  1347. 

proiative  or  constituent  acts  of  an  agent,  1348. 
mental  state,  1349. 
statement  through  interpreter,  1350. 
Form  of  extra-judicial  admissions,  1351. 
adoption,  1351, 
oral,  1352. 

evidence  is  primary,  1353. 
reference  to  another,  1354. 

action  conditioned  on  that  of  others,  1355. 
writing,  1356. 

hooh  entries,  1357. 
ianks,  1358. 

loan  agencies,  railroads,  etc.,  1359. 
admissions  of  non-oivner  of  hoohs,  1360. 
when  original  entries  need  not  he  produced,  1361. 
effect  of  agency,  1362. 

partnership  hoohs,  1363. 
lusiness  documents,   1364. 
commercial  paper,  1365. 
letters,  1366. 

completeness  required,  1367. 
criminal  cases,  1368. 

self-serving  statements  not  competent,  1369. 
minor  details,  1370. 
ohituary  notices,  1371. 
official  papers,  1372. 
professional  memoranda,  1373. 
tax  lists,  1374. 

temporary  or  ephemeral  forms  of  writing,  1375. 
Transmission  hy  telephone,  1376. 
Scope  of  extra-judicial  admissions,  131,77. 
contents  of  a  writing,  1378. 
criminal  cases,  1379. 

facts  of  conduct,  1379. 
physical  facts,  1380. 
mental  conditions,  1381. 
mental  state,  1382. 
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Probative  force  of  extra-judicial  admissions,  1383. 
criminal  cases,  1384. 
judicial  estimates,  1385. 

unfavorable,  1385. 

favorable,  1386. 
not  conclusive  in  the  absence  of  estoppel,  1387. 

declarant  may  explain,  supplement,  etc.,  1388. 
criminal  cases,  1388a. 
prima  facie  quality,  1389. 
question  for  the  jury,  1390. 

impeachment,  1391. 

§  1288.  Extra-judicial  Admissions. —  In  case  of  the  judicial  ad- 
mission, formal  or  informal,  which  was  the  subject  of  the  last 
chapter-^  the  element  of  procedure  is,  as  has  heen  seen,  supreme  or 
predominating.  This  influence  however  at  once  fades  in  relative 
importance  in  dealing  with  the  subject  of  extra-judicial  admis- 
sions to  the  discussion  of  which  the  present  chapter  is  devoted. 
Meantime,  the  element  of  logic  gains  the  force  and  determinating 
power  which  procedure  has  lost.  It  follows  that  while  judicial 
admissions  are,  in  most  cases,  beyond  the  scope  of  the  law  of  evi- 
dence, extra-judicial  admissions  are  within  it,  at  many  important 
points. 

§  1289.  (Extra=judicial  Admissions);  Definitions Extra- 
judicial ladmissiouB  are,  speaking  generally  declarations  of  a 
party  or  his  legal  representative  regarding  the  existence  of  a  pro- 
bative or  res  gestce  fact,''-  and  made  in  pais,  i.  e.  not  in  the  course 
of  judicial  proceedings.  The  definition  must,  however,  receive  a 
slight  extension  beyond  these  limits,  so  far  as  to  cover,  as  has  else- 
where been  noted,^  the  use  in  a  subsequent  legal  proceeding  of 
what  were  originally,  i.  e.,  when  made,  judicial  admissions.  When 
employed  in  this  connection,  such  quondam  judicial  admissions, 
formal  or  informal,  have  merely  the  probative  force  conferred  on 
them  by  their  logical  cogency  and  would,  therefore,  iseem  properly 
classified  as  extra-judicial. 

§  1288-1.  §§  1232  et  seq.  2.  §§  1248  et  seq.,   1283. 

§  1289-1.  §§  47,  51. 
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It  follows  that  admissions  are  competent  when  originally  offered 
in  any  form  of  civil  action  whether  real  ^  or  personal  in  their 
nature,  at  law,  or  in  equity,  as  well  as  in  criminal  proceedings. 

§  1290.  (Extra=judicial  Admissions) ;  TJse  a  General  One 

The  extra-judicial  admission  thus  differs  from  the  judicial  in  that 
the  latter  must  be  employed  where  it  arose  i.  e.,  in  a  particular 
case,  for  a  special  purpose.  The  extra-judicial  admission  not  only 
comes  into  existence  outside  the  case  in  which  it  is  offered  but  is 
entirely  free,  as  might  have  been  anticipated  from  the  fact  that  its 
essential  power  and  probative  force  are  logical,  from  limitation 
to  any  particular  action  or  form  of  action.  It  goes  into  every 
legal  relation  or  connection  in  which  litigation  is  pending  where 
the  person  who  made  the  statement  is  a  party  and  wherever  the 
opposing  interest  is  able  to  persuade  the  court  that  it  states  a 
fact  which  is  of  a  probative  or  res  gestce  order  in  the  case  where 
it  is  offered.-"-  In  other  words,  the  connection  in  which  the  state- 
ment was  originally  made  is  not  material  as  regards  admissibility. 
An  extra-judicial  admission  made  by  a  person  in  a  civil  suit  is 
equally  available  against  him  on  a  criminal  prosecution.^  The 
reverse  is  equally  true,  that  statements  made  in  a  criminal  case  by 
one  who  subsequently  'becomes  a  party  to  a  civil  action  may  be  of- 
fered against  him  by  the  opposing  litigant  in  an  action  of  the  latter 
class.^     The  species  or  nature  of  criminal  action  is  of  no  con- 

3.    Alaiama. —  Allred    v.  Kennedy,  relevant  one.     "  In  a  civil  action  the 

74  Ala.  326    (1883).  admissions   by   a   party   of   any   fact 

Massachusetts. —  Graves  v.  Graves,  material  to  the  issue  are  ahvays  com- 

108  Mass.  314    (1871).  petent    evidence    against    him,    -wher- 

Xeic      Hampshire.  —  Perkins       v.  ever,     -whenever     or     to    whomsoever 

Towle,   59  N.  H.   583    (1880).  made."      Reed  v.  MeCord,   160   N.  Y. 

l\ew    York. —  MoCoon    t'.    Smith,    3  330,   341,   54   N.   E.   737,  740    (1899). 

Hill  147,  38  Am.  Dec.  633   (1842).  2.    Reg.  r.  McLean,  17  N.  Brunsw. 

Xorth  Carolina. —  Curlee  V.  Smith,  377    (1S77). 

91  X.  C.  172    (1884).  3.   Delaware.— HenAle  r.  Geiler,  50 

Tennessee. —  Spears    v.    Walker,    1  Atl.   633    (1895). 

Head  166    (1858).  Maine. —  Dunbar     v.     Dunbar,     80 

Te-vas. —  Flores   r.   Maverick,    (Civ.  5Ie.  153,  13  Atl.  578,  6  Am.  St.  Rep. 

App.   1894)    26  S.  W.   316.  166    (1888). 

§    1290-1.     Admissibility     is     not  Xeto  Jersc;/. —  Patton    v.  Freeman, 
conditioned  upon  the  existence  of  any  1  N.  J.  L.  113   (1791). 
particular  set  of  circumstances.    The  New   York. —  Notara  r.  De  Kama- 
only  fact  of  real  importance,  in  this  laris,  33  Misc.  337,  49  X.  Y.  Suppl. 
particular,  is  that  the  person  is  now  216    (1898). 

a  party,  that  the  statement  was  made  Oregon. —  Meyers  r.   Dillon,  39  Or. 

by  him,  and  that  the  fact  stated  is  a  581,  65  Pac.  867,  66  Pao.  814  (1901). 
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§  1290a 


sequence.  Statements  made  on  indictmente  for  felony  may  be 
used  on  prosecutions  for  misdemeanor  and  it  is  equally  true  that 
statements  made  in  course  of  a  prosecution  for  misdemeanor  are 
available  on  proceedings  for  felony.  In  like  manner,  admissions 
mad©  in  actions  at  law  are  competent  in  proceedings  in  equity. 
Per  contra,  one  who  makes  assertions  in  an  equitable  action  may, 
when  a  party,  be  confronted  with  them  in  a  procejpding  at  law.'' 
Nor  has  the  universality  in  the  use  of  extra-judicial  admissions 
been  fully  stated.  This  species  of  statement  is  received  in  evi- 
dence regardless  of  whether  the  action  be  real  or  personal.^  The 
rule  is  the  same  as  to  use  in  any  form  of  civil  proceeding,  for 
example,  those  of  a  probate  court,®  or  for  divorce/  which  are  not 
governed  by  common  law  procedure. 

§   1290a.  (Extra'/udicial  Admissions;  Use  a  General  One); 

Criminal  Cases. —  While  the  general  subject  of  confessions  is  re- 
served for  separate  treatment/  it  may  be  appropriate  to  call  atten- 
tion in  this  place,  to  the  obvious  circumstance  that  in  respect  to 
admissibility  as  distinguished  from  probative  effect  in  overcoming 
the  inertia  of  the  court,^  an  admission  in  a  criminal  cause  differs 


Pennsylvania. —  Shumaker  v.  Reed, 
3  Pa.  Dist.  45,  13  Pa.  Co.  Ct.  547 
(1893). 

United  States. —  Grarman  v.  XJ.  S., 
34   Ct.  CI.   237    (1899). 

Canada. —  Fortier  v.  Sauv6,  4  Mon- 
treal Super.  Ct.  30    (1888). 

4.  Alabama. —  Spann  v.  Torbert, 
130  Ala.  541,  30  So.  389    (1900). 

District  of  Columbia. —  Beale  v. 
Brown,  6  Maokey  574   (1888). 

Georgia. —  Gordon  v.  Green,  10  Ga. 
534    (1851). 

Indiana. —  Holland  v.  Spell,  144 
Ind.  561,  42  N.  E.  1014   (1895). 

Kentucky. —  Ring  v.  Gray,  6  B. 
Mon.  368    (1846). 

Ohio. —  Earl  v.  Shoulder,  6  Ohio 
409   (1834). 

Virginia. —  Hunter  v.  Jones,  6 
Rand.  541   (1828). 

Canada. —  Doe  v.  Watts,  5  N. 
Brunsw.  346   (1847). 

5.  Georgia. —  Munnerlyn  v.  Au- 
gusta Sav.  Bank,  94  Ga.  356,  21  S. 
E.   575    (1894). 
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Kansas. —  Pope  v.  Bowzer,  1  Kan. 
App.  727,  41  Pac.  1048    (1895). 

Minnesota. —  Olson  V.  Swensen,  53 
Minn.  516,  55  N.  W.   596    (1893). 

Missouri. —  Lowrey  v.  Danforth,  95 
Mo.  App.   441,  69  S.  W.  39    (1902). 

New  Jersey. —  Glenn  v.  Garrison, 
17  N.  J.  L.  1    (1839). 

New  York. —  Kimball  v.  Hunting- 
ton, 10  Wend.  675,  25  Am.  Dec.  590 
(1833). 

Tennessee. —  Miller  v.  Denman,  8 
Yerg.  233   (1835). 

Texas. — Bruce  v.  Laing,  (Civ.  App. 
1901)    64  S.  W.  1019. 

Vermont. —  Stowe  v.  Bishop,  58  Vt. 
498,  3  Atl.  494,  56  Am.  Rep.  569 
(1886). 

6.  In  re  Bramberry,  156  Pa.  St. 
628,  27  Atl.  405,  36  Am.  St.  Rep.  64, 
23  L.  R.  A.   594    (1893). 

7.  Gardner  v.  Gardner,  104  Tenn. 
410,  58  S.  W.  342,  78  Am.  St.  Rep. 
924    (1900). 

§  1290a-l.    §§  1472  et  seq. 
2.  §  993.    See  also,  People  v.  ChaA- 
wick,   (Cal.  App.  1906)    87  Pac.  384. 


§  1290a 


Admissions  ;  Extea- Judicial. 


1634 


in  no  essential  particular  from  one  in  a  civil  action.  The  extra- 
judicial admission  by  one  accused  of  crime  is  equally  competent 
in  either  case  and  for  the  same  reasons.^ 

Time  of  making. —  It  is  not  material  whether  these  statements 
were  made  before  or  after  the  date  claimed  as  that  of  the  commis- 


3.  Alabama. —  Pentecost  v.  State, 
107  Ala.  81,  18  So.  146  (1894).  See 
also,  Jackson  v.  State,  (Ala.  1910) 
52  So.  835;  James  v.  State,  (Ala. 
1910)  52  So.  840;  Daniels  v.  State, 
(Ala.  1906)  41  So.  525;  Whatley  V. 
State,    (Ala.  1906)    39   So.   1014. 

Arkansas. — ^  Wells  v.  State,  16  S. 
W.  577  (1891).  See  also,  Butler  v. 
State,    (Ark.  1907)    103   S.  W.   383. 

California. —  People  v.  Chrisman, 
135  Cal.  282,  67  Pac.  136  (1901). 
See  also,  People  v.  Robertson,  (App. 
1907)  92  Pac.  498;  People  v.  Scala- 
miero,  143  Cal.  343,  76  Pac.  1098 
(1904);  People  V.  Moran,  144  Cal. 
48,  77  Pac.  777   (1904). 

Connecticut. —  State  v.  Cronin,  64 
Conn.  293,  39  Atl.  536   (1894). 

Dakota. —  Territory  r.  Egan,  3  Dak. 
119,  13  N.  W.  568    (1882). 

Florida. —  Brown  v.  State,  42  Fla. 
184,  27  So.  869    (1900). 

Georgia. —  Shaw  v.  State,  102  Ga. 
660,  29  S.  E.  477  (1897).  See  also, 
Ransom  v.  State,  2  Ga.  App.  826, 
59  S.  E.  101   (1907). 

Illinois. —  Andrews  v.  People,  117 
111.  195,  7  N.  E.  365    (1886). 

Indiana. — ^Keesier  v.  State,  154  Ind. 
343,  56  N.  E.  233   (1900). 

Iowa, —  State  v.  Mecum,  95  Iowa 
433,  64  N.  W.  286   (1895). 

Kentucky. —  Luby  v.  Com.,  13  Busli 
1  (1876).  See  also,  Stacy  v.  Com., 
29  Ky.  L.  Rep.  1242,  97  S.  W.  39 
(1906);  Dunn  v.  Commonwealth,  27 
Ky.  L.  Rep.  113,  84  S.  W.  321   (1905). 

Louisiana. —  State  v.  Picton,  51  La. 
Ann.  624,  25  So.  375    (1899). 

Maine. —  New  Gloucester  v.  Bridg- 
ham,  28  Me.  60   (1848). 

Massachusetts. —  Com.  v.  Chance, 
174  Mass.  345,  54  K.  E.  551,  75  Am. 
St.  Rep.  306  (1899). 

Michigan. —  People    v.    Adams,    17 


Detroit  Leg.  N.  558,  137  N".  W.  354 
(1910). 

Minnesota. —  State  v.  Holden,  42 
Minn.  350,  44  N.  W.  123   (1890). 

Mississippi. —  Richberger  v.  State, 
90  Miss.  806,  44  So.  773  (1907); 
Cook  V.  State,  85  Miss.  738,  38  So. 
110    (1905). 

Missouri. —  State  v.  Beaucleigh,  92 
Mo.  490,  4  S.  W.  666  (1887).  See 
also,  State  v.  Daly,  210  Mo.  664,  109 
S.  W.  53  (1908);  State  v.  Roberts, 
201  Mo.  702,  100  S.  W.  484  (1907)  ; 
State  V.  Wertz,  191  Mo.  569,  90  S.  W. 
838  (1905)  (rape);  State  l>.  White, 
189   Mo.   339,   87   S.  W.   1188    (1905). 

Nevada. —  State  v.  Carrick,  16  Nev. 
120   (1881). 

Nebraska. —  Long  v.  State,  33  Neb. 
33,  36  N.  W.  310    (1888). 

New  Bampshire. —  State  v.  Wright, 
68  N.  H.  351,  44  Atl.  519  (1895). 
See  also.  State  i'.  Davison,  74  N.  H. 
10,  64  Atl.  761    (1906). 

New  Mexico. —  United  States  v.  Ad- 
amson,  106  Pac.  653  (1910);  United 
States  V.  De  Amador,  6  N.  M.  173,  37 
Pac.  488    (1891). 

New  York. —  People  v.  Smith,  172 
N.  Y.  310,  64  N.  E.  814  (1902); 
McCarney  v.  People,  83  N.  Y.  408, 
38  Am.  Rep.  456  (1881)  (decoy  let- 
ters). See  also.  People  r.  Weaver, 
177  N.  Y.  434,  69  N.  E.  1094   (1904). 

North  Carolina. —  State  v.  Bryson, 
83  N.  C.  576  (1880).  See  also,  Stat* 
V.  Raynor,  145  N.  C.  472,  59  S.  E. 
344  ( 1907 )  ;  State  v.  Regdster,  133  N. 
C.  746,  46   S.  E.  21    (1903). 

O/iio.— Neifield  v.  State,  23  Ohio 
Cir.  Ct.  246   (1901). 

Oregon. —  State  r.  Hansen,  35  Or. 
391,  35  Pac.  976,  36  Pac.  296  (1893). 

Pennsylvania. —  MeCahe  V.  Com., 
8  Atl.  45   (1886). 
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sion  of  the  offence.*  Even  when  the  specific  admission^  is  part 
of  an  "  involuntary  "  confession,  it  may  still  be  received.®  The 
corpus  delicti  may  be  proved  in  this  way. 

§  1291.  (Extra-judicial  Admissions;  Use  a  General  One); 

Minor  Details. —  The  same  freedom  from  limitation  exists  as  to 
what  class  of  persons  may  report  to  the  tribunal  the  making  of  the 
statement.  Apart  from  questions  of  privilege^  an  oral  admission 
may  be  testified  to  by  any  one  who  heard  it.^    A  competent  admis- 


Rhode  Island. —  State  v.  Mowry,  21 
E.  I.  376,  43  Atl.  871    (1899). 

South  Carolina. —  State  v.  Murphy, 

48  S.  C.  1,  25  S.  B.  43  (1896).  See 
also,  State  v.  Miller,  73  S.  C.  277, 
53  S.  E.  426    (1906). 

Texas. —  Mathis  v.  State,  39  Tex. 
Cr.  549,  47  S.  W.  464  (1898).  See 
also,  Hinman  v.  State,  (Tex.  Cr.  App. 
1910)  127  S.  W.  221;  Wood  V.  State, 
(Tex.  Cr.  App.  1907)  99  S.  W.  1009; 
Huling  V.  State,  (Tex.  Cr.  App.  1904) 
80  S.  W.  1006. 

Utah.— St3.te  v.  Niel,  23  Utah  541, 
65  Pac.  494    (1901). 

Vermont. — •  Coruth  v.  Jones,  77  Vt. 
441,  60  Atl.  814   (1905). 

Washington. —  State  v.  McFadden, 
?4  Pac.  401   (1906). 

West  Virginia. —  State  v.  Sheppard, 

49  W.  Va.  582,  39  S.  E.  976    (1901). 
United  States. —  U.  S.  v.  Larkin,  26 

Fed.  Cas.  No.  15,561,  4  Cranch  C.  C. 
617    (1835). 

Efiect  of  insanity. —  The  statement 
of  a  probative  or  res  gestce  fact  by 
one  accused  of  crime  is  none  the  less 
admissible  because,  as  is  claimed,  the 
declarant  was  insane  at  the  time. 
Ince  V.  State,  (Ark.  1906)  93  S.  W. 
65. 

4.  Jones  v.  State,  (Fla.  1902)  32 
So.  793;  Fowler  v.  People,  18  How. 
Pr.  (N.  Y.)  493  (1860).  See  also. 
Brooks  V.  U.  S.,  146  Fed.  223,  76 
C.  C.  A.  581   (1906)    (subsequent). 

5.  §§  1609  et  seq. 

6.  State  V.  Brinkley,  (Or.  1909) 
105  Pac.  708  (rehearing  denied,  104 
Pac.  893). 

§  1291-1.    See  Best  on  Ev.  (Cham- 


berlayne's  3d  Amer.  ed.),  pp.  537  et 
seq. 

Presence  of  third  person. —  Where 
a  third  person  is  present  at  a  con- 
versation otherwise  privileged,  e.  g., 
between  the  accused  and  his  profes- 
sional legal  adviser,  or  at  one  be- 
tween him  and  his  wife,  the  state- 
ments are  not  confidential  and,  so  far 
as  embodying  admissions  they  may 
be  stated  by  the  third  person  present. 

Alabama. —  Cotton  1}  State,  87  Ala. 
75,  6  So.  396  (1888)  (legal  adviser) ; 
Liles  V.  State,  30  Ala.  24,  68  Am. 
Dec.  108   (1857)    ( husband  and  wife ) . 

Illinois. —  Gannon  v.  People,  127  III. 
507,  21  N.  E.  525,  11  Am.  St.  Rep. 
147    (1889)    (husband  and  wife). 

Indiana. —  Reynolds  v.  State,  147 
Ind.  3,  46  N.  E.  31   (1897). 

Massachusetts. — Com.  v.  Griffin,  110 
Mass.  181   (1872). 

Missouri. —  State  v.  Miller,  100  Mo. 
606,  13  S.  W.  832,  1051  (1889)  (hus- 
band and  wife) . 

Neto  York. —  People  v.  Lewis,  16 
N.  Y.  Suppl.  881   (1891). 

Vermont. —  State  v.  Center,  35  Vt. 
378   (1862). 

2.  Calvert  v.  Friebus,  48  Md.  44 
(1877)  ;  Allen  v.  Hall,  64  Neb.  256, 
89  N.  W.  803  (1902)  ;  Egyptian  Flag 
Cigarette  Co.  v.  Comisky,  81  N.  Y. 
Suppl.  673,  40  Misc.  (N.  Y.)  236 
(1903)  ;  Miller  v.  Wood,  44  Vt.  378 
(1872);  Lyman  v.  Lull,  20  Vt.  349 
(1848).  See  also,  Parsons  v.  Dis- 
brow,  1  E.  D.  Smith  (N.  Y.)  547 
(1852)  (memorandum  taken  at  the 
time  need  not  be  produced) . 
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sion  may  be  made  to  any  person.^  It  is  no  ground  for  rejecting 
the  statement  that  it  was  made  in  entire  confidence  that  it  would 
not  be  divulged.'*  Extra-judicial  admissions  may  be  offered  by 
either  party.^  Such  an  admission  is  primary  evidence  and  is, 
therefore,  competent  though  the  declarant  is  present  in  court  and 
available  as  a  witness.®  ISTor  is  it  material  that  the  same  state- 
ment is  also  in  written  form.'^  The  oral  admission  may  still  be 
proved. 

§  1292.  Extra-judicial  Admissions  not  an  Exception  to  Hearsay. — 

The  competency  of  an  admission  is  not  so  much  an  exception  to 
the  rule  excluding  hearsay  as  based  upon  a  quasi-estoppel  which 
controls  the  right  of  a  party  to  disclaim  responsibility  for  any  of 
his  statements.  He  is  concluded  as  to  the  admissibility  of  the 
declaration  but  not  necessarily  as  to  its  effect.-^  It  follows  that 
while  the  declaration  may  be  explained  or  controlled,^  so  long  as 
it  relates  to  a  probative  or  res  gestce  fact,  that  it  is  made  by  him 
insures  its  admissibility,  as  a  matter  of  procedure.  Proof  of  an 
admission  is  levamen  pfoiationis.  It  is  rather  a  fact  to  be  proved 
by  evidence  than  evidence  to  prove  a  fact.  It  will  be  noted,  more- 
over, that  the  requirement  of  a  connection  based  on  logical  reason- 
ing as  a  condition  of  admissibility^  attaches  primarily,  if  not  ex- 
clusively, to  the  relation  between  the  fact  stated,  in  case  of  a  pro- 
bative fact,  to  the  factum  probandum,  in  case  of  a  res  gestae 
fact  to  its  constituent  quality  in  relation  to  the  right  or  liability 
asserted,  rather  than  to  the  relation  existing  between  the  state- 
ment itself  and  the  fact  which  it  directly  alleges.  A  statement 
competent  as  an  admission  may,  in  many  cases,  be  one  in  an  in- 

3.     Adams   v.    Eartlierly   Hardware  4.    Grain  v.  Jacksonville  First  Nat. 

Co.,  78  Ga.  485,  3  S.  E.  430   (1887);  Bank,    114    111.    516,    2    N.    E.    486 

Chicago    City   E.    Co.   v.   Tuoliy,   196  (1885). 

111.  410,   63   N".  E.   997,   58   L.  E.  A.  5.     Brown   v.   Brown,   4    Fed.   Gas. 

270   (1903)  ;  Douglass  v.  Leonard,  17  No.  1.994,  1  Woodb.  k  M.  325  (1846). 

N.  Y.  Suppl.  591    (1892)  ;   Abbott   i'.  6.    St.   Louis,   I.   M.  &  S.   Ey.   Co. 

Pratt,   16   Vt.   626    (1844).     "There  r.  Dallas,  (Ark.  1910)   134  S.  W.  247; 

is  no  rule  of  law  requiring  such  ad-  Stevenson   r.   Ebervale   Coal   Co.,  201 

missions    to   be   avaitoble,    that   they  Pa.  St.  112,  50  Atl.  818,  88  Am.  St. 

should  be  made  to  the  party  or  his  Rep.  805   (1902). 

agent."     Secor  v.  Pestana,  37  111.  525,  7.   Burch  v.  Harrell,  93  Ga.  719,  20 

529   (1865).  S.  E.  212    (1894). 

Statements  to  physicians  may  be  §  1292-1.    §  1387. 

shown  as  admissions.      Chicago  City  2.    §  1388. 

Ey.  Co.  r.  Henry,  218  111.  92,  75  N.  E.  3     §  1394. 
758   (1905). 
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dependently  relevant  rather  than  an  assertive  capacity.  Thus 
the  offer  of  one  accused  of  crime  to  plead  guilty  under  certain 
conditions  while  receivable  against  the  declarant,*  is  plainly  not 
within  the  operation  of  the  hearsay  rule.  Admissions  of  this  type 
are  perhaps  most  pre-eminently  those  of  conduct.^ 

§  1293.  Conditions  of  Admissibility;  Statement  Must  be  One  of 
Fact —  The  extra-judicial  statement  of  a  party  is  subject  to  the 
same  conditions  of  admissibility  as  would  apply  to  the  evidence 
of  which  it  takes  the  place.  It  is,  therefore,  first  of  all  essential 
that  the  statement  offered  as  an  extra-judicial  admission  should 
be  one  of  fact,-"-  i.  e.,  affirm  some  present  existence. 

Matter  of  Law. —  Parties  cannot,  by  their  admissions  of  law 
arising  out  of  an  undisputed  state  of  facts,  bind  the  court  to  adopt 
their  view.^  They  may,  however,  estop  themselves  from  afterwards 
denying  such  an  admission,  where  it  was  made  through  fraud  or 
when  it  induced  the  opposite  party  to  assume  a  position  he  would 
not  have  assumed  had  the  admission  not  been  made.^  Conclu- 
sions of  law*  unless  inseparably  blended  with  and  necessary  to 
the  understanding  of  a  statement  of  fact  ^  or  statements  as  to  the 
declarant's  conclusion  from  certain  facts,®  his  "  opinion  "  as  it  is 

4.  Com.  V.  Callahan,  108  Mass.  421  C.  Ky.  Co.,  244  111.  166,  91  N.  E.  48 
(1871).  (1910).     See  also,  City  Club  of  Au- 

5.  §§  1392  et  seq.  burn  v.   McGeer,   198   N.   Y.   160,   91 
§    1293-1.     Alabama. —  Morgan    v.      N.  E.  539  (1910)   Uudgment  affa-med, 

Patrick,  7  Ala.  185   (1844).  115  N".  Y.  Suppl.  1115,  129  App.  Div. 

Illinois. —  Bellefontaine  Imp.  Co.  v.  934    (1909)]. 

Niedringhaus,  181  III.  426,  55  N.  E.  3.    People  v.   Pittsburg,   Ft.   W.   & 

184,  72  Am.  St.  Rep.  269   (1899).  C.  Ry.  Co.,  244  111.  166,  91  N.  E.   48 


pi. —  Crump  v.  Gerock,  40  (1910). 

Miss.  765    (1866).  4.    §§  2325  et  seq. 

Missouri. —  Crockett    v.    Morrison,  5.     Lewis   v.    Harris,    31   Ala.    689 

11  Mo.  3    (1847).  (1858). 

New  York. —  Welland  Canal  Co.  v.  6.  §§  2291  et  seq.     A  conclusion  of 

Hathaway,  8  Wend.  480,  24  Am.  Dec.  fact   in  which   the  element  of  infer- 

51    (1832).  ence  is  large,  e.  g.,  an  estimate,  may 

Pennsylvania. —  Colt    v.    Selden,    5  nevertheless   he    received.      Fairchild- 

Watts  525   (1836).  Gilmore- Wilton  Co.  v.  Southern  Refin- 

Virginia. —  Powell  v.  Tarry,  77  Va.  jng   Co.,    (Cal.    1910)     110    Pac.    951 

250    (1883).  (value). 

Mere  advice  as  to  future  conduct  Conclusions  partly  of  law  in  which 
of  the  person  addressed  does  not  con-  the  element  of  fact  or  necessary  in- 
stitute an  admission,  not  being  a  ference  predominates  may,  as  an  ad- 
statement  of  fact.  Northrup  v.  Colter,  ministrative  matter,  be  received  in 
(Mo.  App.  1910)   131  S.  W.  364.  evidence  as  statements  of  fact.     Thus, 

2.    People  V.  Pittsburg,  Ft.   W.   &  an  agent  may  testify  to  his  own  lack 
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frequently  called  ^  are  not  proper  subjects  for  an  admission,  ex- 
cept in  cases  where  the  declarant  might,  if  present  as  a  witness, 
have  testified  to  the  same  inference  or  conclusion. 

Psychological  facts. —  While  inference  is  to  be  rejected  so  far 
as  practicable,  the  fact  covered  by  an  admission  may  be  a  psycho- 
logical one,  e.  g.,  belief.^ 

§  1294.  (Conditions  of  Admissibility);  Statement  Must  be 
Voluntary. —  It  is  further  required  not  only  that  the  statement 
should  be  one  of  fact  but  that  it  should  have  been  voluntarily  made 
by  the  declarant.'  A  distinction  should,  upon  principle,  be 
drawn  between  the  admission  obtained  by  the  use  of  duress, 
where  the  will  is  overpowered  or  controlled  and  cases  in  which 
the  judgment  has  been  misled,  by  falsifying  motives  while  the  will 
has  been  left  free.  The  first  class  of  statements  are,  strictly 
speaking,  involuntary,  not  the  act  of  the  speaker,  and  should  be 
peremptorily  rejected  as  irrelevant.  The  second  class  unless  made 
under  circumstances  where  the  jury  could  not,  as  rational  men, 
act  upon  them,  should  be  admitted,  subject  to  such  diminuition 
of  weight,  if  any,  as  the  jury  may  see  fit.  Thus,  it  has  been  held 
that  threats  of  personal  violence  affect  only  the  weight  of  the 

of  authority.     Anderson  v.  Adams,  43  mount  to  an  admission.     Shannon  v. 

Or.  621,  74  Pac.  215  (1903).    Such  an  Whiting,    22    Australian    L.    T.    188 

admission  may  properly  take  the  form  (1901).     See  also, 

of    an    acknowledgment   of    liability.  Alabama. —  Whatley    v.    State,    39 

White  V.  White,  (Kan.  1907)   90  Pao.  So.  1014   (1906)    (promise  to  marry). 

1087;  Shinkle  v.  MoCullough,  25  Ky.  California. — -People  v.    Pia,    (App. 

L.  Rep.  1143,  77  S.  W.  196    (1903).  1910)    111  Pac.  105    (intention). 

7.  Hohart  J7.  Plymouth  County,  100  Illinois. —  Bradenkamp  v.  Eouge, 
Mass.  159  (1868);  Fowler  v.  Middle-  143  111.  App.  492  (1908)  (intention), 
sex  County  Com'rs,  6  Allen  (Mass.)  Kentucky. —  Stafford  v.  Tarter,  29 
92  (1863);  Colt  V.  Selden,  5  Watts  Ky.  L.  Rep.  1184,  96  S.  W.  1127, 
(Pa.)   525    (1836).  (1906)     (insanity). 

In  criminal  cases  the  statement  Missouri. — •  State  v.  Kelley,  191  Mo. 
claimed  as  an  admission  should  be  one  680,  90  S.  W.  834  (1905)  (intention). 
of  fact.  Conclusion  or  other  form  of  It  has  been  held  that  no  prelim- 
inference,  will  be  rejected.  State  v.  inary  proof  need  be  given  that  the 
Foley,  144  Mo.  601,  46  S.  W.  733  admission  was  voluntarily  made. 
(1898).  People  v.    Stokes,    (Cal.    App.    1907) 

8.  Where     a     party     interrogated  89  Pac.  997. 

stated  that  his  belief  is  founded  upon  j  1294-1.     New  Orleans  City  Bank 

documents   which    cannot   be    put    in  v.  Foucher,  9  La.  405   (1836);  Truby 

evidence,   he  cannot  be   compelled   to  r.   Seybert,    12   Pa.   St.    101    (1849)  ; 

state  what  that  belief  is;  but  where  Scott  v.  Home  Ins.  Co.,  21  Fed.  Cas. 

a  party  chooses  to  state  his  belief  as  No.     12,533,     1     Dill.     105     (1870)  ; 

to   a  fact,    that   statement    is   tanta-  Tucker  v.  Barrow,  7  B.  &  C.  623,  14 
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evidence,^  and  the  bare  custody  of  an  officer  is  not  sufficient  to 
exclude  a  statement  otherwise  voluntary.^  Nor  is  it  ground  for 
rejecting  the  statement  as  not  voluntary  that  it  was  given  by  the 
declarant  as  a  witness  in  response  to  compulsory  process,  whether 
in  court  *  before  arbitrators,^  commissioners  in  bankruptcy®  or  in 
other  judicial  proceeding/  As  the  only  important  matter  is  the 
fact  that  the  declaration  was  made  by  a  party,  the  circumstances 


E.  C.  L.  281,  3  C.  &  P.  85,  14  E.  0.  L. 
463,  6  L.  J.  K.  B.  (0.  S.)  121  M.  & 
M.  139  (1838);  Robson  i7.  Alexander, 
1  M.  &  P.  448,  17  E.  C.  L.  614 
(1828).  See  also,  Carr  v.  Griffin,  44 
N.  H.  510  (1863).  Compare  Peo- 
ple V.  Furlong,  187  N.  Y.  198,  79 
N.  E.  978  (1907)  (physician).  Com- 
pare People  V.  Robinson,  98  N.  W. 
13,  10  Detroit  Leg.  N.  857   (1904). 

It  is  the  absence  of  this  element  of 
voluntariness  which  is,  in  part,  the 
basis  of  the  rules  excluding  confes- 
sions.    §§   1479  et  seq. 

In  Georgia  it  has  been  held  that 
admissions  as  well  as  confessions, 
in  order  to  be  admissible  against  ac- 
cused, must  be  voluntary,  and  not 
induced  by  the  slightest  hope  of  bene- 
fit or  the  remotest  fear  of  injury. 
Mill  V.  State,  3  Ga.  App.  414,  60  S. 
E.  4    (1908). 

Masonic  obligation. —  That  the  ac- 
cused was  approached  as  a  Mason  by 
a  brother  Mason  and  the  answer  given 
under  the  former's  Masonic  obligation 
does  not  render  the  statement  in- 
voluntary. Smith  V.  State,  (Tex.  Cr. 
App.  1908)   106  S.  W.  1161. 

2.  Fidler  v.  McKinley,  21  111.  308 
(1859). 

3.  Notara  v.  De  Kamalaris,  47  N. 
Y.  Suppl.  216,  22  Misc.  (N.  Y.)  337 
(1898).    See  also, 

Alabama. —  Thayer  v.  State,  138 
Ala.  39,  35  So.  406   (1903). 

Arkansas. —  Hooker  v.  State,  86  S. 
W.  846  (1905);  Hammons  V.  State, 
84  S.  W.  718   (1905). 

Florida. —  Daniels  v.  State,  57  Fla. 
1,   48   So.  747    (1909). 

MissouH. —  State  v.  Green.   129  S. 


W.  700  (1910)  ;  State  v.  Barringfcon, 
198  Mo.  23,   95  S.  W.   235    (1906). 

Nebraska. —  Fouse  v.  State,  83  Neb. 
258,  119  N.  W.  478  (1909)  (hand- 
cuffed). 

North  Cavolina. —  State  v.  Smith, 
138  N.  C.  700,  50  S.  E.  859   (1905). 

Texas. —  Lane  v.  State,  ( Cr.  App. 
1910)  129  S.  W.  353;  Smith  v.  State, 
(Cr.  App.  1908)  111  S.  W.  939;  Baw- 
com  V.  State,  (Cr.  App.  1906)  94  S. 
W.  462  (warning  given). 

Washington. —  State  v.  Royce,  38 
Wash.  Ill,  80  Pac.  268  (1905).  The 
contrary  view  prevails  in  England. 
Rouse  u.  Redwood,  1  Esp.  155  (1794). 

4.  Newhall  v.  Jenkins,  2  Gray 
(Mass.)  563  (1854);  McGahan  v. 
Crawford,  47  S.  C.  566,  25  S.  E.  123 
(1896)  ;  CoUett  v.  Keith,  4  Esp.  212 
(1802).  See  also,  Collins  v.  Wilson, 
39  S.  W.  33,  18  Ky.  L.  Rep.  1049 
(1897). 

5.  Calvert  v.  Friebus,  48  Md.  44 
(1877)  ;  Murray  v.  Gregory,  5  Exch. 
468,  14  Jur.  555,  19   L.  J.  Exch.  355 

(1850)  ;  Doe  v.  Evans,  3  C.  &  P.  219, 
14  E.  C.  L.   536    (1827). 

6.  Stockfleth  v.  De  Tastet,  4  Camb. 
10,  2  Rose  283,  15  Rev.  Rep.  720 
(1814).  See  also,  Lilley  v.  Mutual 
Ben.  L.  Ins.  Co.,  92  Mich.  153,  53 
N.  W.  631  (1892);  Congleton  v. 
Schreifhofer,  (N.  J.  Ch.  1903)  54 
Atl.  144. 

7.  McGahan  v.  Crawford,  47  S.  C. 
566,  25  S.  E.  123  (1896)  (deposi- 
tion) .  See  also.  State  v.  Finch,  (Kan. 
1905)  81  Pac.  494  (coroner)  ;  Sea- 
born V.  Com.,  25  Ky.  L.  Rep.  2203, 
80  S.  W.  223  (1904)  (preliminary 
trial). 
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under  which  he  made  it  are  apt  to  be  regarded  as  unimportant, 
provided  that  he  knew  what  he  was  doing  and  desired  to  do  it. 
For  example,  it  is  not  important  in  this  connection  that  the  pro- 
ceedings themselves  are  irregular.^  ISTor  is  the  extra-judicial  ad- 
mission any  the  less  voluntary  that  the  declarant  was  tricked  or 
trapped  into  making  it.®  Good  faith  to  a  declarant  is  not  re- 
quired. His  admission  is  equally  received  though  obtained  by  an 
officer  by  means  of  a  representation  which  may  be  misleading,  to 
say  the  least.""*  It  has  been  held  that  no  preliminary  proof  need 
be  given  that  the  admission  was  voluntarily  made.-** 

Compulsory  Process. —  That  an  admission  is  made  in  response 
to  compulsory  process,  legal,-*^  or  equitable,^'^  constitutes  no  objec- 
tion to  receiving  it  in  evidence  as  voluntary.  The  rule  applies  to 
hearings  before  bankruptcy  commissioners.^*  That  there  has  been 
irregularity  in  such  proceedings,^^  e.  g.,  part  only  of  the  examina- 
tion was  noted  down^®  that  the  bankrupt  was  forced  to  speak  simply 
upon  immaterial  matters,-'^  or  the  like,  is  not  regarded  as  material. 
Under  normal  conditions,  the  same  rule  would  be  held  to  apply  to 
confessions  made  by  a  witness  under  compulsory  process  in 
criminal  cases.-'* 

§  1294a.  (Conditions  of  Admissibility;  Statement  Must  be 
Voluntary) ;  Criminal  Cases. —  It  thus  appears  that  something  of 

8.  Carr  v.  Griffin,  44  N.  H.  510  (house  of  commons).  See  however 
'(1863)  (deposition  taken  on  insuffi-  R.  v.  Gilhani,  1  Moo.  C.  C.  203 
cient  notice) .  (1828);    Tucker  v.    Barrow,   7    B.  & 

9.  Higging  v.  Bellinger,  83  Mo.  C.  623  (1828).  It  has  been  suggested 
397   (1856).  that  where  the  compulsion  is  illegal, 

Assuming  guilt  on  the  part  of  the  the  evidence  should  not  be  received. 

accused  is  a  favorite  method  inducing  R.  v.  Garbett,  1  Den.  C.  C.  236  (1847). 

an  admission.     Except  under  unusual  See  R.  ».   Coote,   L.   R.   4   P.   C.  599 

circumstances  no   legal   objection  ex-  (1873). 

ists  to  9uc!h  a  course.     State  v.  Bar-  13.     Grant  v.   Jackson,   Peake   203 

rington,   198   Mo.    23,   95   S.  W.   235  (1793)    (answer). 

(1906).  14.    R.   V.   Wheater,  2   Moo.   C.   C. 

10.  Collins  V.  State,  115  Wis.  596,  45  (1838);  Robson  r.  Alexander,  1 
92  N.  W.  266   (1902).     See,  however,  Moore  &  P.  448  (1828). 

Tines  v.  Com.,  77  S.  W.  363,  25  Ky.  15.    R.  x>.  Widdop,  L.  R.  2  C.  C.  3 

L.  Rep.  1233   (1903)  (public  prosecu-  (1872)    (subsequently  waived  by  ap- 

tor).  pearance). 

11.  People  V.  Stokes,  (Cal.  App.  16.  Jlilward  v.  Forbes,  4  Esp.  172 
1907)    89  Pac.  997.  (1802). 

12.  Fleet  v.  Perrins,  L.  R.  3  Q.  B.  17.  Stockfleth  v.  De  Tastet,  4 
536  Ex.  Ch.  L.  R.  4  Q.  B.  500  (1868)  Camp.  10   (1814). 

(answers   to  interrogatories)  ;    R.   v.  18.    §§  1540  et  seq. 

Merc«ron,      2      Stark.      366      (1818) 
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the  rational  and  procedural  difficulties  which  attach  to  the  con- 
fession in  connection  with  the  requirement  that  the  statement  must 
be  voluntary^  ^VV^J  ^1^°  ^^  admissions  of  specific  facts  made  by 
criminal  defendants.  As  in  case  of  the  confession  itself,  any 
specific  admission  must  if  it  is  to  be  received  in  evidence,  it  is 
said,  be  voluntary.^  So  far  as  this  requirement  means  what  it 
says,  it  is  beyond  all  question  correct  and  is  the  same  rule  very 
properly  laid  down  in  civil  cases.^  When,  however,  the  specific 
admission  is  one  which  assists  to  constitute  or  is  made  in  connec- 
tion with  or  is  tantamount  to  a  direct  confession  of  guilt,  pro- 
cedure has  attached  unusual  connotations  to  the  term  "voluntary." 
Thus,  for  example,  should  it  appear  that  the  admission  constitutes 
or  is  equivalent  to  a  confession  and  that  it  was  induced  by  threats 
or  promises  extended  to  the  declarant  by  persons  in  authority 
over  the  proceedings,  the  statement  vnll  be  rejected  as  involun- 
tary,* although  it  is  obvious  that  the  will  of  the  declarant  has 


§  1294a-l.    §  1479. 

Preliminary  proof  not  required. — 
The  rule  that  statements  of  guilt  are 
inadmissible  without  preliminary  evi- 
dence that  they  were  voluntary  ap- 
plies only  to  confessions,  and  does 
not  forbid  proof  of  other  admissions 
of  defendant,  though  they  may  tend 
to  prove  him  guilty.  People  v.  Jan 
John,  144  Cal.  284,  77  Pac.  950 
(1904).     See  also,   §§   1577   et  seq. 

Corpus  delicti. — As  in  case  of  con- 
fessions (§§  1600  et  seq.)  it  is  not 
necessary,  under  the  rules  of  pro- 
cedure that  the  corpus  delicti  should 
have  been  established  by  evidence  out- 
side the  admission  before  the  latter 
will  be  received.  People  v.  Hatch, 
(Cal.  App.  1910)   109  Pac.  1097. 

2.  Alabama. —  Love  v.  State,  124 
Ala.  82,  27  So.  217    (1899). 

California. —  People  v.  Hutchings, 
(App.  1908)   97  Pac.  325. 

Delaware. —  State  v.  Trusty,  1 
Pennew.  319,  40  Atl.  766   (1898). 

Kansas. — State  v.  Castigno,  80 
Pac.   630    (1905). 

Kentucky. —  Jackson  v.  Com.,  100 
Ky.  239,  38  S.  W.  422,  1091,  18  Ky. 
L.  Rep.  795,  66  Am.  St.  Rep.  336 
(1896). 


Massachusetts. —  Com.  v.  Williams, 
171  Mass.  461,  50  N.  E.  1035   (1898). 

Missouri. —  State  v.  Schmidt,  137 
Mo.  266,  38  S.  W.  939  (1896).  See 
also.  State  v.  Wilkins,  221  Mo.  444, 
120  S.  W.  22   (1909). 

Nevada. —  State  v.  Carrick,  16  Nev. 
120   (1881). 

New  York. —  Murphy  v.  People,  13 
N.  Y.  590  (1876).  Compare  People 
V.  McCallan,  103  N.  Y.  587,  9  N.  E. 
502    (1886). 

Tesoas. —  Russell  v.  State,  38  Tex. 
Cr.  590,  44  S.  W.  159  (1897).  Com- 
pare Ferguson  v.  State,  31  Tex.  Cr. 
93,  19  S.  W.  901    (1892). 

West  Virginia. —  State  v,  Shep- 
pard,  49  W.  Va.  582,  39  S.  E.  676 
(1901)'. 

United  States. —  Bram  p.  U.  S.,  168 
U.  S.  532,  18  Sup.  Ct.  183,  42  L.  ed. 
568    (1897). 

A  warning  may  be  required. —  Cal- 
loway V.  State,  (Tex.  Cr.  App.  1909) 
116  S.  W.  575. 

3.  §  1294. 

4.  §§  1483  et  seq. 
Self-incrimination.—  The  testimony 

of  a  person  before  a  coronor's  inquest 
by  one  suspected  but  not  accused  of 
crime,    given    without    warning    and 
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fully  co-operated  with  his  act.  An  important  qualification  re- 
mains, moreover,  to  be  added.  It  is  elsewhere  considered  more 
at  length.  Should  this  specific  admission  result  in  the  discovery 
of  incriminating  facts,  the  circumstances  attending  the  event  and 
so  much  of  the  otherwise  inadmissible  confession  as  will  suffice 
to  connect  the  accused  with  it  may  be  given  in  evidence.  Thus, 
in  the  familiar  illustration,  should  one  accused  of  robbery  be  per- 
suaded by  the  threats  or  promises  of  the  officers  of  the  law  to  con- 
fess his  guilt  his  confession  will  be  rejected.  Should  it  happen, 
however,  that  in  course  of  this  rejected  confession  the  accused  had 
stated  that  a  portion  of  the  stolen  goods  would  be  found  in  the 
hollow  trunk  of  a  particular  tree,  the  fact  that  the  goods  were  so 
found  and  the  further  circumstance  that  the  discovery  was  made 
in  pursuance  of  information  furnished  by  the  prisoner  may  be 
proved  at  the  trial.''  In  view  of  logic,  that  alone  makes  an  ad- 
mission, criminal  or  civil,  involuntary  which  controls  or  forces 
the  will  of  the  declarant,  i.  e.,  amounts  to  duress.^  In  several 
jurisdictions,  the  logical  rule  is  observed  that  a  threat  or  promise 
by  an  officer  to  an  accused  person  which  does  not  amount  to  duress 
leaves  his  declaration  voluntary ,''  and  its  weight  for  the  jury. 

§  1295.  (Conditions  of  Admissibility);  Statement  Must  be 
certain. —  An  admission  must  be  certain,^  and  consistent,^  definite* 
and  clearly  proved.  It  must,  in  addition,  be  couched  in  language 
reasonably  capable,*  without  forced  or  strained  construction,''  to 

while  not  represented  by  counsel,  may  N.  Y.  Suppl.  740,  25  Misc.   (N.  Y.) 

stand  in  the  same  position.    Tuttla  v.  707    (1899). 

People,   33    Colo.    343,    79   Pac.    1035  2.    Ayers  v.  Metcalf,   39    111.    307 

(1905).  (1866). 

5.  §   1613.  3.     Douglass   v.    Davie,   2   McCord 

6.  §§  1558  et  seg,    See  also,  Powers       (S.  C.)   218   (1822). 

V.  State,   (Neb.  1905)   lOfi  N.  W.  332.  4.    Donovan  v.   Driscoll,  116  Iowa 

7.  People  V.  Knowlton,  122  Cal.  339,  90  N.  W.  60  (1902).  See  also, 
357,  55  Pac.  141  (1898);  People  v.  Doe  v.  Garrison,  1  Dana  (Ky.)  35 
Hickman,    113    Cal.    80,   45   Pac.   175  (1833). 

(1896);    People   i;.   Velarde,    59    Cal.  5.    Alabama. —  Nooe  v.  Garner,  70 

457   (1881);  People  t).  Parton,  49  Cal.  Ala.  443     (1881);   Crawford    v.  Mc- 

632    (1875);    State  v.   Red,   53   Iowa  I^od,  64  Ala.  240   (1879).    See  also, 

69,  4  N.  W.  831    (1880)  ;   McLain  v.  Baird  Lumber  Co.  v.  Devlin,  124  Ala. 

State,    18   Neb.    154,    24   N.    W.    720  245,  27  So.  425    (1899). 

(1885).      See    People    V.    Joy,     (Cal.  Indiana. —  Lockwood    v.    Dills,    74 

1901)   66  Pac.  964.  Ind.  56   (1881). 

§   1295-1.    State  r.  Eisenmeyer,  94  Kentucky. —  Carter    V.    Sanderson, 

111.  96    (1879);   Petzolt  V.  Thiesa,  55  41   S.   W.   306,   19   Ky.   L.   Rep.   620 
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bear  the  interpretation  placed  on  it.  While  conjectural*  and  sup- 
posititious^ statements  are  excluded,  absolute  precision  is  not  de- 
manded in  case  of  a  declaration  offered  as  an  admission.* 

Total  failure  to  identify  declarant  will  sufiice  to  exclude  the  ad- 
mission. Thus,  where  a  declaration  was  made  by  one  of  two  per- 
sons, the  witness  -being  entirely  unable  to  say  which  was  the  real 
source  of  the  statement,  the  testimony  is  to  be  rejected.®    Circum- 


(1897)  ;  Hume  v.  Long,  6  T.  B.  Mon. 
116    (1827). 

Maryland. —  Safe  Deposit,  etc.,  Co. 
V.  Turner,  55  Atl.  1023  (1903)  ;  Hen- 
sel  V.  Johnson,  94  Md.  739,  51  Atl. 
575    (1902). 

Michigan. —  Mack  V.  Cole,  130 
Mich.   84,  89  N.  W.   564    (1903). 

Missouri. —  Robidoux  V,  Casailegi, 
10  Mo.  App.  516    (1881). 

New  Hampshire. —  Jones  V.  Jones, 
21  N.  H.  219    (1850). 

New  York. —  Hamilton  v.  Patrick, 
16  N.  Y.  Suppl.  578,  63  Hun  74 
(1891). 

Ohio. —  Middleton  v.  Westeney,  7 
Ohio  Cir.  Ct.  393,  399,  4  Ohio  Cir. 
Dec.   650    (1892). 

Oregon. —  Ladd  v.  Hawkes,  41  Or. 
247,  68  Pac.  423    (1903). 

Pennsylvania. —  Siebert  1).  Stein- 
meyer,  204  Pa.  St.  419,  54  Atl.  336 
( 1903 )  ;  Miller's  Estate,  151  Pa.  St. 
525,   25  Atl.   144    (1892). 

South  Carolina. —  Lyons  v.  Holmes, 
19  S.  C.  406   (1882). 

Vermont. —  Taylor  V.  Khodes,  26 
Vt.  57   (1853). 

Virginia. —  Edgar  17.  Donally,  8 
Munf.  387    (1811). 

TVisconsin. — Pym  v.  Pym,  118  Wis. 
662,  96  N.  W.  429   (1903). 

England. —  Morris  v.  Miller,  4 
Burr.    2057    (1767). 

6.  Georgia. —  Helnkin  v.  Barbrey, 
40   Ga.   249    (1869). 

Massachusetts. —  Driscoll  v.  Taun- 
ton, 160  Mass.  486,  36  N.  E.  495 
(1894). 

Michigan. —  McHugh  v.  Fitzgerald, 
103  Mich.  21,  61  N.  W.  354    (1894). 

New  York. —  Fred  Oppermann,  Jr., 
Brewing    Co.   v.    Pearson,    74    N.    Y. 


Suppl.  ISr,  68  N.  Y.  App.  Div.  637 
(1902). 

South  Carolina. —  Cook  v.  Davis, 
Dudley  67   (1837). 

7.  Safe  Deposit,  etc.,  Co.  v.  Tur- 
ner, (Md.  1903)  55  Atl.  1023;  Mitt- 
nacht  V.  Bache,  45  N.  Y.  Suppl.  81, 
16  App.  Div.  426  (1897).  See  also, 
Rudd  V.  Dewey,  121  Iowa  454,  96 
N.  W.  973  ( 1903 )  ;  Smith  V.  Eck- 
ford,   (Tex.  Sup.  1891)   18  S.  W.  210. 

8.  Nichols  V.  Allen,  112  Mass.  23 
(1873)  (that  party  had  signed  a  note 
"  Something  of  the  purport "  of  the 
one  declared  on  held  sufficient  to 
warrant  action  of  the  jury). 

Possibility  of  ambiguity. — A  state- 
ment is  not  inadmissible  because  of  a 
possibility  of  ambiguity.  Lincoln  v. 
Hemenway,  80  Vt.  530,  69  Atl.  153 
(1908).  The  presiding  judge  may  be 
fully  justified,  in  rejecting  an  alleged 
admission  presented  in  such  -a  form 
as  to  t)e  essentially  unfair  to  the 
alleged  declarant.  Thus,  an  auto- 
graph letter  as  to  a  conversation  had 
with  defendant,  which  does  not  pur- 
port to  give  defendant's  exact  langu- 
age, or  to  contain  the  entire  conver- 
sation, or  any  substantial  part 
thereof,  but  simply  states,  in  the 
writer's  own  language,  as  the  result 
of  the  conversation,  that  defendant 
said  he  wanted  to  pay  certain  notes, 
is  not  competent  evidence.  Southern 
Loan  &  Trust  Co.  v.  Benbow,  135  N. 
C.  303,  47  S.  E.  435   (1904). 

9.  Clark  v.  Com.,  32  Ky.  L.  Rep. 
63,  105  S.  W.  393  (1907)  [rehearing 
denied,  106  S.  W.  1191,  32  Ky.  L. 
Rep.  836    (1908)]. 
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stantial  evidence  may,  however,  "be  used  in  such  a  connection  to  es- 
tablish the  actual  identity  of  the  declarant.^" 

§  1296.  (Conditions  of  Admissibility);  Statement  Must  be 
Complete. —  As  a  rule,  with  modifications  more  fully  stated  else- 
where,^ a  party  is  at  liberty  to  offer  merely  such  portions  of  an 
entire  statement  as  he  chooses,  leaving  his  opponent  to  supple- 
ment it  should  he  desire.^  This  the  latter  may  do  either  by  fur- 
ther examination  of  the  same  witness,^  or  by  testimony  from 


10.  Clark  v.  Com.,  32  Ky.  L.  Eep. 
836,  106  S.  W.  1191  (1908)  [rehear- 
ing denied,  104  S.  W.  393,  32  Ky.  L. 
Hep.   63    (1907)]. 

§   1296-1.     §§  490,  492,  505. 

2.  Cramer  r.  Gregg,  40  111.  App. 
442  (1890)  (letter);  Lewis  Pub.  Co. 
V.  Lenz,  83  N.  Y.  Suppl.  841,  86  App. 
Div.  451  (1903);  Southern  L.  &  T. 
Co.  V.  Benbow,  131  N.  C.  413,  42  S. 
E.  896  (1902);  Devlin  v.  Killcrease, 
2  MoMull.  (S.  C.)  425  (1842).  See 
also,  Adams  v.  Long,  114  111.  App. 
277    (1905). 

Knowledge  of  witness. — A  witness 
may  testify  to  such  portions  of  a 
conversation  between  the  defendant 
and  a  third  person  as  he  can  re- 
member even  where  he  does  not  claim 
to  have  heard  it  all.  Woodward  v. 
State,  (Tex.  Cr.  App.  1906)  97  S. 
W.  499.  The  rule  is  the  same  where 
the  statement  is  made  by  the  defend- 
ant directly  to  the  witness.  State  v. 
Lu  Sing,  (Mont.  1906)  85  Pac.  521. 
So  in  a  civil  case,  it  is  error  to 
exclude  a  relevant  statement  because 
the  witness  cannot  prove  the  exact 
date  at  which  it  was  made.  Norris 
V.  Clark,  39  Pa.  Super.  Ct.  562  (1905). 

Relevancy  of  statements  by  others. 
—  Where,  at  a  given  conversation, 
statements  were  made  by  a  witness 
and  also  by  a  party  the  declarations 
of  the  witness,  so  far  as  necessary  to 
explain  those  of  the  party  must  be 
received  in  evidence.  It  is  error  to 
confine  the  witness  absolutely  to  such 
statements  as  are  made  by  the  party. 
In  re  Arnold's  Estate,  147  Cal."  583, 
82  Pac.  252    (1905). 


3.  Alabama. —  Jones  v.  Fort,  36 
Ala.  449    (1860). 

Arkansas. —  Murray  v.  Meredith, 
25  Ark.   164    (1867). 

Illinois. —  Black  v.  Wabash,  etc., 
R.  Co.,  Ill  111.  351,  53  Am.  Rep.  628 
(1884). 

Iowa. —  Courtright  v.  Deeds,  37 
Iowa  503    (1873). 

Kentucky. —  Taylor  v.  Whiting,  2 
B.   Mon.   268    (1843). 

Louisiana. —  Lewis  v.  Gibson,  9 
Rob.  146   (1844). 

Maine. — Oakland  Ice  Co.  v.  Maxcy, 
74  Me.  294    (1883). 

Massachusetts. —  Adam  v.  Eames, 
107  Mass.  275    (1871). 

Michigan. —  Swift  Electric  Light 
Co.  V.  Grant,  90  Mich.  469,  51  N.  W. 
539    (1892). 

Mississippi. —  Mclntyre  v.  Harris, 
41  Miss.  81   (1866). 

Missouri. —  Howard  v.  Newsom,  5 
Mo.  523    (1839). 

Neio  Eam/pshire. —  Barker  v.  Bar- 
ker, 16  N.  H.  333,  339   (1844). 

"New  York. —  Rouse  v.  Whited,  25 
N.  Y.  170,  82  Am.  Dec.  337  (1862). 
See  also.  People  v.  Bingham,  106  N. 
Y.  Suppl.  330,  121  App.  Div.  593 
(1907). 

North  Carolina. —  Roberts  V.  Rob- 
erts, 85  N.  C.  9  (1881). 

Pennsylvania. —  Wolf  Creek  Dia- 
mond Coal  Co.  V.  Schultz,  71  Pa.  St. 
180    (1873). 

Tennessee. —  Haisten  v.  Hixen,  3 
Sneed  691    (1856). 

Texas. —  McGehee  v.  Lane,  34  Tex. 
390   (1870). 

England. —  Prince  l'.  Samo,  7  A.  & 
E.  627,  2  Jur.  323,  7  L.  J.  Q.  B.  123, 
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another  person,*  so  far  as  the  additional  statements  sihall  ap- 
pear to  the  coiirt  ^  to  be  fairly  necessary  to  qualify  and  explain 
the  admissions  already  offered  in  evidence.®    Where  a  statement 


3  N.  &  P.  139j  W.  W.  &  H.  132,  34 
Rep.  372    (1883). 

Where  an  answer  would  be  unintel- 
ligible or  misleading  without  the  ques- 
tion to  which  it  is  in  reply,  the  ques- 
tion may  be  also  given.  Young  v. 
Bennett,  5  111.  43  (1842);  Mullins 
V.  Cottrell,  41  Miss.  291  (1866). 
"  Such  answers  may  eicplain  or  de- 
stroy the  substance  of  the  conversa- 
tion." Barnum  v.  Barnum,  9  Conn. 
242,   248    (1832). 

4.  Alabama. —  Troy  Fertilizer  Co. 
V.  Logaji,  90  Ala.  325,  8  So.  46 
(1889). 

California. —  Oakland  First  Nat. 
Bank  v.  Wolff,  79  Cal.  69,  21  Pac. 
551,  748    (1889). 

Connecticut. —  Clark  v.  Smith,  10 
Conn.   1,  25  Am.  Dec.  47    (1833). 

Florida. —  Williams  v.  Keyser,  11 
Fla.  234,  89  Am.  Dec.  243    (1866). 

Georgia. —  Dixon  v.  Edwards,  48 
Ga.   142    (1873). 

Illinois. —  Morris  v.  Jamieson,  205 
111.  87,  68  N.  E.  742  (1903)  iafflrm- 
ing  99  111.  App.  32]. 

Indiana. —  Grand  Rapids,  etc.,  R. 
Co.  V.  Diller,  110  Ind.  223,  9  IC.  E. 
710    (1886). 

Iowa. —  Hess  v.  Wilcox,  58  Iowa 
380,  10  ISr.  W.  847  (1882).  See  also, 
Robertson  v.  Vasey,  125  Iowa  526, 
101  N.  W.  271  (1904). 

Kentucky. —  Beauchamp  v.  Tennel, 
1  Bibb  441   (1809). 

Louisiana. —  Agricultural  Bank  V. 
The  Jane,  19  La.  1  (1841). 

Maine. —  Barbour  v.  Martin,  62 
Me.   536,   539    (1873). 

Maryland. —  Turner  v.  Jenkins,  1 
Harr.  &  G.  161    (1827). 

Massachusetts. —  Farley  v.  Rodo- 
canachi,  100  Mass.  427,  492    (1868). 

Michigan. —  Continental  L.  Ins.  Co. 
V.  Willeta,  24  Mich.  268    (1872). 

Missouri. —  Reevs  v.  Hardy,  7  Mo. 
348    (1842). 


]Veio  York. —  Grattan  v.  Metropoli- 
tan L.  Ins.  Co.,  92  N.  Y.  274,  44  Am. 
E.   C.  L.   333    (1838). 

North  Carolina. —  Steele  v.  Wood, 
78  N.   C.  365    (1878). 

Pennsylvania. —  Sherwood  v.  Tit- 
man,  55  Pa.  St.  77    (1867). 

South  Carolina. — ■  Carolina,  etc.,  R. 
Co.  V.  Seigler,   24  S.   C.   124    (1885). 

United  States. —  Elizabeth  City 
Cotton  Mills  V.  Loeb,   119  Fed.   154, 

56  C.  "C.  A.  42    (1902). 

5.  Robinson  v.  Ferry,  11  Conn.  460 
(1834). 

6.  Straw  v.  Greene,  14  Allen 
(Mass.)  206  (1867);  People  V. 
Beach,  87  N".  Y.  508  (1882)  ;  Wendt 
V.  Chicago,  etc.,  R.  Co.,  4  S.  D.  476, 

57  N.  W.  226    (1893).     See  also, 
Illinois. —  Morris  v.  Jamieson,   205 

III.  87,  68  N.  E.  742  (1903)  [judg- 
ment affirmed,  99  111.  App.  32] ;  Ill- 
inois Steel  Co.  V.  Wierzbicky,  107  111. 
App.  69  (1903)  [judgment  affirmed, 
206  111.  201,  68  N.  E.  1101]. 

Indiana. —  Miller  v.  Wild  Cat 
Gravel  Road  Co.,  52  Ind.  51   (1875). 

Kentucky. —  Marks  &  Stix  v. 
Hardy's  Adm'r,  25  Ky.  L.  Rep.  1909, 
78  S.  W.  1105    (1904). 

Louisiana. —  Saal  v.  Portner,  124 
La.  112,  49  So.  907   (1909). 

Maine. —  Lombard  v.  Chaplin,  98 
Me.  309,   56  Atl.  903    (1903). 

Michigan. — Atherton  v.  Defreeze, 
129  Mich.  364,  88  N.  W.  886   (1902). 

New  York. —  People  v.  Bingham, 
190  N.  Y.  566,  83  N".  E.  1129  (1908) 
[affirmed,  106  N.  Y.  Sup.pl.  330,  121 
App.  Div.  593  (1907)];  People  V. 
Brown,  188  N.  Y.  554,  80  N.  E.  1115 
[affirmed  in  96  N.  Y.  Suppl.  957,  110 
App.  Div.  490  ( 1907 )  ]  ;  Taft  v.  Lit- 
tle, 178  N.  Y.  127,  70  N".  E.  211 
(1904). 

North  Carolina. —  Overman  v.  Co- 
ble, 35  N.  C.  1   (1851). 


§  1297 


Admissions  ;  Extea- Judicial. 


1646 


is  certain,  complete  in  itself,  it  is  not  material  that  it  covers 
merely  a  portion  of  an  entire  transaction,^  or  that  it  constituted, 
when  made,  part  of  a  conversation,  the  balance  of  which  is  not 
heard.®  If  a  supplementing  statement  or  document  is  of  such  a 
nature  as  fairly  to  be  necessary  to  a  complete  understanding  of 
evidence  already  admitted,  it  is  not  fatal  to  admissibility  that  it 
is  self-serving.^ 

§  1297.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete) ;  Criminal  Cases. —  One  w^hose  admission  is  offered  in 
evidence  in  a  criminal  cas©  is  equally  entitled  to  insist  that  it 
should  be  complete.  Should  the  statement  be  oral,  eveiything  said 
at  the  same  time  necessary  to  the  full  and  accurate  understand- 
ing of  the  part  offered  should  be  produced  in  the  first  instance.^ 


South  Carolina. —  Edwards  v.  Ford, 
2  Bailey   (S.   C.)    461   (1831). 

Texas. —  Hurlbut  v.  Boaz,  4  Tex. 
Civ.  App.  371,  23  S.  W.  446    (1893). 

Wisconshi. —  Yaska  v.  Swendrzyn- 
Bki,  113  N.  W.  959    (1907). 

England. —  Pennell  v.  Meyer,  2  iM. 
&  Rob.  98  (1838)  (answer  received; 
bill  admitted ) . 

Canada. —  Campbell  v.  Young,  32 
Can.  S.  C.  R.  547  (1902).  See  also, 
by  statute,  in  Iowa,  Hutton  v.  Dox- 
see,  116  Iowa  13,  89  N.  W.  79 
(1902);  Dougherty  r.  Posegate,  3 
Iowa  88  (1856).  It  is  competent 
in  order  to  explain  an  admission 
proven  to  show  the  entire  conversa- 
tion in  which  such  alleged  admission 
took  place,  ilillard  v.  Millard,  123 
111.  App.  264  (1905)  [affirmed  in  221 
111.  86,  77  S.  E.  595  (1906)];  Corn- 
ing V.  Dollmeyer,  123  111.  App.  188 
(1905).  The  matter,  however,  is 
largely  one  of  administration.  Should 
the  supplementing  portion  offered  be 
distinctly  self-serving  and  throw  but 
little  light  upon  the  part  already 
received  the  former  may  be  rejected. 
Hedrick  v.  Southern  Ry.  Co.,  136  N. 
0.  510,  48  S.  E.  830  (1904).  See  also, 
Kaufman  r.  Pittsburg,  C.  &  W.  R. 
Co.,  (Pa.  1904)  60  Atl.  2. 

Cross-examination. —  Where  part  of 
a  cross-examination  is  confined  almost 


wholly  to  the  contents  of  a  letter 
written  by  defendant,  on  request  or 
offer  by  the  defendant,  the  whole 
letter  should  be  submitted  to  the  jury. 
Lombard  v.  Chaplin,  98  Me.  309,  56 
Atl.  903    (1903). 

Explanation  may  properly  be  in 
the  nature  of  making  explicit  an 
otherwise  unintelligible  or  ambigu- 
ous expression.  Barker  v.  Barker,  16 
N.   H.   333,    339    (1844). 

7.  Stansell  v.  Leavitt,  51  Mich. 
536,  16  N.  \y.  892   (1883). 

8.  Williams  v.  Keyser,  11  Ela.  234, 
89  Am.  Dee.  243  (1867);  Voorheis 
V.  Bovell,  20  111.  App.  538  (1886). 
See  also,  Scott  v.  Young,  4  Paige 
(N.  Y.)  542,  547  (1834)  ;  Ken- 
tucky, etc.,  Cement  Co.  i\  Cleveland, 
4  Ind.  App.  171,  30  N.  E.  802 
(1891)  ;  Jones  v.  U.  S.  Mutual  Ace. 
Assoc,  92  Iowa  652,  61  N.  W.  485 
(1894);  Bompart  v.  Lucas,  32  Mo. 
123  (1862);  Kritzer  v.  Smith,  21 
Mo.   296    (1855). 

9.  Lombard  v.  Chaplin,  98  'Me.  309, 
56  Atl.  903  (1903)  ;  Smith  v.  Blandy, 
Ry.  &  M.  257   (1842). 

§  1297-1.  Alabama. —  McAdory  V. 
State,  62  Ala.  154    (1878). 

Illinois. —  Hanraban  v.  People,  91 
m.  142    (1878). 

loica. —  State  v.  Millmeier,  102 
Iowa  692,  75  N.  W.  275   (1897). 


164Y         Completeness  Eeqdieed  in  Criminal  Cases.  §  1297 


For  example,  a  conversation  said  to  contain  an  admission  by  the 
accused  must  be  given  to  the  court  in  its  entirety/  though  there 
be  included  much  which  is  distinctly  self-serving  and  to  the  in- 
terests of  the  accused.^ 

A  different  rule  of  administration  has,  at  times,  been  adopted. 
All  rights  of  the  accused  have  been  held  to  be  fully  protected  by 
permitting  him  to  introduce  such  additional  portions  of  the  con- 
versation as  he  thinks  best.* 

Should  the  incriminating  declaration  he  in  writing^  the  same 
rule  is  applied,  the  entire  document  being  introduced  into  evi- 
dence at  the  outset.®    This  by  no  means  implies  that  the  jury  are 


Kentucky. — ^Shotwell  v.  Com.,  68 
S.  W.  403,  24  Ky.  L.  Rep.  255 
(1902). 

Louisiana. —  State  v.  Gilcrease,  26 
La.  Ann.  622    (1874). 

Missouri. —  State  v.  Kennade,  121 
Mo.  405,  26  S.  W.  347    (1894). 

South  Dakota. —  State  v.  West,  124 
N.  W.  751    (1910). 

United  States. —  U.  S.  v.  Wilson, 
28  Fed.  Cas.  No.  16,730,  Baldw.  78 
(1830). 

That  a  witness  to  a  conversation 
did  not  hear  the  whole  of  it  does  not 
render  his  testimony  incompetent. 
Com.  V.  Taylor,  129  Pa.  St.  534,  18 
Atl.  558    (1889). 

2.  Campbell  v.  State,  23  Ala.  44 
(1853)  ;  State  v.  Curtis,  70  Mo.  594 
(1879)  ;  State  V.  Swink,  19  N.  C.  9 
(1836).  The  accused  as  the  witness 
may  be  excused  from  repeating  testi- 
mony given  at  a  preliminary  hear- 
ing. State  V.  Brown,  33  S.  C.  151, 
11  S.  E.  641  (1889).  Where,  how- 
ever, he  givas  detached  portions  of 
his  former  evidence,  the  full  steno- 
graphic report,  so  far  as  necessary  to 
explain  discrepancies,  may  be  given 
in  evidence.  Holtz  v.  State,  76  Wis. 
99,  44  N.  W.  1107   (1890). 

3.  Alahama. —  Burns  v.  State,  49 
Ala.  370  (1873).  See  Addison  v. 
State,   48   Ala.   478    (1872). 

California. —  People  v.  Estrado,  49 
Cal.  171  (1875);  People  v.  Farrell, 
31  Cal.  576  (1867). 


Georgia. —  Walker  v.  State,  28  Ga. 
254    (1859). 

Indiana. —  Morrow  v.  State,  48  Ind. 
432  (1874);  McCulloch  V.  State,  48 
Ind.   109    (1874). 

Louisiana. — State  v.  Travis,  39  La. 
Ann.   356,   1  So.   817    (1887). 

Missouri. —  State  v.  Napier,  65  Mo. 
462  ( 1877 )  ;  State  v.  Branstetter,  65 
Mo.   149    (1877). 

North  Carolina. —  State  v.  Pater- 
son,  63  N.  C.   520    (1869). 

Texas. —  Lancaster  v.  State,  (Cr. 
App.  1895)  31  S.  W.  515;  Rogers  v. 
State,  26  Tex.  App.  404,  9  S.  W.  762 
(1888);  Shrivers  V.  State,  7  Tex. 
App.  450  (1879)  ;  Shackelford  v. 
State,  43  Tex.  138   (1875). 

Vermont. —  State  v.  Mahon,  33  Vt. 
241  (1859)..  It  is,  for  instance,  ob- 
viously fair  that  if  the  prosecution 
be  allowed  to  show  that  it  charged 
accused  .with  the  commission  of  an 
offence  that  the  latter  should  be  at 
liberty  to  show  that  he  denied  the 
truth  of  the  accusation.  Sager  v. 
State,  11  Tex.  App.   110    (1881). 

4.  People  V.  Murphy,  39  Cal.  52 
(1870);  Yelm  Jim  v.  Territory,  1 
Wash.  Terr.  63  (1859);  Rounds  v. 
State,  57  Wis.  45,  14  N.  W.  865 
(1883).  What  was  said  of  a  self- 
serving  nature  on  another  occasion 
will  not  be  received.  State  v.  Thomp- 
son, llfl  La.  829,  41  So.  107   (1906). 

5.  §§  500  et  seq. 
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obliged  to  credit  all  parts  equally.    They  may  follow  certain  por- 
tions and  disregard  the  balance." 

Where  irrelevant  matter  likely  to  mislead  the  jury  is  incorpo- 
rated with  the  writing,  the  objectionable  portion  may  be  omitted, 
upon  the  original  reading  of  the  document  to  the  jury.'' 

§  1297a.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete;  Criminal  Cases);  Self-serving  Statements — Except  so 
far  as  above  authorized  the  self-serving  statements  of  the  defend- 
ant will  not  be  received  in  evidence  when  tendered  by  him.-'    It 


6.  state  V.  Carlisle,  57  Mo.  103 
(1874);  State  V.  JIahon,  32  Vt.  241 
(1859);  State  v.  Sheppard,  49  W. 
Va.  582,  39  S.  E.  676    (1901). 

7.  People  V.  Coughlin,  67  Mich. 
466,  35  N.  W.  73  (1887)  (newspaper 
account  assented  to  by  accused). 

Other  offences. —  Where  an  admis- 
sion of  the  crime  in  question  is  so 
blended  with  statements  relating  to 
the  commission  of  another  offence 
that  the  two  cannot  reasonably  be 
separated,  it  may  be  good  adtoinistra- 
tion  to  receive  the  whole.  Taylor  v. 
Commonwealth,  92  S.  W.  393,  38  Ky. 
L.  Rep.  1348    (1906). 

I  1297a-l  Alaiama. —  Harkness  v. 
State,  129  Ala.  71,  30  So.  73  (1900). 
S«e  also.  Hill  i\  State,  (Ala.  1908) 
46  So.  864. 

Arkansas. —  McCoy  V.  State,  46 
Ark.  141  (1885);  Golden  v.  State,  19 
Ark.  590    (1858). 

Calif onia. —  People  r.  Eodley,  131 
Cal.   240,   63  Pac.   351    (1900). 

Connecticut. —  State  v.  Swift,  57 
Conn.  496,  18  Atl.  664   (1889). 

District  of  Columbia. —  U.  S.  V. 
Niverson,  1  Mackey  153   (1880). 

Georgia. —  Dixon  v.  State,  116  Ga. 
186,  42  S.  E.  357  (1902)  ;  Fraser  v. 
State,  113  Ga.  13,  37  S.  E.  114 
(1900);  Sullivan  r.  State,  101  Ga. 
800,  39  S.  E.  16  (1897);  Boston  v. 
State,  94  Ga.'  590,  31  S.  E.  603 
(1894);  Surles  v.  State,  89  Ga.  167, 
15  S.  E.  38  (1893)  ;  Lewis  r.  State, 
72  Ga.  164,  53  Am.  Rep.  835   (1883). 


Illinois. —  Carle  v.  People,  200  111. 
494,  66  X.  E.  33,  93  Am.  Rep.  208 
(1903). 

Indiana. —  Spittorff  D.  State,  108 
Ind.   171,   8   X.   E.   911    (1886). 

loioa. —  State  v.  Schaffer,  70  Iowa 
371,  30  N.  W.  639   (1886). 

Kansas. — State  v.  Gillespie,  63  Kan. 
469,  63  Pac.  742,  84  Am.  St.  Rep.  411 
(1900). 

Kentucky. —  Walling  v.  Com.,  38  S. 
W.  439,  18  Ky.  L.  Rep.   813    (1896). 

Louisiana. —  State  r.  Harris,  107 
La.  Ann.  196,  31  So.  646   (1901). 

Maryland. — ^  Archer  i\  State,  45 
Md.  33    (1876). 

Massachusetts. —  Com.  v.  Coose- 
boom,  155  Mass.  398,  39  N.  E.  463 
(1891)  ;  Com.  t'.  Williams,  105  Mass. 
63  (1870)  ;  Com.  v.  Hyde,  Thach.  Or. 
Cas.  19   (1833). 

Missouri. —  State  v.  Blitz,  171  Mo. 
530,  71  S.  W.  1027  (1903)  ;  State  v. 
Hathorn,  166  Mo.  239,  65  S.  W.  756 
(1901);  State  r.  Good,  132  Mo.  144, 
33  S.  W.  790  (1895);  State  i".  Hol- 
comb,  86  Mo.  371  (1885);  State  V. 
Van  Zant,  71  Mo.  541  (1880). 

Nehraska. —  Smith  v.  State,  61  Neb. 
296,  85  N.  W.  49    (1900). 

ycvada. —  State  i'.  Ferguson,  9 
Nev.   106    (1874). 

New  York. —  McKee  v.  People,  36 
N.  Y.  113   (1867). 

North  Carolina. —  State  v.  Ward, 
103  N.  C.  419  (1889)  ;  State  v.  Mc- 
Nair,  93  N.  C.  628    (1885);  State  V. 


1649 


Self-Seevlng  Statements  Rejected. 


§  1297a 


is  necessary  at  once  to  add  that  so  sweeping  a  statement  must  be 
received  with  a  further  important  qualification.  Thus,  where  a 
self-serving  statement  is  part  of  the  res  gestce,  either  in  its  inde- 
pendently relevant^  or  its  assertive  capacity,  the  exclusion  is  not 
enforced.^  The  rule  excluding  self-serving  statements  is  based  upon 


Eeitz,  83  N.  C.  634  (1880)  ;  State  v. 
Eicketts,  74  N.  C.  187  (1876). 

Pennsylvania. —  Rudy  v.  Com.,  128 
Pa.  St.  500,  18  Atl.  344    (1889). 

South  Carolina. —  State  v.  Green, 
61  S.  C.  12,  39  S.  E.  185    (1901). 


People  V.  Ziniineriiian,  65  Cal.  307,  4 
Pac.  20  (1884). 

2.    §§  2574  et  seq. 

A  contrary  view,  to  the  effect  that 
an  admission  cannot  be  proved  as  an 
independently  relevant,  non-assertive. 


Tennessee. —  Colquit   v.    State,    107      ^^'^^   ^^^   apparently  been   stated  by 


Tenn.  381,  64  S.  W.  713    (1901). 

Teaias. —  Rogers  v.  State,  (Cr.  App. 
1902)  71  S.  W.  18;  Cox  V.  State, 
(Cr.  App.  1902)  69  S.  W.  145;  Clay 
V.  State,  41  Tex.  Cr.  653,  56  S.  W. 
629  (1900).  See  also,  Redman  v. 
State,  (Tex.  Cr.  App.  1908)  108  S. 
W.  365;  Booth  V.  State,  (Tex.  Cr. 
App.  1908)    108  S.  W.  687. 

Utah. —  State  v.  Carrington,  15 
Utah  480,  50  Pac.  526    (1897). 

Fermonl— State  r.  Daley,  53  Vt. 
442,  38  Am.  Rep.  694   (1881). 

Virginia. — ^Snodgrass  v.  Com.,  89 
Va.  679,  17  S.  E.  238    (1893). 

Washington. — ^  State  v.  Power,  24 
Wash.  34,  63  Pac.  1112   (1901). 

Wisconsin. —  Baker  v.  State,  80 
Wis.  416,  50  N.  W.  518   (1891). 

United  States. —  U.  S.  v.  Craig,  25 
Fed.  Cas.  No.  14,883,  4  Wash.  729 
(1827). 

Canada. —  Reg.  v.  Ferguson,  16  N. 
Brunsw.  612  (1876).  The  accused  as 
a  witness  cannot  corroborate  his  tes- 
timony by  proof  of  former  extra-judi- 
cial statements  to  a  like  effect.  Childs 
V.  State,  55  Ala.  25  (1876).  There 
may,  however,  be  a  proper  occasion 
for  their  use  presented  upon  rebuttal, 
should  the  testimony  have  been  im- 
peached. State  r.  Porter,  74  Iowa 
623,  38  N.  W.  514  (1888).  These 
former  statements  are  rejected  when 
offered  in  an  assertive  capacity. 
Should  they  be  presented  for  some 
independently  relevant  purpose,  e.  g., 
to  fix  a  date,  they  will  be  received. 
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Mr.  Gulson.  "  An  admission  can 
never,  it  is  obvious,  form  a  principal 
fact  in  any  inquiry;  because  its  pur- 
pose must  of  needs  be  limited  to 
establishing  by  inference  the  fact  ad- 
mitted." Gulson:  Philosophy  of 
Proof,  263,  §  299. 

3.  Alahama. — Allen  v.  State,  73 
Ala.  23  (1882);  Riddle  v.  State,  49 
Ala.  389  (1873)  ;  Burns  v.  State,  49 
Ala.   370    (1873). 

Arkansas. —  Atkins  v.  State,  16 
Ark.  568   (1855). 

California. —  People  v.  Estrado,  49 
Cal.  171  (1875)  ;  People  v.  Farrell,  31 
Cal.  576  (1867)  ;  People  v.  Strong,  30 
Cal.  150   (1866). 

Georgia. —  Walker  v.  State,  28  Ga. 
254   (1859). 

Illinois. —  Bennett  v.  People,  96  111. 
602   (1880). 

Indiana. —  Morrow  v.  State,  48  Ind. 
432   (1874). 

Kentucky: — Miller  -c.  Com.,  89  Ky. 
653,  10  S.  W.  137,  10  Ky.  L.  Rep. 
672    (1890). 

Louisiana. —  State  v.  Rutledge,  37 
La.  Ann.  378  (1885);  State  v. 
Thomas,   30  La.  Ann.   600    (1878). 

Massachusetts. — ■  Com.  v.  O'Connor, 
11  Gray  94  (1858)  ;  Com.  v.  Robin- 
son, 1  Gray  555    (1854). 

Missouri. — ^State  v.  Young,  119  Mo. 
495,  24  S.  W.  1038  (1893)  ;  State  v. 
Napier,  65  Mo.  462  (1877);  State 
V.  Branstetter,  65  Mo.  149   (1877). 

Weu?  Yorh. —  People  V.  De  Graff,  6 
N.  Y.  St.  412  (1887). 
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the  generally  worthless  character  of  such  assertions.'*  In  like 
manner,  an  accused  person  cannot  insist  upon  giving  a  self-serving 
explanation  offered  at  a  conversation  other  than  that  relied  upon 
by  the  prosecution.^  Nor  does  one  accused  of  crime  against  whom 
the  incriminating  admissions  made  at  a  preliminary  hearing  are 
offered  in  evidence,  thereby  acquire  the  right  to  have  discon- 
nected parts  of  the  examination  which  are  in  his  own  favor 
received  at  the  same  time.® 

§  1298.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete;  Criminal  Cases);  Self-serving  Acts,  Appearances,  Etc. — 
Self-serving  acts  of  the  accused,  his  appearance  of  innocence  and 
the  like,  bear  about  the  same  probative  relation  to  Dhe  so-called 
"  admissions  by  conduct,"  elsewhere  considered,^  which  a  pris- 
oner's self -serving  statements  bear  to  his  admissions.  One  accused 
of  crime  cannot,  for  example,  show  that  he  acted  ^  and,  indeed 
appeared  shortly  after  the  crime  as  he  would  have  done  if  inno- 
cent.^   For  like  reasons,  it  cannot  be  shown  that  the  accused  sur- 


Tforth  Carolina. —  State  f.  Patter- 
son, 63  N.  C.   520    (1869). 

Texas. —  Phillips  v.  State,  19  Tex. 
App.  158  (1885)  ;  Sager  v.  State,  11 
Tex.  App.  110  (1881);  Shackelford 
V.  State,  43  Tex.   138    (1875). 

Vermont. —  State  v.  ilahon,  32  Vt. 
241    (1859). 

West  Virginia. —  State  v.  Abbot,  8 
W.  Va.  74   (1875). 

Explanation. —  As  more  fully  ap- 
pears elsewhere  (§§  3029  et  seq.) 
spontaneous  utterances  explanatory  of 
incriminating  facts  may  be  shown,  as 
part  of  the  res  gestw,  though  helpful 
to  the  person  by  whom  they  were 
made.  That  one  went  to  the  scene  of 
a,  fatal  encounter  with  an  innocent 
purpose  may  be  shown  by  his  exclam- 
ations made  at  once  upon  detection  or 
apprehension.  State  v.  Young,  119 
Mo.  495,  24  S.  W.  1038  (1893).  So 
possession  of  stolen  or  otherwise  in- 
criminating articles  may  be  explained 
in  the  same  way.  Com.  v.  O'Connor, 
11  Gray  (Mass.)  94  (1858).  See 
also.  Com.  t'.  Robinson,  1  Gray 
(Mass.)    555   (1854). 


4.  State  V.  Howard,  82  N.  C.  623 
(1880). 

5.  State  V.  Rutledge,  37  La.  Ann. 
378  (1885)  ;  State  l".  Johnson,  35  La. 
Ann.  968  (1883);  State  r.  Gunter, 
30  La.  Ann.  536  (1878);  Alfred  r. 
State,  37  Miss.  296  (1859);  People 
V.  Green,  1  Park.  Cr.  (N.  Y.)  11 
(1845)  ;  Wood  V.  State,  28  Tex.  App. 
61,  12  S.  W.  405   (1889). 

6.  State  L.  Dufour,  31  La.  Ann. 
804  (1879)  ;  Nelson  l\  State,  3  Swan 
(Tenn.)  237  (1853);  Reg.  v.  Haines, 
1  F.  &  F.  86  (1858).  A  more  help- 
ful provision  is  occasionally  made  by 
statute.  See  State,  r.  Toby,  31  La. 
Ann.  756    (1879). 

§  1298-1.    §§  1393  et  seq. 

2.  Williams  v.  State,  52  Ala.  411 
(1875)  (refused  and  compromised)  ; 
Campbell  v.  State,  23  Ala.  44  (1853) 
(surprise  and  astonishment  at  accusa- 
tion). 

3.  Henry  v.  State,  107  Ala.  22,  19 
So.  23  (1894)  ;  Ray  V.  State,  50  Ala. 
104  (1873)  (denied  making  admis- 
sion) ;  Campbell  r.  State,  23  Ala.  44 
( 1853 )  ;  State  v.  Strong,  153  Mo.  548, 
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rendered  himself  as  a  prisoner,  or  voluntarily  offered  to  submit 
to  arrest.* 

§  1299.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete;  Criminal  Cases);  Irrelevancy.^ A  further  reason  for 
rejecting  the  self-serving  statement  frequently  consists  in  the  faot 
that  such  evidence  is  irrelevant.  Not  only  may  this  be  so  because 
the  circumstances  under  which  it  was  made  have  stripped  the 
actor's  statement  of  all  probative  force  but  because  it  is  offered 
to  prove  a  fact  which  is  itself  not  constituently  relevant.  Thus, 
for  eKample,  where  the  intent  with  which  an  act,  clearly  estab- 
lished by  evidence,  was  committed  is  immaterial,  self-serving 
declarations  tending  to  show  the  nature  of  the  precise  intention 
with  which  the  act  was  done  cannot  be  received.-' 

§  1300.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete);  A  More  Liberal  Eule. —  A  more  comprehensive  and 
indulgent  rule  has  been  adopted  in  several  juriisdictions,  to  the 
effect  that  a  statement,  though  not  in  strictness  explanatory  or 
qualifying,  is  nevertheless  competent,  at  the  instance  of  the  decla- 
rant, if  made  at  the  same  time  as  his  admission  previously  offered 

55  S.  W.  78    (1899)     (sought  a  doc-  California. —  People  «.  Montgomery, 

tor);   People  v.  Rathbrun,  21  Wend.       53  Cal.   576    (1878). 

Massachusetts. —  Com.  v.  Hersey,  2 
Allen   173    (1861). 

New  York. —  People  v.  Rathbun,  31 
Wend.  509  (1839);  Gardiner  v.  Peo- 
ple,  6   Park.    Cr.    155    (1866). 

Texas. —  Harvey  v.  State,  35  Tex. 
Cr.  545,  34  S.  W.  633    (1895). 

Vermont. —  State  v.  Wilkins,  66  Vt. 
1,  20  Atl.   323    (1894). 

Special  facts  may  give  a  probative 
force  to  the  inferences  arising  from 
such  conduct.  Thus,  where  one  upon 
learning  of  the  suspicion  directed 
against  him  voluntarily  returned 
from  a  long  distance  and  demanded 
a  full  investigation,  it  was  held  that 
such  facts  might  be  shown.  U.  S.  v. 
Crow,  25  Fed.  Cas.  No.  14,895,  1 
Bond  51  (1856).  See  also,  Boston 
V.  State,  94  Ga.  590,  21  S.  E.  603 
(1894). 

§  1299-1.  State  v.  Moore,  156  Mo. 
204,  56  S.  W.  883  (1899)  ;  Meyers  v. 
U.  S.,  5  Okla.  173,  48  Pac.  186 
(189'7).  See  also,  Oder  v.  Com.,  80 
Ky.  32    (1882). 


(N.  Y.)  509  (1839);  State  v.  Whit- 
eon,  111  N.  C.  695,  16  S.  E.  332 
(1892)     (offered  to   assist  deceased). 

4.  Vaughn  v.  State,  130  Ala.  18, 
30  So.  669  (1901)  ;  Linnehan  v.  State, 
120  Ala.  293,  25  So.  6  (1898)  ;  Dor- 
Bey  V.  State,  110  Ala.  38,  20  So.  450 
(1895)  ;  State  v.  Moncla,  39  La.  Ann. 
868,  2  So.  814  (1887)  ;  State  v.  Tay- 
lor, 134  Mo.  109,  35  S.  W.  93  (1895)  ; 
State  V.  Smith,  114  Mo.  406,  31  S.  W. 
827-  (1892)  ;  State  V.  Musick,  101  Mo. 
260,  14  S.  W.  212  (1890);  Walker 
V.  State,  13  Tex.  App.  618   (1883). 

Good  conduct  at  other  times  is, 
d  fortiori,  immaterial.  One  accused 
of  crime  cannot  prove  that  he  was  a 
good  prisoner,  i.  e.,  acted  well  in  jail. 
State  V.  Fontenot,  48  La.  Ann.  305, 
79  So.  Ill  (1896).  So  of  refusing  to 
avail  himself  of  a  chance  to  escape 
from  confinement. 

Alabama. —  Jordan  v.  State,  81 
Ala.  20,  1  So.  574  (1886).  And  see, 
Vaughn  v.  State,  130  Ala.  18,  30  So. 
669   (1901). 
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in  evidence.  In  this  connection,  it  is  not  material  wliether  the 
original  statement  were  oral  or  in  writing.  The  additional  state- 
ment must,  however,  have  been  made  in  relation  to  the  same  sub- 
ject-matter.-' 

§  1301.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete);  Statements  on  Other  Occasions. —  The  general  rule  is 
to  the  effect  that  even  qualifying  or  contradictory  statements  m'ade 
on  another  occasion  by  a  party-'  or  a  person  to  whom  he  stands  in 
a  relation  of  privity,^  or  other  representative  capacity,  are  incom- 


§  1300-1.  Robinson  v.  Ferry,  11 
Conn,  460  ( 1836 )  ;  WiUliams  v.  Key- 
ser,  11  Fla.  234,  89  Am.  Dec.  243 
(1866);  Morrig  v.  Jamieson,  205  111. 
87,  68  N.  E.  742  (1903);  Lyon  v. 
Batz,  42  Mo.  App.  606,  618  (1890). 
"  It  is  sufficient  that  it  is  the  same 
conversation,  and  relates  to  the  same 
subject  matter."  (Danforth,  J.)  Bar- 
bour V.  Martin,  62  Me.  536,  539, 
"  When  a  part  of  a  conversation  or 
admission  is  introduced,  the  other 
side  may  prove  all  that  -was  said.' 
Farley  v.  Rodocanachi,  100  Mass.  427, 
429  (1868),  per  Colt,  J.  "You  can- 
not have  one  part  and  suppress  an- 
other part  of  a  conversation,  an  ad- 
mission, a  deed,  contract,  record,  a 
letter,  or  any  other  document."  Robe- 
son V.  Schuylkill  Nav.  Co.,  3  Grant 
186,  188    (1855),  per  Black,  J. 

In  England,  this  was  the  original 
statement  on  the  subject.  Queen's 
Case,  2  B.  &  B.  284,  22  Rev.  Rep,  662, 
6  E.  C.  L.  147  (1820).  Subsequently, 
the  doctrine  -was  repudiated.  Prince 
V.  Samo,  7  A.  &  E.  627,  2  Jur.  323,  7 
L.  J.  Q.  B.  123,  3  N.  &  P.  139,  W.  W. 
&  H.,  132,  34  E.  C.  L.  333   (1838). 

§  1301-1.  Alabama. —  Woodruff  v. 
Winston,   68   Ala.   412    (1880). 

Arkansas. —  Johnson  v.  Brock,  23 
Ark.  282   (1861). 

Colorado. —  Nutter  v.  O'Donnell,  6 
Colo.  253    (1882). 

Connecticut. — Robinson  t'.  Ferry,  11 
Conn.  460   (1836). 

Illinois. —  Beebe  v.  Smith,  194  111. 
634,  62  N.  E.   856    (1902). 


Indiana. —  Logansport,  e-tc.,  Turn- 
pike Co.  V.  Heil,  118  Ind.  135,  20  N. 
E.   703    (1888). 

Massachusetts. — Adam  v.  Eames, 
107  Mass.  275  (1871)  ;  Hunt  v.  Roy- 
lance,  11  Cush.  117,  59  Am.  Dec.  140 
(1853). 

Missouri. —  Clark  v.  Huffaker,  26 
Mo.  264   (1858). 

New  Hampshire. —  Woods  v.  Allen, 
18  N.  H.  28   (1845). 

New  York. —  Smith  v.  Dodge,  3  N. 
Y.  Suppl.  866  (1888). 

Pennsylvania. —  Wonsetler  v.  Won- 
setler,  23  Pa.  Super.  Ct.  321  (1903)  ; 
Patton  V.  Goldsborough,  9  Serg.  &  R. 
47    (1822). 

South  Carolina. —  Davis  v.  Kirksey, 

2  Rich.  176    (1845). 

Texas. —  Edwards  c.  Osman,  84  Tex. 
656,  19  S.  W.  868   (1892). 

United   States. —  Blight   v.   Ashley, 

3  Fed.  Cas.  No.  1,541,  Pet.  C.  C.  15 
(1808).     But  see   Riggs    v.   Lindsay, 

7  Cranch  (U.  S.)  500,  3  L.  ed,  419 
(1813). 

The  statement  is  not  rendered  com- 
petent by  the  fact  that  it  is  in  contra- 
vention of  the  interest  of  the  de- 
clarant. Taylor  f.  Brown,  65  Md. 
366,  4  Atl.   888    (1886). 

2.  Alahamn. —  High  v.  Stainback, 
1  Stew.  34    (1827). 

Maine. —  Royal  v.  Chandler,  79  Me. 
3«5,  9  Atl.  615,  1  Am.  St.  Rep.  305 
(1887). 

Massachusetts. —  Pickering  r.  Rey- 
nolds, 119  Mass,  111    (1875). 
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petent,  even  where  it  relates  to  the  same  soibject-mattex,*  for  the 
purpose  of  explaining  or  qualifying  a  declaration  relied  upon  as 
an  admission. 

Nevertheless,  in  certain  jurisdictions,  a  tendency  is  distinctly 
visible  toward  permitting  the  use  by  a  party  affected,  of  other 
parts  of  a  oontinuouB  conversation,  or  an  extended  and  uninter- 
rupted correspondence,  regarding  the  same  subject.* 

§  1302.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete) ;  Written  Declarations. —  The  rule  requiring  that  state- 
ments used  as  admissions  should  be  complete  applies  not  only  to 
conversations  or  other  oral  utterances  but  also  to  written  declara- 
tions, as  those  contained  in  letters^  or  other  documents.^ 


Missouri. —  Wilson  v.  Woodruff,  5 
Mo.  40,  31  Am.  Dec.  194   (1837). 

Piennsylvama. — Miller's  Appeal,  100 
Pa.  St.  568,  45  Am.  Rep.  394  (1882). 
But  see  O'Eeilly  v.  Shadle,  33  Pa.  St. 
489    (1859). 

South,  Carolina. —  Ellen  v.  Ellen,  18 
S.  C.  489  (1882).  See  also,  Wingo  v. 
Caldwell,  36  S.  C.  598,  15  S.  E.  382 
(1891). 

Vermont. —  Lyman  v.  Lull,  20  Vt. 
349  (1848).  To  the  contrary  effect, 
see  Wheaton  v.  Weld,  9  Humphr. 
(Tenn.)    773    (1849). 

3.  Stewart  v.  Sherman,  5  Conn. 
244    (1824). 

4.  Swift  Electric  Light  Co.  v. 
Grant,  90  Mich.  469,  51  N.  W.  539 
(1892)  ;  Lewis  Puh.  Co.  v.  Lenz,  83 
N.  Y.  Suppl.  841,  86  App.  Div.  451 
(1903)  ;  Elizabeth  City  Cotton  Mills 
V.  Loeh,  119  Fed.  154,  56  C.  C.  A.  42 
(1902). 

§  1302-1.  Morris  v.  Jamieson,  205 
111.  87,  68  N.  E.  742  [affirming  99  111. 
App.  32]  (1903).  The  contents  of  a 
letter  are  in  evidence  when  so  re- 
ferred to  as  to  miake  it  clear  to  the 
jury  that  the  testimony  Is  as  to  such 
contents.  Lombard  v.  Chaplin,  98  Me. 
309,   56  Atl.  903    (1903). 

A  proponent  may  be  pennitted  to 
produce  the  single  letter  in  a  cor- 
respondence which  contains  the  ad- 
mission he  desires  to  establish,  leav- 
ing to  the  party  affected  the  right 


to  explain  or  supplement  at  a  later 
stage.  Barrymore,  Ld.  v.  Taylor,  1 
Bsp.  326  (1794).  His  right  has  been  re- 
garded as  going  so  far  as  to  require 
the  reception  of  a  letter  although 
tlie  document  as  a  whole  does  not 
bear,  prima  facie,  the  construction 
placed  upon  it.  Brown  v.  Wren, 
(1895)    1  Q.  B.  390. 

8.  Iowa. —  Jones  v.  Hopkins,  32 
Iowa  503    (1871). 

Kentucky. —  Illinois  Cent.  R.  Co. 
V.  Manion,  113  Ky.  7,  67  S.  W.  40, 
23  Ky.  L.  Eep.  2267   (1902). 

Maine. —  Lombard  v.  Chaplin,  98 
Me.  309,  56  Atl.  903    (1903). 

"New  York. —  Grattan  v.  New  York 
Metropolitan  L.  Ins.  Co.,  92  N.  Y. 
274,  44  Am.  Rep.  372   (1883). 

Permsylvania. —  Robeson  v.  Schuyl- 
kill Nav.  Co.,  3  Grant  186,  188 
(1855).  Where  an  account  rendered 
by  the  defendant  is  produced  to  estab- 
lish the  plaintiff's  demand,  it  is  evi- 
dence to  prove  both  the  debtor  and 
creditor  side  of  the  account.  Handle 
V.  Blackburn,  5  Taunt.  245  (1842); 
Thompson  v.  Austen,  2  D.  &  Ry. 
361  (1831).  The  otherwise  extended 
effect  of  admissions  contained  in  a 
deed  may  be  limited  by  the  recitals 
set  out  in  it.  Lampson  v.  Corke,  5 
B.  &  Aid.  606   (1822). 

Enclosure. — Where  a  series  of  enclo- 
sures or  exhibits  are  referred  to  in  a 
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§  1303.  (Conditions  of  Admissibility;  Statement  Must  be 
Complete) ;  Weight  and  Credibility. —  When  the  entire  statement 
has  been  received  due  weight  should  be  given  to  it  as  a  unit; — 
■due  consideration  being  accorded  to  all  its  parts,  the  self  serving 
equally  with  portions  relied  upon  by  the  opposing  side.'^  Xot 
that  all  parts  of  the  statement  are  equally  entitled  to  belief.^  The 
jury,  as  in  other  cases,  may  give  probative  weight  only  to  such 
parts  of  the  whole,  if  any,  as  they  may  deem  worthy  of  confidence,^ 


letter  or  other  writing  and  these  are 
so  connected  as  to  form  a  consistent 
whole,  it  is  error  to  reject  a  portion 
of  these  enclosures  and  to  admit  the 
balance.  Perrin  v.  U.  S.,  169  Fed. 
17,  94  C.  C.  A.  385  (1909)  ;  Benson 
V.  State,  169  Fed.  31,  94  C.  0.  A.  399 
(1909). 

The  explanation  of  a  written  docu- 
ment may  be  oral. —  Marks  v.  Hardy, 
78  S.  W.  864,  25  Ky.  L.  Rep.  1770 
(1904)  ;  Steckel  v.  Desh,  3  Pennyp. 
(Pa.)    303    (1882). 

§  1303-1.  Alabama. —  Hudson  v. 
Hewlett,  32  Ala.  478    (1858). 

Connecticut. —  Bristol  v.  Warner, 
19  Conn.  7    (1848). 

Delaware. —  Lattomus  v.  Garman, 
3   Del.   Ch.  232    (1868). 

Florida. —  Williams  v.  Keyser,  11 
Fla.  234,  89  Am.  Dec.  243   (1866). 

Illinois. — Arnold  v.  Johnson,  3  111. 
196   (1835). 

Iowa. —  Veiths  v.  Hagga,  8  Iowa 
163    (1859). 

Louisiana. —  Bordes  v.  Duprat,  52 
La.  Ann.  306,  26  So.  821    (1899). 

Maine. —  Storer  v.  Gowen,  18  Me. 
174    (1841). 

Maryland. —  Higdon  v.  Stewart,  17 
Md.  105  (1860). 

Massachusetts. — O'Brien  v.  Cheney, 
5  Cush.  148   (1849). 

Minnesota. —  Searles  v.  Thompson, 
18  Minn.  316   (1872). 

Missouri. —  Hormann  V.  Wirtel,  59 
Mo.  App.  646   (1894). 

New  York. —  S^rady  v.  Shrady,  58 
N.  Y.  Suppl.  546,  42  App.  Div.  9 
(1899). 

Pennsylvania. — Wilhelm  v.  Cornell, 
3  Grant  178   (1855). 


South  Carolina. — Carrier  v.  Hague, 
9  S.  C.  454   (1877). 

Vermont. —  Brown  v.  Munger,  16 
Vt.  12  (1844). 

Virginia. —  Perkins  v.  Lane,  83  Va. 
59    (1886). 

West  Virginia. —  Edwards  Mfg.  Co. 
V.  Carr,  65  W.  Va.  673,  64  S.  E. 
1030    (1909). 

Wisconsin. —  Jones  v.  Webb,  1 
Pinn.   412    (1844). 

2.  AlabaTna. —  Troy  Fertilizer  Co. 
V.  Logan,  90  Ala.  335,  8  So.  46 
(1889). 

Arkansas. —  Sadler  v.  Sadler,  16 
Ark.  628    (1856). 

California. —  Thrall  17.  Smiley,  9 
Cal.   529    (1858). 

Connecticut. —  Robinson  v.  Ferry, 
11   Conn.  460,  462    (1836). 

New  York. —  Pierce  v.  Delamater, 
3   How.   Pr.   162    (1847). 

North  Carolina. — Jacobs  v.  Farrall, 
9  N.  C.  570  (1823)  ;  Walker  v.  Fent- 
ress, 18  N.  C.  17    (1834). 

3.  Alabama. —  Wilson  v.  Calvert,  8 
Ala.  757    (1845). 

Arkansas. —  Adkins  v.  Hershy,  14 
Ark.   442    (1854). 

Connecticut. — Ives  v.  Bartholomew, 
9  Conn.  309    (1833). 

Illinois. —  Schmidt  v.  Pfau,  114  111. 
494,  2  N.  E.  533   (1885). 

Massachusetts. —  Field  v.  Hitch- 
cock, 17  Pick.  182,  28  Am.  Dec.  288 
(1835). 

Michigan. — Detroit  Electric  Light, 
etc.,  Co.  r.  Applebaum,  132  Mich. 
555,  94  N.  W.   12    (1903). 

Neiv  Hampshire.—  Pearson  v.  Sa- 
bin,  10  N.  H.  205   (1839). 
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and  reject  tlie  balance.    They  cannot  do  so  capriciously  or  without 
reason.* 

§  1304.  (Conditions  of  Admissibility);  Statement  Must  be 
Eelevant. —  An  extra-judicial  admission  must  be  the  statement  of 
a  probative  or  res  gestce  fact/  for  example,  the  existence  of  a  par- 
ticular state  of  consciouBness.^  The  fact  which  is  stated  must, 
therefore,  tend  to  establish  or  constitute  the  truth  (or  falsity)  of 
a  proposition  in  issue,^  either  directly  as  a  res  gestce  or  indirectly, 


New  Jersey. —  Parret  v.  Craig,  56 
N.  J.  Eq.  280,  38  Atl.  305   (1897). 

New  York. —  Barnes  v.  Allen,  1 
Abb.  Deo.  Ill,  1  Keyes  390    (1864). 

Vermont. —  Mattocks  v.  Lyman,  18 
Vt.  98,  46  Am.  Dec.  138  (1846); 
Edwards  Mfg.  Co.  v.  Carr,  65  W.  Va. 
673,   64   S.   E.    1030    (1909). 

A  party  may  admit  the  indebted- 
ness, but  claim  that  he  has  paid  it. 
Smith  V.  Jones,  15  Johns.  (N.  Y.) 
229  (1818);  Craighead  v.  State 
Bank,  Meigs  (Tenn.)  199,  306 
(1838);  Jones  i;.  Webb,  1  Finn. 
(Wis.)  412  (1844).  He  may  admit 
the  doing  of  the  act  in  question  but 
at  the  same  time  assert  a  legal  right 
to  do  as  he  has  done  (Moore  v.  Ross, 
11  JSr.  H.  547  [1841])  and  assign 
one  of  some  legal  validity.  Gay  v. 
Lloyd,  1  Greene  (Iowa)  78,  46  Am. 
Dec.  499  (1847).  That  a,  justifica- 
tion, given  in  connection  with  an  ad- 
mission, should  receive  consideration, 
it  is  essential  that  it  should  be  defi- 
nite. Pierce  ».  Delamater,  3  How. 
Pr.  (y.  y.)  163  (1847)  (indefinite 
counterclaim  disregarded ) .  In  any 
case,  however,  the  jury  may  accept 
the  admission  ^and  reject  the  justifi- 
cation. It  is  said,  however,  to  be 
only  in  connection  with  statements 
such  as  these,  which  relate  to  sepa- 
rate and  distinct  matters,  that  it  is 
proper  to  receive  part  of  a  composite 
statement  and  reject  the  remainder. 
Fox  V.  Lambson,  8  N.  J.  L.  275 
(1836). 

4.  Wilson  V.  Calvert,  8  Ala.  757 
( 1845 )  ;  Harris  v.  Woodard,  40  Mich. 
408   (1879);  Barnes  v.  Allen,  1  Abb. 


Dec.  (N".  Y.)  Ill,  1  Keyes  (N.  Y.) 
390.  (1864).  See  also.  Carver  v. 
Tracy,  3  Johns.  (N.  Y.)  437  (1808). 
See  also,  §§  1383  et  seq. 

§  1304-1.  Morgan  v.  Patrick,  7 
Ala.   185    (1844). 

The  transaction  itself  in  connection 
with  which  the  statement  was  made 
need  have  no  logical  reference  to 
the  case  on  trial.  Meyers  v.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.,  (Utah 
1909)   104  Pac.  736. 

2.  Canton  v.  McGraw,  67  Md.  583, 

II  Atl.  287   ( 1887 )  ;  Ford  v.  Savage, 

III  Mich.  144,  69  N.  W.  240  (1896)  ; 
Dever  v.  Myshrall,  8  K.  Bninsw.  354 
(1856). 

California. —  Roche  v.  Llewellyn 
Ironworks  Co.,  140  Cal.  563,  74  Pac. 
147    (1903)    (subsequent  knowledge). 

3.  Georgia. —  Lamar  v.  Pearre,  90 
Ga.  377,  17  S.  E.  93   (1892). 

Illinois. —  Jameson  V.  Conway,  10 
111.  327   (1848). 

Louisiana. —  Hackenburg  v.  Garts- 
kamp,  30  La.  Ann.  898  (1878)  ;  Ditch 
V.   Wilkinson,   10   La.    201    (1836). 

Missouri. —  Mulliken  v.  Greer,  5 
Mo.  489   (1838). 

Nebraska. —  Hooper  v.  Browning, 
19  Neb.  420,  37  N.  W.  419   (1886). 

New  York. —  Reed  v.  MoCourt,  41 
N.  Y.  435   (1869). 

Pennsylvania. — ^Harris  v.  Tyson,  24 
Pa.  St.  347,  64  Am.  Dec.  661  (1855). 
But  see,  Mann  v.  Cavanaugh,  110 
Ky.  776,  62  S.  W.  854,  23  Ky.  L. 
Rep.  238  (1901);  Paull  v.  Mackey, 
3  Watts  (Pa.)  110  (1834);  Clarke 
V.  Vankirk,  14  Serg.  &  R.  (Pa.)  354 
(1826). 
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as  a  probative  fact,  cireumstantially  as  is  commonly  said.*  This 
oondition  of  relevancy  must  be  fulfilled  at  the  time  when  the  extra- 
judicial admission  is  offered  in  evidence.^ 

§  1304a.  (Conditions  of  Admissibility;  Statement  Must  be 
Relevant);  Criminal  Cases. —  In  criminal,  as  in  civil  actions,  the 
admission  must  be  that  of  a  relevant  fact.^  When  offered  as 
direct  evidence  of  guilt  or  of  some  fact  tending  to  establish  it,  the 
purport,  either  singly  or  together  with  other  facts,  must  be  in- 
criminating, and  go  beyond  the  range  of  mere  suspicion.-  The 
scope  of  criminal  admissions,  however,  extends  so  far  as  to  cover 
any  probative  or  deliberative  fact,^  as  well  as  one  in  the  res  gestce, 
e.  g.,  the  corpus  delicti.*    While,  as  is  seen  elsewhere,*  an  accusa- 


Where  a  mental  state  is  immaterial 

an  admission  as  to  its  existence  will 
be  rejected.  Sutter  v.  Eose,  169  111. 
66,  48  N.  E.  411  (1897)  (intention). 
That  defendant  in  ejectment  has  no 
title  is  irrelevant.  The  plaintiff  re- 
covers, if  at  all,  on  the  strength  of 
his  own  proof.  McMaster  v.  Stewart, 
11  La.  Ann.  546    (1856). 

4.  Beattyville  Coal  Co.  v.  Hoskins, 
44  S.  W.  363,  19  Ky.  L.  Rep.  1759 
(1898);  Groom  v.  Sugg,  110  N.  C. 
259,  14  S.  E.  748  (1892);  Cummin 
V.  Smith,  2  Serg.  &  R.  (Pa.)  440 
(1816);  Marshall  v.  Cliff,  4  Camb. 
133  (1815);  Rankin  v.  Horner,  16 
East  191  (1812)  ;  Maltby  v.  Christie, 
1  Esp.  340    (1795). 

5.  Keesling  v.  Doyle,  8  Ind.  App. 
43,  35  N.  E.  136  (1893)  ;  Willard  v. 
Horsey,  22  Md.  89  (1864).  See  also. 
Young  !'.  Kinney,  (Neb.  1907)  112 
N.  W.  558.  A  statement  of  a  relevant 
fact  competent  as  an  admission  is  not 
within  the  rule  under  discussion  and 

is  competent  though  not  made  in  con- 
nection with  the  matter  directly  in- 
volved in  the  suit.  Sidener  v.  Fetter, 
19  Ind.  310  (1862);  Polykranas  v. 
Krausz,  77  N.  Y.  Suppl.  46  (190B)  ; 
Richardson  v.  Van  Voorhis,  3  N.  Y. 
Suppl.  599,  51  Hun  636  (1889); 
Hutchinson  v.   Smith,   68   N.   C.   351 

(1873). 

Effect  of  remoteness. —  The  state- 
ment constituting  an  admission  must 
have  conceded  that  the  res  gestw  or 


probative  fact  existed  at  a  time 
relevant  to  its  existence  at  that  rend- 
ered important  by  the  evidence. 
Mandelbaum  v.  New  York  City  Ry. 
Co.,  90  N.  Y.  Suppl.  377  (1904). 
The  time  at  which  an  admission  will 
become  irrelevant  by  reason  of  re- 
moteness may  be  greatly  shortened 
where  a  circumstance  completely 
altering  the  situation  has  inter- 
vened since  the  statement  tendered  in 
evidence  was  made.  State  v.  Wenzel, 
72  N.  H.  396,  56  Atl.  918  (1903) 
( increase  of  penalty  for  offence ) . 

§  1304a-l.  §  1304.  People  r.  Wil- 
liams, 159  Mich.  518,  16  Detroit  Leg. 
N.  1008,  124  N.  W.  555   (1910). 

2.  State  V.  James,  90  N.  C.  703 
(1884). 

3.  Alabama. —  Hodge  v.  State,  97 
Ala.  37,  12  So.  164,  38  Am.  St.  Rep. 
145   (1893). 

Georgia. —  Williams  v.  State,  69 
Ga.  11   (1S82). 

Indiana. —  Walker  v.  State,  136 
Ind.  663,  36  N.  E.  356   (1893). 

Massachusetts. —  Com.  v.  Water- 
man, 122  Mass.  43    (1877). 

Missouri. —  State  v.  Shannon,  33 
Mo.  596    (1863). 

New  Torlc. —  Murphy  v.  People,  63 
N.  Y.  590  (1876). 

Wisconsin. —  Hardtke  V.  State,  67 
Wis.  552,  30  N.  W.  723    (1886). 

4.  U.  S.  I'.  Jones,  10  Fed.  469,  20 
Blatchf.    235     (1882). 

5.  §  1430. 
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tion  of  guilt  regarding  the  crime  on  trial,  made,  without  denial, 
in  the  prisoner's  presence,  may  be  significant  of  acquiescence,  his 
silence  when  accused  of  another  offence  is  immaterial.* 

§  1305.  (Conditions  of  Admissibility;  Statement  Must  be 
Relevant) ;  Conditions  of  Probative  Relevancy;  Adequate  Knowl- 
edge.—  That  .any  statement  should  he  relevant  it  is  necessary, 
inter  alia,  that  it  be  made  by  a  person  possessed  of  adequate  knowl- 
edge/ The  knowledge,  however,  need  not  be  the  result  of  his 
own  observation.  Though  the  statement  be  made  upon  informa- 
tion it  is  none  the  less  the  admission  of  the  declarant  if  he  regards 
the  information  upon  which  it  is  based  as  accurate  and  is  willing 
to  make  the  assertion  as  of  his  own  knowledge.^  No  evidentiary 
force  is  laocorded  to  the  mere  statement  that  someone  else  has 
said  something,^  as  to  the  truth  of  which  the  declarant  makes  no 
representation,  express  or  implied. 


6.  State  V.  Shuford,  69  N.  C.  486 
(1873). 

§  1305-1.  Mittnacht  v.  Bache,  45 
N.  Y.  Suppl.  81,  16  App.  Oiv.  426 
(1897);  Stephens  v.  Vroman,  18 
Barb.  (N.  Y.)  250  (1854).  See  also, 
Folk  V.  Schaeflfer,  180  Pa.  613,  37 
Atl.  104  ( 1897 )  ;  Rees  V.  Bowen,  1 
McCl.   &  Y.   389,   391    (1825). 

Age. —  This  rule  warrants  the  ac- 
ceptance in  evidence  of  a  party's  ad- 
mission as  to  his  age.  Koester  v. 
Eochester  Candy  Works,  194  N.  Y.  92, 
19  L.  R.  A.  (N.  S.)  783,  87  N.  E. 
77  (1909)  [judgment  reversed,  106 
N.  Y.  Suppl.  1134,  123  App.  iDiv.  894 
(1907)]. 

A  statement  by  a  party,  not  made 
upon  personal  knowledge,  hut  stating 
the  source  of  information,  may  be 
competent  as  an  admission,  though 
of  but  little  weight. 

Georgia. —  Kitchen  v.  Eobbins,  29 
Ga.   713,   716    (1860). 

Michigan. —  Wasey  v.  Ins.  Co.,  126 
Mich.   119,  85  N.  W.  459    (1901). 

New  York. —  Redd  v.  MoCord,  160 
N.  Y.  330,  54  N.  E.  737  (1899); 
Stephens  v.  Vroman,  18  Barb.  (N. 
Y.)    250    (1854). 

Wisconsin. —  Chapman    v.    R.    O., 


26  Wis.  394,  302  (1870);  Shaddock 
V.  Clifton,  22  Wis.   114,   118    (1867). 

England. — ^Bulley  v.  Bulley,  L.  R. 
9  Ch.  App.  739,  747,  751  (1874); 
Bishop  of  Meath  v.  Marquess  of  Win- 
chester, 3  Bing.  N.  C.  183,  203 
(1836).  The  jury  may  give  the 
statement  such  weight,  in  view  of  the 
source  of  information  on  which  it  is 
based  as  they  may  see  fit.  Kitchen 
V.  Bobbins,  29  Ga.  713,  716  (1860). 
It  has  been  held  that  the  jury  can- 
not consider  the  source  of  the  infor- 
mation as  bearing  on  the  matter  of 
weight.  Miller  v.  Denman,  8  Yerg. 
237  (1835).  This  must,  however,  be 
regarded  as  an  anomaly.  "  Where  a 
party  believes  a  fact  upon  evidence 
sufficient  to  convince  him  of  its  ex- 
istence, his  declaration  of  the  exist- 
ence of  that  fact,  if  against  his  in- 
terest, is  evidence  against  him." 
Brookfield  v.  Drury  College,  139  Mo. 
App.  339,  123  S.  W.  86  (1909); 
Sparr  v.  Wellman,  11  Mo.  230,  234 
(1847).  "Whether  he  derives  the 
facts  admitted  from  his  own  knowl- 
edge, or  from  information  is  per- 
fectly immaterial."  Miller  v.  Den- 
man, 8  Yerg.  333,  237    (1835). 

3.  Stephens  v.  Vroman,  16  N.  Y. 
381,   383    (1857);    Lord  Trimlestown 
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§  1306.  (Conditions  of  Admissibility;  Statement  Must  be 
Relevant;  Conditions  of  Probative  Relevancy;  Adequate 
Knowledge) ;  Infants,  Feeble-minded,  Etc. —  Knowledge,  in  all 
cases,  implies  the  requisite  degree  of  intelligence  for  adequate 
comprehension.  If  this  appears  to  be  present,  it  is  not  important 
whether  'the  declarant  is  or  is  not  of  full  age.  The  declarations 
of  an  infant  party  will  be  received,^  even  where  he  would  not  be 
deemed  competent  to  testify  under  oath.^  A  superinduced  mental 
or  physical  condition  of  a  declarant,  such  as  intoxication,*  may 
be  shown  as  to  have  been  such  as  to  make  it  irrational  for  the  jury 
to  act  upon  his  statement  as  an  admission. 

§  1307.  (Conditions  of  Admissibility;  Statement  Must  be 
Relevant;  Conditions  of  Probative  Relevancy) ;  Remoteness. — 

For  probative  relevancy  it  is  further  essential  that  the  evidence 
should  not  be,  in  the  judgment  of  the  court,  too  remote  in  point 
of  time.-^  The  short  reason  for  this  is  that  the  statement  of  the 
party  must  possess  as  great  certainty  and  definiteness  as  woujd  be 
required  in  case  of  the  fact,  whose  place  it  is  intended  to  supply.^ 
Subject  to  the  qualification  of  relevancy,  it  is  not  material  whethei" 
the  declaration  in  question  preceded  *  or  followed  *  the  transaction 
■to  which  it  relates,  or  was,  on  the  other  hand,  concurrent  with  it.^ 

V.  Kemmis,  9  CI.  &  F.  749,  780,  784  should     he     absolutely     established. 

( 1842 )  ;    Roe  V.  Ferrars,   2   B.   &  P.  Teller  v.  Ferguson,  24  Colo.  432,  51 

542,   548    (1801).  Pac.  429   (1897). 

§    1306-1.      Chicago   C.   E.   Co.   v.  The  statement  must  be  satisfactor- 

Tuohy,    196   111.   410,   63   N.   E.   997  ily  traced  to  the  party  against  whom 

( 1902 )  ;  Atchinson  T.  &  S.  P.  R.  Co.  it   is    offered.      Laidlaw   v.    Sage,    37 

c.  Potter,  60  Kan.  808,   58  Pac.  471  N.   Y.    Suppl.   770,   2   App.   Div.   374 

(1899)  ;  O'Neill  V.  Read,  7  Ir.  L.  Rep.  (1896). 

434   (1845).  3.    Hall    v.    Bishop,  78    Ind.    370 

2.  Mather    v.  Clark,    2    Aik.    209,  (1881);   Passavant  V.  Oantor,  17  X. 
210    (1827).  Y.    Suppl.    37    (1891);    Joj  V.  Liver- 

3.  Bruner  v.  Seelhach  Hotel  Co.,  pool,  etc.,  Ins.  Co.,  (Tex.  Civ.  App. 
(Ky.   1909)    117  S.   W.   373.  1903)    74  S.  W.  832;   Forney  v.  Fer- 

§   1307-1.     Printup    v.    Patton,    91  rell,  4  W.  Va.  729  (1871). 

Ga.  422,  18  S.  E.  311  (1893)  ;  Bryant  4.    Scranton  r.  Stewart,  52  Ind.  63 

V.   Crosby,   40  Me.   9    (1855);   Smith  (1875);    Rounds   V.   Alee,    116   Iowa 

V.  Emerson,  43  Pa.  St.  456    (1862);  345,  89  N.  W.  1098    (1902);  Cincin- 

Byam  v.  Eddy,  4  Fed.  Oas.  No.  2,263,  nati,   etc.,   R.   Co.   v.   Cook,    113   Ky. 

2  Blatchf.  521,  24  Vt.  666    (1853).  161,   67   S.   W.   383,   23   Ky.   L.   Rep. 

2.    It     is    not,  however,     necessary  2410    (1902);    Gordon  V.  Stubbs,   36 

that  the  time  and  pl-ace  where  made  La.  Ann.  625  (1884). 


1659         No  Foundation  befoee  Impeachment.     §§  1308,  1309 

§  1308.  (Conditions  of  Admissibility;  Statement  Must  be 
Relevant);  Deliberative  Facts. —  A  litigant  has  a  ftirther  right, 
to  a  reasonable  extent  to  use  as  extra-jiidicial  admissions  by  his 
opponent,  statements  made  by  the  latter  which  tend  to  establish 
the  existence  of  facts^  deliberative  in  their  nature,  i.  e.,  those  used 
to  test  the  accuracy  and  general  credibility  of  the  evidence  fur- 
nished by  a  witness. 

§  1309.  (Conditions  of  Admissibility;  Statement  Must  be 
Relevant;  Deliberative  Facts);  Contradictory  Statements. — 
Prominent  among  deliberative  facts  are  statements  by  a  party 
inconsistent  on  some  material  point''^  with  his  present  testimony. 
It  is  not,  however,  required  that  the  highest  degree  of  probative 
force  should  attach  to  the  declarations  of  the  testimony  to  which 
the  contradictory  statement  is  offered  as  an  extra-judicial  admis- 
sion. Statements  on  other  points  may  furnish  a  test  which  may 
be  valuable.  The  principle  administrative  objection  to  permit- 
ting such  questions  is  that  they  tend  to  raise  collateral  issues.^ 
Within  reasonable  limits,  therefore,  an  inferior  degree  of  logical 
connection  is  permitted  than  is  insisted  upon  where  the  fact 
stated  is  an  integral  part  of  the  case  relied  upon  by  the  pro- 
ponent.* It  will  be  further  observed  in  this  connection  that  in 
the  case  of  a  witness  who  is  not  a  party,  the  alleged  inconsistent; 
statement  is  merely  destructive  of  the  evidence  given.  It  is  with- 
out legal  tendency  to  establish  the  proposition  which  the  prior 
statement  asserts.  The  case,  however,  is  otherwise  where  the  in- 
consistent statement  of  a  party  is  received.  Being  an  admission 
it  directly  tends  to  prove  what  it  asserts  to  be  the  fact  in  the 
matter.*      For    the    same    reason,    the    administrative    require- 

5.    Crowley  v.  Pendleton,  46  Com.  Massachusetts.— 'Lord    v.    Bigelow, 

62    (1878).  124  Mass.   185    (1878). 

§  1308-1.    I  53.  Missouri. —  \^'iseman   v.   St.   Louis, 

§  1309-1.     Gould  V.  John  Hancock  etc.,  E.  Co.,  30  Mo.  App.  516   (1888)  ; 

Mut.  Life  Ins.  Co.,  99  N.  Y.  Suppl.  Glenn  v.   Lehnen,  54  Mo.  45    (1873). 

833,     114    App.     Div.     312     (1906).  Texas. —  Galveston,   etc.,   R.    Co.    v. 

Where  the  matter  is  entirely  imma-  Eckles,    (Civ.   App.   1899)    54   S.   W. 

terial  and  irrelevant  to  the  proposi-  651. 

tion  in  issue,  the  contra/dictory  state-  Gwnada. —  Arnold     v.     Caldwell,     1 

ment    will    he    rejected.     Zonker   v  Manitoba  81,  155   (1884). 

Cowan,  84  Ind.  395   (1883).  4.   Copeland  v.  Taylor,  99  Mass.  613 

2.  §  3154.  (1868);  Fowler  v.  Middlesex  County 

3.  Louisiana. —  Skillman  v.   Leve-      Com'rs,  6  Allen    (Mass.)   93    (1863). 
rich,  11  La.  517   (1838).  But  see  Eastman  v.  Railway  Co.,  101 
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ment,  framed  in  the  interest  of  the  furtherance  of  justice,^  which 
insists  that  before  a  witness  can  be  shown  to  have  contradicted 
his  present  testimony  on  a  former  occasion,  the  facts  as  to  the 
alleged  prior  statements  must  be  specifically  and  fully  called  to 
his  attention  and  his  denial  or  explanation  taken,  is  not,  as  a  rule, 
applied  in  case  of  the  former  inconsistent  statements  of  a  party.® 
A  declaration  by  a  party,  moreover,  may  be  competent  as  an  ad- 
mission though  as  a  contradictory  statement  it  would  be  rejected 
as  an  impeachment  of  one's  own  witness^  or  for  som©  other  admin- 
istrative reason.® 


Mich.  597,  603  (1894),  where  the 
court  say :  "  It  is  insisted  that  the 
plaintiff  had,  after  the  accident,  made 
certain  statements  or  admissions 
that  he  was  walking  backward  at  the 
time  that  his  foot  got  caught,  which 
were  inconsistent  with  his  testimony. 
Such  statements  go  to  the  credibility 
of  his  testimony  merely,  and  are  for 
the  jury." 

5.  §§  463  et  seq. 

6.  Alabama. —  Moore  v.  Cross- 
thwait,  135  Ala.  272,  33  So.  88  (1902). 

Arkansas. —  Collins  v.  Mack,  31 
Ark.  694    (1877). 

Colorado. —  Rose  ».  Otis,  18  Colo. 
59,   63,   31  Pac.   493    (1892). 

Delaware. —  State  v.  Brown,  1  Pen- 
new.  286,  40  Atl.  938    (1898). 

Georgia. —  Belt  v,  State,  103  6a. 
13,  29   S.  E.  451    (1897). 

Idaho. —  CofRn  v.  Bradbury,  35  Pac. 
713,  722    (1894). 

Illinois. —  Buck  v.  Maddoek,  167  111. 
219,  47  N.  E.  208    (1897). 

Indian  Territory. —  Eddings  v. 
Boner,  1  Indian  Terr.  173,  38  S.  W. 
1110    (1897). 

Indiana. —  Pritehett  v.  Sheridan,  39 
Ind.  App.  81,  63  N.  E.  865   (1901). 

lotoa. —  Bullard  v.  Bullard,  113 
Iowa  423,  84  N.  W.  513  (1900); 
State  V.  Forsythe,  99  Iowa  1,  68  N. 
W.  446   (1896). 

Kansas. —  Southern  K.  R.  Co.  V. 
Painter,  53  Kan.  414,  418,  36  Pac. 
731    (1894). 


Maryland. —  Kirk  v.  Garrett,  84 
Md.  383,  35  Atl.  1089    (1896). 

Minnesota. —  White  v.  Collins,  95 
N.  W.  765    (1903). 

Nebraska. —  Dunafon  v.  Barber,  92 
N.  W.  198  (1902);  Churchill  v. 
White,  58  Neb.  22,  78  N.  W.  369 
(1899). 

New  Jersey. — ^McBlain  v.  Edgar,  65 
N.  J.  L.  634,  48  Atl.   600    (1901). 

New  York. —  Root  v.  Brown,  4  Hun 
797    (1875). 

Oklahoma. —  Drury  v.  Terr.,  9  Okla. 
398,  60  Pac.  101   (1900). 

Pennsylvania. —  Kreiter  v.  Bombcr- 
ger,  82  Pa.  59,  61  (1876);  Brubakcr 
V.  Taylor,  76   Pa.   87    (1874). 

South  Carolina. —  State  v.  Freeman, 
43  S.  C.  105,  20  S.  E.  974   (1895). 

Texas. —  Simpson  v.  Edens,  14  Tex. 
Civ.  App.  235,  38  S.  W.  474   (1896). 

Washington. —  Hart  v.  Pratt,  19 
Wash.  560,  53  Pac.  711    (1898). 

England. — Andrews  v.  Askey,  8  C. 
&  P.  7    (1837). 

There  is,  however,  authority  to  the 
contrary. — Nutter  v.  O'Donnel,  6  Colo. 
253,  260  (1882)  ;  State  V.  Young,  99 
Mo.  666,  681,  13  S.  W.  879  (1899)  ; 
State  V.  White,  15  S.  C.  381,  391 
(1881).  See  Best  on  Ev.  (Chamber- 
layne's  3d  Amer.  ed.)   p.  603. 

V.  Gibbs  V.  Linabury,  33  Mich.  479 
(1871). 

8.  State  V.  Deal,  (Or.  1902)  70 
Pac.  534;  Wallace  v.  Souther,  2  Can. 
Sup.   598,  604    (1878). 
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§  1310.  Extra-judicial  Admissions;  By  Whom  I/Eade. —  An  extra- 
judicial admission  may,  as  is  said  elsewhere,^  be  made  by  a  party 
to  the  record  or  by  any  one  who,  under  the  rules  of  substantive 
or  procedural  law  is  able  to  affect  the  party  by  a  statement.^ 

§  1311.  (Extra-judicial    Admissions;    By    Whom    Made); 

Parties. — Under  the  designation  of  "  parties  "  the  law  includes 
not  only  those  who  appear  upon  the  record  in  that  capacity,  but 
persons  who  are  actually  parties  without  so  appearing.  In  a  most 
rational  way  the  law  of  procedure  attaches  the  force  and  opera- 
tion of  an  admission  to  the  declarations  of  the  person  who  is 
substantially  and  actually  interested  in  the  result,  regardless  of 
his  occupying  any  position  upon  the  record.  Conversely,  a  party 
of  record  who  has  no  beneficial  interest  in  the  issue  of  the  litiga- 
tion will  not  be  permitted  to  affect  by  his  admissions  the  substan- 
tial rights  of  one  for  whom  he  is  acting.  In  other  words,  in  all 
these  relations,  substance  of  interest  rather  than  form  of  record 
is  regarded  as  the  determining  factor.^    One  who  is  to  receive  the 


§  1310-1.    §  1233. 

2.  Arkansas. —  Southern  Ins.  Co.  v. 
White,  58  Ark.  377,  24  S.  W.  425 
(1893). 

Cormeoticict. —  White  v.  Reed,  15 
Conn.  457    (1843). 

Florida. — Williams  v.  Dickenson,  28 
Fla.  90,  9  So.  847    (1891). 

Georgia. —  Ernest  v.  Merritt,  107 
Ga.  61,  32  S.  E.  898    (1899). 

Indiana. —  Miller  v.  Cook,  124  Ind. 
101,  24  N.  E.  577    (1890). 

Iowa. —  Butterfield  v.  Kirtley,  115 
Iowa  207,  88  N.  W.  371    (1901). 

Kentucky. —  Maysville,  etc.,  R.  Co. 
V.  Sparks,  14  Ky.  L.  Rep.  671  (1893). 

Massachusetts. —  Green  v.  Gould,  3 
Allen  465    (1862). 

Michigan. —  Ford  v.  Savage,  111 
Mich.  144,  69  N.  W.  240   (1896). 

Missouri. —  Marx  v.  Hart,  166  Mo. 
503,  66  S.  W.  260,  89  Am.  St.  Rep. 
715    (1901). 

New  Hampshire. —  Carr  v.  GrifBn, 
44  N.  H.   510    (1863). 

New  York. —  Laidlaw  V.  Sage,  37 
N.  Y.  Suppl.  770,  2  App.  Div.  374 
(1896). 

Texas. — ^Keesey  v.  Old,  82  Tex.  23, 
17  S.  W.  928    (1891). 


Utah. —  Boyle  v.  Ogden  City,  24 
Utah  443,  68  Pac.  153    (1902). 

§  1311-1.  A  party  cannot  arrange 
himself  on  the  side  of  the  record  to 
which  his  interest  is  opposed  and 
still  have  his  declarations  admissible 
in  favor  of  the  side  with  which  his 
sympathies  actually  lie.  Enloe  v, 
Sherrill,  28  N.  C.  212   (1845). 

Where  the  arrangement  of  the  par- 
ties on  the  record  is  artitrary  or 
fortuitous,  as  on  an  issue  of  devisavit 
vel  non  it  is  said  that  the  ordinary 
rules  aa  to  declarations  regarded  as 
admissions  do  not  apply.  Enloe  v. 
Sherrill,  28  N.  C.  212  (1845);  St. 
John's  Lodge  v.  Callender,  26  N.  C. 
335  (1844);  Dotts  V.  Fetzer,  9  Pa. 
St.  88    (1848). 

Actions  in  rem. —  In  like  manner 
and  for  similar  reasons,  where  the 
proceeding  is  one  in  rem  or  to  estab- 
lish a  status,  the  question  of  parties 
being  comparatively  unimportant,  ad- 
missions are  received  with  less  free- 
dcnn  and  the  force  accorded  them  is 
correspondingly  decreased.  Harvey  v. 
Young,  4  Quebec  Super.  Ct.  44!6 
(1893).  See  also,  In  re  Miller's  Es- 
tate,  (Utah  1906)   88  Pac.  338. 
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fruits  of  successful  litigation  procedure  holds  responsible  for  his 
statements  in  connection  with  its  subject-matter.  Such  a  person, 
however,  is  not  to  be  affected  by  the  declarations  of  him  who  is 
not  in  reality  magister  litis.  Nothing  could  well  be  more  reason- 
able than  this. 


§  1312.  (Extra-judicial    Admissions;    By    Whom    Made); 

Parties  to  the  Record. — The  typical  admission,  which  the  law  re- 
ceives, is  an  assertion  in  words,  a  statement  or  declaration  made 
by  one  who  is  the  opposing  party  of  record  in  the  case  in  which 
it  is  offered.^     Where  the  declarant  is  a  defendant,  it  is  neces- 


§  1312-1.  Alaiama. —  Seale  v. 
Chambliss,  35  Ala.  13  (1859).  See 
also,  Fairclotli-Byrd  Mercantile  Co. 
V.  Adkinson,  (Ala.  1910)  52  South. 
419. 

Arkafisas. —  Sliinn  v.  Tucker,  37 
Ark.  580   (1881). 

California. —  Fagan  v.  Lentz,  156 
Cal.  681,  105  Pac.  951  (1909)  ;  Rudd 
V.  Byrnes,  156  Cal.  636,  105  Pac.  957 
( 1909)  ;  Togni  v.  Slocomb,  12  Cal. 
App.  733,  108  Pac.  723  (1910); 
Ernest  v.  McCauley,  155  Cal.  739, 
102  Pac.   924    (1909). 

Georgia. —  Scott  v.  Maddox,  113  Ga. 
795,  39  S.  E.  500,  84  Am.  St.  Rep.  263 
(1901). 

Illinois. —  Himrod  Coal  Co.  v.  Ad- 
ack,  94  111.  App.  1  (1900).  See  also, 
Fitzgerald  v.  Coleman,  114-  111.  App. 
25    (1904). 

Indiana. —  Denman  v.  McMahin,  37 
Ind.  241    (1871). 

loiva. —  Leyner  v.  Leyner,  98  N.  W. 
628  (1904).  See  also,  Colsch  V.  Clii- 
oago,  M.  &  St.  P.  Ry.  Co.,  (Iowa 
1910)  127  N.  W.  198  [judgment  re- 
versed on  rehearing,  117  N.  W.  281 
(1908).] 

Kentucky. —  McConnell's  Ex'r  v. 
MeConnell,  129  S.  W.  106    (1910). 

Louisiana. — Upton  v.  Adeline  Sugar 
Factory  Co.,  109  La.  670,  33  So.  725 
(1903). 

Moine.— Call  v.  Pike,  68  Me.  217 
(1878). 

Maryland. —  Buck  v.  Brady,  110 
Md.   568,  73  Atl.  277    (1909). 


Massachusetts. —  Koplan  v.  Boston 
Giaslight  Co.,  177  Mass.  15,  58  N.  E. 
183  (1900)  ;  Proctor  v.  Old  Colony 
R.  Co.,  154  Mass.  251,  28  N.  E.  13 
(1891). 

Michigan. —  Sherrard  v.  Cudney,  96 
N.  W.  15   (1903). 

Minnesota. —  Davis  i;.  Hamilton,  92 
N.  W.  512    (1902). 

Mississippi. —  Myer,  il^eville  Hard- 
ware Co.  V.  Spann,  (ilisa.  1903)  35 
So.   177. 

Missouri. — CafFeratta  v.  Cafferatta, 
33  Mo.  235   (1856). 

Nebraska. —  Carlson  v.  Holm,  95  N. 
W.  1125    (1901). 

New  York. —  Williams  17.  Sargeant, 
46  N.  Y.  481  (1871).  See  also,  Crow- 
ley V.  See,  117  N.  Y.  S.  101,  63  Misc. 
Rep.  346  (1909)  ;  Conselyea  i\  Van 
Born,  114  N.  Y.  Suppl.  61,  129  App. 
Div.   520   (1908). 

North  Carolina. —  Tredwell  v. 
Graham,  88  N.  C.  208  (1883).  See 
also.  Hill  V.  Bean,  150  N.  C.  436,  64 
S.  E.  213   (1909). 

Oregon. —  State  l-.  McDonald,  104 
Pac.  967  (1909)  [rehearing  denied, 
106  Pac.   444    (1910)]. 

Pennsylvania. —  Shirley  v.  Shirley, 
59  Pa.  St.  267   (1868). 

South  Carolina. —  Durant  v.  Ash- 
more,  2  Rich.   184    (1845). 

Texas.— Wells  v.  Fairhank,  5  Tex. 
58a  (1851).  See  also,  Texarkana 
Gag  &  Electric  Co.  v.  Lanier,  (Tex. 
Civ.  App.  1910)  126  S.  W.  67; 
Grand    Lodge,    etc.,    of    Pythias    V. 
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sary  that  he  should  have  been  duly  served  with  process.^  But  it  is 
not  essential  that  the  declarant  should  be  sui  juris.  That  the  per- 
son himself  is  an  infant,^  under  guardianship  as  an  insane  per- 
son* or  as  a  spendthrift,"  is  deemed  to  be  immaterial  in  this  con- 
nection. In  all  such  cases  or  where  the  party  is  under  some 
disability,  as  that  of  coverture,^  the  disqualification  affects  merely 
the  probative  weight  of  the  statement,  considered  as  evidence, 
rather  than  affects  the  admissibility,  which  is  largely  a  matter  of 
procedure.  It  is  not  required  that  the  declarant  should  have  been 
a  party  to  the  cause  at  the  time  that  his  statement  was  made. 
It  is  equally  competent  whether  made  before''  or  after^  the  suit 
in  which  it  is  offered  was  brought.  As  the  declaration  to  affect 
a  party  must  be  offered  while  he  is  connected  with  the  suit,  a  dis- 
continuance against  him  renders  his  declaration  incompetent.® 
But  that  a  party  has  simply  been  defaulted  has  no  effect  upon 


Mackey,  (Tex.  Civ.  App.  1907)  104 
S.  W.  907;  Mabry  v.  Citizens'  Lum- 
ber Co.,  (Tex.  Civ.  App.  1907)  105 
S.  W.  1156. 

Virginia. —  Nash  v.  Yellow  Poplar 
Lumber  Co.,  63  S.  E.  14    (1908). 

Wisconsin. —  Johnston  v.  Ham- 
burger, 13  Wis.  175   (1860). 

United  States. —  Robinson  v.  Wiley, 
20  Fed.  Cas.  No.  11,968a,  Hempst.  38 
(1826). 

England. — Spargo  v.  Brown,  9  B. 
&  C.  935,  8  L.  J.  K.  B.  (0.  S.)  67, 
4  M.  &  R.  638,  17  E.  C.  L.  412  (1829). 

No  foundation  necessary. —  Where 
the  statement  of  a  party  is  used  for 
the  purpose  of  showing  inconsistent 
declarations  it  is  not  necessary  that 
the  attention  of  the  declarant  should 
first  have  been  called  to  the  incon- 
sistent statement  and  an  opportunity 
aflforded  for  denying  or  explaining 
it.  The  assertion  is  the  admission  of 
■a  party  and  will  be  received  as  such. 
■Contreras  v.  San  Antonio  Traction 
Co.,  (Tex.  Civ.  App.  1904)  83  S.  W. 
870. 

2.  Blackwell  v.  Davis,  2  How. 
(Miss.)  812  (1838)  ;  Griswold  v.  Bur- 
roughs, 15  N.  Y.  Suppl.  314,  60  Hun 
558  (1891). 


3.  Chicago  City  R.  Co.  v.  Tuohy, 
196  111.  410,  63  N.  E.  997,  58  L.  E. 
A.  270  (1902)  (6  years)  ;  Hamblett  v. 
Hamblett,  6  N.  H.  333  (1833)  ;  Haile 
V.  Lillie,  3  Hill   (N.  Y.)    149    (1842). 

4.  Hart  v.  Miller,  29  Ind.  App.  222, 
64  N.  B.  239,  245  (1902). 

5.  Hoit  V.  Underbill,  10  N.  H.  220, 
34  Am.  Dec.  148  (1839)  ;  McNight  v. 
McNight,  20  Wis.  446   (1866). 

6.  McCafferty  v.  Heritage,  5  Houst. 
(Del.)  220  (1876)  ;  Ernest  V.  Merritt, 
107  Ga.  61,  32  S.  E.  898  (1899); 
Lasaelle  v.  Brown,  8  Blackf.  (Ind.) 
221  (1846);  Morrell  v.  Cawley,  17 
Abb.  Pr.   (N.  Y.)  76   (1863). 

7.  Cloud  V.  Dupree,  28  Ga.  170 
(1859);  Bartlett  v.  Falk,  110  Iowa 
346,  81  N.  W.  602   (1900). 

8.  Illinois.—  Clark  v.  Smith,  87  111. 
App.  409    (1899). 

Massachusetts. —  Dole  v.  Young,  24 
Pick.   250    (1837). 

Missouri. —  Scovill  v.  Glasner,  79 
Mo.  449   (1883). 

Pennsylvania. — ^Morris  v.  Vanderen, 
1  Dall.  64,  1  L.  ed.  38   (1782). 

Vermont. —  Campbell  v.  Day,  16  Vt. 
558   (1844). 

9.  Bensley  v.  Brockway,  27  111.  App. 
410   (1888). 
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the  admissibility  of  his  statements.^"  It  may  well  happen  that 
only  while  possessed  of  a  particular  interest  are  a  party's  state- 
ments of  sufficient  weight  to  warrant  receiving  them.  Under  these 
circumstances,  his  declarations  before  he  acquired  the  interest/' 
or  after  he  ceased  to  have  it/^  are  excluded,  upon  ordinary  prin- 
ciples, as  being  devoid  of  probative  force. 

§  1313.  (Extra-judicial  Admissions;  By  Whom  Made;  Par= 
ties  to  the  Record);  Criminal  Cases. —  While,  as  is  more  ivllj 
considered  elsewhere,-*-  the  extra-judicial  admissions  of  one  on  trial 
for  crime  will  be  received  in  evidence  as  in  civil  cases,  it  is  well 
settled  that  the  inculpating  statements  of  third  persons,  alleging 
their  commission  of  the  offence  which  is  the  subject  of  the  pend- 
ing inquiry  cannot  be  proved  by  the  accused  in  his  own  favor  as 
the  extra-judicial  admissions  of  such  a  declarant."  That  an  ad- 
ministrative necessity  for  receiving  the  statement,  if  otherwise 
admissible,  has  been  caused  by  the  death  of  the  declarant  does  not 


10.  Bostwicfc  V.  Lewis,  1  Day 
(Conn.)  33  (1802)  ;  Ensminger  v. 
Marvin,  5  Blaokf.   (Ind.)  210  (1839). 

As  against  a  coparty,  the  dec- 
larations of  a,  defaulted  party  are  not 
usually  received.  Burnham  v.  Sweatt, 
16  N.  H.  418  (1844)  ;  Martin  v. 
Adams,  29  S.  C.  597,  6  S.  E.  860 
(1888). 

11.  Wallace  v.  Miner,  7  Ohio  249 
(1835)  ;  Bell  i:  Preston,  19  Tex.  Civ. 
App.  375,  47  S.  W.  375,  753  (1898)  ; 
Burton  v.  Scott,  3  Hand.  (Va.)  399 
(1825)  ;  Lamar  v.  Micou,  112  U.  S. 
452,  5  S.  Ct.  221,  28  L.  ed.  751  (1884). 
See  also,  Polly  v.  McCall,  37  Ala.  20 
(1860);  Mclntyre  r.  Union  College, 
6  Paige  (N.  Y.)  239  (1837);  Barber 
V.  Bennett,  60  Vt.  662,  15  Atl.  348, 
6  Am.  St.  Rep.  141,  1  L.  E.  A.  224 
(1888). 

12.  Boshear  v.  Lay,  6  Heisk.  (Tenn.) 
163   (1871). 

§  1313-1.  §  1290a. 

Identity  of  declarant. —  The  iden- 
tity of  the  declarant  -with  the  party 
on  trial  in  a  criminal  case  need  not 
be  estatlished  by  direct  evidence. 
Circumstantial  proof  is  equally  avail- 


lable.  Where,  as  in  case  of  a  jail, 
the  circumstances  render  its  employ- 
ment rational,  reasoning  may  pro- 
ceed by  way  of  exclusion.  Clark  v. 
Com.,  33  Ky.  Law  Rep.  974,  112  S. 
W.   571    (1908). 

2.  Alabama. —  Welsh  v.  State,  96 
Ala.  92,  11  So.  450   (1S91). 

Georgia.—  Woclfolk  v.  State,  85  Ga. 
69,  11  S.  E.  814    (1890). 

Karisas. —  State  v.  Smith,  35  Kan. 
618,  11  Pac.  908    (1886). 

Louisiana. —  State  i'.  West,  45  La. 
Ann.  928,  13  So.  173    (1893). 

Missouri. —  State  v.  Hack,  118  Mo. 
92,  23  S.  W.  1089    (1893). 

New  York. — People  v.  Schooley,  149 
N.  Y.   99,  43   N\   E.   536    (1896). 

North  Carolina. —  State  v.  Gee,  92 
N.  C.  756  (1885). 

Oregon. —  State  v.  Fletcher,  24  Or. 
295,  33  Pac.  575    (1893). 

Tennessee. —  Peck  v.  State,  86  Tenn. 
259,  6  S.  W.  389  (1888). 

Texas. —  Horton  v.  State,  4  Tex. 
Ct.  Rep.  895  (1893). 

United  States. —  U.  S.  v.  ilcMahon, 
26  Fed.  Cas.  No.  15,699,  4  Cranch 
C.  C.  573    (1835). 
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affect  the  rule.^  That  the  third  person  alleged  the  commission 
of  the  crime  with  which  accused  is  charged  as  part  of  a  death- 
bed confession,  is  equally  immaterial.* 

Corporation. —  A  criminal  defendant  to  the  record  may  be  a 
corporation  and  the  rule  applies  to  the  statements  of  its  officers 
or  other  agents.^ 

§   1314.  (Extra" judicial  Admissions;     By  Whom  Made);  Co- 

parties;  Beclarant  affected  as  if  sole  party. —  The  primary  rules 
regarding  the  effect  of  admissions  by  one  of  several  parties  are 
simple.  The  fundamental  proposition  is  that,  so  far  as  other  con- 
siderations do  not  intervene,  the  declarations  of  a  party  affect 
himself,^  to  the  same  extent  as  if  he  were  the  sole  litigant  on 
that  side  of  the  record.  They  are  not,  normally,  permitted  to 
affect  those  who  are  coparties  with  the  declarant.  He  speaks  but 
for  himself.  But  the  declarations  of  a  co-party  will  not  even 
affect  himself  if  at  the  time  such  declarations  were  made  a  rule 


3.  State  V.  West,  45  La.  Ann.  14, 
13  So.  7   (1893). 

4.  West ».  State,  26  Ala.  98   (1884). 

5.  People  V.  American  Ice  Co.,  120 
N.  Y.  Suppl.  443   (1909). 

§  1314-1.  Alahama. —  Brown  v. 
Fowler,  133  Ala.  310,  32  So.  584 
(1901).  See  also,  Stephens  v.  Barn- 
well, (Ala.  1907)  45  South.  233  (co- 
tenant). 

Connecticut. —  Townsend  Sav.  Bank 
V.  Todd,  47  Conn.  190  ( 1879 ) . 

Georgia. —  Southern  L.  Ins.  Co.  v. 
Wilkinson,   53   Ga.    535    (1874). 

Indiana. —  Smith  v.  Meiser,  11  Ind. 
App.  468,  38  N.  E.  1092   (1894). 

Iowa. —  Connors  v.  Chingren,  111 
Iowa  437,  82  N.  W.  934    (1900). 

Kansas. —  Boynton  v.  Hardin,  9 
Kan.  App.  166,  58  Pac.  1007   (1899). 

Kentucky. —  Milton  v.  Hunter,  13 
Bush  163    (1877). 

Maine. —  Trask  v.  Chase,  77  Atl. 
698  (1910). 

Massachusetts. —  Williams  v.  Taun- 
ton, 125  Mass.  34  (1878).  See  also, 
Eoaseau  v.  Desehenes,  203  Mass.  261, 
89  N.  E.  391    (1909). 


Michigan. —  Carpenter  v.  Carpenter, 
126  Mich.  217,  85  N.  W.  576   (1901). 

Missouri. —  Clay  v.  Brown,  (App. 
1910)    128   S.   W.  803. 

Tlew  Hampshire. —  Mathewson  v. 
Eureka  Powder  Works,  44  N.  H.  289 
(1862). 

New  York. —  Petrie  v.  Williams,  23 
N.  Y.  Suppl.  237,  68  Hun  589   (1893). 

North  Carolina. —  Peebles  v.  Peebles, 
63  N.  C.  656   (1869). 

Pennsylvania. —  Blackstock  v.  Long, 
19  Pa.  St.  340    (1852). 

South  Carolina. —  Windham  v. 
Howell,  78  S.  C.  187,  59  S.  E.  &53 
(1907)    (co-tenant). 

Tennessee. —  Wells  v.  Stratton,  1 
Tenn.  Ch.  328    (1873). 

Texas. —  Bruce  v.  Laing,  (Civ.  App. 
1901)  64  S.  W.  1019. 

Vermont. —  Blondin  v.  Brooks,  83 
Vt.  472,  76  Atl.  184  (1910)    (realty). 

Wisconsin. —  Johnston  v.  Ham- 
burger, 13  Wis.  175   (1860). 

United  States. —  Dexter  v.  Arnold, 
7  Fed.  Cas.  No.  3,859,  2  Sumn.  152 
(1837).  See  also,  Lily  v.  Hamilton 
Bank  of  New  York,  (Pa.  19^10)  178 
Fed.  53,  102  C.  C.  A.  1. 
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of  substantive  law  had  operated  as  a  bar  to  the  use  of  the  declara- 
tion.^ 

Necessary  Prejudice. —  The  above  restriction  upon  the  admissi- 
bility of  statements  by  one  of  several  coparties,  that  the  declara- 
tion should  not  injure  the  interests  of  his  associates  becomes  of 
especial  importance  where  it  is  difficult  for  the  declarant  to  make 
any  statement  against  himself  without  injuring  others.  The  pre- 
siding judge  will  be  alert  to  exclude  an  admission  by  one  party 
where  its  effect  cannot  well  fail  to  prejudice  the  interest  of  his 
coparties.  Perhaps  this  most  frequently  happens  in  actions  in 
rem  to  which  there  are  a  number  of  parties.  In  general,  this 
situation  is  presented  where  the  declaration  in  question  involves 
the  existence  of  some  specific  fact,  as  the  validity  of  a  will,^  or 
other  basic  document,*  upon  which  the  rights  of  all  the  coparties 


2.  Where  parties  held  possession  of 
land  for  sufficient  time  to  o'btain  title 
by  adverse  possession,  declarations  by 
one  of  the  parties  made  after  the  title 
to  the  land  was  thus  acquired,  and 
when  the  bar  was  complete,  would  not 
have  the  effect  to  divest  him  of  the 
title.  Whittaker  v.  Thayer,  (Tex. 
Civ.  App.  1909)    123  S.  W.  1137. 

3.  California. — In  re  Dolbeers'  Es- 
tate, 95  Pac.  266  (1908)  (mental 
soundness;   undue  influence). 

Connecticut. —  Carpenter's  Appeal, 
74  Conn.  431,  51  Atl.  126   (1902). 

Indiana. —  Hayes  v.  Burkam,  67 
Ind.  359  (1879). 

Iowa. —  Hertrich  !'.  Hertrich,  114 
loTva  643,  87  N.  W.  689,  89  Am.  St. 
Eep.  389  (1901)  ;  Dye  V.  Young,  55 
Iowa  433,  7  N.  W.  678  (1880).  See 
also,  Vannest  t;.  Murphy,  (Iowa  1907) 
112  N.  W.  236;  Fethergill  v.  Fether- 
gill,   (Iowa  1905)    105  N.  W.  377. 

Afassachusetts. —  Gorham  v.  Stoor, 
197  Ma*.  532,  84  N.  C.  436   (1908). 

Michigan. —  O'Connor  v.  Madison, 
9'8  Mich.  183,  57  N.  W.  105  (1893). 
See  also.  In  re  Hewitt's  Will  (Mich. 
1910),  136  N.  W.  848,  17  Detroit 
Leg.  N.  447  (undue  influence)  ; 
Roberts  r.  Bidwell,  (Mich.  1904)  10 
Detroit  Leg.  N.  1016,  9'8  N.  W.  1000. 


Mississippi. —  Prewett  v.  Coopwood, 
30  Miss.  369    (1855). 

Missouri. —  Wood  v.  Carpenter,  166 
Mo.  465,  66  S.  W.  172  (1901).  See 
also,  Seibert  v.  Hatcher,  205  Mo.  83, 
102  S.  W.  962  (1907)  ;  King  17.  Gil- 
son,  191  Mo.  307,  90  S.  W.  367 
(1905). 

New  Hampshire. — Gibson  v.  Boston, 
75  N.  H.   405,  75  Atl.  103    (1910). 

'NeiD  Yort. —  In  re  Mj'er's  Will,  184 
N.  y.  54,  35  Civ.  Proc.  E.  329',  76 
N.  E.  920  (1906)  (separate  inter- 
ests ) . 

Ohio. —  Thompson  v.  Thompson,  13 
Ohio  St.  356  (1862).  See  also,  Moore 
V.  Caldwell,  27  Ohio  Cir.  Ct.  R.  449 
(1904). 

Pennsylvania. —  Boyd  v.  Eby,  8 
Watts  66   (1839). 

Texas. —  Helsley  v.  Moss,  (Civ. 
App.  1908)    113  S.  W.  599. 

It  will  be  observed  that  the  pro- 
bate of  a  will  is  a  proceeding  in  rem; 
— and  that  consequently,  the  rules  as 
to  parties  and  the  effect  of  their  state- 
ments are  not  the  same  as  in  actions 
in  personam, 

4.  Livingston's  Appeal,  63  Conn.  68, 
26  Atl.  470  (1893)  ;  Dale's  Appeal, 
57  Conn.  127,  17  Atl.  757  (1889); 
Matter  of  Ames,  51  Iowa  596,  2  N. 
W.  408   (1879);  Britton  t.  Worcester 
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are  equally  dependent.  It  will  be  recognized  that  a  statement  of 
one  of  the  coparties  cannot  be  received  as  an  admission  without 
essentially  injuring  the  substantial  rights  of  the  others.  The 
■declaration,  though  otherwise  competent,  will  be  excluded  under 
these  circumstances. 

§  1315.  (Extra-judicial  Admissioas;  By  Wliom  Made;  Co- 
parties)  ;  Coparty  not  Affected. —  In  other  words  the  statements 
made  by  a  party  do  not  affect  his  coparties  in  civil  cases^  whether 


County,  123  Mass.  309  (1877)  (agree- 
ment). See  also  Phillips  v.  Gannon, 
246  III.  98,  93  N.  E.  616,  (1910) 
(deed)  ;  Indianapolis  &  Cincinnati 
Traction  Co.  v.  Wiles,  (Ind.  1910)  91 
N.  E.  161  (value  of  land)  [rehear- 
ing denied,  91  N.  E.  729].  Stamnes 
V.  Milwaukee  &  S.  L.  Ry.  Co.,  (Wis. 
1906)  109  N.  W.  100  (agreement  to 
sell  mortgaged  property). 

§  1315-1.  Alabama. —  Mahone  v. 
Williams,  39  Ala.  D02    (1863). 

California. — Dean  v.  Rosa,  105  Cal. 
227,  38  Pac.  912  (1894).  Compare 
Rathbun  v.  White,  (Cal.  1910)  107 
Pac.   309. 

Comiecticut. —  Smith  v.  Vincent,  15 
Conn.  1,  38  Am.  Dec.  52   (1842). 

Georgia. —  Smith  ?'.  Lanier,  101 
Ga.  137,  28  S.  E.  653  (1897)  ;  Kiser 
V.  Dannenburg,  88  Ga.  541,  15  S.  E. 
17    (1891). 

Illinois.— SnjiackeT  v.  Brosse,  51 
111.  357,  99  Am.  Dec.  551  (1869). 
See  also,  Dowie  v.  Driscoll,  203  111. 
480,  68  X.  E.  56    (1903). 

Indiana. —  Garr  ».  Shaffer,  139  Ind. 
191,  38  N.  E.  811  (1894);  Pierce  v. 
Goldsberry,  35  Ind.  317    (1871). 

Iowa.  —  McCormick  Harvesting 
Mach.  Co.  V.  Perkins,  (Iowa  1906) 
110  N.  W.  15. 

Kentucky. —  Shields  v.  Lewis,  70 
S.  W.  51,  24  Ky.  L.  Rep.  822  (1902). 
Turner  v.  Mitchell,  61  S.  W.  468,  22 
Ky.  L.  Rep.  1784   (1901). 

Z/OMisiano.^  Weber  v.  Coussy,  12 
La.  Ann.  534    (1857. 

Maine. —  Page  r.  Swanton,  39  Me. 
400    (1855). 

Maryland. —  Eakle  v.  Clarke,  30 
Md.   322    (1868). 


Massachusetts. —  Hodges  v.  Hodges, 
2  Cush.  455    (1848). 

Michigan. —  Osborne  v.  Bell,  63 
Mich.  214,  28  N.  W.  841  (1886). 

Minnesota. —  Redding  v.  Wright, 
49  Minn.  322,  51  N.  W.  1056   (1892). 

Missouri. —  Coxe  v.  Whitney,  9  Mo. 
531    (1845). 

New    York. —  Finelite    v.    Sonberg, 

78  N.  Y.  Suppl.  338,  75  App.  Div. 
455  (1902);  Dan  v.  Brown,  4  Cow. 
483,  492   (1825). 

North  Carolina.  —  Belding  v. 
Archer,  131  N.  C.  287,  42  S.  E.  800 
(1902). 

Pennsylvania. —  Dickinson  College 
V.  Church,  1  Watts  &  S.  462   (1841). 

South  Carolina. — Martin  v.  Adams, 
29  S.  C.   597,  6  S.  E.  860    (1888). 

Tennessee. —  Wells  v.  Stratton,  1 
Tenn.  Ch.  328   (1873). 

Texas. —  Thurman   v.    Blankenship, 

79  Tex.  171,    15  S.  W.  387   (1890). 
Virginia. —  Wytheville  Crystal  Ice, 

etc.,  Co.  V.  Frick  Co.,  96  Va.  141,  30 
S.  E.  491    (1898). 

West  Virginia. —  Forney  v.  Ferrell, 
4  W.  Va.  729  (1871);  Hudking  v. 
Crim,  (W.  Va.  1908)   61  S.  C.  166. 

Wisconsin. —  Clark  v.  Johnson,  67 
Wis.  238,  30  N.  W.  228    (1886). 

United  States. —  Fourth  Nat'l  Bank 
V.  Albaugh,  188  U.  S.  734,  23  Sup. 
450  (1903);  Hyman  v.  Wheeler,  29 
Fed.  347    (1886). 

England. —  Hollingsworth  v.  Shake- 
shaft,  14  Beav.  492,  21  L.  J.  Ch.  722 
(1851)  ;  R.  V.  Hardwicke,  11  East 
578,  585  (1809)  ;  Morse  V.  Royal,  12 
Ves.  Jr.  355,  361    (1806). 

Judicial  and  extra-judicial  admis- 
sions  stand  on   the  same   footing   in 
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of  common  law,^  divorce^  or  equity  proceedings.*    The  rule  is  the 
same  in  criminal  proceedings.® 

Admissions  hy  Conduct. — Admissions  by  conduct,  &&  where  a 
statement  made  in  the  presence  of  all  the  parties  may  be  deemed 
to  have  been  adopted  ®  or  assented  to^  by  them  are  not  within  the 
purview  of  the  rule, 

§  1316.  (Extra-judicial  Admissions;  By  Whom  Made;  Co- 
parties;  Coparty  not  Affected);  Eights  of  Coparty. — The  rights 
of  the  coparty  will  be  safeguarded  by  the  court,  if  a  ruling  to 
that  effect  is  requested  by  the  latter.-^  Protection,  however,  will  be 
restricted  to  substantial  rights.  That  the  statement  offered  refers, 
in  terms,  to  the  coparty,  and  must,  to  a  certain  extent  necessarily 
affect  his  interests,  is  not  sufficient  to  warrant  excluding  a  decla- 
ration otherwise  competent.^ 

Use  of  admissions  hy  coparty. —  To  a  certain  extent,  a  coparty, 
on  the  other  hand,  may  make  use  of  his  associate's  admission. 
The  mere  community  of  interest  which  has  united  the  two  on 
the  record,  while  it  does  not  make  the  admission  of  his  coparty 
to  affect  him,  in  no  way  deprives  him  of  any  use  which  he  would 
otherwise  be  entitled  to  make  of  a  relevant  admission  by  his  fel- 
low. A  coparty  cannot,  indeed,  as  a  rule  use  the  statements  of 
his  associate  on  the  record  as  against  the  opposing  interest.^  He 
may,  however,  employ  them  in  his  own  favor  as  against  the 
declarant.* 

this   respect.     Taylor   v.   Roberts,   3  v.  Wills,  9  N.  M.  363,  50  Bae.  318 

Ala.  83    (1841);   Jones  v.  Bullock,  3  (1897);   Crippen  v.  Morse,  49  N.  Y. 

Bibb.    (Ky.)    467    (1814);  Briesch  v.  63    (1872);   Tredwell  v.  Graham,  88 

McCauley,  7  Gill   (Md.)   189   (1848);  N.  C.  208    (1883). 

Phcenix  v.  Dey,  5  Johns.   (N.  Y.)   412  §  1316-1.  Polly  v.  McCall,  37  Ala. 

(1809).  20   (1860)  ;  Williams  v.  Taunton,  125 

2.  Reed     v.     Noxon,     48     111.     323  Mass.  34   (1878). 

(1868);    Taylor  v.  Morton,   5   J.   J.  2.  Rogers   v.   Suttle,   19    111.   App. 

Marsh.   (Ky.)    65    (1830).  163    (1885);    Williams   v.   Taunton, 

3.  Allen  v.  Allen,  L.  R.  1894  Prob.  125  Mass.  34  (1878).  See  also,  Jones 
Div.  248.  V.   Norris,   2    Ala.    526,    527    (1841). 

4.  Leeds  v.  Ins.  Co.,  2  Wheat.  Where  the  prejudice  is  necessary,  the 
(U.  S.)  3B0  (1817)  ;  Morse  v.  Royal,  rule  is  otherwise.  See  §  1314  ns.  2,  3. 
12  Ves.  Jr.  355,  361    (1806).  3.  Quinlan  r.  D:nis,  6  Whart.  (Pa.) 

5.  ToTig's  Case,  Kelyng  18   (1664).  169  (1840)  ;  Slaymaker  r.  Gundacker, 

6.  Bradley   v.    Briggs,    22    Vt.    95  10  Serg.  &  R.    (Pa.)   75   (1823). 
(1849).  4.  Cade    v.    Hatcher,    73    Ga.    359 

7.  Caldwell  v.  Auger,  4  Minn.  217,  (1884). 
77   Am.   Dec.   51S    (1860);    Lockhart 


1669     Effect  of  Statement  by  Joint  Ownee.     §§  1317— 1318a 

§  1317.  (Extra-judicial  Admissions;  By  Whom  Made;  Co- 
parties;  Coparty  not  Affected);  Joint  Offeaces. —  It  thus  appears 
that  the  rule  admits  the  declaration  of  a  coparty  as  against  him- 
self, but  refuses  it  as  against  the  other  even  in  cases  like  adul- 
tery^ or  other  joint  offences,  civil  ^  or  criminal  where  both  par- 
ticipants are  equally  guilty  or  equally  innocent.  It  may  result 
f  roin  the  operation  of  such  a  rule  that  one  of  two  or  more  persons 
may  be  found  not  guilty  of  an  offence  of  which  one  of  the  com- 
pany is  convicted,  while  it  is  perfectly  clear,  as  a  matter  of 
reason,  that  all  must  have  been  equally  guilty.  Under  the  present 
state  of  the  law,  it  is  difficult  to  see  in  what  manner  this  anomaly 
may  best  be  avoided.  The  only  alternative  presented  under  exist- 
ing rules  may  have  been  to  permit  the  acquittal  of  all  concerned. 
In  this  connection,  as  in  so  many  others,  the  stumbling  block  in 
the  path  of  justice  is  the  rule  against  hearsay.^ 

§  1318.  (Extra-judicial  Admissions;  By  Whom  Made;  Co- 
parties;  Coparty  not  Affected);  Exceptions  to  Rule An  excep- 
tion to  this  rule  of  procedure  is  furnished  where  by  a  provision 
of  substantive  law  the  declarant  stands  in  some  relation  of  agency 
or  privity.  Such  a  relation  may,  as  a  matter  of  law,  enable  the 
declarant  to  make  a  statement  which  will  affect  his  copartner  as 
an  admission.-'  Where  persons  are  co-operating  in  a  joint  enter- 
prise the  admissions  of  one  of  them,  within  the  scope  of  the  com- 
mon undertaking,  are  binding  upon  all.^ 

§  1318a.  (Extra-judicial  Admissions;  By  Whom  Made;  Co- 
parties;   Coparty  not  Affected;  Exceptions   to  Rule);   Joint 

Ownership. —  Whether  the  relation  established  by  substantive  law 
be  that  of  agency,^  privity^  or  under  an  independent  rule,  it  is 
well  settled  that  the  statements  of  a  joint  owner  of  real  or  personal 
property^  affect  the  other  owners,  when  parties  to  the  record,  pro- 

§   1317-1.  Robinson  v.  Robinson,  1  Minn.   322,   51   N.   W.    1056    (1892). 

ew.   &  Tr.   362     (1858).      See    also.  See  also,  Lambert  v.  Craig,  12  Pick. 

Rex.  V.   Martin,   5   Ont.   Wkly.   Rep.  (Mass.)    199    (1831). 

317,  9  Ont.  L.  Rop.  S18   (1905).  2.     Summerville   v.   Penn   Drilling 

2.  Roberts  v.  Kendall,  3  Ind.  App.  Co.,   119  111.  App.   152    (1905). 
339,  29  N.  E.  487   (1891)  ;  Edgerton  |  1318a-l.  §§  1337  et  seq. 

V.  Wolf,  6  Gray  (Mass.)  453  (1856)  ;  2.  §§  1329  et  seq. 

Farmers',    etc..    Bank    v.    Harper,    3  3.  California. —  Kilburn  v.  Ritchie, 

Am.  L.  J.  (Pa.)  236  (1850).  2  Cal.  145,  56  Am.  Dec.  326   (1852). 

3.  §§  2698  et  seq.  Connecticut. —  Pierce  v.  Roberts,  57 
8  1318-1.  Redding   v.    Wright,    49  Conn.  31,  17  Atl.  275  (1889). 
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vided  that  the  other  conditions  of  admissibility  are  present. 
Among  these  is  a  requirement  that  the  identity  in  legal  interest 
between  the  joint  owners  shall  be  clearly  shown.^  The  joint  own- 
ership must  have  existed  at  the  time  the  statement  was  made.® 
The  rule  applies  equally  to  cases  at  law  or  suits  in  equity.  Should 
the  relation  between  the  owners  be  merely  that  of  tenants  in 
common  the  peculiar  incidents  of  a  joint  tenancy  do  not  attach 
and  the  statements  of  a  co-owner  affect  only  himself.® 

Successive  estates. —  No  relation  of  joint  ownership  exists  be- 
tween those  holding  present  estates  and  persons  interested  in  re- 
version or  remainder,  e.  g.,  between  a  tenant  for  life  and  a  re- 
mainder-man when  made  parties  to  the  same  action.'' 

§  1318b.  (Extra-judicial  Admissions;  By  Whom  Made;  Co- 
parties;   Coparty   not  Affected;  Exceptions   to  Rule);   Joint 

liability. — More  conspicuous  in  its  practical  operation  than  the 
rule  which  admits  the  statement  of  one  joint  owner  as  the  admis- 
sion of  another,  when  both  are  parties  to  the  record,  is  that  which 
receives  in  evidence,  under  similar  circumstances,  the  declaration 
of  one  jointly  liable,  on  some  legal  obligation,^  with  the  party 


Delaware. —  State  v.  Reading's 
Terre-Tenants,  1  Harr.  23  (1835). 

Georgia. —  Ozment  v.  Anglin,  60 
Ga.  243   (1878). 

Illinois. —  Hollenbaek  v.  Todd,  119 
II].  543,  8  N.  E.  829  (1887);  Mc- 
Millan V.  McDill,  110  111.  47  (1884)  ; 
Seymour  v.  0.  S.  Richardson  Fueling 
Co.,  103  111.  App.  625    (1903). 

Iowa. —  Matter  of  Ames,  51  Iowa 
496,  3  N.  W.  408    (1879). 

Missouri. —  Hurst  v.  Robinson,  13 
Mo.  82,  53  Am.  Dec.  134  (1850); 
Armstrong  v.  Farrar,  8  Mo.  627 
(1844). 

'Sew  Jersey. —  Black  v.  Lamb,  12 
N.  J.  Eq.   108    (1858). 

Sew  York. —  Jackson  v.  McVey,  18 
Johns.  330  (1820);  Brandt  v.  Klein, 
17  Johns.  335  (1819)  ;  Brush  V.  Hol- 
land, 3  Bradf.  Surr.  240    (1855). 

North  Carolina. — ^McDonald  v.  Car- 
s.on,  95  N.  C.  377  (1886)  ;  Knight  v. 
Houghtalling,  85  N.  C.  17  (1881); 
Pepper  v.  Harris,  78  N.  C.  71  (1878). 

Tennessee. —  Irby  v.  Brigham,  9 
Humphr.  750  (1848). 


Texas. —  Tuttle  v.  Turner,  28  Tex. 
759  (1866);  Hardy  v.  De  Leon,  5 
Tex.  211   (1850). 

West  Virginia. —  Dickinson  V. 
Clarke,  5  W.  Va.  280   (1873). 

4.  Blenkinsopp  v.  Blenkinsopp,  17 
L.  J.  Ch.  343,  2  Phill.  607  (1848); 
Blenkinsopp  v.  Blenkinsopp,  11  Beav. 
134    (1848). 

5.  Bakeney  v.  Ferguson,  14  Ark. 
640   (1854). 

6.  Naul  V.  Naul,  78  N.  Y.  Suppl. 
101,  75  App.  Div.  392  (1903).  See 
also,  Nichols-Shepard  Co.  r.  Ringler, 
(Iowa  1907)    113  N.  W.   543. 

7.  Pool  V.  Morris,  29  Ga.  374,  74 
Am.  Dec.  68  (1859;  McGregor  v. 
Wait,  10  Gray  (Mass.)  72,  69  Am. 
Dec.  305  (1857)  ;  Gallagher  V.  Rogers, 
1  Yeates   (Pa.)   390   (1893). 

§  1318b-l.  Thomas  v.  Mosher,  128 
111.  App.   479    (1906). 

An  obligation  to  contribute  or  to 
indemnify  does  not  supply  the  place 
of  a  joint  obligation  in  this  connec- 
tion. Rapier  v.  Louisiana  Equitable 
L.    Ins.    Co.,    57    Ala.    100    (1876); 
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against  whom  it  is  offered.  Thus,  the  statements  oi  one  jointly 
liable  on  a  contract,  written  or  oral,  are  admissible  against  his  co- 
obligors  when  sued  on  the  common  obligation.^  The  share  in 
the  joint  obligation  for  which  the  speaker  is  liable  is  not  material.* 
The  declaration,  however,  must  concern  the  subject-matter  of  the 


Edwards  v.  Bricker,  66  Kan.  341,  71 
Pac.    587    (1903). 

In  actions  of  tort  the  statement  of 
one  tortfeaser  is  not,  except  in  cages 
of  conspiracy  or  otlier  agency,  for  the 
attainment  of  a,  common  abject,  ad- 
missible against  the  others.  Daniels 
V.  Potter,  M.  &  M.  501,  4  C.  &  P.  262 
( 1830) .  See  also,  R.  v.  Hardwick,  11 
East.  578   (1809). 

2.  Arkansas. —  Rotan  V.  Nichols, 
22  Ark.  244   (1860). 

Connecticut. —  Bound  v.  Lathrop,  4 
■Conn.   336,  10  Am.  Dec.  147    (1822). 

Florida. —  Bacon  v.  Green,  36  Fla. 
325,  18  So.  870    (1895). 

Georgia. — Tillinghast  v.  Nourse,  14 
Ga.  641    (1853). 

Illinois. —  Olson  v.  (XMalia,  75  111. 
App.  387   (1898). 

Maine. —  Davis  v.  Keene,  23  Me.  69 
(1843). 

Maryland. —  Lowe  v.  Boteler,  4 
Harr.  &  M.  346,  1  Am.  Dec.  410 
(1798). 

Massachusetts. —  Martin  v.  Root,  17 
Mass.  222   (1821). 

Michigan. —  Mathews  V.  Phelps,  61 
Mich.  327,  28  N.  W.  108,  1  Am.  St. 
Rep.  581    (1886). 

New  York. —  Shirk  v.  Brookfield,  79 
N.  Y.  Suppl.  325,  77  App.  Div.  395 
( 1903 )  ;  Barrick  v.  Austin,  31  Barb. 
241  (1855). 

South  Carolina. —  Costelo  v.  Cave, 
2  Hill  528,  27  Am.  Dec.  404   (1842). 

Virginia. —  Wilson  v.  McCormick, 
86  Va.  995,  11  S.  E.  976    (1890). 

West  Virginia. —  Dickinson  v. 
Clarke,  5  W.  Va.  280   (1872). 

England. —  Crosse  v.  Bedingfield,  5 
Jur.  836,  10  L.  J.  Ch.  219,  13  Sim. 
35  (1841).  Identity  of  interest  is 
essential.  Fox  v.  Waters,  IS  Ad.  & 
E.  43    (1840). 


Joinder  on  the  record  is  not  essen- 
tial. Wood  V.  Braddick,  1  Taunt. 
104  ( 1808 )  ;  Grant  V.  Jackson, 
Peake,  203    (1793). 

Where  a  relation  of  agency  exists 
between  certain  of  the  parties  on  the 
same  side  of  an  issue,  the  statements 
of  the  party  will,  on  ordinary  prin- 
ciples of  agency,  be  competent  not 
only  against  the  party  himself  but 
against  those  of  his  coparties  for 
whom  he  is  acting.  Where  an  agent 
is  made  codefendant  in  an  action 
against  his  principal,  his  answer  to 
a  bill  filed  during  his  lifetime  can, 
after  his  death,  be  used  against  his 
principal.  Jones  v.  Keer,  30  Ga.  93 
(1860).  Where  the  issue  raised  by 
the  pleadings  in  an  action  by  a  trus- 
tee in  insolvency  of  an  insolvent  cor- 
poration to  recover  amounts  overpaid 
the  defendants  by  the  president  of 
the  corporation  is  as  to  the  terms  of 
the  contract  under  which  such 
amounts  were  paid,  a  letter  stating 
the  terms  of  such  contract,  written 
by  one  of  the  defendants  to  the  plain- 
tiff after  he  had  taken  charge  of  the 
corporation,  was  admissible  in  evi- 
dence against  both  defendants.  Bly- 
myer  v.  Meader,  3  Ohio  Dec.  52,  1 
Ohio  ISr.  P.  355  (1895).  In  an 
action  on  a  note  executed  by  several 
makers,  conversations  had  with  the 
payee  by  some  of  the  makers  on  de- 
livery of  the  note  are  competent  evi- 
dence against  all  the  parties,  where 
such  makers  were,  by  common  con- 
sent, acting  for  all  of  them.  Bow- 
man V.  Rector,  Tenn.  Cr.  App.  1900) 
59  S.  W.  389'. 

3.  Walling  v.  Eosevelt,  16  N.  J.  L. 
41   (1837). 
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joint  liability.*  No  new  obligation  can  be  created  in  this  way.^ 
Nor  can  the  original  obligation  be  enlarged  by  such  a  declaration,* 
revived  after  it  has  prima  facie  been  paid,''  a  condition  limiting 
liability  be  removed,  or  the  performance  of  it  waived.*  That  the 
liability  continued,  in  whole  or  in  part,®  to  be  enforced  at  the 
time  of  the  declaration  is  a  proper  subject-matter  for  such  a 
statement. 

The  declarant  must  he  a  party. — Although  a  joint  debtor  who 
has  been  discharged  in  bankruptcy  need  not  be  joined  as  a  party 
his  statements  continue  to  affect  those  who  are  his  joint  obligors."^" 
Under  ordinary  circumstances,  however,  it  is  essential  that  the 
declarant  should  have  been  joined  as  a  party  on  the  record  ^^ 
and,  as  such,  properly  served  with  process.'^ 

Negotiable  instruments. —  The  joint  obligation  may,  with  equal 
effect,  be  either  a  simple  contract  or  a  promissory  note^^  or  other 
negotiable  instrument. 

Covenants. —  The  obligation  on  which  the  parties  are  jointly 
liable  may  be  one  by  way  of  covenant.  Ykyr  example,  the  declara- 
tion of  one  joint  lessee  may  be  admissible  against  the  other.-'* 

Seilf-serving  statements. —  It  is  a  natural  result  of  the  identifi- 
cation of  persons  jointly  liable  'that  it  is  no  more  permissible  for 
one  to  use  in  his  own  favor  statements  of  his  co-obligor  than  it 
would  be  for  him  to  employ  his  own  self-sendng  declarations.''^ 

4.  Fenn    v.    Dugdale,    40    Mo.    63  8.    Thompson  v.  Richards,  14  Mich. 
(1867);  Wallis  V.  Randall,  81  N.  Y.       172,  188   (1866). 

164    (1880);   Lyman  v.  U.  S.  Bank,  9.  XJ.    S.    Bank   r.    Lyman,   2   Fed. 

12  How.    (U.  S.)    225,   13   L.   ed.   965  Cas.  No.   924,   1   Blatchf.   297,  20  Vt. 

(1851),   [affirmed  in  2  Fed.  Cas.  No.  666    (1848). 

924,  1  Blatehf.  297,  20  Vt.    (1848)].  10.  Howard  r.   Cobh,   12  Fed.   Cas. 

Otherwise,   the    statement   is   merely  No.    6,755,    Brunn.    Col.    Cas.    75,    3 

hearsay  as  against  the  person  or  per-  Day  (Conn.)   309   (1809). 

sons  jointly  liable.     Central  R.,  etc.,  11.  Abel  v.  Forgue,  1  Root  (Conn.) 

Co.   V.  Smith,   76   Ala.   572,    52   Am.  502    ( 1793 )  ;  Hamlin  v.  Fitch,  Kirby 

Rep.    353    (1884);    Smith   V.    Waga-  (Conn.)     174     (1786);    Dickinson    v. 

man,    58    Iowa    11,    11    N.    W.    713  Clarke,  5  W.  Va.  280  (1872). 

(1882).  12.  Derby  v.   Rounds,   53   Cal.   659 

5.  Thompson  v.  Richards,  14  Mich.  (1876). 

172   (1866);  U.  S.  Bank  r.  Lyman,  2  13.  Rosnagle     r.     Armstrong,     17 

Fed.  Cas.  No.  924,  J  Blatchf.  297,  20  Idaho  246,  105  Pac.  216   (1909). 

Vt.  666   (1848).  14.  Miller  r.  Mathias,  145  111.  App. 

6.  U.   S.    Bank   r.   Lyman,    2   Fed.  465    (1908). 

Cas.  No.   924,  1  Blatchf.  297,  20  Vt.  15.  Morgan  V.   Hubbard,   66  N.   C. 

666    (1848).  394   (1872). 

7.  Rogers  v.  Clements,  92  N.  C.  81 
(1885). 
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§   1319.  (Extra-judicial    Admissions;    By    Whom    Made); 

Nominal  Parties. —  The  rules  of  procedure  as  applied  by  the  ad- 
ministrative powers  of  the  court  are  capable  of  equitable  modi- 
fication according  to  circumstances  to  an  extent  unusual,  if  not 
impossible,  in  case  of  substantive  rules  of  procedural  law.  In 
determining  the  competency  of  admissions,  it  is  a  rule  of  pro- 
cedure or  a  canon  of  administration  that  a  nominal  party  cannot 
be  permitted  to  prej  udice  an  actual  interest.  The  statements  of  a 
nominal  plaintiff  '^  or  defendant  ^  are  not  received  as  against  the 
person  beneficially  entitled.  The  existence  of  any  interest,  at  the 
time  the  alleged  admission  is  made,  rather  than  the  relative  value 
of  the  interest  itself,  is  the  fact  deemed  of  importance  in  this  con- 
nection. A  party  whose  interest  is  small  is,  so  far  as  regards  ad- 
missibility of  'Statement,  as  distinguished  from  probative  weight 
when  received,  as  much  entitled  to  m^ake  admissions  as  if  his 
interest  were  larger.^ 

On  the  other  hand,  procedure  as  practically  administered  for 
the  furtherance  of  justice,*  recognizes  the  inequity  of  permit- 

of  the  assignment  of  a  chose  in  ac- 
tion, Johnson  v.  Blaclcnian,  11  Conn. 
342,  348  (1836)  ;  Gibson  v.  Winter,  5 
B.  &  Ad.  96,  lOa  ( 1833 )  ;  Bouerman 
V.  Radenius,  7  T.  R.  663,  668  (1798). 
The  nominal  nature  of  a  party's  in- 
terest is  to  be  determined  by  the  jury, 
Campbell  v.  Day,  16  Vt.  558  (1844). 
See  also,  Hogan  v.  Sherman,  5  Mich. 
60  (1858).  If  nothing  appears  as  to 
when  the  nominal  party  assigned  his 
interest,  his  statements  made  before 
action  brought  will  be  deemed  com- 
petent. Brown  v.  Foster,  4  Ala.  383 
(1842). 

2.  Day  v.  Baldwin,  34  Iowa  380 
(1873)  ;  Armstrong  v.  Normandy,  5 
Exch.  409,  14  Jur.  579,  19  L.  J.  Exch. 
343    (1850). 

3.  Wilmot  V.  Lyon,  11  Ohio  Cir.  Ct. 
238,  7  Ohio  Cir.  Dec.  394  (1888). 

Husband  and  wife. —  A  husband 
who  joins  for  uniformity  in  a  suit  of 
his  wife  may  make  valid  admissions 
therein.  Moriarity  v.  L.,  Cbatam  and 
Dover  Ey.  Co.,  L.  E.  5  Q.  B.  314 
(1870). 

4.  §§  463  et  seq. 


§  1319-1.  Alalama. —  Sykes  v. 
Lewis,  17  Ala.  261    (1850). 

Arizona. —  Miller  v.  Miller,  64  Bac. 
415   (1901). 

Illinois. —  Dazey  v.  Mills,  10  111. 
67    (1848). 

Louisiana. —  Bissell  v.  Erwin,  15 
La.  94   (1840). 

Maine. —  Butler  v.  Millett,  47  Me. 
492   (1860). 

Maryland. —  Owings  v.  Low,  5  Gill 
&  J.   134    (1833). 

Massachusetts. — ^Shailer  v.  Bum- 
stead,  99  Mass.  112,  127  (1868); 
Wing  V.  Bishop,  3  Allen  456    (1862). 

New  York. —  Eberhardt  v.  Schuster, 
10  Abb.  N.  Cas.  374   (1879). 

North  Carolina.- — Strother  v.  Aber- 
deen, etc.,  Co.,  123  N.  C.  197,  31  S.  E. 
386    (1898). 

Tennessee. —  Boaihear  v.  Lay,  6 
Heisk.  163    (1871). 

Texas. —  Hall  v.  Clountz,  26  Tex. 
Civ.  App.  348,  63  S.  W.  941    (1901). 

Vermont. — Sargeant  v.  Sargeant,  18 
Vt.  371,  376   (1846). 

United  States. —  Palmer  v.  Cassin, 
18  Fed.  Cas.  No.  10,687,  2  Cranch  C. 
C.  66    (1812).     But  see  also,  in  case 
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ting  a  party  who  bas  made  statements  for  which  he  is  responsi- 
ble as  admissions  to  deprive  bis  opponent  of  the  benefit  of  them 
by  the  simple  expedient  of  parting  with  all  substantial  interest, 
remaining  on  the  record  merely  as  a  nominal  party.  There  would 
be  obvious  reasons  for  supposing  that  if  such  were  the  rule,  it 
would  frequently  be  invoked  with  great  injustice  to  opposing  in- 
terests. The  administration  of  justice,  therefore,  wisely  prescribes 
that  he  who  takes  up  the  litigation  by  virtue  of  ownership  of  the 
res  takes  its  benefits  cum  onere,  i.  e.,  subject  to  the  effect  of  all 
statements  made  by  his  predecessor  in  title  while  he  was  still  bene- 
ficially interested.^  The  ordinary  rule  that  a  party  to  the  record 
is  affected  by  his  statements  is  abrogated,  in  the  case  of  nominal 
parties,  only  so  far  as  may  be  necessary  to  protect  the  rights  of 
the  person  beneficially  entitled.  If  the  fact  stated  is  one  in  which 
the  declarant  alone  has  an  interest''  or  where,  for  any  other  rea- 
son, his  ladmission  would  not  affect  the  interest  of  the  person 
beneficially  entitled '^  it  continues  to  be  competent. 

Familiar  instances  of  the  rules  under  consideration  are  afforded 
by  the  extra-judicial  statements  of  a  guardian  ad  litem^  or  "  next 
friend."  ®  The  relation  of  guardian  and  ward  ^*  furnishes  an  il- 
lustration of  the  operation  of  the  same  rule  of  administration. 

Principal  and  Agent. — An  agent  may  be  sued,  instead  of  his 
principal.  Such  an  agent  is  not  a  nominal  party.  He  is  identi- 
fied in  legal  interest  with  his  principal  and  his  relevant  state- 
ments are  thus  competent  admissions  in  the  suit  against  him.'^ 

S.Sally    V.     Gooden,     5    Ala.     78  S.    W.    1139    (1908)     (next   friend); 

(1843).  Webb  v.  Smith,  Ry.  &  M.  106   (1885). 

6.  Hogan  v.  Sherman,  5  Mich.  60  10.  Knights'  Templar  &  "Masons' 
(1858)  (plaintiff  never  had  any  in-  Life  Indemnity  Co.  v.  Crayton,  209 
terest,  no  one  else  claiming  to  have  111.  550,  70  N.  E.  1006  (190-1); 
any).  Queatham    r.    ^Modern    Woodmen    of 

7.  Nix  t'.  Winter,  35  Ala.  309  [fol-  America,  (ilo.  App.  1910)  127  S.  W. 
Joming  JlcLane  V.  Riddle,  19  Ala.  651;  Cowling  r.  Ely,  3  Stark.  322 
180]    (1859).  (1818);   Eggleston   r.  Speke,   3  Mod. 

8.  Matthews  v.  Cowling,  54  Ala.  258  (1793).  See,  however,  Moore  r. 
202  (1875)  ;  Cochran  v.  McDowell,  15  Butler,  48  N.  H.  161  (1868)  ;  Cowl- 
Ill.  10  (1853);  Cooper  V.  Mayhew,  ing  v.  Ely,  2  Stark.  322,  20  R.  E. 
40  Mich.  528   (1879)  ;  Chipman  r.  R.  694    (1818). 

'Co.,  12  Utah  68,  41  Pac.  562   (1895).  11.  The    declarations   of    an    agent 

9.  Buck  V.  Maddock,  167  111.  219,  making  a  lease,  and  in  whose  name 
47  N.  E.  308  (1897)  ;  Mertz  V.  Det-  suit  is  brought  for  his  principal,  may 
■weiler,  8  Watts  &  S.  (Pa.)  376  be  given  in  evidence  by  the  lessee. 
(1845)  ;  Nicholson  v.  Rea,  3  U.  C.  Q.  Johnson  v.  Kerr,  1  Serg.  &  R.  (Pa.) 
B.  (0.  S.)   84  (183B).    See  also,  Neff  25    (1814). 

V.  City  of  Cameron,  213  Mo.  350,  111 
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§  1320.  (Extra-judicial  Admissions;  By  Whom  Made; 
Nominal  Parties);  Persons  Acting  in  a  Fiduciary  Capacity. — 
Trustees  and  other  persons  acting  in  fiduciary  capacity  stand  in 
a  somewliat  difficult  position.  At  law,  they  are  not  nominal  par- 
ties. Their  ownership  of  the  res  is  actually  in  the  legal,  as  dis- 
tinguished from  the  equitable  point  of  view.  This  anomalous  class 
of  legal  owners  are  regarded  rather  as  an  extension  of  the  legal 
persona  of  the  deceased  in  case  of  a  mortuary  trust  or  of  the 
settlor  in  case  of  one  created  inter  vivos.  The  statements  of  such 
a  party  before  being  duly  qualified  to  discharge  the  duties  of  his 
office^  do  not  affect  the  estate  prior  to  that  time.  If  such  state- 
ments are  made  while  the  declarant  is  holding  the  legal  title  to 
the  trust  property  they  do  affect  it.^ 

In  certain  jurisdictions ^  the  equitable  view  is  adopted^  and 
■fiduciary  legal  owners  are  deemed  to  be  nominal  parties*  within 
the  rule.  In  this  aspect  of  the  matter  admissions  binding  upon 
the  trust  fund  can  alone  be  made  by  those  beneficially  interested 
in  it. 


§  1320-1.  Plant  v.  McEwen,  4  Conn. 
544  ( 1823 )  ;  Niskern  v.  Haydock,  48 
N.  Y.  Suppl.  895,  23  App.  Div.  175, 
176  (1897);  Coble  v.  Coble,  82  N. 
C.  339  (1880).  See  also  Legge  v. 
Edmonds,  25  L.  J.  Oh.  125  (1856) 
(administratrix). 

2.  Dennis  r.  Weeks,  46  Ga.  514 
(1872)  (executor)  ;  Tenney  v.  Evans, 
14  N.  H.  343,  40  Am.  Deo.  194 
(1843)  (guardian);  McRainey  v. 
Clark,  4  N.  C.  698  (1878)  (execu- 
tor) ;  Peeples  V.  Stevens,  8  Eicb.  (S. 
C.)  198,  64  Am.  Dec.  750  (1855) 
(executor)  ;  Stead  v.  Brannau,  1 
Rice  (S.  C.)  298  (1839)  (adminis- 
trator). See  also,  Bennett  v.  Best, 
142  N.  C.  168,  55  S.  E.  84  (1906); 
Gibson  V.  Winter,  5  B.  &  Ad.  96 
(1833)  ;  Bauerman  v.  Eadenius,  7  T. 
E.  664  (179'8).  Where  a  person  act- 
ing in  a  fiduciary  capacity  is  made  a 
party  to  a  suit,  the  competency  of 
his  statements  is  determined  by  other 
rules  than  those  of  agency.  Moore 
V.  Butler,  48  N.  H.  161  (1868).  For 
example,  a  defendant  may  give  in 
evidence   the   declarations   or    admis- 


sions of  the  plaintiff  on  the  record 
to  defeat  the  action,  although  such 
plaintiff  appears  to  be  only  trustee 
for  a  third  .person.  Bauerman  v. 
Eadenius,  7  Term.  Eep.  663,  2  Esp. 
653  (1798).  And  see,  Lane  v. 
Chandler,  3  Smith  77  (1805)  ;  Duke 
V.  Aldridge,  7  Term.  Eep.  665  (1798), 
11  East  58in  (1809). 

3.  In  all  courts  the  equitable  princi- 
ples relating  to  the  enforcement  of 
trust  obligations  will  be  so  far  re- 
garded that  one  in  a  fiduciary  capac- 
ity will  not  be  permitted,  in  the  ad- 
ministrative application  of  the  rules 
of  procedure,  to  sacriiice,  by  his  ad- 
missions, the  interests  of  his  trust  to 
his  personal  advantage.  He  cannot 
admit  for  his  own  interest  against 
the  trust.  Titlow  v.  Titlow,  54  Pa. 
St.  216,  93  Am.  Dec.   691    (1867). 

4.  Bragg  v.  Geddes,  93  111.  39 
(1879);  Sargeant  v.  Sargeant,  18 
Vt.  371  (1846).  See  also,  MacKen- 
zie  V.  Barrett,  148  111.  App.  414 
(1909)  ;  Calvert  V.  Alvey,  152  N.  C. 
610,  68  S.  E.  153  (1910)  (not  part 
of  the  res  gestas). 
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§  1321.  (Extra=judicial  Admissions;  By  Whom  Made);  Per- 
sons Beneficially  Interested. —  Every  litigant,  Howeyer,  is  fairly 
entitled  to  insist  that  some  one  whose  statements  he  can  use  as 
admissions  shall  be  at  the  other  end  of  his  litigation.  The  same 
administrative  procedure  which  removes  the  statements  of  a  nom- 
inal party  from  the  class  of  admissions  may  reasonably  be  expected 
to  put  the  person  actually  involved  into  his  place  in  this  particu- 
lar, though  the  latter  be  not  on  the  record.  Indeed,  it  is  an  almost 
necessary  result  of  the  ruling  that  the  statements  of  a  nominal 
party  shall  not  affect  the  person  beneficially  interested,  that  the 
declarations  of  the  latter  shall  affect  himself.  Such  declarations 
are,  therefore,  competent  against  the  nominal  party  representing 
his  interest,^  provided  that  they  are  made  while  the  declarant's 
interest  continues^  and  a  sufficient  interest  shall  have  been  estab- 


§  1381-1.  Alabama. —  Bowen  v. 
Snell,  11  Ala.  379    (1847). 

Colorado. —  Hughes  v.  Spruanee,  15 
Colo.  208,  35  Pac.  307    (1890). 

Illinois. —  Blattner  v.  Weis,  19  111. 
246   (1857). 

Kansas. —  Brown  v.  Brown,  63  Kan. 
666,  64  Pac.  599   (1901). 

Maine. —  Bigelow  v.  Foss,  59  Me. 
162    (1871). 

Missouri. —  Dillon  v.  Chouteau,  7 
Mo.  386   (1842). 

New  Hampshire. — Rich  v.  Eldredge, 
42  N.  H.  153   (1860). 

North  Carolina. —  Shields  v.  Whit- 
aker,  83  N.  C.  516  (1880). 

Rhode  Island. —  Fay  v.  Feeley,  18 
E.  I.  715,  30  Atl.  342   (1894). 

Tennessee. —  Brown  v.  Moore,  6 
Yerg.  378   (1834). 

England. —  Smith  v.  Lyon,  3  Camp. 
465  (1813)  ;  R.  V.  Hardwicke,  11  East 
578,  584  (1809);  Hanson  v.  Parker, 
1  Wila.  257  (1749).  See  also,  Doc 
V.  Wainwright,  3  Nev.  &  P.  598,  605 
(1838)  ;  Clay  v.  Langslow,  M.  &  M. 
45  (1827);  Bell  c.  Ansley,  16  East, 
143  (1812)  .per  Ld.  Ellerborough  (in- 
surance ) . 

Canada. —  Coates  r.  Kelty,  37  U.  C. 
Q.  B.  384  (1868). 

In  a  will  contest  or  wherever  the 
statement  cannot  be  admitted  withjsut 
injuriously   affecting   the   interest    of 


others  who  have  made  no  declarations, 
an  exception,  in  the  view  of  adminis- 
tration of  procedure,  is  presented, 
and  the  statement  will  be  excluded. 
Morris  v.  Stokes,  31  Ga.  552  (1857); 
Brown  v.  Moore,  6  Yerg.  (Tenn. )  278 
(1834).     See  also,   §   1314,  n.  2. 

Indemnifiers  against  loss. —  Where 
a  defendant  has  been  secured  by  a 
third  person  against  all  loss  arising 
out  of  the  litigation  the  statements 
of  the  indemnifier,  being  now  alone 
beneficially  interested,  will  be  re- 
ceived against  the  nominal  party. 
Duke  r.  Aldridge,  7  T.  R.  665  (1809) 
(sheriff).  The  rule  is  the  same  where 
the  party  indemnified  is  the  plaintiff. 
Welstead'  ■!'.  Levy,  1  M.  &  Rob.  138 
(1835)  ;  Beauchamp  v.  Parry,  1  B. 
&  Ad.  89  (1830);  Harrison  r.  Val- 
lance,  1  Bing.  45  (1823).  And  see, 
Eobson  V.  Andrade,  1  Stark.  298 
(1816). 

Pauper  settlements. —  Under  the 
English  practice  on  any  proceeding 
for  a  removal  the  admissions  of  the 
ratable  inhabitants  of  the  parish,  the 
persons  beneficially  interested  affect 
the  parish  as  admissions.  R.  r. 
Whitley,  1  M.  &  S.  636  (1833). 

2.  Shepherd  r.  Hayes,  16  Vt.  486 
(1844).  The  statements  of  a  legatee 
made  prior  to  the  making  of  the  will 
and    regarding    its    validity    are    in- 
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lished,  to  the  satisfaction  of  the  wurt,  by  evidence  outside  the 
statements  of  the  declarant.^  Where  such  a  state  of  facts  exists 
that  one  person  has  the  right  to  use  the  name  of  another  as  nom- 
inal plaintiff  suing  for  the  former's  use,  admissions  in  the  plead- 
ings are  not  ordinarily  admissible  in  evidence  against  the  nom- 
inal plaintiff  in  'another  action  between  the  latter  and  a  third 
person.* 

§  1322.  (Extra-judicial  Admissions;  By  Whom  Made;  Per- 
sons Beneficially  Interested);  Injured  Person  in  a  Criminal  Pro- 
ceeding.—  The  prosecutor  in  a  criminal  proceeding,  the  person 
alleged  to  have  been  injured  by  the  offence  is  in  no  proper  sense 
a  party  to  the  proceeding,  though,  in  popular  language,  he  may 
be  said  to  be,  to  a  certain  extent,  beneficially  interested  in  the 
result.  His  statements,  therefore,  do  not  affect  the  government  in 
the  trial.  Nor  is  any  admissibility  secured  to  the  declaration  of 
the  injured  person  by  the  mere  fact  that  he  has  deceased.  Sub- 
ject to  other  rules  of  admissibility,  e.  g.,  that  receiving  dying 
declarations,^  admissions  of  accused  by  non-denial  of  statements 
made  in  his  presence,^  that  the  declaration  is  part  of  the  res  gestae* 
competent.     Casad  v.   Ripley,    (Iowa  Pennsylvania. — Railing  t).  Com.,  160 

1910)    124  N.  VV.  196.  Pa.  St.  110,  1  Atl.  314   (1885). 

England.— 'Reg.  v.  Hind,  Bell  C.  C. 
353,  8  Cox  C.  C.  300  (1860).  The 
result  may  fee  varied  by  statute. 
§§  2811  et  seq. 

2.  Alabama. — Simmons  v^  State, 
129  Ala.  41,  29  So.   929    (1900). 

California. —  People  v.  Piggott,  126 

Cal.    509,    59    Pac.    31     (1899).      See 

People  V.  Estrado,  49  Cal.  171  (1874). 

Georgia.—  Franklin  v.  State,  69  Ga. 

36,  47  Am.  Rep.  748    (1882). 

Indiana. —  Hall  v.  State,  133  Ind. 
317,  31  N.  E.  536    (1892). 

Iowa. — ^State  v.  Dillon,  74  Iowa  653, 
38  N.  W.  525  (1888)  ;  State  v.  Nash, 
7  Iowa  347  (1858)  ;  State  v.  Gilliek, 
7  Iowa  287    (1858). 

Louisiana. —  State  v.  Diskin,  34  La. 
Ann.  919,  44  Am.  Rep.  448    (1882). 

Mississippi. —  Kendrick  v.  State,  55 
Miss.  436    (1877). 

Missouri. —  State  v.  Devlin,  7  Mo. 
App.  33   (1879). 

New  York. —  People  v.  Meyers,  7 
N.  Y.  St.  217   (1887). 


3.  Bowen  v.  Snell,  11  Ala.  379 
( 1847 )  ;  Smith  v.  Aldrich,  12  Allen 
(Mass.)  553  (1866)  ;  Mullins  v.  Lyles, 
ISwan  (Tenn.)  337  (1851)  ;  Harnden 
V.  Toronto  Bank,  14  U.  C.  C.  P.  496 

(1864);      Kinnane     v.      Conroy,     52 
Wash.    651,    101    Pao.    223     (1909). 

4.  Netzow  Mfg.  Co.  v.  Southern  Ry. 
Co.,  7  Ga.  App.  163,  66  S.  E.  399  (1909). 

§  1322-1.  Such  dying  declarations 
are  only  received  in  case  of  homicide. 
Tinder  a  very  restricted  rule. 

Alabama. —  Johnson  v.  State,  50 
Ala.  456  (1873). 

Georgia. —  Wooten  v.  Wilkins,  39 
Ga.  323,  99  Am.  Dec.  456    (1869). 

Massachusetts. —  Com.  v.  Horner, 
153  Mass.  343,  26  N.  E.  872    (1891). 

New  Jersey. — ^  State  v.  Meyer,  64 
N.  J.  L.  382,  45  Atl.  779   (1900). 

New  York. —  People  v.  Davis,  56  N. 
Y.  95  (1874);  Wilson  v.  Boerem,  15 
Johns.  386   (1818). 

Ohio. —  State  v.  Harper,  35  Ohio 
St.  78,  35  Am.  Rep.  596   (1878). 
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North  Carolina. —  State  v.  Finley, 
118  N.  C.  1161,  24  S.  E.  495   (1896). 

Tennessee. —  Moore  v.  State,  96 
Tenn.  209,  33  S.  W.  1046   (1896). 

Texas. —  Farris  v.  State,  ( Cr.  App. 
1900)    56  S.  W.  336;    §§   1418  et  seq. 

3.  Alabama. —  Johnson  v.  State,  103 
Ala.  1,  16  So.  99  (1894)  ;  Harris  v. 
State,  96  Ala.  24,  11  So.  255  (1893)  ; 
Martin  v.  State,  77  Ala.  1  (1884). 

Arkansas. —  Edmonds  v.  State,  34 
Ark.  720   (1879). 

Colorado. —  Solander  v.  People,  2 
Colo.  48  (1873). 

District  of  Columbia. — Snowden  v. 
U.  S.,  2  App.  Cas.  89  (1893)  ;  United 
States  V.  Wardello,  4  Mackey  503 
(1886). 

Florida. —  Garner  v.  State,  28  Fla. 
113,  9  So.  835,  29  Am.  St.  Rep.  232 
(1891). 

Georgia. —  Von  Pollnitz  v.  State,  92 
Ga.  16,  18  S.  E.  301,  44  Am.  St.  Rep. 
72  (1893);  Wilkerson  v.  State,  91 
Ga.  729,  17  S.  E.  990,  44  Am.  St.  Rep. 
63  (1893)  ;  Thomas  v.  State,  67  Ga. 
460   (1881). 

IlliMois. —  Bow  V.  People,  160  111. 
438,  43  N.  E.  593  (1896)  ;  Wilson  V. 
People,  94  111.  299   (1880). 

Iowa. —  State  v.  Peffers,  80  Iowa 
580,  46  N.  W.  662  (1890)  ;  McMurrin 
V.  Rigby,  80  Iowa  322,  45  N.  W.  877 
(1890);  State  v.  Driscoll,  72  Iowa 
583,  34  N.  W.  428   (1887). 

Kentucky. —  Norfliet  v.  Com.,  33  S. 
W.  338,  17  Ky.  L.  Rep.  1137    (189S). 

Louisiana. — State  v.  Euzebe,  42  La. 
Ann.  727,  7  So.  784   (1890). 

Maine. —  State  v.  Wagner,  61  Me. 
178   (1873). 

Massachusetts. —  Com.    v.    Hackett, 

2  Allen  136   (1861)  ;  Com.  v.  M'Pike, 

3  Cush.  181,  50  Am.  Dec.  727   (1849). 
Michigan. —  People    v.    O'Brien,    92 

Mich.  17,  52  N.  W.  84  (1892)  ;  Peo- 
ple V.  Gage,  62  Mich.  271,  28  N.  W. 
835,  4  Am.  St.  Rep.  854  (1886)  ;  Peo- 
ple V.  Brown,  53  Mich.  531,  19  N.  W. 
172    (1884). 

Minnesota. —  State  v.  Horan,  32 
Minn.  394,  20  N.  W.  9C5,  50  Am.  Rep. 
583   (1884). 


n. —  Brown  v.  State,  72 
Miss.  991,  17  So,  278  (1894)  ;  Gibson 
V.  State,  16  So.  298   (1894). 

Missouri. —  State  v.  Thompson,  133 
Mo.  301   (1895). 

Montana. —  State  v.  Biggerstaff,  17 
Mont.  510,  43  Pac.  709   (1895). 

Nevada. —  State  v.  Ah  Loi,  5  Nev. 
99    (1869). 

North  Carolina. — State  v.  Mace,  118 
N.  C.  1244,  24  S.  E.  798    (1896). 

Ohio. —  Dickson   v.   State,   39   Ohio 
St.  73   (1883). 

Oregon. —  State    v.    Henderson,    84 
Or.   100,   32  Pac.   1030    (1893). 

Rhode    Island. —  State   v.    Murphy, 
16   R.    I.    528,    17   Atl.   998    (1890). 

South  Carolina. —  State  v.  Talbert, 
41  S.  C.  526,   19  S.  E.   852    (1893). 

Tennessee. —  Kirby  v.  State,  7  Yerg. 
259  (1834). 

Texas. —  King  v.  State,  34  Tex.  Cr. 
228,   29   S.   W.   1086    (1894). 

Utah. —  People  v.  Callaghan,  4  Utah 
49,  6  Pac.  49    (1885). 

Vermont. —  State     v.     Howard,     33 
Vt.  380,  78  Am.  Dec.  609    (1859). 

Virginia. —  Tilley  v.  Com.,  89  Va. 
136,  15  S.  E.  526   (1892). 

Probative  facts. — Such  declarations 
may  be  independently  relevant;  and, 
as  such,  be  among  probative  facts  often 
classified  as  among  the  res  gestcB. 
§  2581.  Thus,  the  bodily  condition  of 
an  injured  person  may  be  shown  in 
this  way.  People  v.  Williams,  3 
Park.  Cr.  (N.  Y.)  84  (1855).  See 
also,  §  2625.  Statements  to  a  physi- 
cian as  to  present  pain  or  symptoms 
of  disease  stand  in  the  same  position. 
Johnson  v.  St:ite,  17  Ala.  618  (1850)  ; 
State  V.  Gedicke,  43  N.  J.  L.  86 
(1881).  Compare  Smith  v.  State,  53 
Ala.  486  (1875).  See  also,  §  2635. 
In  this  connection,  it  is  not  important 
whether  the  declarations  of  the  in- 
jured person  are  made  for  the  purpose 
of  receiving  medical  treatment. 

Indiana. —  Rhodes  r.  State,  128 
Ind.  189,  27  N.  E.  866,  25  Am.  St. 
Rep.  429    (1890). 

Maryland. —  Hays  o.  State,  40  Md. 
633  (1874). 
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or  the  like,*  the  assertions  of  the  prosecutor  are  not  receivable  for'' 
or  against  ®  the  accused.    As  the  injured  person  is  not  a  party  to 


Massachusetts. — Com.  v.  Fenno,  134 
Mass.  217  (1883).  But  see  Com.  v. 
Leaeh,  156  Mass.  99,  30  N.  E.  163 
(1892). 

Michigan. —  People  v.  Aikin,  66 
Mich.  460,  33  N.  W.  831,  11  Am.  St. 
Eep.  512   (1887). 

New  Jersey. —  State  v.  Gedicke,  43 
N.  J.  L.  86  (1881). 

New  York. —  People  v.  Robinson,  2 
Park.  Cr.  235    (1855). 

Oregon. —  State  v.  Mackey,  12  Or. 
154,  6  Pao.  648    (1884). 

Vermont. —  State  v.  Fournier,  68 
Vt.  262,  35  Atl.  178   (1896). 

England. —  Reg.  v.  Johnson,  2  C.  & 
K.  354,  61  E.  C.  L.  354  (1847). 
In  like  manner  declarations  of  the  in- 
jured person  identifying  accused  may- 
be received.  State  v.  Hamilton,  27 
La.  Ann.  400  (1875)  (under  arrest 
and  handcuflfed)  ;  People  v.  Wallin, 
55  Mich.  497,  22  N.  W.  15  (1884). 
See  also,  §  2637.  The  identification, 
however,  given  hy  the  injured  person 
to  tlie  arresting  officer  is,  when  viewed 
in  its  assertive  capacity,  objectionable 
as  hearsay.  Chilton  v.  State,  105 
Ala.  98,  16  So.  797  (1894)  ;  People 
V.  MeNamara,  94  Gal.  509,  29  Pac. 
953  (1892);  People  v.  Johnson,  91 
Cal.  265,  27  Pac.  663  (1891);  Com. 
v.  Fagan,  108  Mass.  471  (1871); 
Mallory  v.  State,  37  Tex.  Cr.  482,  36 
S.  W.  751,  66  Am.  St.  Rep.  808 
(1896).  See,  however,  Rippey  v.  State, 
29  Tex.  App.  37,  14  S.  W.  448  (1890). 

Per  contra,  the  accused  cannot  show 
that  the  same  identification  fails  ac- 
curately to  describe  himself.  People 
V.  McCrea,  32  Cal.  98  (1867).  See 
also,  §§  2982  et  seq. 

i.  Disqualifications. —  Even  where 
the  declaration  of  an  injured  person 
would  otherwise  be  receivable,  it  may 
be  rejected,  upon  ordinary  principles, 
where  he  would  b«  disqualified  by  rea- 
son of  infancy  or  imbecility. 

Indiana. —  Weldom  v.  State,  33  Ind. 
81   (1869). 


New  York. —  People  v.  Quong  Kun, 
34  N.  Y.  Suppl.   360    (1895). 

Ohio. —  Hornbeck  v.  State,  35  Ohio 
St.  277,  35  Am.  608    (1879). 

Texas. —  Smith  v.  State,  41  Tex. 
352    (1874). 

England. —  Reg.  v.  Nicholas,  2  C. 
&  K.  246,  2  Cox  C.  C.  136  (1846). 

5.  Alabama. —  Jernigan  v.  State,  81 
Ala.  58,  1  So.  73    (1886). 

California. —  People  v.  McLaughlin, 
44  Cal.  435  (1872). 

Georgia. —  Green  v.  State,  113  Ga. 
638,  37   S.  E.  885    (1900). 

Illinois. —  Siebert  v.  People,  143  111. 
571,  32  N.  E.  431    (1892). 

Indiana. —  Stephenson  v.  State,  110 
Ind.  358,  11  N.  E.  360,  59  Am.  Rep. 
261   (1886). 

Iowa. —  State  v.  Vincent,  34  Iowa 
570,  95  Am.  Dec.  753   (1868). 

Massachusetts. —  See  Com.  v.  Nott, 
135  Mass.  269   (1883). 

Minnesota. —  State  v.  Shettleworth, 
18  Minn.  308   (1873). 

Missouri. —  State  v.  Jackson,  17  Mo, 
544,  59  Am.  Dec.  381    (1853). 

Texas. —  Tomerlin.  v.  State,  (Cr. 
App.  1894)  26  S.  W.  66.  But  see 
People  V.  Doyle,  12  N.  Y.  Suppl.  836, 
58  Hun  535  (1890)  ;  People  v.  Gehm- 
ele,  1  Sheld.  (N.  Y.)  251  (1871)  ; 
State  V.  Shorter,  85  S.  C.  170,  67  S. 
E.  131   (1910). 

Wisconsin. — •  Brown  v.  State,  127 
Wis.  193,  106  N.  W.  536  (1906) 
( rape ) . 

Inference  or  conclusion. — An  addi- 
tional reason  is  shown  for  rejecting 
the  declarations  of  an  injured  person 
where  it  appears  that  the  statement 
embodies  an  inference  or  conclusion. 
Thus,  the  assertion  of  deceased  that 
the  accused  was  insane  will  not  be 
received.  People  v.  Schmidt,  106  Cal. 
48,  39  Pac.  204  (1895);  Taylor  v. 
State,  83  Ga.  647,  10  S.  E.  443  (1889) ; 
State  V.  Spencer,  21  N.  J.  L.  196 
(1846). 

6.  Alabama. —  Boiling  n.  State,  98 
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the  record  nor  beneficially  interested  in  the  result  of  the  trial,  his 
or  her  declarations  viewed  as  admissions  of  a  private  prosecu- 
tor, would  be  mere  hearsay/ 

§  1323.  (Extra-judicial  Admissions;  By  Wtiom  Made;  Per- 
sons Beneficially  Interested;  Injured  Person  in  a  Criminal  Pro. 
ceeding) ;  Corroboration  and  Impeachment. —  Naturally  such  dec- 
larations of  the  injured  person  may,  upon  ordinary  principles,  be 


Ala.  80,  12  So.  782  (1892)  ;  Dodd  v. 
State,  93  Ala.  61,  9  So.  467  (1890)  ; 
Jackson  v.  State,  52  Ala.  305  (1875). 

California. —  People  v.  Shattuoh, 
109  Cal.  673,  42  Pac.  315    (1895). 

Colorado. — Graves  v.  State,  18  Colo. 
170,  32  Pac.  63    (1893). 

Indiana. —  Shields  v.  State,  149  Ind. 
395,  49  N.  E.  351  (1897);  Wheeler 
V.  State,  14  Ind.  573    (1860). 

Iowa. —  State  v.  Stubbs,  49  Iowa 
203  (1878), 

Kansas. — State  v.  Newland,  27 
Kan.  764   (1882). 

Massachusetts. —  Com.  v.  Sanders, 
14  Gray  394,  77  Am.  Dec.  335  (1860). 

Michigan. —  People  v.  Eleo,  94  N. 
W.  1069   (1903). 

Montana. —  State  v.  Judd,  20  Mont. 
420,  51  Pao.  1033   (1897). 

New  Jersey. —  State  v.  Zellers,  7 
N.  J.  L.  220   (1824). 

New  Yorfc.— Davis  v.  People,  2 
Thomps.  &  C.  212  (1873);  People  v. 
Finnegan,  1  Park.  Cr.  147  (1848). 

Ohio. —  Benedict  v.  State,  44  Ohio 
St.  679,  11  N.  E.  125    (1887). 

Oregon. —  State  v.  Deal,  41  Or.  437 
(1902). 

Texas. —  Catiett  v.  State,  (Cr.  App. 
1901)   61  S.  W.  485. 

7.  Alaiama. —  Carroll  v.  State,  130 
Ala.  99,  30  So.  394   (1901). 

Arkansas. —  Hall  v.  State,  64  Ark. 
121,  40  S.  W.  57S    (1897). 

California. —  People  v.  Warren,  134 
Cal.  202,  66  Pac.  212    (1901). 

Colorado. —  Graves  v.  People,  18 
Colo.   170,  32  Pac.  63    (1893). 

Connecticut. —  State  v.  Beaudet,  53 
Conn.  536,  4  Atl.  237,  55  Am.  Rep. 
655   (1885). 


Georgia. —  Miller  c.  State,  97  Ga. 
653,  25  S.  E.  366  (1895). 

Indiana. —  Good  v.  State,  61  Ind. 
69   (1878). 

Kansas. —  State  v.  Hewes,  60  Kan. 
765,  57  Pac.  959    (1899). 

Kentucky. —  Povpers  v.  Com.,  110 
Ky.  386,  61  S.  W.  735,  63  S.  W.  976, 
22  Ky.  L.  Hep.  1807,  53  L.  E.  A. 
245    (1901). 

Massachusetts. —  Com.  v.  Chance, 
174  Mass.  245,  54  N.  E.  551,  75  Am. 
St.  Rep.  306   (1899). 

Michigan. —  People  v.  Lyons,  49 
Mich.  78,  13  N.  W.  365  (1882); 
People  V.  Peck,  147  Mich.  84,  110 
N.  W.  495,  13  Detroit  Leg.  N.  1004 
(1907). 

Mississippi. —  Penn  v.  State,  62 
Miss.  450   (1884). 

Missouri. —  State  v.  O'Connor,  105 
Mo.  450,  16  S.  W.  510  (1891);  State 
V.  Hummer,  (N.  J.  Sup.  1905)  62  Atl. 
388   (abuse  of  children). 

New  York. —  People  v.  Molineui, 
168  N.  Y.  264,  61  N.  E.  286,  63  L. 
R.  A.  193   (1901). 

South  Carolina. —  State  v.  Dukes, 
40  S.  C.  481,  19  S.  E.  134   (1893). 

Tennessee. —  Britton  v.  State,  4 
Coldw.  173   (1867). 

Teiras. —  McClure  v.  State,  (Cr. 
App.  1899)  53  S.  W.  Ill;  Anderson 
V.  State,  14  Tex.  App.  49   (1883). 

Fennonf.— State  r.  Totten,  72  Vt. 
73,  47  Atl.  105   (1900). 

United  States. —  U.  S.  v.  Burr,  25 
Fed.  Cas.  No.  14,694    (1807). 

England. —  Reg.  i;.  Hirst,  18  Cox 
C.  C.  374  (1896).  See  also,  §§  2698 
et  seq. 
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received  to  corroborate^  or  impeacli^  the  evidence  of  the  injured 
person  should  he  appear  to  testify.  Thus,  where  a  question  arises 
as  to  whether  a  person  alleged  to  have  been  injured  by  a  given  act 
consented  to  its  perpetration,  statements  at  other  times,  not  too 
remote  from  the  time  of  the  oocurrence  to  be  relevant  in  a  pro- 
bative sense,^  may  be  shown  to  establish  or  negative  the  fact  of 
consent.*  For  example,  on  an  issue  of  rape,  if  the  prosecutrix 
denies,  as  a  witness,  that  she  made  a  given  statement,  the  accused 
should  reasonably  be  permitted  to  show  that  she  made  it.® 

§  1324.  (Extra-judicial  Admissions;  By  Whom  Made;  Per- 
sons  Beneficially  Interested;  Injured  Person  in  a  Criminal 
Proceeding) ;  Mental  States. —  The  inherent  difBculty  of  drawing 
a  distinction  between  the  independently  relevant  and  the  assert- 
ive capacity  of  an  unsworn  statement  —  upon  which  the  law  of 
evidence  insists  —  has  been  considered  elsewhere.''  It  is  specially 
marked,  as  is  there  observed,  in  the  case  of  direct  statemeoits  of 
intent,  intention  or  purpose.  It  is  not,  surprising,  therefore,  to 
find  a  marked  disagreement  in  opinion  between  the  courts  in 
different  jurisdictions  as  to  whether  the  declarations  of  an  injured 
person  are  admissible  as  to  his  purpose  or  intent  in  visiting  the 
scene  of  a  given  res  gestce.  JSTaturally,  adopting  the  view-point 
of  independent  relevancy,  judges  have  held  that  where  the  mental 
state  is  probative  or  constituent  the  declarations  of  the  injured 
party  logically  tending  circum'stantially  to  establish  it  are  to  be 
received.^  On  the  other  hand,  adopting  the  attitude  of  scrutiniz- 
ing the  statement  declaring  the  existence  of  a  given  mental  state 
as  an  assertive  one,  the  conclusion  that  it  should  be  rejected  as 
hearsay  has  impressed  certain  tribunals  as  inevitable.^ 

§  1323-1.  State  v.  Byrne,  47  Conn.  N.  W.  399   (1890)  ;  King  v.  Com.,  20 

465    (1880).     And  see  Dunn  v.  State,  S.  W.  224,  14  Ky.  L.  Eep.  254  (1892). 

45  Ohio  St.  249,  12  N.  E.  826  (1887).  5-  Carroll  v.  State,  74  Miss.  688,  23 

2.  Georgia.— Belt  v.  State,  103  Ga.  So.  395,  60  Am.  St.  Eep.  539   (1897). 

13,  29  S.  E.  451   (1897).  §  1324-1.  §  2580. 

Illinois.- Amtine    v.    People,    110  *•  ^™'«  "■  S*^**'  ^^  N.  J.  L.  495 

111    248    (1884)  (1878);   Black  v.  State,   9  Tex.  App. 

Io^oa.- SUte  V.   Emeigh,    18   Iowa      '''  ^''''^  '  ^'"'^  ^-  »°°<^"=1''  ^'  ^t. 
^  '  116,  47  Am.  Dec.  676   (1847). 

3.  Kirby  v.  State,  9  Yerg.   (Tenn.) 

383,  30  Am.  Dec.  420  (1836)  :  Adams 
14La.  Ann.  830  (1859).  .     o*  *       /t        r.       \  .LV? 

^         '  V.   State,    (Tex.    Cr.    App.    1901)    64 

MassackuseUs.-Com.v.-DensmoTe,  g,   ^_    io55;    Johnson   v.    State,    23 

13  Allen  535    (1866).  Tex.  App.   206,   2  S.  W.  609    (1886); 

3.  §§  1709  et  seq.  State  v.  Power,  34  Wash.  34,  63  Pac. 

4.  State  V.  Perigo,  80  Iowa  37,  45  1113  (1901). 

Vol,  II         106 


133    (1864). 
Louisiana. —  State    v.    Maitremme, 
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§  1325.  (Extra-judicial  Admissions;  By  Whom  Made;  Per- 
sons Beneficially  Interested;  Injured  Person  in  a  Criminal 
Proceeding) ;  Res  Gestae. —  A  res  gestce  fact  constituently  relevant 
is,  as  has  been  said,  admissible  per  se.^  In  the  present  connection 
no  exception  to  the  rule  is  presented.  Statements  by  an  injured 
person  frequently  constitute  important  facts  in  the  res  gestw.  As 
such,  they  are  uniformly  and  unquestionably  admissible;^ — 
although  not  by  virtue  of  any  law  or  rule  relating  to  the  procedural 
rules  under  v?hich  admissions  are  received.  As  admissions,  the 
declarations  oould  affect  neither  the  prosecution  nor  the  accused. 
No  relation  of  agency  exists  in  either  case.  So  far,  however,  as 
part  of  the  res  gestae,  their  right  to  be  considered  by  the  court  is 
undoubted. 

§  1326.  ( Extra-judicial  Admissions;  By  Whom  Made;  Per- 
sons  Beneficially  Interested) ;  Test  of  Beneficial  Interest. —  Little 
difficulty  arises  in  deciding  when  a  person  whose  declaration  is 
offered  as  an  admission  is  beneficially  interested  within  the  mean- 
ing of  the  rule.  He  who  will  be  entitled  to  receive  the  proceeds 
of  success,^  or  a  portion  of  them  or  who  would  be  obliged  to 
respond  to  an  adverse  result  in  the  event  of  failure^  is  beneficially 

§1325-1.   §§  2594  e*  seg.  Massachusetts. —  Com.    v.    Crowley, 

Z.Alabama. —  Dismukes  c.  State,  83  165  Mass.  569,  43  N.  E.  509   (1895). 

Ala.  289,  3  So.  671   (1886).  Michigan. —  People   v.    Palmer,    105 

Arkansas. —  Appleton    v.    State,    61  Mich.  568,  63  N.  W.  656    (1895). 

Ark.   590,  33  S.  W.  1066    (1896).  Missouri.— State  u.  Kaiser;  124  Mo. 

California. —  Peopde      v.     Murphy,  651,  28  S.  W.  182  (1894). 

45  Cal,  137   (1872).  'New  ^ersej/.— Castner  v.  Sliker,  33 

District    of    Columbia. —  U.     S.     c.  N.  J.  L.  95   (1869). 

Schneider,  21  D.  C.  381   (1902).  Tennessee. —  Morton    v.    State,     91 

Georgia.— Johnson  v.  State,  88  Ga.  Tenn.  437,  19  S.  W.  225   (1893). 

203,  14  S.  E.  208   (1891).  Texas. —  Johnson  v.  State,  30  Tex. 

Illinois.—  Lander  v.  People,  104  111.  App.  419,  17  S.  W.  1070,  28  Am.  St. 

248    (1882).  Rep.  930    (1891). 

Indiana. —  Surber  v.  State,  99  Ind.  Washington. — State  v.  Robinson,  12 

71    (1884).  Wash.  491,  41  Pac.  885   (1895). 

Iowa.—  State  v.  Schmidt,  73  Iowa  United  States. —  Alexander  v.  U.  S., 

469,  35  N.  W.  590   (1887).  138  U.  S.  353,  11  S.  Ct.  350,  34  L.  ed. 

Kentucky.— 'Ra.Tpp   V.    Oom.,   14    B.  954  (1890).    See  also,  §' 1322,  n.  3. 

Mon.  614  (1854).  §  1326-1.  Hamblett  v.  HamWett,  6 

Louisiana. —  State  v.  Desroches,  48  N.  H.  333  (1833). 

La.  Ann.  428,  19  So.  250  (1896).  2.  Bayley     v.     Bryant,     24     Pick. 

jlf ainc— State  v.   Wagner,   61  Me.  (Mass.)     198     (1839);     Kerehner    v. 

178   (1872).  Reilly,  72  N.  C.  171   (1875). 

Maryland. —  Robinson  v.    State,    57  Partners  in  crime. — Where  one  said 

Md.  14   (1881).  to  be  jointly   guilty   of  a  crime   for 
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interested  within  the  rule.  This  obligation  to  respond  to  an  ad- 
verse decision  must,  however,  be  a  legal  one ;  a  moral  obligation 
does  not  suffice.*  The  interest,  moreover,  of  the  proposed  declar- 
ant in  the  issue  of  the  litigation  must  be  direct  rather  than  in- 
direct,* present  and  actual,  rather  than  future  iand  contingent. 
It  should  be  pecuniary  and  proprietary®  rather  than  be  induced 
by  a  sentimental  concern  based  on  natural  relationship®,  profes- 
sional connection''^  or  some  similar  cause.  Neither  a  public  prose- 
cutor in  a  criminal  proceeding,^  even  one  whose  private  wrongs 
rest  on  the  same  facts  on  which  a  public  prosecution  is  based  and 
who,  therefore,  will  be  affected  by  the  issue,®  nor  a  person  inter- 
ested in  the  same  rights  as  are  involved  in  the  pending  litigation^" 
are  real  parties  in  interest  within  the  meaning  of  the  rule. 

§  1327.  (Extra-iudicial  Admissions;  By  Wtiom  Made;  Per' 
sons  BeneScially  Interested);  Persons  Acting  in  Fiduciary 
Capacity. —  The  administrative  principle  is  carried  out  with  com- 
plete consistency  in  case  of  the  nominal  parties  who  act  in  a 


which  the  alleged  associate  ia  on  trial 
is  not  a  person  beneiieially  interested 
in  such  a  sense  as  to  make  his  state- 
ments ladmissible  against  the  one  on 
trial.  Kohlhoss  v.  Mobley,  (Md. 
1905)    62  Atl.  336  (crim.  eon.). 

3.  Stratford  v.  Sanford,  9  Conn. 
275  (1832)  (to  indemnify  in  case  of 
loss ) . 

4.  Stockholders  of  a  corporation 
are  not  persons  whose  admissions  will 
be  received  in  suits  to  which  the  cor- 
poration is  a  party.  FarfieM  Co. 
Turnpike  Co.  v.  Thorp,  13  Conn.  173, 
180    (1839). 

In  America,  the  same  rule  applies 
to  municipal  corporations.  The  dec- 
laration of  a  town  proprietor  is  not 
competent  as  the  admission  of  the 
town. 

In  England,  the  rule  is  otherwise, 
so  far,  at  least,  as  relates  to  the  in- 
habitant of  a  parish.  R.  v.  Hard- 
wicke,  11  East  578,  585   (1809). 

5.  The  pecuniary  or  proprietary  in- 
terest must,  morever,  be  in  the  im- 
mediate results  of  the  litigation  on 
which  the  statement  is  offered.  That 
its  result  will  indirectly  affect  him, 
in  these  particulars,  does  not  render 
the  declaration  admissible. 


6.  Taylor  v.  Grand  Trunk  R.  Co., 
48  N".  H.  304,  3  Am.  Rep.  239   (1869). 

7.  Underwood  v.  Hart,  23  Vt.  120 
(1850)     (attorney). 

8.  Williams  v.  State,  52  Ala.  411, 
412  (1875)  ;  Green  v.  State,  113  Ga. 
638,  37  S.  E.  885   (1901). 

9.  Bridges  v.  State,  110  Ga.  246,  34 
S.  E.  1037  (1899);  Harper  v.  State, 
101  Ind.  109,  111  (1884)  (bas- 
tardy) ;  Com.  V.  Sanders,  14  Gray 
(Mass.)  394  (1860)  (embezzlement); 
State  V.  Knock,  143  Mo.  515,  44  S.  W. 
235  (1898)  (mother  of  a  prosecutrix 
in  charge  of  rape). 

The  victim  of  a  crime  is  not  a  real 
person  in  interest  in  a  criminal  prose- 
cution in  any  sense  which  renders  com- 
petent as  against  the  government,  as 
admissions,  his  statements  as  to  pro- 
bative or  res  gestw  facts.  Shields  v. 
State,  149  Ind.  395,  49  N.  E.  351 
(1898)  (murdered  man)  ;  State  v. 
Terry,  172  Mo.  313,  72  S.  W.  513 
(1903)  (murdered  man);  State  v. 
Deal,  41  Or.  437,  70  Pac.  584  (1903) 
(owner  of  stolen  horse).  See  also, 
§  1322,  nn.  5  et  seq. 

10.  Hamlin  v.  Fitch,  Kirby  (Conn.) 
174   (1786). 
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dduciary  capacity.-'  Wliere  the  trustee  is  deemed  a  nominal  party, 
the  declaration  of  the  person  whom  he  represents  is  competent.^ 
TViere  on  the  other  hand  the  trustee  is  regarded  as  being,  at  law, 
the  actual  party  to  the  litigation  the  statements  of  the  cestui  que 
trust  are  rejected.^  In  this  case,  only  the  representative  capacity 
of  the  declarant  will  be  regarded.*  iStatements  made  before  the 
trustees  acquired  the  representative  capacity  are  inadmissible." 
Those  made  by  him  after  he  has  parted  with  it,  or  ceased  to  rep- 
resent the  estate,®  are  equally  so. 

§  1328.  (Extra-judicial    Admissions;    By     Whom    Made); 

Privity  and  Agency. — Persons  for  whose  statements  a  party  is  re- 
sponsible are  in  general,  of  two  classes  (a)  Pri^-ies,  (b)  Agents. 
While  the  custom  of  treating  the  declarations  of  agents  or 
privies  as  part  of  the  law  of  evidence  is,  it  must  be  confessed, 
firmly  established  by  long  usage,  the  custom  is  not  one  easily  de- 
fended on  either  scientific  or  practical  grounds.  Under  what  cir- 
cumstance an  agent  is  entitled  to  bind  his  principal  is  prescribed 
in  part  by  the  general  law  of  agency  and,  in  part  by  the  specific 
branch  of  substantive  law,  ci'\T.l  or  criminal,  to  which  these  gen- 
eral principles  are  applied.  Whether,  for  example,  the  statement 
of  the  conductor  or  motorman  as  to  the  cause  of  an  accident  is  an 
admission  of  the  street  railway  company,  whether  the  declaration 

§   1327-1.  §   1320  resented  by  the  trustee  and  that  the 

2.  McLemore  v.  Nuckolls,  37  Ala.  latter  is,  in  fact,  merely  an  agent 
662  ( 1861 )  ;  Atchison,  etc.,  R.  Co.  for  the  former.  May  v.  Taylor,  6  M. 
17.    Ryan,    62   Kan.    682,    64   Pac.    603  &  Gr.  261    (1843). 

( 1901 )  ;   Reagan  v.  Grim,  13  Pa.  St.  4.  It  has  been  suggested  that  the 

508     (1850).      See    aa    to    guardian,  executor  or   other   trustee  should  he 

CoUis    V.    Bowen,    8    Blackf.     (Ind.)  assimilated  to  the  legal  status  of  an 

262  (1846).  agent,    his   statements   being   compe- 

3.  Gray  v.  Cottrell,  1  Hill  (S.  C.)  tent  only  when  made  in  connection 
38  (1833);  Merchants'  L.  Assoc,  v.  with  the  discharge  of  the  duties  of 
Yoakum,  98  Fed.  251,  39  C.  C.  A.  56  l>i«  t^'^st.     Charlotte  O.  &  F.  Co.  v. 

(1899).     The   statement  of  a  cestui  RipPy.   123  N.  C.  656,  31  S.  E.  879 

que  trust  is  either  wholly  inadmissi-  (1898). 

We  against  his  trustee,  or  admissible  5.  Plant  v.  McEwen,  4  Conn.   544, 

only  as  to  Ms  own  interest,  where  the  548    (1823)     (executor);    Horkanu. 

trustee  holds  in   trust,  not  for  him  Benning,   111   Ga.   126,   36  S.  E.  432 

only,  but  for  others.     Doe   d.   Row-  (1900)    (administrator);  Williams  i;. 

landson  v.  Wainwright,   8   Ad.   &  E.  C^l^e^.    39     Or.     337,    64    Pac.    763 

691(1838).     In  order  that  the  state-  d^^l)    (administrator), 

ment  cestui  que  trust  should  affect  «•  freeman  v.  Brewster,  93  Ga.  648, 

the  trustee  it  must  be  affirmatively  ^1  S.  E.   165    (1894)    (guardianship; 

shown  that  the  interest  of  the  cestui  revocation), 
is  co-extensive  with  the  interest  rep- 
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of  one  conspirator  will  be  received  as  'an  admission  against  his 
associates  in  the  common  enterprise,  are  obviously  questions  to  be 
determined  by  the  substantive  law  of  stree't  railways  or  that  of  con- 
spiracy, as  these  are  affected  by  the  general  principles  of  agency. 
They  have  no  proper  place  in  the  law  of  evidence,  which  confines 
itself,  in  this  connection,  to  stating,  as  a  rule  of  procedure,  that 
the  declaration  of  one  who,  by  the  rule  of  substantive  law,  is  able 
to  affect  a  party,  will,  if  made  under  circumstances  to  which  the 
substantive  law  attaches  the  effect  of  modifying  his  position,  be 
equally  admissible  in  evidence  with  -a  similar  statement  by  the 
party  himself.  An  adequate  treatment  of  declarations  by  agents 
lor  privies  therefore  involves  consideration  of  one  laspect  of  the 
entire  corpus  juris.  Hence  to  use  illustrative  instances  seems  not 
only  liable  to  the  imputation  that  such  a  course  would  be  apt  to 
■be  misleading  rather  than  helpful,  while  the  need  of  illumination 
is  not  apparent  in  case  of  a  rule  so  obvious  as  to  gain  little,  if  any- 
thing by  such  a  treatment.  Consideration  of  circumstances  under 
which  the  substantive  law  extends  the  admission-making  power 
to  agents  and  privies,  will  be  limited  and  confined  to  matters  hav- 
ing a  'definite  relation  to  the  subject  of  evidence,  for  example,  the 
peculiar  use  which  certain  'oourts  have  made  of  the  phrase  "  res 
gestos"  as  ap'plied  to  the  declarations  of  those  standing  in  rela- 
tions of  agency  or  privity  to  the  party, 

§  1329.  (Extra-judicial  Admissions;  By  Whom  Made);  Ad- 
missions by  Privies —  Upon  the  establishment  to  the  satisfaction 
of  the  judge,-^  of  circumstances  which  by  substantive  law  consti- 
tute 'a  relation  of  privity  between  the  declarant  and  a  party  to  the 
record  ^  regarding  real  property^  or  personal  estate  the  statements 
made  by  a  person  standing  in  such  relation  are  competent  as  ad- 
missions against  the  party,  if  made  while  the  speaker  held  the 

§  1329-1.  Aiken  v.  Cato,  25  Ga.  154  lessor."      McDonald    v.    Gregory,    41 

(1857);   Houston  v.  McCluney,  8  W.  Iowa  513,  516    (1875).     "By  persons, 

Va.  135    (1874).  privy  to  the  former  parties,  is  really 

2.  "  The       term      privity      means  meant  persons  claiming  under  them." 

mutual  or   successive  relationship  to  Morgan  v.  Nicholl,  L.  E.  2  C.  P.  117, 

the  same  rights  of  property.        The  119,  12  Jur.  (N.  S.)   963,  36  L.  J.  C. 

executor  is  in  privity  with  the  tes-  P.  86,  15  L.  T.  Rep.   (N.  S.)   184,  15 

tator,  the  heir  with  the  ancestor,  the  Wkly.  Eep.  110    (1866). 

assignee  with  the  assignor,  the  donee  Receivers. —  There     is     no     such 

with  the  donor,  the  lessee  with  the  privity   between   successive   receivers 
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title  to  the  interest  in  respect  to  which  privity  is  claimed.*  The 
general  rule  is  that  statements  of  relevant  facts  made  by  persons 
owning  real  or  personal  property,  made  during  the  continuance 
of  the  ownership  are  available,  as  admissions,  against  a  successor 
in  title,  when  the  latter  is  a  party  to  a  litigation  concerning  the 
property,** 


appointed  by  the  court  that  the 
petition  filed  by  a,  predecessor  is  ad- 
missible against  one  subsequently  ap- 
pointed. Liverpool  &  L.  &  G.  Ins. 
Co.  V.  McNeill,  (Or.  1898)  89  Fed. 
131,  32  C.  C.  A.  173  [certiorari  de- 
nied 172  U.  S.  647,  19  S.  Ct.  885,  43 
L.  ed.   1182    (1898)]. 

3.  Langley -y.  Andrews,  (Ala.  1905) 
38  So.  238   (mortgage). 

Statements  regarding  boundaries 
in  disparagement  of  extent  of  terri- 
tory claimed  are  within  the  rule. 

Connecticut. —  Deming  v.  Carring- 
ton,  12  Conn.  1,  30  Am.  Dec.  591 
(1837). 

Georgia. —  Towner  v.  Thompson,  82 
Ga.  740,  9  S.  E.  672    (1889). 

Illinois. —  Elgin  v.  Beckwith,  119 
111.  367,  10  N.  E.  558   (1887). 

Maine. —  Treat  v.  Strickland,  23 
Me.   234    (1843). 

Michigan. —  Jones  v.  Pashby,  67 
Mich.  459,  35  N.  W.  152,  11  Am.  St. 
Rep.    589    (1887). 

New  Hampshire. — Smith  ».  Powers, 
15  N.  H.  546    (1844). 

New  Jersey. —  Cox  v.  Tomlin,  19 
N.  J.  L.  76    (1842). 

New  York. —  Bush  v.  Hicks,  2 
Thomps.  &  C.  356   (1873). 

North  Carolina. —  Cansler  v.  Fite, 
50  N.   C.  424    (1858). 

Pennsylvania. —  Benner  v.  Hauser, 
11  Serg.  &  R.  352   (1824). 

Texas. —  Bird  v.  Pace,  26  Tex.  487 
(1863). 

Canada. —  Niles  v.  Burke,  14  N. 
Brunsw.  237   (1873). 

4.  Whelohel  r.  Gainsville,  etc.. 
Electric  R.  Co.  116  Ga.  431  42  S.  E. 
776  (1902);  Elliott  r.  Western  Coal 
&  Mining  Co.,  243  111.  614,  90  N.  E. 
1104     (1910).      See    also,    Floyd    v. 


Kulp   Lumber   Co.,   222   Pa.   257,   71 

Atl.  13    (1908). 

5.  Alabama. —  Arthur  v.  Gayle,  38 
Ala.  259    (1862). 

Connecticut. —  Norton  v.  Pettibone, 
7  Conn.  319,  18  Am.  Dec.  116  (1829). 

Georgia. —  Meek  r.  Holton,  22  Ga. 
491    (1857). 

Illinois. —  Waggoner  v.  Cooley,  17 
111.   239    (1855). 

Louisiana. — -Leefe  v.  Walker,  18 
La.   1    (1841). 

Maryland. —  Robinett  v.  Wilson,  8 
Gill   179    (1849). 

Massachusetts. —  Binney  v.  Hull,  5 
Pick.  503   (1827). 

Missouri. — Brown  v.  Patterson,  224 
Mo.   639,   124  S.  W.  1    (1909). 

Missouri. —  Cavin  v.  Smith,  24  JIo. 
221    (1857). 

New  York. —  Jackson  v.  M'Chesney, 
7  Cow.  360,  17  Am.  Dec.  521   (1827). 

United  States. —  Gaines  v.  Relf,  12 
How.  472,  13  L.  ed.  1071   (1851). 

England. —  Harrison  r.  Vallance, 
1  Bing.  45,  7  Moore  C.  P.  304,  8  E.  C. 
L.  394    (1822). 

It  certainly  cannot  be  questioned, 
that  admissions  made  by  him  [a 
privy  in  estate]  of  facts,  of  which  he 
was  conversant,  at  u-  time  when  they 
icere  not  in  dispute,  having  no  inter- 
est to  make  false  admissions,  and 
making  them  to  charge  himself,  are 
evidence  against  him,  and  those 
claiming  under  him,  by  title,  subse- 
quent to  such  admissions."  Richards 
V.  Swan,  7  Gill  (ild.)  366,  375 
( 1848 ) .  It  would  seem  that  this  rule 
is  too  restricted; — the  portions  in 
italics  being  qualifications  affecting 
probative  weight  rather  than  condi- 
tioning  admissibility. 


1687  An  Illogical  Distinction.        §§  1330,  1331 

§  1330.  (Extra' judicial  Admissions;  By  Whom  Made;  Ad- 
missions by  Privies);  Evidence  Primary. —  Declarations  of  this 
kind  are,  like  other  admissions,  primary  evidence,^  They  are 
equally  competent  though  the  declarant  is  present  in  court  and 
available  as  a  witness.^ 

Impeachment. —  In  impeaching  a  witness  vrho  testifies  ajs  a 
privy  his  inoonsisitent  declarations  on  other  occasions  are  com- 
petent for  purposes  of  impeachment  though  they  would  not  be 
available  against  the  party  himself  as  admissions  e.  g.,  where 
made  after  alienation  of  the  res? 

§  1331.  (Extra'judicial  Admissions;  By  Whom  Made;  Ad- 
missions by  Privies) ;  Independent  Relevancy. —  Close  beside  the 
nile  under  consideration,  which  admits  the  statement  of  one  privy 
in  title  to  a  party  as  the  admissions  of  the  latter  lies  another  rule 
which  nearly  resembles  and  is  frequently  confused  with  it.  The 
difficulty  is  natural  and  indeed  inevitable.  It  results  primarily, 
'as  has  been  often  said,  from  an  attempt  by  the  law  of  evidence, 
in  the  so  called  "  rule  against  hearsay "  ^  to  draw,  in  a  branch 
of  the  law  governed  confessedly  by  reason,  a  legal  distinction 
where  no  logical  difference  can  be  detected.  To  undertake  to 
distinguish  between  the  effect  of  statement  as  proof  of  what  it 

§   1330-1.  Connecticut.— Veming  v.  ^t  E.  114,  3  L.  J.  kT  B.  131,  3  N.  & 

'Oarrington,  13  Conn.  1,  30  Am.  Dec.  M.  849,  38  E.  C.  L.  76   (1834)  ;  Bar- 

591    (1837).  ough  V.  White,  4  B.  &  C.  335,  10  E. 

Illinois. —  Sandifer    V.    Hoard,    59  C.  L.  600,  3  C.  &  P.  8,  13  E.  C.  L. 

111.  346    (1871).  430,  6  D.  &  R.  379,  3  L.  J.  K.  B.   (O. 

Kentucky.— Smith    v.    Leforce,    14  S.)    337    (1835);    Ivat    v.    Finch,   1 

Ky.  L.  Rep.  399   (1893).  Taunt.  141,  9  Rev.  Rep.  716   (1808). 

Maine. —  Holt   v.  Walker,    36    Me.  See   also,  Lynn  v.  Jeter,    7    Blackf. 

107,  45  Am.  Dec.  98   (1846).  (Ind.)   300   (1844);  Coit  v.  Howd,  1 

Maryland.— ■  Coale  V.  Ka,iringtOTi,  7  Gray  (Mass.)   547   (1854);  Bristol  «. 

Harr.  &  J.  147   (1836).  Dann,  12  Wend.   (N.  Y.)  142,  37  Am. 

North  Carolima. —  Johnson  v.  Pat-  Dee.  132   (1834). 

terson,  9  N.  C.  183,  11  Am.  Dec.  756  2.    "  It  is   asked,  why  not  swear 

(1833).  him?    The  answer  is,  the  party  likes 

Pennsylvama.   —   Gibblehouse      V.  his  declaration  better.    He  may,  from 

Stong,  3  Rawle  437  (1833).  some    motive,    vary    his    statement; 

Vermont. —  Alger    V.    Andrews,    47  and  the  party  offering  his  evidence  is 

Vt.   338   [overruling  Hines  v.  Soule,  alone  to  judge."     Guy  v.  Hall,  7  N. 

14  Vt.  99]    (1875).  C.    (3  Murphey)    150,  153    (1819). 

Virginia. —  Walthol  v.  Johnston,  3  3.   Vogt  v.  Baldwin,  30  Mont.  323, 

Call  375    (1800).  51  Pac.  157   (1897);  Josephi  v.  Fur- 

Vnited  Stoies.— Gaines  v.  Relf,  12  nish,  37  Or.  260,  41  Pac.  424  (1895). 

How.  473,  13  L.  ed.  1071  (1851).  §  1381-1.     §§  3698  et  seq. 

England. —  Woolway  v.  Rowe,  1  A. 
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asserts  and  the  mere  dynamic  effecl3  of  its  own  existence  is,  in 
reality,  impossible.  Among  the  necessary  effects  of  its  mere  exist- 
ence is  belief  or  non-belief  on  the  part  of  the  hearer  in  the 
existence  of  the  fact  which  it  asserts.^  Such  a  distinc- 
tion, however,  the  English  law  of  evidence  seeks  to  draw, 
placing  assertive  statements,  i.  e.,  statements  used  as  evi- 
dence of  the  fact  asserted,  and  therefore,  to  a  certain  extent, 
admissions,  in  a  class  by  themselves.  A  statement  of  fact 
comes  out,  however,  by  the  law  of  procedure,  from  under  the 
operation  of  the  rule  against  hears'ay,  and  becomes  independ- 
ently relevant  in  proportion  as  the  making  of  the  statement 
rather  than  the  declarant's  belief  in  it  is  the  important 
point  to  be  established.  The  rule  against  hearsay,  as  is  more  at 
length  illustrated  elsewhere^  leaves  entirely  unaffected  the  use 
of  the  statement  in  other  relations  than  as  evidence  of  the  exist- 
ence of  the  fact  asserted. 

The  declarations  of  those  standing  in  relations  of  privity  to  a 
party  may  be  relevant  in  certain  of  these  other  capacities. 

§  1332.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad= 
missions  by  Privies;  Independent  Relevancy);  Admissions  Dis- 
tinguished—  Where  the  statement  of  a  privy  is  admissible  as  a 
fact  regardless  of  the  truth  of  what  it  asserts,  i.  e.,  is  independ- 
ently relevant,  its  use  is  far  more  imconditioned  by  procedural 
rules  than  would  be  the  case  with  the  statement  of  a  privy  offered 

2.  The  making  of  a  definite  deela-  fact,  because  it  is,  or  at  some  time 
ration  by  one  who  has  ample  knowl-  has  been  felt  that  the  taking  of  such 
edge  as  to  the  truth  and  no  controll-  an  obligation  was  essential  to  pro- 
ing  motive  to  misrepresent,  is  rele-  duce  the  subjective  state  in  the  mind 
vant  to  the  truth  of  the  statement.  of  the  declarant  under  which  alone 
According  to  human  experience  the  his  statements  could  be  fairly  deemed 
declarant  made  the  statement  because  dependable  and  trustworthy.  In  case 
he  believed  it  to  be  true  and  he  of  a  'party  the  rules  of  procedure 
would  not  have  believed  it  to  be  true  which  have  imposed  the  general  re- 
unless  it  had  been.  It  will  be  noted  quirement  of  a  judicial  oath  relaxed 
that  the  essential  element  is  the  sub-  the  requirement  of  the  procedural 
jective  state  of  the  declarant's  mind,  rule  in  favor  of  the  adverse  party, 
his  knowledge  and  truthfulness.  The  and  the  rules  of  privity  and  agency 
English  law  of  procedure  has  been  extend  the  persona  of  the  party  in 
unable  to  free  itself,  as  yet,  from  the  a  manner  which  the  rules  of  admin- 
formal  requirement  of  a  judicial  istration  have  adopted  as  the  basis 
oath  (§  2713)  partly,  perhaps,  as  a  of  their  own  action, 
relic  of  an  age  of  pure  mechanical  3.  §§  3574  et  seq. 
formalism    (§§   369  et  seq.)   and,  in 
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as  the  admission  of  a  party  to  the  litigation.  Viewed  in  the  latter 
aspect,  as  an  admission,  the  declaration  of  the  privy  must  have 
been  made  while  he  held  the  interest  now  owned  by  the  party 
against  whom  his  statement  is  offered,  it  must,  in  most  cases,  in 
order  to  be  relevant,  have  been  against  the  interest  of  the  declar- 
ant, it  can  be  used  only  against  a  successor  in  title  when  the  latter 
is  a  party  to  the  litigation  in  which  the  evidence  is  offered.  On 
the  other  hand,  the  independently  relevant  declarations  of  a  privy 
are  competent  in  a  litigation  between  third  persons;^  they 
may  be  received  although  self-^serving,^  or  made  after  alienation 
of  the  interest  in  respect  to  which  the  privity  is  claimed.* 

§  1333.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad= 
missions  by  Privies;  Independent  Relevancy);  Claim. —  For 
example,  that  a  former  possessor  of  real  -^  or  personal  ^  property 
has  declared  during  the  time  of  his  possession^  that  he  owned  it, 

Earl,      18 


§  1332-1.  Steed  v.  Knowles,  97  Ala. 
573,  580,  12  So.  75  iciting  Lucy  V. 
Tennessee,  etc.,  R.   Co.,  92  Ala.  246, 

8  So.    246]     (1893). 

2.  Self-serving  statements,  espe- 
cially those  in  narrative  form,  made 
after  alienation,  may  be  irrelevant 
when  offered  against  the  alienee. 
Ouild  V.  Hull,  127  111.  523,  20  N.  E. 
665  (1889)  ;  Gay  v.  Gay,  26  Ohio  St. 
402  (1875).  See  also,  Newell  v. 
Horn,  47  N".  H.  379  ^citing  Morrill 
V.  Titcomb,  8  Allen  (Mass.)  100] 
(1867);  Smith  V.  Powers,  15  N.  H. 
546  (1844);  Shaffer  v.  Gaynor,  117 
N.  C.  15,  23  S.  E.  154   (1895). 

3.  Howell  V.  Howell,  59  Ga.  145 
(1877). 

§  1333-1.  Alabama. —  Savery  v. 
Moore,   71  Ala.  236    (1881). 

Connecticut. —  Peck,  etc.,  Co.  v.  At- 
water  Mfg.  Co.,  61  Conn.  31,  23  Atl. 
699    (1891). 

Illinois. —  Herscher  v.  Brazier,  38 
111.  App.  654    (1890). 

Indiana. — ^  Steeple  V.  Downing,  60 
Ind.  478    (1878). 

Iowa. —  Griffin  v.  Turner,  75  Iowa 
250,  39  N.  W.  294    (1888). 

Maryland. —  Keener  v.  Eauffman, 
16   Md.   296    (1860). 

Massachusetts. —  Tyler    v.   Mather, 

9  Gray  177    (1857). 


Michigan. —  Bower 
Mich.   367    (1869). 

New  Hampshire. —  South  Hampton 
V.  Fowler,  54  N.  H.  197    (1874). 

Neio  Jersey. —  Outcalt  V.  Ludlow, 
32  N.  J.  L.  239    (1867). 

New  York. — -Hurlburt  v.  Hurlhurt, 
128  N.  Y.  420,  28  N.  E.  651,  26  Am. 
St.  Rep.  482    (1891). 

Pennsylvania. — ■  Bennett  v.  Biddle, 
150  Pa.  St.  420,  24  Atl.  738    (1892). 

Texas. —  Wilson  v.  Simpson,  80 
Tex.  279,  16  S.  W.  40    (1891). 

Vermont. — ^  Bennett  v.  Camp,  54 
Vt.   36    (1882). 

United  States. —  Ward  v.  Cochran, 
71   Fed.   127,   18   C.   C.   A.   1    (1895). 

2.  Alabama. — -Guy  v.  Lee,  81  Ala. 
163,  2  So.  273    (1886). 

Iowa. — ^  Taylor  v.  Lusk,  9  Iowa 
444    (1859). 

Missouri. — ^Wilson  v.  Albert,  89 
Mo.  537,  1  S.  W.  209   (1886). 

Tennessee. —  Sharp  v.  Miller,  3 
Sneed  42    (1855). 

Virginia. — ^  Smith  v.  Towne,  4 
Munf.   191    (1814). 

3.  Subsequent  declarations  are 
irrelevant,  except  so  far  as  they  affect 
the  question  of  the  existence  of  a 
prior  claim  during  possession.  Tier- 
ney  v.  Gorbett,  S  Mackey  (D.  C.)  264 

(1883). 


§§  1334,  1335       Admissions;  Extea-Judicial. 


1690 


is  not,  indeed,  under  the  rule  against  hearsay,  any  evidence  that 
he,  as  a  matter  of  law  and  fact,  did  own  it.  But  such  declara!tions 
are  excellent,  if  not  necessary,  evidence  that  the  possessor  claimed 
to  do  so.  They  characterize  his  possession  as  adverse,  and  so  are 
available  to  a  subsequent  holder.  In  general,  such  statements  are 
competent  as  to  the  nature,*  extent,^  and  other  essential  features 
of  the  possession. 

§  1334.  (Extra=judicia!  Admissions;  By  Whom  Made;  Ad- 
missions  by  Privies;  Independent  Relevancy);  Disclaimer. — 

The  rule  is  the  same  as  to  disclaimer  of  ownership  regarding  real  ■'■ 
or  personal  ^  property. 

§  1335.  (Bxtra=judiciai  Admissions;  By  Whom  Made;  Ad- 
missions by  Privies;  Independent  Relevancy) ;  Mental  Condition. 
—  The  meu'tal  condition  of  the  declarant,  standing  in  relation 
of  privity  to  the  party  as  to  his  mental  capacity  to  do  certain  acts^ 
may  be  material.  If  so,  declarations  of  the  predecessor  in  title 
tending  circumstantially  to  establish  the  existence  of  a  relevant 
mental  condition  are  competent.  The  statement  must,  however, 
be  distinguished  from  the  admissions  of  a  privy.  The  declara- 
tions are  verbal  acts.  They  are  relevant  not  because  they  state 
the  truth  but  for  the  reason  that  they  were  made,  and  so  became 


4.  Wisdom  v.  Reeves,  110  Ala.  418, 
18  So.  13  .(1895);  MeCurtain  v. 
Grady,  1  Indian  Terr.  107,  38  S.  W. 
65  (1896). 

5.  California. — Austin  v.  Andrews, 
71   Oal.   98,   16  Pac.   646    (1886). 

Florida. —  Daggett  v.  Willey,  6 
Fla.  482    (1855). 

North  Carolina. —  Ellis  v.  Harris, 
106  N.  C.  395,  11  S.  E.  248   (1890). 

Pennsylvania. —  Gratz  v.  Beates,  45 
Pa.  St.  495   (1863). 

Vermont. —  Hale  v.  Rich,  48  Vt. 
217    (1876). 

Canada. —  Sartell  v.  Scott,  11  N. 
Brunsw.   166    (1864). 

§  1334-1.  Hamilton  v.  Paine,  17 
Me.  219  (1840)  ;  N«\v  Jersey  Zinc, 
etc.,  Ck).  V.  Lehigh  Zinc,  etc.,  Co.,  59 
K  J.  L.  189,  35  Atl.  915  (1896); 
Whittaker  v.  Thayer,  (Tex.  Civ.  App. 
1909)   123  S.  W.  1137.     It  is  not  ma- 


terial that  the  time  required  for  ac- 
quiring a  title  by  adverse  possession 
has  elapsed  at  the  time  of  making 
the  declaration.  Whittaker  v.  Thayer, 
(Tex.  Civ.  App.  1909)  123  S.  W. 
1137. 

2.  Alabama. —  Gillespie  v.  Burle- 
son, 28  Ala.   551    (1856). 

Georgia. —  Smith  v.  Page,  72  Ga. 
539    (1884). 

Louisiana. —  Brown  v.  Stroud,  34 
La.   Ann.   374    (1882). 

Massachusetts. —  Fellows  v.  Smith, 
130  Mass.  378    (1881). 

New  Hampshire. — -  Caswell  V.  Hill, 
47  N.  H.  407   (1867). 

Tennessee. —  Lee  v.  Johnson,  (Ch. 
App.  1899)    53  S.  W.  183. 

§  1335-1.  Howell  v.  Howell,  59  Ga. 
145  (1877);  Dowie  v.  Driscoll,  203 
111.  480,  63  N.  E.  56    (1903). 
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mamfestations  of  an  inward  state  or  condition  to  the  existence  of 
whicli,  in  turn,  they  point.  They  are  not  offered  as  evidence  of 
the  truth  of  the  assertion.  Consequently,  they  are  not  exceptions 
to  the  rule  excluding  hearsay,  nor  are  they  admissions. 

§  1336.  (Extra- judicial  Admissions;  By  Whom  Made;  Ad' 
missions  by  Privies;  Independent  Relevancy);  Mental  State. — 
It  may  be  necessary  to  establish  the  existence  of  other  probatively 
relevant  ^  facts  in  connection  with  a  predecessor  in  title.  Among 
the  constituent,  or  res  gestae''  facts  to  be  established  in  a  given  case 
with  regard  to  a  predecessor  in  title  may  be  the  existence,  on  his 
part,  of  a  mental  state  relevant  to  the  issue.*  This  may  happen 
when  it  is  necessary  to  establish  intent  in  connection  with  domicil,* 
the  existence  of  fraud  or  its  absence,  or  in  making  proof  of  other 
facts.®      Assent^  or  knowledge  whether  acquired  by  notice'^  or 


I  1336-1.  It  is  said  that  such  facts 
are  admissible  on  the  principle  of  the 
res  gestm.  Brice  v.  Lide,  30  Ala.  647, 
68  Am.  Deo.  14S  (1857);  Roeber  v. 
Bowe,  30  Hun  (N.  Y.)  379  (1883); 
Trotter  v.  Watson,  6  Humphr.  ( Tenn.) 
509  (1846).  It  would  be  more  cor- 
rect, perhaps,  to  say  that  the  declara- 
tions are  either  themselves  facts  in 
the  res  gestae  or  where  they  are  not, 
furnish  probative  evidence  as  to  the 
existence  of  some  res  gestcB  fact, 
especially  where  a  mental  state  is  in- 
volved. 

2.  The  statement  of  a  predecessor 
in  interest  may  be  used  to  fix  a  date. 
Cook  V.  Knowles,  38  Mich.  316  (1878). 

3.  Connecticut. —  Carney  v.  Hen- 
nessey, 74  Conn.  107,  49  Atl.  910,  53 
L.  R.  A.  199   (1901). 

Kentiickt/. —  Adams  v.  Buford,  6 
Dana  406   (1838). 

Louisiana. —  Groves  i;.  Steel,  3  La. 
Ann.  380   (1848). 

Massachusetts. —  Gibbs  v.  Estey,  IS 
Gray   587    (1860). 

Mississippi. —  Wilkerson  v.  Moffett- 
West  Drug  Co.,   21  So.   564    (1897). 

North  Carolina. — ^Norfolk  City  Nat. 
Bank  v.  Bridgers,  138  N.  C.  322,  38 
S.  E.  888   (1901). 


Texas. —  Copp  v.  Swift,  (Civ.  App. 
1894)   26  S.  W.  438. 

4.  Wilson  V.  Terry,  9  Allen  (Mass.) 
214   (1864). 

5.  Connecticut. —  Wainwright  v. 
Talcott,  60  Conn.  43,  32  Atl.  484 
(1891). 

Indiana. —  Wallis  v.  Luhring,  134 
Ind.  447,  34  N.  E.  231    (1892). 

Massachusetts. — Whitney  v.  Wheeler, 
116  Mass.  490    (1875). 

New  York. —  Hopkins  v.  Clark,  35 
N.  Y.  Suppl.  360,  90  Hun  4  (1895)  ; 
McAdams  v.  McAdams,  80  Ohio  St. 
232,  88  N.  E.  543    (1909)    (fraud). 

Pennsylvania. —  Perkins  v.  Has- 
brouck,  155  Pa.  St.  494,  36  Atl.  695 
(1893). 

Vermont. —  Redding  v.  Redding,  69 
Vt.   500,   38  Atl.  230    (1897). 

6.  Stallings  v.  Finch,  25  Ala.  518 
(1854)  ;  Nunn  v.  Owens,  2  Strobh. 
(S.  C.)  101  (1847);  Beecher  v. 
Parmele,  9  Vt.  353,  31  Am.  Dec.  633 
(1837). 

The  time  as  of  which  the  assent 
is  proved  must  not  be  too  remote 
to  be  relevant.  Gibbs  v.  Estey,  15 
Gray   (Mass.)   587,  589    (1860). 

7.  Fisher  v.  Leland,  4  Cush.  (Mass.) 
456,  458,  50  Am.  Dec.  805   (1849). 
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otiierwise®  stand  in  the  same  position.  In  like  manner  the  opera- 
tion of  influence  ^  on  the  mind  of  a  predecessor  in  interest  may  be 
shown  by  his  relevant  statements,  received  not  as  admissions,  but 
as  independently  relevant  facts. 

§  1337.  (Extta=judicial  Admissions;  By  Whom  Made);  Ad- 
missions by  Agents. —  As  has  been  said,  the  rules  of  agency  are 
those  of  substantive  law.  As  related  to  procedure  in  connection 
with  ladmissions,  the  substantive  law  contents  itself  with  declar- 
ing that  the  declarations  of  an  agent,  whenever  such  statements 
would,  under  the  laws  of  agency,  affect  the  principal,^  are  com- 
petent lagainst  the  latter,  as  his  admissions  whenever  he  appears 
as  party  to  an  action  to  the  issues  of  which  the  fact  stated  by  the 
agent  is  relevant.  So  simple  and  fundamental  a  rule  admits  of 
extremely  extended  application. 

§  1338.  (Extra= judicial  Admissions;  By  Whom  Made;  Ad- 
missions  by  Agents);  Agency  Must  be  Affirmatively  Shown. — 

The  existence  of  all  requisite  conditions  for  a  valid  declaration 
by  an  agent  must  be  shown  by  the  proponent  of  the  evidence. 
Unless  the  fact  be  admitted  ^  this  includes  proof  that  the  relation 
of  agency  itself  exists  between  the  declarant  and  the  party 
'against  whom  the  declaration  is  offered.     This  must  be  affirma- 

8.  Alahama. —  Stewart  v.  Hood,  10  ningham,  (Tex.  Civ.  App.  1908)  113 
Ala.  600    (1846).  S.  W.  767. 

Arizona. —  Rush  v.  French,  1  Ariz.  The   admissions   of  an  agent  may 

99,  25  Pac.  816   (1874).  also,     under     proper     circumstances, 

Massachusetts. — Bicknell  v.  Mellett,  aflfect  'himself.    Leyner  v.  Leyner,  123 

160  Mass.  328,  35  N.  E.  1130   (1S94).  Iowa  185,  98  N.  W.  628    (1904). 

Missouri. —  Taliaferro  v.  Evans,  160  Admissions  by  conduct.—  The  prin- 

Mo.  380,  61  S.  W.  185   (1901).  cipal  and  agent  are  so  identified  that 

New  York. —  .4  dams   v.   Bowerman,  a  principal  is  under  no  such  obliga- 

109   N.   Y.   23,   15  N.  E.  874    (1888).  tion    to    reply    to    the    letters   of    his 

9.  Lemon  v.  Jenkins,  48  Ga.  313  agent  as  to  make  their  contents  com- 
(1873).  petent  against  him  as  his  own  admis- 

§   1337-1.    Cohn  &  Goldberg  Lum-  sions   should   he   fail   to    deny   them, 

her   Co.  v.   Rohbins,    (Ala.   1909)    48  Kahl  v.  Jansen,  4  Taunt.  565  (1812 

South  853;  Montgomery  Moore  ^Ifg.  Interpreters.— Where     the     admis 

Co.  V.  Leeth,  (Ala.  1909')   50  So.  210;  sions   of   an    agent  would   affect  his 

Brickell  v.  Camp  Mfg.  Co.,  147  N.  C.  principal,  his  statements  through  an 

118,  60  S.  E.  905    (19*08)  ;   Tenhet  r.  interpreter  have  the  same  effect,  and 

Atlantic  Coast  Line  R.  'Co.,  83  S.  C.  the    translator   himself   need   not  he 

465,   64  S.   E.  332    (1909);    El  Paso  produced.    Reid  v.  Hoskins,  5  E.  &  B. 

&  S.  W.  R.  'Co.  V.  Eichel  &  Weikel,  729    (1852). 

(Tex.    Civ.    App.    1910)     130    S.    W.  §    1338-1.     Bibby   v.    Thomas,    131 

922;  Gulf,  C.  &  S.  F.  Ry.  Co.  r.  Cun-  Ala.  350,  31  So.  432  (1901). 
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tively  shown,^  by  the  proponent  of  the  statement,  to  the  reason- 
able satisfaction  of  the  judge.     This  may  be  done  by  the  use  of 


2.  AUliama. —  Postal  Tel.  Cable  Oo. 
V.  Brantley,  107  Ala.  683,  18  So.  331 
(1894). 

California. —  Union  Transp.  Co.  v. 
Basaett,  118  Cal.  604,  60  Pac.  754 
(1897). 

Colorado. —  Union  Coal  Co.  v.  Ed- 
man,  16  Colo.  438,  27  Pao.  1060 
(1891). 

Georgia. —  Blitch  v.  Central  E,.  Co., 
76  Ga.  333  (1886).  See  also,  Howell 
V.  W.  F.  Maine  &  Co.,  127  Ga.  574, 
56  S.  E.  771  (1907);  Indiana  Fruit 
Co.  V.  Sandlin,  125  Ga.  322,  54  S.  E. 
65  (1906);  Brooke  r.  Lowe,  123  Ga. 
358,  50  S.  E.  146   (1905). 

Idaho. — Axtell  v.  Northern  Pac.  Ry. 
Co.,  74  Pac.  1075    (1903). 

Illinois. —  Pease  v.  Trench,  197  111. 
101,  64  N.  E.  368    (1902). 

Iowa. — -  Donovan  v.  Driscoll,  116 
Iowa  339,  90  N.  W.  60   (1902). 

Kansas. — ^Chellis  v.  Coble,  37  Kan. 
558,  15  Pac.  505  (1887).  See  also, 
J.  I.  Case  Plow  Works  v.  Pulaifer, 
(Kan.  1908)   98  Pac.  787. 

Kentucky. —  Bean  v.  Taylor,  61  S. 
W.  31,  22  Ky.  L.  Rep.  1665  (1901). 
See  also,  Nicola  Bros.  Co.  v.  Hurst, 
28  Ky.  L.  Rep.  87,  88  S.  W.  1081 
(1905). 

Maine. —  Sleeper  v.  Union  Ins,  Co., 
61  Me.  267    (1873). 

Maryland. —  Atwell  v.  Miller,  11 
Md.  348,  69  Am.  Dec.  306  (1857). 
See  also,  Fdfer  v.  Clearfield  &  Cam- 
bria Coal  &  Coke  Co.,  103  Md.  1,  62 
Atl.  1123   (190-6). 

Massachusetts. —  Baker  v.  Gerrish, 
14  Allen  301    (1867). 

Michigan. —  Turner  v.  Phoenix  Ins. 
Co.,  55  Mich.  236,  31  N.  W.  326 
(1884). 

Minnesota. —  Rodes  v.  St.  Anthony, 
etc.,  Elevator  Co.,  49  Minn.  370,  52 
N.  W.  37  ( 1893 )  ;  Gates  v.  Manny, 
14  Minn.  21   (1869). 

Mississippi. —  Bernheim  v.  Hahn,  65 
Miss.  459,  4  So.  539  (1888). 


Missouri. —  Hamilton  v.  Berry,  74 
Mo.  176  (1881).  See  also,  Walkeen 
Lewis  Millinery  Co.  v.  Johnston,  131 
Mo.  App.  693,  111  S.  W.  639  (1908)  ; 
Spencer  v.  Traveler's  Ins.  Co.,  112 
Mo.  App.  86,  86  S.  W.  899   (1905). 

New  Hampshire. —  Carlton  v.  Pat- 
terson, 39  N.  H.  580  (1854).  See 
also,  Wendell  v.  Abbott,  45  N.  H. 
349    (1864). 

New  Jersey. —  Callaway  v.  Equita- 
ble Trust  Co.,  67  N.  J.  L.  44,  50  Atl. 
900  (1902).  See  also,  Brounfield  V. 
Denton,   (N.  J.  1905)  61  Atl.  378. 

New  Mexico. —  Kirehner  v.  Laugh- 
liii,  5  N.  M.  365,  23  Pac.  175 
(1890). 

New  York. —  Wickham  v.  Lehigh 
Valley  R.  Co.,  83  N.  Y.  Suppl.  146 
85  App.  Div.  183  (1903).  See  also, 
Arnold  v.  Rockland  Lake,  etc.,  Co., 
108  N.  Y.  Suppl.  296,  123  App.  Div. 
659  (1908);  Gerry  v.  Siebrecht,  88 
N.  Y.  Supp.   1034    (1904). 

North  Carolina. —  Munroe  v.  Stutts, 
31  N.   C.  49    (1848). 

Oregon. —  Mattia  v.  Hosmer,  37  Or. 
533,  62  Pac.  17,  633  (1900).  See 
also,  Sloan  v.  Sloan,  78  Pao.  893 
(1904). 

Pennsylvania. —  Myerstown  Bank  v. 
Roessler,  186  Pa.  St.  431,  40  Atl.  963 
(1898). 

■South  Carolina. —  Eraser  v.  Charles- 
ton, 8  S.  C.  318  (1876).  See  also, 
Mims  V.  Western  Union  Telegraph 
Co.,  83  S.  C.  247,  64  S.  E.  336 
( 1909 )  ;  Ragsdale  v.  Southern  Ry. 
Co.,  69  S.  C.  429,  48  S.  E.  466 
(1904). 

Tennessee. —  Moore  v.  Bettis,  11 
Humphr.  67,  53  Am.  Dee.  771  (1850). 
Texas. —  Blain  v.  Pacific  Express 
Co.,  69  Tex.  74,  6  S.  W.  679  (1887). 
Utah. —  Nelson  v.  Southern  Pac. 
Co.,  15  Utah  325,  49  Pac.  644  (1897). 
See  also,  Rutan  v.  Huck,  30  Utah  317, 
83  Pac.   833    (1906). 
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direct  testimony  including  tkat  of  the  agent  himself/  or  by  a 
resort  to  circumstantial  evidence.*  Thus  it  may  be  shown  that  the 
alleged  agent  has  acted  for  his  principal  upon  other  occasions  con- 
cerning matters  similar  to  those  involved  in  the  present  suit  and 
that  the  validity  of  his  acts  has  been  recognized  by  the  principal.' 
Simply  acting  as  agent,  without  proof  of  ratification  by  the  prin- 
cipal, is  not  sufficient.® 

§  1339.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad- 
missions by  Agents;  Agency  Must  be  Affirmatively  Shown); 

Proof  of  Agency  by  Declarations  of  Agent. —  "Wl^ile  the  testimony 
of  an  lagent  to  the  existence  of  the  agency  is  unquestionably  com- 


Virginia. —  Baltimore,  etc.,  R.  Co. 
V.  Gallahue,  12  Gratt.  655,  65  Am. 
Dec.  254  (1855)  ;  Munson  v.  Mc- 
Gregor, 49'  Wash.  276,  94  Pac.  1085 
(1908). 

West  Virginia. —  Eastburn  v.  Nor- 
folk, etc.,  R.  Co.,  34  W.  Va.  681,  13 
S.  E.  819    (1891). 

Wisconsin. —  Sehwalbach  v.  Chicago, 
etc.,  R.  Co.,  73  ^Yis.  137,  40  N.  W. 
579    (1888). 

United  States.— V.  S.  v.  Boyd,  5 
How.  29,  13  L.  ed.  36  (1847)  ;  West- 
cott  V.  Bradford,  29  Fed.  Cas.  No. 
17,429,  4  Wash.  492  (1824).  See 
also,  Kamm  v.  Rees,  (Or.  1910)  177 
Fed.  14,  100  C.  C.  A.  432. 

England. —  Jones  p.  Shears,  4  A.  & 
E.  833,  3  H.  &  W.  43,  5  L.  J.  K.  B. 
153,  6  N.  &  M.  428,  31  E.  C.  L.  365 
(1836). 

Canada.— 'Riley  v.  St.  John,  11  N. 
Brunsw.  78    (1864). 

India. —  Goi  indji  v.  Chhotalal,  2 
Bombay  L.  Rep.  651  (1900).  The 
same  proof  must  be  made  even  be- 
tween members  of  the  family,  e.  g., 
husband  and  wife.  Daugherty  V. 
Taylor,  140  N.  C.  446,  53  S.  E.  296 
(1906). 

Prima  facie  proof  will  be  required. 
Jackson  v.  American  Telephone  & 
Telegraph  Co.,  139  N.  C.  347,  70  L. 
R.  A.  738,  51  S.  E.  1015    (1905). 

Prima  facie  proof  of  agency. — 
Where  a,  party,  testifying  as  a  wit- 
ness, declaresi  that  he  knows  that  a 


designated  .physician  was  in  the  em- 
ploy of  his  adversary,  a  sufficient 
foundation  is  laid  for  admitting  the 
statements  of  the  physician  as  the 
admissions  of  a  party  by  his  agent. 
Brown  v.  Minneapolis,  St.  P.  &  S.  S. 
M.  Ry.  Co.,  108  Minn.  1,  121  N.  W. 
123(1909).  The  eflfect  of  cross-exam- 
ination or  the  introduction  of  other 
evidence  may  be  such  as  to  disprove 
the  statement  of  the  witness;  while 
it  stands  unchallenged,  however,  it  is 
error  to  reject  the  proposed  aximis- 
sion.  The  existence  of  an  agency 
must  be  established  at  least  prima 
facie  before  the  actS'  and  declarations 
of  the  agent  are  competent  against 
the  alleged  principal.  McCormiick  v. 
Williams,  152  N.  C.  638,  68  S.  E.  138 
(1910). 

3.  Davis  V.  Anderson,  (Ala.  1909) 
50  So.  1002;  Connor  r.  Johnson,  59 
S.  C.  115,  37  S.  E.  340   (1900). 

4.  Porter  v.  Robertson,  34  111.  App. 
74  (1889)  ;  Hannan  v.  Greenfield,  36 
Or.  97,  58  Pac.  888  (1899).  See  also, 
C.  N.  Robinson  &  Co.  r.  Green,  (Ala. 
1906)  43  So.  797.  Reputation,  even 
when  coupled  with  the  exercise  of  the 
duties  of  an  agency,  is  not  a  sufficient 
proof  of  the  factum  of  agency.  La- 
fayette, etc.,  R.  Co.  V.  Ehman,  30  Ind. 
83    (1868.) 

5.  Watkina  v.  Vince,  2  Stark.  324 
(1818). 

6.  Courteen  v.  Touse,  1  Camp.  43, 
n   (1807). 
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petent/  to  attempt  to  prove  the  agency  by  tiie  declarations  of  the 
agent  himself  is  merely  petitio  principii,  "  begging  the  question," 
as  the  only  basis  for  receiving  the  statements  against  the  party  is 
by  assuming  the  agency,  which  is  the  precise  point  to  be  proved. 
The  agent's  assertions  are  therefore  rejected,^  except  where  rati- 
fication^ or  other  corroborative  or  confirmatory  evidence*  is  sub- 
mitted or  promised.  The  evidence  as  a  whole  must  be  sufiicient 
to  warrant  the  jury,  as  reasonable  men,  in  finding  the  existence 


§  1339-1.    §  1338,  n.  3. 

Proof  by  admission. —  Where  the 
alleged  agent  is  a  party  to  the  suit, 
his  statement  that  he  is  the  agent  of 
another  may  he  received  as  an  ad- 
mission. See  McRae  v.  Preston,  .i^i 
Fla.  190,  44  So.  946    (1907). 

2.  Alabama. —  Louisville,  etc.,  R. 
Co.  V.  Hill,  115  Ala.  334,  22  So.  163 
(1896). 

California. —  Smith  v.  Liverpool, 
etc.,  Ins.  Co.,  107  Cal.  432,  40  Pac. 
540    (1895). 

Colorado. —  Castner  v.  Rinne,  31 
Colo.  256,  72  Pac.  1052    (1903). 

District  of  Columbia. —  Russell  v. 
Washington  Sav.  Bank,  23  App.  D. 
C.  398   (1904). 

Georgia. —  Williams  v.  Kelsey,  6 
Ga.  365   (1849). 

Illinois. —  Reynolds  v.  Ferree,  86 
111.  570    (1877). 

Indiana. —  Brcckenridge  v.  McAfee. 
54  Ind,  141   (1876). 

Iowa. —  State  v.  Oder,  92  Iowa  767, 
61  N.  W.  190    (1894). 

Kansas. —  McCormick  v.  Roberts,  36 
Kan.  552,  13  Pac.  827   (1887). 

Kentucky. —  Farmer  r.  Levi'is,  1 
Bush  66,  89  Am.  Dec.  610    (1866). 

Maine. —  Hazeltine  v.  Miller,  44 
Me.   177    (1857). 

Maryland. —  Rowland  v.  Long,  45 
Md.  439   (1876). 

Massachtisetis.  —  Richmond  Iron 
Works  V.  Hayden,  132  Mass.  190 
(1882). 

Michigan. —  Bacon  v.  Johnson,  56 
Mich.   182,  23  N.  W.  276    (1885). 

Minnesota. —  Sencerbox  v.  McGrade, 
6  Minn.  484   (1861). 


Missouri. —  Williams  v.  Edwards, 
94  Mo.  447,  7  S.  W.  429    (1887). 

New  Jersey. —  Gifford  v.  Landrine, 
37  N.  J.  Bq.  127   (1883). 

New  York. —  Bank  of  N.  Y.  Bank- 
ing Assoc.  V.  American  Dock,  etc., 
Co.,  143  N.  Y.  659,  38  N.  E.  713 
(1894). 

North  Carolina. —  Francis  v.  Ed- 
wards, 77  N.  C.  271    (1877). 

Pennsylvania. —  Jordan  v.  Stewart, 
23   Pa.  St.  244    (1854). 

Rhode  Island. —  Paulton  v.  Keith, 
23  R.  L  164,  49  Atl.  635,  91  Am.  St. 
Rep.  624    (1901). 

Tennessee. —  Floyd  v.  Woods,  4 
Ycrg.  165   (1833). 

Texas. —  Gonzales  College  v.  Mc- 
Hiigh,   39  Tex.   346    (1873). 

West  Virginia. —  Winkler  v.  Chesa- 
peake, etc.,  R.  Co.,  12  W.  Va.  699 
(1878). 

Wisconsin. —  Gibbs  v.  Holcomb,  1 
Wis.  23  (1853).  An  admission  of 
letters  written  by  "  the  agent  of  the 
defendant,"  is  an  admission  of  the 
agency.  Hunt  v.  Wise,  1  F.  &  F.  445, 
(1859). 

3.  Toledo,  etc.,  R.  Co.  v.  Fisher,  13 
Ind.  258  (1859);  Marsh  v.  Ham- 
mond, 11  Allen  (Mass.)  483  (1866)  ; 
Greene  v.  Dockendorf,  13  Minn.  70 
(1868);  Thayer  v.  Street,  23  U.  C. 
Q.  B.  189    (1863). 

4.  Louisville,  etc.,  R.  Co.  v.  Tift, 
100  Ga.  86,  27  S.  E.  765  (1896)  ; 
Sumner  v.  Saunders,  61  Mo.  89 
(1872);  Texas  Standard  Cotton-Oil 
Co.  V.  National  Cotton-Oil  Co.,  (Tex. 
Civ.  App.  1897)  40  S.  W.  159.  See 
also,  Mulford  v.  Rowland,  (Colo. 
1909)    100  Pac.  603;   Ham  v.  Brown 
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of  an  agency.®  The  court  is  at  liberty,  by  virtu©  of  its  general 
power  to  control  the  order  in  which  evidence  is  offered,®  to  accept 
the  statement  of  the  agent,  de  henej —  its  permanent  place  in  the 
case  being  contingent  upon  the  introduction  of  evidence  showing 
the  agency. '^ 

§   1340.   (Extra=judScial  Admissions;  By  Whom  Made;  Ad- 
missions by  Agents) ;  Statement  Must  be  Within  Scope  of  Agency. 

—  Under  the  genecral  rules  of  agency,  the  statement  must  be  made 
within  the  scope  of  the  agency,  actual  or  constructive.  The  dec- 
laration must  be  made  while  the  agent  is  engaged  on  the  business 
of  the  principal,  and  in  coiirse  of  bona  fide^  effort  to  advance  his 
interests  by  the  statement  which  the  agent  has  made.^    It  follows 


Bros.,  2  Ga.  App.  71,  58  S.  E.  316 
(1907)  ;  Shesler  v.  Patton,  100  N.  Y. 
Supp.  286,  114  App.  Div.  846    (1906). 

5.  Alabama. —  Huntaville,  etc.,  R. 
Co.  V.  Corpening,  97  Ala.  681,  13  So. 
295    (1893). 

loioa. —  Peters  r.  Davenport,  104 
Iowa  625,  74  N.  W.  6    (1898). 

Minnesota. —  Gates  v.  Manny,  14 
Minn.  21    (1869). 

'New  Bampshire. —  Wendell  v.  Ab- 
bott, 45  N.  H.  349    (1864). 

Pennsylvania. —  Oil  City  B^iel  Sup- 
ply Co.  r.  Boundy,  122  Pa.  St.  449, 
15  Atl.  865    (1888). 

Texas. —  Barbee  j;.  Spivey,  (Tex. 
Civ.  App.  1895)    32  S.  W.  345. 

Prima  facie  proof  has  been  required. 
— Munroe  v.  Stutts,  31  N.C.  49  ( 1848 ) . 
The  requirement,  however,  seems  too 
•  stringent.  Intrinsically,  the  state- 
ments of  the  agent  may  be  sufficiently 
probative  to  complete  the  proof, 
although  the  direct  proof  of  agency 
alone  might  fall  far  short  of  a  prima 
facie  quality. 

6.  §  367. 

7.  Buist  V.  Guice,  96  Ala.  255,  11 
So.  280  (1892);  Wabash,  etc.,  Canal 
V.  Bledsoe,  5  Ind.  133  (1854)  ;  Smith 
V.  Dodge,  3  N.  Y.  Suppl.  866,  49 
Hun  611  (1888).  But  see  also, 
Learned-Letcher  Lumber  Co.  v. 
Ohatchie  Lumber  Co.,  Ill  Ala.  453, 
17   So.   934    (1895);    Toledo,  etc.,   R. 


Co.  V.  Fisher,  13  Ind.  258  (1859)  ; 
Rosenstock  r.  Tormey,  32  Md.  169,  3 
Am.  Rep.  125    (1869). 

§  1340-1.  That  the  declarant  is  also 
an  agent  for  the  party  producing  his 
statement  is  not  a  ground  of  objec- 
tion, in  the  absence  of  bad  faith. 
Copeland  v.  Boston  Dairy  Co.,  184 
Mass.  207,  68  N.  E.  218    (1903). 

2.  Alabama. —  Belmont  Coal,  etc., 
Co.  V.  Smith,  74  Ala.  206  (1883); 
Fleming  v.  Lunsford,  50  So.  921 
(1909).  See  also,  Clark  r.  Dxmn, 
(Ala.  1909)    50  So.  93. 

Arkansas. —  Shields  v.  Smith,  37 
Ark.   47    (1881). 

California. —  Knarston  v.  Manhat- 
tan L.  Ins.  Co.,  140  Cal.  57,  73  Pac. 
740    (1903). 

Colorado. —  Edmunds  v.  Curtis,  8 
Colo.   605,  9   Pac.   793    (1885). 

Connecticut. —  Perkins  v.  Burnet,  2 
Root  30  (1793). 

District  of  Columbia. —  Main  f. 
Aukam,  13  App.  Gas.  375    (1898). 

Oeorgia. — Akers  v.  Ivirke,  91  Ga. 
590,  18  S.  E.  366  (1893).  See  also, 
Central  of  Georgia  Ey.  Co.  r.  Ameri- 
cus  Const.  Co.,  133  Ga.  392,  65  S.  E. 
855    (1909). 

Illinois. —  Matzenbaiigh  v.  People, 
194  111.  108,  63  N.  E.  546,  88  Am.  St. 
Rep.  134  (1902).  See  also.  Young  v. 
Grand  Lodge,  etc.,  of  Illinois,  149 
III.  App.  603    (1909). 
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that  the  declaration  of  an  alleged  agent  made  prior  to  the  trans- 
action to  which  the  statement  relates  cannot  be  received  to  affect 
his  principal.^  As  is  customarily  said,  it  is  not  part  of  the  res 
gestcB.* 

§  1341.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad- 
missions by  Agents);  Specific  Authority  Must  be  Shown. —  It  is 

not  sufScient  that  the  agent  should  be  authorized  to  act  in  the 

Indiana. —  Burns   v.   Thompson,   91  South    Carolina. —  Rookard    v.    At- 

Ind.   146    (1883).  lanta  &  C.  Air  Line  Ry.  Co.,  65  S.  E. 

loica. —  D.  M.  Osborne  v.  Ringland,  1047    ( 1909 ) . 

98  X.  W.  116   (1904).  See  also,  J.  I.  Texas. —  Standefer  v.  Aultman,  etc., 

Case  Threshing  Mach.   Co.  v.   Fisher  Machinery  Co.,    (Civ.  App.   1904)    78 

&  Auey,   (Iowa  1909)   122  N.  W.  575.  S.   W.   552;   Supreme  Lodge,  Knights 


Kentucky. —  Yocum  v.  Barnes,  8  B. 
Mon.  496   (1848). 

Louisiana. —  Caldwell  v.  Nelson 
Morris  &  Co.,  125  La.  301,  51  So.  205 
(1910);  Barrow  V.  Brown,  28  La. 
Ann.   459    (1876). 

Maine. —  Heath  v.  Jaquith,  68  Me. 
433    (1878). 

Mary  kind. —  Thomas  v.  Stern- 
heimer,  29  Md.  268   (1868). 

Massachusetts. — ^Copeland  v.  Boston 
Dairy  Co.,  184  Mass.  207,  68  N.  E. 
218    (1903). 

Minnesota. —  Greene  v.  Dockendorf, 

13  Minn.  70    (1868). 
Mississippi. —  Cook  v.  Whitfield,  41 

Miss.   541    (1867). 

Missouri. —  Bergeman  v.  Indianapo 
lis,  etc.,  R.  Co.,  104  Mo.  77,  15  S.  W, 
992    (1890). 

New  Hampshire. — -Woods  v.  Banks, 

14  N.  H.  101  (1843). 
New  Jersey. —  Callaway  v.  Equita- 
ble Trust  Co.,  67  N.  J.  L.  44,  50 
Atl.  900  (1901).  See  also,  Hill 
Adams  Exp.  Co.,  74  N.  J.  Law  338 
68  Atl.  94    (1907). 

New  York. —  Keeter  v.  Salisbury,  33 
N.  Y.  648    (1865). 

North  Carolina. —  Holt  v.  Johnson, 
129  N.  C.  138,  39  S.  E.  796   (1901). 

Oregon. —  Patterson  v.  United  Arti- 
sans, 43  Or.  333,  72  Pac.  1095   (1903). 

Pennsylvania. —  Merrick  Thread  Co. 
i;.    Philadelphia   Shoe    Mfg.    Co.,    115 
Pa.  St.   314,   8  Atl.  794    (1886). 
Vol.  II.         lOr 


of  Honor,  v.  Rampy,  (Civ.  App.  1898) 
45  S.  W.  422. 

Vermont. —  Baldwin  v.  Douhleday, 
59  Vt.  7,  8  Atl.  576  (1886).  See 
also,  Taplin  &  Rowell  v.  Marcy,  81 
Vt.  428,  71  Atl.  72    (1908). 

Washington. — Selber  v.  Springbrook 
Trout  Farm,  19  Wash.  49,  53  Pac. 
238    (1898). 

West  Virginia. —  Baltimore,  etc.,  R. 
Co.  V.  Christie,  5  W.  Va.  325   (1872). 

Wisconsin. —  Fey  v.  I.  0.  0.  F. 
Mutual  L.  Ins.  Soc,  98  N.  W.  306 
(1904). 

United  States.^  Stute  of  Missouri 
ex  rel.  Dykes  v.  Hencken,  174  Fed. 
624,  98  C.  C.  A.  378  (1909)  ;  Cliquot 
V.  V.  S.,  3  Wall.  114,  18  L.  ed.  116 
(1865)  ;  U.  S.  V.  The  Burdett,  9  Pet. 
682,  9  L.  ed.  273    (1835). 

England. —  Schumack  v.  Lock,  3  L. 
J.  C.  P.  0.  S.  57,  10  Moore  C.  P.  39, 
17  E.  C.  L.  565  (1825);  Peto  v. 
Hague,   5  Esp.   134    (1804). 

Personal  advice  or  suggestion,  by 
an  agent  however  well-intentioned, 
does  not  bind  the  principal.  Swift  & 
Co.  V.  'Redhead,  (Iowa  1909)  123  N". 
W.  140.  In  the  same  way,  the  personal 
malice  of  the  agent  cannot  be  im- 
puted to  the  principal.  Little  v. 
Rich,  (Tex.  Civ.  App.  1909)  118 
S.  W.  1077. 

3.  Wells  V.  Royer  Wheel  Co.,  (Ky. 
1908),  114  S.  W.  737. 

4.  §  1344. 
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matter  to  which  his  declaration  relates ;  it  is  further  required  that 
the  making  of  the  statement  itself  be  within  his  authority.^  In 
other  words,  it  is  necessary  not  only  that  the  declarant  be  an  agent 
to  do  the  business  on  which  he  is  engaged  at  the  time  of  making 
the  declaration,  but  also  that  he  should  be  authorized  to  make  the 
declaration  itself.^  Statements  prior  to  the  delegation  of  power 
to  act  as  agent  made  by  one  who  afterwards  was  given  such  power 
are  incompetent  to  affect  one  who  subsequently  became  the  prin- 
cipal.^ This  rule  holds  even  where,  as  in  case  of  the  future  officers 
of  a  proposed  corporation,*  the  formation  of  the  relationship  has 
been  definitely  prearranged.  Equally  incompetent  to  bind  the 
principal  with  statements  made  before  the  relation  of  agency  began 


§  1341-1.  Pacific  Mut.  L.  Ins.  Co. 
V.  Walker,  67  Ark.  147,  53  S.  W.  675 
(1899). 

Self-serving  statements  by  an  agent 
are  not  receivable  as  admissions  of 
the  principal.  Greene  v.  Dockendorf, 
13  Minn.  70  (18C8)  ;  Slocum  v.  Put- 
nam, (Tex.  Civ.  App.  1894)  25  S.  W. 
53. 

2.  Alahama. —  Winter  v.  Burt,  31 
Ala.  33    (1857). 

California. —  Luman  v.  Golden  An- 
cient Cixannel  Min.  Co.,  140  Cal.  700, 
74  Pac.  307    (1903). 

Georgia. —  Sweeney  c.  Sweeney,  119 
Ga.  76,  46  S.  E.  76   (1903). 

Illinois. —  Curran  v.  Pullman  Pal- 
ace Car  Co.,  27  III.  App.  572   (1888). 

Indiana. —  Baker  v.  Carr,  100  Ind. 
330    (1884). 

Kansas. —  Missouri  Pac.  R.  Co.  v. 
Johnson,  55  Kan.  344,  40  Pac.  641 
(1895). 

Kentucky. —  Parker  v.  Cumberland 
Telephone,  etc.,  Co.,  77  S.  W.  1109, 
25  Ky.  L.  Rep.  1391    (1904). 

Massachusetis. —  Crowley  v.  Boston 
Elevated  Ry.  Co.,  204  Mass.  241,  90 
N.  E.  532  (1910);  Creed  v.  Creed, 
161  Mass.  107,  63  N.  E.  749    (1894). 

Missouri. —  Lackey  v.  Schreiber,  17 
Mo.  146    (1852). 

Montana. —  Hogan  v.  Kelly,  75  Pac. 
81   (1904). 

'New  Hampshire. —  Batchelder  v. 
Emery,  20  N.  H.  165   (1849);  Cork- 


ran  V.  Taylor,  (N.  J.  Suppl.  1908) 
71  Atl.  124. 

New  York. —  Diehl  v.  Watson,  85 
N.  y.  Suppl.  851,  89  App.  Div.  445 
(1903).  See  also,  E.  C.  Fuller  Co. 
V.  Pennsylvania  R.  Co.,  113  N.  Y. 
Supp.  1001,  61  Misc.  Rep.  599 
( 19'09 )  ;  Stonehill  Wine  Co.  v.  Lupo, 
110  N.  Y.  Suppl.  408   (1908). 

Pennsylvania. —  Monocacy  Bridge 
Co.  V.  American  Iron  Bridge  Mfg.  Co., 
83  Pa.  St.  517    (1877). 

South  Carolina. —  Moore  v.  Dickin- 
son, 39  S.  C.  441,  17  S. E.  998   (1893). 

Texas. —  St.  Louis,  etc.,  R.  Co.  t . 
Carlisle,  (Civ.  App.  1904)  78  S.  W. 
553. 

Yermont. —  Wheelock  v.  Hardwick, 
48  Vt.  19   (1875). 

Common  agent. —  Where,  as  in  cer- 
tain lines  of  mercantile  business,  a 
common  agent  is  employed,  his  state- 
ments may  be  received,  under  suit- 
able conditions,  by  either  of  the 
parties  to  the  transaction  against  the 
other.  Webster  v.  P.  W.  iloore  & 
Son,  108  Md.  572,  71  Atl.  466  (1908) 
(broker). 

3.  Moffit  V.  Witherspoon,  32  N.  C. 
185  (1849);  Portland  First  Nat. 
Bank  v.  Linn  County  Nat.  Bank,  30 
Or.  296,  47  Pac.  614  (1897);  Clarke 
V.  Baker,  2  Whart.  (Pa.)  340  (1836). 

4.  Fogg  r.  Pew,  10  Gray  (Mass.) 
409,  71  Am.  Dec.  663  (1858)  ;  Matter 
of  Kip,  1  Paige  (N.  Y.)   601   (1829). 
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are  those  which  are  made  by  the  agent  after  it  has  ended."  Subse- 
quent declarations  are  as  inadmissible  as  those  which  are  pre- 
mature. When  one  who  has  been  an  agent  ceases  to  occupy  that 
position  his  declarations,  as  a  rule,  no  longer  affect  his  principal. 
±\0T  is  it  material  whether  the  agency  has  been  revoked,^  or  has  ex- 
pired by  limitation.  Obviously,  all  this  has  no  relation  to  the 
law  of  evidence.  It  is  merely  a  matter  of  substantive  law  relating 
to  the  validity  of  acts  by  agents.  Very  properly  the  fact  that  the 
act  of  the  agent  is  a  statement  is  not  regarded  as  being  of  im- 
portance. 

No  authority  to  waive  rights. —  It  may  be  important  to  observe 
in  this  connection  that  auiiiority  to  make  admissions,  injuriously 
affecting  the  principal  is  by  no  means  a  necessary  result  of  a 
simple  relation  of  agency  regarding  a  specific  matter.     Only  a 


5.  Arkansas. —  Levy  v.  Mitchell,  6 
Ark.   138    (1845). 

California. —  Clunie  v.  Sacramento 
Lumber  Co.,  67  Cal.  313,  7  Pac.  708 
(1885). 

Colorado. — Anthony  v.  Estabrook, 
1  Colo.  75,  91  Am.  Dec.  702    (1867). 

Georgia. — Atlanta  Sav.  Bank  v. 
Spencer,  107  Ga.  629,  33  S.  E.  878 
(1899). 

Illinois. —  Wallace  v.  Goold,  91  111. 
15    (1878). 

Indiana. —  Dickinson  v.  Colter,  45 
Ind.  445    (1874). 

Kansas. —  Greer  v.  Higgina,  8  Kan. 
519    (1871). 

Kentuchy. —  Meredith  v.  Kennedy, 
Litt.  Sel.   Cas.   516    (1821). 

Louisiana. —  Reynolds  v.  Rowley,  3 
La.  Ann.  890   (1847). 

Maine. —  Smith  v.  Bodflsh,  39  Me. 
136    (1855). 

Michigan. —  North  v.  Metz,  57  Mich. 
612,  24  N.  W.  759    (1885). 

Mississippi. —  Skipwith  v.  Robin- 
son, 24  Miss.  688  (1852). 

Missouri. —  Pomeroy  v.  Fullerton, 
131  Mo.  581,  33  S.  W.  173   (1895). 

Wew  Jersey. —  Janeway  v.  Skerritt, 
30  N.  J.  L.  97  (1863). 

T^ew  York. —  Ditmars  v.  Saekett, 
30  N.  Y.  Suppl.  721,  81  Hun  317 
(1894). 


'North  Carolina. —  Craven  ».  Russell, 
118  N.  C.  564,  24  S.  E.  361   (1896). 

Oregon. — ^Adkins  v.  Monmouth,  41 
Or.  266,  68  Pac.  737    (1902). 

Pennsylvania. —  Sliavr  v.  Susque- 
hanna Boom  Co.,  135  Pa.  St.  324,  17 
Atl.  426    (1889). 

South  Carolina. — Raiford  V.  French, 
11  Rich.  367    (1858). 

Texas. —  Bigham  v.  Carr,  21  Tex. 
142   (1858). 

Vermont. —  Stiles  v.  Danville,  43  Vt. 
282    (1869). 

Virginia. —  Lake  v.  Tyree,  90  Va. 
719,  19  S.  E.  787    (1894). 

Washington.  —  American  Copper, 
etc..  Works  v.  Galland-Burke  Brevir- 
ing,  etc.,  Co.,  30  Wash.  178,  70  Pac. 
236   (1903). 

United  States. — ■  Kenah  v.  The  John 
Markee,  Jr.,  3  Fed.  45  (1880)  ;  Blight 
V.  Ashley,  3  Fed.  Cas.  No.  1,541,  Pet. 
C.  C.  15    (1808). 

Canada. —  Knox  v.  Boivin,  4  Quebec 
Super.  Ct.  311  (1893);  Pinsonnault 
V.  Desjardins,  24  L.  C.  Jur.  100,  L.  N. 
S9   (1879). 

6.  Lewis  V.  Metcalf,  53  Kan.  219, 
36  Pac.  346  (1894)  ;  Loving  Co.  v. 
Hesperian  Cattle  Co.,  176  Mo.  330, 
75  S.  W.  1095  (1903)  ;  Small  v.  Mc- 
Govern,  117  Wis.  608,  94  N.  W.  651 
(1903). 
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relation  of  very  general  delegation  of  power,  constituting  the  agent 
practically  an  alter  ego  of  the  principal  will  confer  by  implication 
the  power  to  make  binding  admissions.  As  a  rule,  agents  are 
selected  and  constituted  for  the  purpose  of  conserving  and  en- 
forcing the  rights  of  a  principal  not  for  that  of  surrendering  or 
even  of  minimizing  them.  Legally,  an  owner  can  frequently  do 
what  he  will  with  his  own.  Such  wide  powers  in  dealing  with  the 
property  and  rights  of  another  are  not  necessarily  conferred  on  an 
agent.  A  party  may  reasonably  be  permitted  to  waive  his  strict 
rights  in  a  way  which  ihe  law  will  not  permit  one  to  do  who  merely 
exercises  a  delegated  authority. 

Near  relationship. —  In  the  absence  of  some  proof  of  special 
agency,'^  the  near  relatives^  or  intimate  personal  friends  of  a  party 


7.  A  statement  made  within  the 
scope  of  an  agency  for  accused  may 
be  received  against  him,  if  otherwise 
relevant. 

Alabama. —  Dyer  v.  State,  88  Ala. 
225,  7  South.  267    (1889). 

Indiana. —  Pierce  v.  State,  109  Ind. 
535,  10  N.  E.  302   (1886). 

Iowa. —  State  i'.  Oder,  92  Iowa  767, 
61  N.  W.  190    (1894). 

Kentuoh'if. —  Wait  v.  Com.,  69  S. 
W.  697,  24  Ky.  L.  Rep.  604   (1903). 

Mississippi. —  Browing  v.  State,  33 
Miss.  47  ( 1857 ) .  The  statement  must 
have  been  made  during  the  existence 
of  the  agency.  State  v.  Spengler, 
(Miss.  1898)   23  So.  33. 

Admissions  by  counsel. —  An  ad- 
mission by  the  defendant's  counsel  in 
a  criminal  case  not  made  with  the 
client's  consent  does  not  bind  him. 
State  V.  Beatty,  45  Kan.  492,  25  Pac. 
899  (1891)  ;  Clayton  v.  State,  4  Tex. 
App.  515  (1878).  Compare  Marmutt 
V.  State,  (Tex.  Cr.  App.  1901)  63 
S.  W,  634.  The  judicial  admission 
of  a  fact  made  in  a  client's  presence 
and  without  objection  from  him  may 
be  read  in  evidence.  People  v.  Garcia, 
25  Cal.  531  (1864).  But  see,  more- 
over, Clayton  r.  State,  4  Tex.  App. 
515  (1878).  In  such  a  case  the  ad- 
mission must  be  received  as  such  by 
counsel  for  the  prosecution,  if  it  is 
to  be  received  by  the  court  the  prose- 


cutor has  the  right  to  prove  the  fact 
if  he  see  fit.  People  y.  Thomson,  103 
Mich.  80,  61  N.  W.  345    (1894). 

8.  Alabama. —  Owens  v.  State,  74 
Ala.  401  (1883).  See  also,  Town  of 
Brighton  v.  Miles,  (Ala.  1907)  44 
So.  394   (son). 

California. —  People    r.    Dixon,    94- 
Cal.  255,  29  Pac.  504    (1892). 

Georgia. —  Gaines  v.  State,  99  Ga. 
703,  26  S.  E.  760  (1896). 

Kansas. —  State  i'.  Beatty,  45  Kan. 
492,  25  Pac.  899   (1891). 

Kentucky. — Ashcraft  v.  'Com.,  68  S. 
W.  847,   24  Ky.  L.  Rep.  488    (1902). 

Louisiana. —  State  v.  Robinson,  37 
La.  Ann.  673   (1885). 

Massachusetts. —  Com.  v.  Robins,  3 
Pick.  63    (1825). 

Michigan. —  People  f.  McBride,  120 
Mich.  166   (1899). 

Missouri. —  State  v.  Jaeger,  66  Mo. 
173    (1877). 

New  York. —  People  v.  McLaughlin, 
35  N.  Y.  Suppl.  73,  13  Misc.  287 
(1895). 

Oftio.— Pratt  v.  State,  19  Ohio  St. 
277    (1869). 

Pennsylvania. —  Warren  v.  Com.,  37 
Pa.  St.  45    (1S60). 

Texas. —  Menges  v.  State,  25  Tex. 
App.  710,  9  S.  W.  49    (1888). 

Between  parent  and  child  no  such 
relation  of  agency  exists  as  to  make 
the    declarations    of    a    minor    child 
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in  a  civil  case  or  of  the  accused  in  a  criminal  one  are  not  entitled 
to  make  admissions  wMch  will  affect  him. 

§  1341a.  (Extra'judiclal  Admissions;  By  Whom  Made;  Ad" 
missions  by  Agents;  Specific  Authority  Must  be  Shown);  Gen- 
eral and  Special  Agency. —  Much  with  regard  to  the  actual  or  os- 
tensible authority  of  one  acting  for  his  principal  under  a  contract 
of  agency  ^  will  be  found  to  depend,  under  the  subsitantive  law, 
upon  whether  the  agency  itself  is  general  ^  or  special.^ 

In  case  of  a  general  agency  the  powers  necessary  for  or  usually 
incident  to  an  agency  of  the  type  disclosed  will  be  assumed,  in  the 
absence  of  evidence  to  the  contrary,  /to  have  been  conferred  upon 
the  agent  in  any  particular  case.  The  actual  state  of  the  relation 
between  the  principal  and  his  agent  may  not  be  material  as  to  the 
authority  of  the  latter  to  bind  the  principal.     For  example,  the 


receivable  against  a  parent  who  is 
being  sued  for  the  minor's  tort.  "  I 
wish  to  point  out  that  an  admission 
by  a,  minor  son  of  a  party  to  a  suit 
is  not  an  admission  on  the  part  of 
such  party.  An  admission  to  be  bind- 
ing and  to  make  proof  must  be  made 
by  one  of  the  parties  to  the  action. 
In  the  present  case  it  is  tlie  minor's 
father  who  is  a  party  to  the  suit  — 
not  the  minor  himself.  It  makes  no 
difference  that  the  father  is  repre- 
senting his  minor  child  and  is  not  a 
party  to  the  suit  from  any  act  on  his 
part.  The  rule  is  always  the  same, 
and  it  must  be  strictly  interpreted." 
Brunet  v.  Roth,  4  East.  L.  Rep. 
(Can.)   311   (1908),  per  Fortin,  J. 

On  the  other  hand,  but  for  like 
reasons,  where  the  minor  is  bringing 
a  suit  the  statements  of  his  parents 
or  other  near  relatives  are  not  to  be 
received  against  him,  Neff  v.  City 
of  Cameron,  213  Mo.  350,  111  S.  W. 
1139  (1908)  (father  and  mother). 
The  same  is  true  of  the  statements  of 
a  "next  friend."  Neff  v.  City  of 
Cameron,  213  Mo.  350,  111  S.  W. 
1139    (1908). 

§  1341a-l.  Definition  of  agency. — 
The  contract  of  agency  may  be  defined 
to  be  a  contract  by  which  one  of  the 


contracting  parties  confides  the  man- 
agement of  some  affair,  to  be  trans- 
acted on  his  account,  to  the  other 
party,  who  undertakes  to  do  the  busi- 
ness and  render  an  account  of  it.  1 
Liverm.  Prin.  &  Ag.  2.  Black's  Law 
Dictionary.  A  contract  by  which  one 
person,  with  greater  or  less  discre- 
tionary power,  undertakes  to  repre- 
sent another  in  certain  business  re- 
lations. Whart.  Ag.  1.  A  relation 
between  two  or  more  persons,  by 
which  one  party,  usually  called  the 
agent  or  attorney,  is  authorized  to  do 
certain  acts  for,  or  in  relation  to  the 
rights  or  property  of  the  other,  who 
is  denominated  the  principal,  con- 
stituent, or  employer.  Bouvier,  quot- 
ing Prof.  Joel  Parker,  MS.  Lect.  1851. 

2.  Rutland  v.  Sonthern  Ey.  Co.,  81 
S.  C.  448,  63  S.  E.  865  (1908) 
(claim  agent).  A  general  agent  is 
one  employed  in  his  capacity  as  a 
professional  man  or  master  of  an  art 
or  trade,  or  one  to  whom  the  princi- 
pal confides  his  whole  business  or  all 
transactions  or  functions  of  a  desig- 
nated class.     Black's  Law  Dictionary. 

3.  A  special  agent  is  one  employed 
to  conduct  a  particular  transaction 
or  authorized  to  perform  a  special 
act.     Black's  Law  Dictionary. 
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statements  of  a  general  agemt  which,  may  be  used  against  his  prin- 
cipal are  not  rendered  less  efficacious,  nor  is  the  use  of  such  ad- 
missions impaired  because  of  the  fact  that  the  principal  is  ignorant 
of  his  acts,  or  because  of  any  undisclosed  instructions  or  other 
limitations  upon  the  agency  which  may  exist  unknown  to  the  per- 
son with  whom  the  agent  is  dealing.*  In  treating  ithe  admissi- 
bility of  declarations  of  agents  and  employees  engaged  in  various 
occupations,  no  general  rule  can  be  formulated  with  any  degree 
of  precision  since  the  scope  of  agency  varies  with  different  occu- 
pations and  in  each  particular  occupation  special  rules  of  sub- 
stantive law  and  of  custom  and  usage  are  applicable. 

The  statements  of  a  special  agent  which  may  be  used  against 
his  principal  are  governed  more  strictly  by  the  exact  extent  of  the 
scope  of  the  agency.  Thus  declarations  of  a  special  agent  must, 
to  be  competent,  be  within  the  precise  scope  of  the  particular 
authority  delegated  and  must  be  made  while  the  agent  is  dis- 
charging the  duties  of  the  particular  work  which  has  been  com- 
mitted to  him.® 

The  statements  of  hoth  general  and  special  agents  are  subject 
to  the  application  of  the  rules  in  reference  to  the  exclusion  of 
declarations  which  do  not  form  part  of  the  res  gestce^  or  which  are 
merely  narrative.''  The  general  rule  of  substantive  law  that  an 
agent  cannot  delegate  his  authority  without  the  assent  of  the  prin- 

4.  Carney  I".  Hennessey,  74  Conn.  Mississippi. —  Skipwith     v.    Eobin- 
107,  49  Atl.  910,  92  Am.  St.  Eep.  199,       son,  24  Miss.  688    (1851). 

53  L.  R.  A.  699  (1901).  ffejrosfco.— Cleveland  Co-operative 
Principal  in  foreign  country.— The  stove  Co.  v.  Hovey,  26  Neb.  624,  42 
absence  from  tbe  country  of  a  prin-  N.  W.  707  ( 1889 ) . 
cipal  enlarges  the  scope  of  a  general  yew  Hampshire. —  Demeritt  v. 
agent  who  is  conducting  the  business  Jleserve,  39  X.  H.  521  (1859);  Cum- 
in the  principal's  absence.  Rotlischild  mings  v.  Putnam,  19  N.  H.  569 
V.  Schuberth,  8  Bosv?.  (N.  Y.)  289  (1848). 
(1861).  O/ito.— Berdan  r.  J.  M.  Hour  Co., 

5.  AUlama.—  'BjD.Mm  v.  Southern  iq  Ohio  Cir.  Ct.  127,  6  Ohio  Cir.  Dec. 
Pump,  etc.,  Co.,  63  Ala.  462    (1879);  jg^    (1899) 

Raisler  v.   Springer,  38  Ala.  703,  82  re.;a..- Hinson  v.  Walker,  65  Tex. 

Am.   Dec.   736    (1863).  ^^3 

Georqta. — -Lewis         V.        Equitable 

Mortg.'co.,  94Ga.  572,  21s.  E.  224.  Wyonnng.  -    Kmnej       v.       Rock 

Indiana.— Krohn   v.    Anderson,    29  Springs   First   Nat.    Bank,    10    Wyo. 

Ind.  App.  379,  64  N.  E.  621    (1902).  l^^,   67   Pac.   471,   98   Am.  St.   Eep. 

Iowa. —  Lucas  v.  Barrett,  1  Greene  ^'^^    (1901). 

510    (1848).  6-    Butters  Salt,  etc.,  Co.  v.  Vogel, 

Massachusetts.— -Rovi%     v.    Canney,  (Mich.  1904)   97  N,  W.  757;  §  1344. 

139  Mass.  41,  29  N.  E.  219   (1885).  7.     §   1346. 
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cipal  does  not  apply  to  ministerial  acts  to  be  performed  by  the 
•agent.* 

§  1342.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad- 
missions by  Agents) ;  Opinion  Excluded. —  In  order  that  the  state- 
ment of  an  agent  should  bind  his  principal,  it  is  essential  that 
the  declaration  should  be  one  of  fact.  His  expressions  of  opinion, 
inference,  conclusion,  or  judgment  are  to  be  rejected.-^  It  is  even 
more  essential  than  in  cases  of  direct  statements  by  a  party^  that 
the  declaration  of  the  agent  should  be  made  upon  the  personal 
knowledge^  of  the  declarant,  rather  than  based  upon  his  informa- 
tion, inferences,  or  conjectures.* 

§  1343.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad- 
missions by  Agents);  Evidence  is  Primary. — Admissions  by  an 
agent  have  the  same  quality  of  primary  proof  which  characterizes 


8.  Bowman  v.  Lickey,  86  Mo.  App. 
47  (1900).  The  statements  of  a-  sub- 
agent  may  bind  liis  principal  even 
though  the  former  is  employed  with- 
out the  authority,  or  ratification,  of 
the  latter,  where  the  subagent's  em- 
ployment is  confined  solely  to  minis- 
terial duties  to  be  performed  by  the 
agent.  Bowman  v.  Lickey,  86  Mo. 
App.  47  (1900).  See  also,  Turney  V. 
Baker,  103  Mo.  App.  390,  77  S.  W. 
479    (1903). 

§  1342-1.  Alabama. —  North  Ala- 
bama Home  Protection  v.  Whidden, 
103  Ala.  203,   15  So.   567    (1893). 

Georgia. —  People's  Nat.  Bank  v. 
Harper,  114  Ga.  603,  40  S.  E.  717 
(1901). 

Illinois. — School  Trustees  v.  Mitch- 
ell, 73  111.  App.  543    (1897). 

Indiana. —  Ohio,  etc.,  R.  Co.  v. 
Stein,  133  Ind.  243,  31  N.  E.  180,  33 
N.  E.  831,  19  L.  R.  A.  733  (1892). 
Kentucky. —  East  Tennessee  Tele- 
phone Co.  V.  Simms,  99  Ky.  404,  36 
S.  W.  171,  38  S.  W.  131,  18  Ky.  L. 
Rep.   761    (1896). 

Massachusetts, —  Boston,  etc.,  R. 
Co.  V.  Ordway,  140  Mass.  510,  5  N. 
E.  637   (1886). 

Michigan. —  Rhode  v.  Metropolitan 
L.  Ins.  Co.,  129  Mich.  113,  88  N.  W. 
400   (1901). 


Mississippi. —  Cook  v.  Whitfield, 
41  Miss.   541    (1867). 

Missouri. —  Kearney  Bank  v.  Fro- 
man,  129  Mo.  427,  31  S.  W.  769,  50 
Am.  St.  Rep.  456   (1895). 

Nelraska. —  Wood  River  Bank  v. 
Kelley,  39  Neb.  590,  46  N.  W.  86 
(1890)  ;  Aschenbach  v.  Keene,  93  N. 
Y.  Suppl.  764,  46  Misc.  Rep.  600 
(1905). 

Pennsylvania. —  Baltimore,  etc.,  R. 
Co.  V.  Sulphur  Spring  Independent 
School  Dist.,  96  Pa.  St.  65,  43  Am. 
Rep.   539    (1880). 

South  Carolina. —  Patterson  v. 
South  Carolina  R.  Co.,  4  S.  C.  153 
(1873). 

Virginia. —  Lake  v.  Tyree,  90  Va. 
719,  19  S.  E.  787   (1894). 

United  States. —  Fidelity,  etc.,  Co. 
V.  Haines,  111  Fed.  337,  49  C.  C.  A. 
379  (1901);  Goetz  v.  Kansas  City 
Bank,  119  U.  S.  551,  7  S.  Ct.  318,  30 
L.  ed.  515   (1886). 

England. —  The  Solway,  10  P.  D. 
137,  5  Aspin.  483,  54  L.  J.  P.  & 
Adm.  83,  53  L.  T.  Rep.  (N.  S.)  680, 
34  Wkly.  Rep.  333   (1885). 

2.  §   1393. 

3.  McCormick  Harvester  Mach.  Co. 
V.  Ripley,  6  Ky.  L.  Rep.  658   (1885). 

4.  Ft.  Smith  Oil  Co.  v.  Slover,  58 
Ark.  168,  24  S.  W.  106  (1893). 
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other  admissions."^  The  declaration  is  equally  competent  though 
the  declarant  be  in  court  and  available  as  a  witness.^  The  evi- 
dence furnished  by  the  fact  of  an  admission  is  primary.^  So, 
also,  the  statement  continues  competent  after  the  death  of  the  prin- 
cipal, if  made  by  the  agent  before  that  event.*  It  is  entirely  un- 
affected by  the  death  of  the  agent.^ 

§  1344.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad" 
missions  by  Agents);  "Res  Gestae"  in  this  Connection. — Among 
the  many  uses  of  the  much  burdened  term  "  res  gestae  "  is  one  in 
connection  vi^ith  the  law  of  agency."''  In  stating  the  rule  that  the 
iagent  must,  in  order  to  affect  his  principal  by  his  declaration, 
have  been  engaged,  at  the  time  "when  it  was  made,  upon  the  busi- 
ness of  his  agency,  the  word  "  business  "  is  Latinized  into  the 
familiar  res  gestce.  The  proposition  is  then  announced  that  for 
the  declaration  of  an  agent  to  affect  the  principal,  it  must  be 
made  as  "  part  of  the  res  gestce."  ^    A  rough  and  misleading  an- 

California. —  Luman  v.  Golden  An-, 
cient  Channel  Min.  Co.,  140  Cal.  700, 
74  Pae.  307    (1903). 

Colorado. —  Edmunds  t'.  Curtis,  8 
Colo.   605,  9  Pac.  793    (1885). 

Georgia. —  People's  Nat.  Bank  i-. 
Harper,  114  Ga.  603,  40  S.  E.  717 
(1901). 

Illinois. —  Llnblom  v.  Ramsey,  75 
111.  246  (1874).  See  also.  Young  v. 
Grand  Lodge,  etc.,  of  Illinois,  149  111. 
App.  603    (1909). 

Indiana. —  U.  S.  Express  Co.  v. 
Rawson,  106  Ind.  215,  6  N.  E.  337 
(1885). 

Iowa. —  Hackett  v.  Freeman,  103 
Iowa  296,  72  N.  W.   528    (1897). 

Kansas. —  Atchison,  etc.,  R.  Co.  v. 
Wilkinson,  55  Kan.  83,  39  Pac.  1043 
(1895). 

Kentucky. — Chesapeake,  etc.,  R. 
■Co.  V.  Smith,  101  Ky.  104,  39  S.  W. 
832,   18   Ky.   L.   Rep.   1079    (1897). 

Louisiana. —  Cald"\vell  r.  Nelson- 
Morris  &  Co.,  125  La.  301,  51  So. 
205   (1910). 

Maryland. —  Baltimore  v.  Lohe,  90 
Md.   310,  45  Atl.  192    (1900). 

Massachusetts. —  Allin  v.  "ffhitte- 
more,  171  Mass.  259,  50  N.  E.  618 
(1898). 


§  1343-1.    §  1291,  n.  6. 

2.  Geylin  r.  De  Villeroi,  2  Houst. 
(Del.)  311  (1858);  Phenix  Mut.  L. 
Ins.  Co.  V.  Clark,  58  N.  H.  164 
(1877).  See  also,  Betts  v.  Planter's, 
etc..  Bank,  3  Stew.  (Ala.)  18 
(1830);  Weir  V.  MoGee,  25  Tex. 
Suppl.  20    (1879). 

3.  Smith  V.  Wallace,  25  Wis.  55 
(1869). 

4.  Hines  v.  Poole,  56  Ga.  638 
(1876). 

5.  Missouri,  etc.,  R.  Co.  v.  Byrne, 
3  Indian  Terr.  740,  49  S.  W.  41 
(1899);  Reynolds  r.  Rowley,  3  Roh. 
(La.)  201,  38  Am.  Dec.  233  (1842); 
Van  Rensselaer  v.  Morris,  1  Paige 
(N.  Y.)  13  (1828)  ;  Howerton  V.  Lat- 
timer,  68  N.  C.  370   (1873). 

§  1344^1.     i  47. 

Ees  gest«  as  used  in  the  present 
treatise  is  confined  to  denoting  that 
portion  of  the  actual  world-happen- 
ings out  of  which  the  right  or  liabil- 
ity asserted  in  the  action  arises,  if 
at  all. 

2.  Alabama. — Strawbridge  v.  Spann, 
8  Ala.  820   (1845). 

Arkansas. —  Byers  v.  Fowler,  14 
Ark.  86    (1853). 
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alogy  between  "business"  and  "res  gestm"  assists  in  creating 
the  confusion  in  the  use  of  an  already  greatly  confused  term  which 
■arises  when  the  phrase  "  res  gestce  "  is  used  to  denote  the  "  busi- 
ness of  the  principal "  in  connection  with  the  law  of  agency.  The 
use  is  extremely  unfortunate  in  its  antagonism  to  the  interests 
of  clearness. 

Under  the  "  Res  Oestce  "  Rule. —  The  courts  of  certain  juris- 
dictions have  taken  a  decided  step  further,  requiring  that  the  dec- 
larations of  the  agent  should  be  part  of  the  res  gestce  in  quite  a 
different  and  more  usual  sense.  His  declaration,  it  is  said,  must 
be  part  of  some  res  gestae  fact  which  it  assists  to  characterize  and 


Michigan. —  Butters  Salt,  etc.,  Co. 
V.  Vogel,  97  N.  W.  757  (1904); 
Baker  v.  Temple,  160  Mich.  318,  125 
N.  W.  63,  16  Detroit  Leg.  N.  1092 
(1910). 

Minnesota. — ^Adler  v.  Apt,  30  Minn. 
45,   14  N.  W.  63    (1882). 

Mississippi. —  Diekmau  v.  Wil  ■ 
liams,   50  Miss.   500    (1874). 

Missouri. —  Hamilton  v.  Berry,  74 
Mo.   176    (1881). 

Montana. —  Hogian  v.  Kelly,  29 
Mont.  485,  75  Pac.  81    (1904). 

New  Jersey. — ■  Runk  v.  Ten  Eyck, 
24  N.  J.  L.   756    (1853). 

New  York. —  Truesdell  r.  Chumar, 
27  N".  Y.  Suppl.  87,  75  Hun  416  (1894). 

North  Carolina. —  Calvert  v.  Alvey 
153  N.    0.   610,   68   S.  E.   153    (1910). 

Oregon. —  Wicktorwitz  v.  Farmers' 
Ins.  Co.,  31  Or.  569,  51  Pac.  75 
(1897). 

Pennsylvania. —  Grim  v.  Bonnell, 
78  Pa.  St.  152  (1875);  Matteson  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  218 
Pa.  527,  67  Atl.  847   (1907). 

South  Carolina. —  Petrie  v.  Colum- 
bia, etc.,  R.  Co.,  27  S.  C.  63,  2  S.  E. 
837  (1887).  See  also,  Rookard  v.  At- 
lanta &  C.  Air  Line  Ry.  Co.,  65  S.  E. 
1047   (S.  C.  1909). 

Tennessee. —  Moore  v.  Bettis,  11 
Humphr.  67,  53  Am.  Dec.  771  (1850). 

Texas. —  Missouri  Pac.  R.  Co.  i'. 
Sherwood,  84  Tex.  125,  19  S.  W.  455, 
17  L.  R.  A.  643    (1892). 


Utah. —  Marks  v.  Taylor,  23  Utah 
152,   63   Pac.   897    (1900). 

Vermont. — ■McNei'sh  v.  U.  S.  Hul- 
less  Oat  Co.,  57  Vt.  316    (1884). 

Wisconsin. —  Scott  v.  Home  Ins. 
Co.,  53  Wis.  238,  10  N.  W.  387 
(1881). 

United  States. —  Leeds  v.  Alexan- 
dria Mar.  Ins.  Co.,  2  Wheat.  380,  4 
L.  ed.  266  (1817).  See  also,  §  2616. 
"Assuming  that  Blanchard  was  an 
agent  with  general  authority,  still  we 
would  not  be  within  the  rule  making 
the  admissions  of  an  agent  against 
his  principal  admissible  only  when 
made  while  actually  transacting  for 
his  principal  the  business  to  which 
the  declarations  relate,  or  so  closely 
connected  with  the  business  being 
transacted  as  to  make  them  a  part  of 
the  res  gestce.  Hynds  v.  Hays,  25 
Ind.  31,  34;  Ohio,  etc.,  Ry.  Co.  v. 
Stein,  133  Ind.  243,  247,  31  N.  E. 
180,  32  N.  E.  831,  ig'  L.  R.  A.  733; 
La  Fayette  &  Indianapolis  R.  Co.  v. 
Ehman,  30  Ind.  83;  La  Rose  v. 
Logansport  National  Bank,  102  Ind. 
332,  346,  1  N.  E.  805;  Danner  Land 
&  Lumber  Co.,  v.  Stonewall  Ins.  Co., 
77  Ala.  184;  Tuthill  Spring  Co.  v. 
Shaver  Wagon  Co.  (C.  C.)  35  Fed. 
644;  Goetz  V.  Bank  of  Kansas  City, 
119  U.  S.  551,  560,  7  Sup.  Ct.  318,  30 
L.  ed.  315;  1  Encyclopedia  of  Ev. 
548,  551."  Blanchard-Carlisle  Co.  v. 
Garritson,  (Ind.  App.  1909),  87  N. 
E.  151. 
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explain.'  This  is  an  attempt  to  express  the  competency  of  the 
admissions  of  an  agent  in  terms  of  the  "  res  gestce  rule,"  so  called, 
elsewhere  more  fully  considered.^ 

§  1343.  (Extra' judicial  Admissions;  By  Whom  Made;  Ad- 
missions  by    Agents;   "Res   Gestae"   in    this   Connection); 

Spontaneity  Required. —  From  this  same  "res  gestce  rule"  still 
another  qualification  has  been  imported  into  this  branch  of  the 
law  of  agency.  It  is  said  that  the  declaration  of  an  agent  is 
competent  as  part  of  the  res  gestce  when  the  transaction  to  which 
it  relates  is  continuing  at  the  time  of  the  statement  or  so  recently 
past  as  to  continue  to  exercise  a  controlling  influence  on  the  mind 
of  the  declarant,  thus  excluding  the  probability  of  invention.^ 
Such  a  requirement  as  this  eSccliid'es  statements  which  are  made 
by  an  agent  after  the  res  gestae  action  is  definitely  and  entirely 
ended  and  has  so  continued  for  an  interval  sufiicient  to  permit 
resumption  of  the  ordinary  mental  functions.  In  other  words, 
merely  narrative  statements  regarding  past  events  made  by  an 
agent  in  the  full  exercise  of  his  inventive  or  reflective  faculties 
are  excluded.^  They  are  deemed  "  mere  hearsay."  The  reason, 
the  influence  of  automatic  mental  action,  which  has  been  regarded 
as  forming  a  satisfactory  substitute  for  the  sanction  of  an  oath,  no 
longer  continues  to  exist.  Evidently  no  such  rule  applies,  under 
ordinary  circumstances,  to  the  declarations  of  an  agent  claimed 
to  be  admissions  of  the  principal. 

Arv  Illustrative  Instance. —  These  importations  into  the  sub- 

3.    §§   2985   et  seq.  Yes.    Jr.    123,    32    Eng.    Reprint    791 

Illinois. —  Waters   v.   West  Chicago  (1S04). 

St.  R.  Co.,  101  111.  App.  265    (1902).  4.    §§  2982  et  seq. 

Kentucky. —  Holzhauer    r.    Sheeny,  §    1345-1.    Kelly   v.   Morehouse,   49 

104  S.  W.  1034;   31  Ky.  L.  Rep.  1238  N.   Y.   Suppl.    552,   25   App.   Div.   359 

(1907).  (1898);    Shafer    i:    Ijacock,    168    Pa. 

il/issOMri.— Wright  Inv.  Co.  v.  Fil-  St.    497,    32    Atl.    44,    29    L.    R.    A. 

lingham,    85    Mo.    App.    534     (1900).  254    (1895)     (on  an   action   involving 

7\ew  York. —  Fogg     v.     Child,     13  liability  for  setting  a  fire,  what  the 

Barb.  246   (1852).  agent  says  icfti'/e  the  fire  is  burning 

Ohio. —  Western  Ins.   Co.   v.  Tobin,  is  part  of  the  res  gestae) .    See  also, 

32  Ohio  St.  77    (1877).  Stecher    Lithographic    Co.   v.    Inman, 

Texas.— Gulf  C.  &  S.  F.  Ry.  Co.  v.  175  N.  Y.  124,  67  N.  E.  213   (1903)  ; 

Cunningham,    (Civ.    App.    1908)    113  Western  Union  Tel.  Co.  r.  Barefoot, 

S.  W.  767.  (Tex.  Civ.  App.  1903)    74  S.  W.  560 

Utah.— Meyers  r.  San  Pedro,  L.  A.  [reversed   in    (Sup.   1903)    76  S.   W. 

&  S.  L.  R.  Co.,  104  Pac.  736    (1909).  914]. 

England. —  Fairlie  r.   Hastings,   10  2.    §  1346. 
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j«et  of  admissions  by  an  agent  of  the  distinctive  propositions  and 
terminology  of  the  "  res  gestoB  rule,"  are  objectionable  only  in  so 
far  as  they  tend  to  create  confusion.  The  procedural  rules  laid 
down  by  the  courts  in  this  connection  are  entirely  correct ; —  prop- 
erly limited  and  imderstood.  The  declarations  of  any  agent,  as 
of  any  other  person  cognizant  of  a  fact,  may,  if  made  under  the 
conditions  prescribed  by  the  res  gestce  rule,  be  admissible.  They 
are  competent  evidence  coming  from  a  person  having  adequate 
knowledge  and  made  by  him  without  controlling  motive  to  mis- 
represent. But  they  are  offered  against  a  party  by  virtue  of  the 
res  gestce  rule  and  not  as  admissions  binding  by  virtue  of  some 
rule  of  agency.  To  cite  a  frequent  example  in  illustration  of  this 
distinction.  A  motor-man  runs  down  a  pedestrian,  stops  his  car, 
rushes  back  and,  evidently  under  great  excitement,  exclaims; — 
"  It  is  all  my  fault.  I  was  not  looking.  Now  I  have  killed  him !  " 
The  speaker,  in  this  connection,  evidently  occupies  a  dual  ca- 
pacity. His  rem'ark  may  be  viewed  as  having  been  made  in  either 
relation.  In  the  first  place  he  is  a  man  who  is  personally  aware 
of  an  important  fact  which  he  has  stated  under  circumstances 
which  the  res  gestce  rule,  as  administered  in  many  jurisdictions, 
would  regard  as  probative  and  admissible  though  the  speaker  be 
not  called  as  a  witness.  In  the  second  place,  he  was,  at  the  time 
of  making  his  declaration,  an  agent  of  the  street  railway  com- 
pany engaged  on  its  business.  If  the  declaration  be  offered  as 
the  admission  of  the  defendant  on  an  action  brought  against  it 
for  the  death  or  injury  caused  by  the  act  in  question,  the  defend- 
ant will  probably  object  that  the  motor-man  is  its  agent  to  operate 
cars  and  not  to  make  admissions  or  talk  about  its  aff'airs  even 
when  conducted  by  himself.  As  an  admission,  the  declaration 
may  properly  be  rejected.  Still  it  may  be  perfectly  admissible 
as  a  declaration  part  of  the  res  gestce.  Induced  by  the  confusion 
attending  the  manifold  uses  of  the  term  res  gestce  a  court  in  pass- 
ing on  the  street  railway  company's  objection  to  the  admission 
of  this  declaration  of  the  motor-man  would  be  very  apt  to  rule  in 
favor  of  the  plaintiff.  This  would,  very  probably,  be  correct. 
The  reason,  assigned  might  well,  however,  appear  as  an  interest- 
ing blending  of  two  distinct  rules.  The  admission  of  the  motor- 
man  was  competent,  it  may  be  said,  by  the  judge,  to  bind  the 
defendant  because  it  was  part  of  the  res  gestce.  He  was  engaged 
on  the  business  of  the  principal  and  his  declaration  was  part  of 
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an  'act  done  in  course  of  his  employment,  whidi  act  it  assisted  to 
characterize  and  explain,  being  made  before  any  opportunity  for 
invention  or  the  manufacture  of  evidence  was  afforded  him. 

§  1346.  (Extra-judicial  Admissions;  By  Wliom  Made;  Ad' 
missions  by  Agents;  "Res  Gestae"  in  tliis  Connection);  Nar- 
rative Excluded. —  Other  points  of  resemblance  between  the  rules 
of  substantive  law  regulating  admissions  by  an  agent  and  those 
of  procedure  providing  for  the  reception  of  declarations  relating 
to  the  res  gestce  also  occur  in  practise  with  much  frequency.  In 
either  connection  narrative  of  past  events  is  excluded.  Under  the 
rule  admitting  statements  as  part  of  the  res  gestce  a  declaration 
narrating  past  events  is,  as  a  rule,  inadmissible  because  it  is  lack- 
ing in  the  all  important  element  of  spontaneity.  Narrative  state- 
ments of  an  agent  are  rejected  under  the  substantive  law  because 
it  is  no  part  of  his  agency  to  talk  about  his  principal's  affairs. 
It  has  proved  easy  to  say,  in  either  case  or  aspect,  that  the  agent's 
statement  is  no  part  of  the  res  gestce.  In  either  connection,  the 
statement  is  true,  according  to  current  terminology.  It  is  im- 
portant to  observe,  however,  as  will  be  more  fully  considered  later, 
that  the  reasons  on  which  it  is  based  are  different  in  the  two 
cases  and  that  the  rule  in  these  cases  is  imposed  by  different 
branches  of  the  substantive  law.-"- 

In  other  words,  the  narrative  statement  of  an  agent^  as  to  past 

§    134S-1.   An    unfortunate   use. —  ground  of    admissibility    must    vary 

Evidently  the  two  rules  may  lie  very  under  the   facts  of  particular   cases, 

close    together    under    constantly  re-  2.  California. —  Innis  v.  The  Sena- 

curring  states  of  fact  and  it  is  un-  tor,    1    Cal.    459,    54   Am.    Dec.    305 

fortunate  in  the  interest  of  clearness,  (1857). 

which   may  be   that    of     substantial  Colorado. —  Anthony   v.   Estabrook, 

justice,  that  counsel  and  judge  will,  1  Colo.  75,  91  Am.  Dec.  702    (1867). 

as   a  rule,    insist  upon   treating  the  Illinois. —  \Vaterman    V.    Peet,     11 

question  on  the  basis  of  the  ambigu-  111.  648   (1850). 

ous    term  "res  gestae"  from    which  Iinliana. —  Pittsburgh,   etc.,   E.   Co. 

usage  has  removed  all  definite  mean-  v.  Theobald,  51  Ind.  246   (1875). 

ing.     Should  counsel  succeed  in  fully  Iowa. —  Osgood       r.      Bander,       82 

understanding    what    they    severally  Iowa  171,  47  N.  W.  1001   (1891). 

mean,  little  certainty  exists  that  they  Kansas. —  Cherokee,  etc.,  Coal,  etc., 

even  then,  will  have  come  to  under-  Co.  v.  Dickson,  55  Kan.  63,  39  Pao. 

stand  each   other   or   that  the   judge  691    (1895). 

and  they  are  discussing  precisely,  or  Kentucky. —  Davis  v.  Wliitesides,  1 

even  approximately,  the  same  thing.  Dana  177,  25  Am.  Dec.  138    (1833). 

Yet  it  is  fairly  obvious  that  as  the  Maine. — ^  Craig  v.  Gilbreth,  47  Me. 

elements  of  authority  or  spontaneity  416   (1859). 

are    blended    and    preponderate,    the  Maryland.  —    Franklin     Bank    «. 
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transactions,^  even  those  not  long  past,*  is  excluded,  in  the  two 
although  by  a  different  rule  and  for  a  different  reason. 


cases ; 

Pennsylvania,  etc.,  Steam  Nav.  Co., 
11  Gill  &  J.  28,  33  Am.  Dee.  687 
(1839). 

Michigan.  —  Bowen  v.  Rutland 
School  Dist.  No.  9,  36  Mich.  149 
(1877). 

Missouri. —  O'Bryan  v.  Kinney,  74 
Mo.  125    (1881). 

New  York. —  Clarke  v.  Anderson, 
14  Daly  464,  15  N.  Y.  St.  363   (1888). 

North  Carolina. —  Lyman  v.  South- 
ern R.  Co.,  132  N.  C.  731,  44  S.  E. 
550   (1903). 

Vermont. —  Austin  V.  Chittenden, 
33  Vt.   553    (1861). 

3.  Alabama. —  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Bibb,  51  So.  345  (1910)  ; 
Louisville,  etc.,  R.  Co.  v.  Carl,  91 
Ala.  271,  9  So.  334  (1890).  See  also, 
Sheridan  Coal  Co.  v.  Hull  Co.,  (Neb. 
1910)   127  N.  W.  218. 

Arkansas. —  St.  Louis,  etc.,  R.  Co. 
V.  Sweet,  57  Ark.  287,  21  S.  W.  587 
(1893). 

California. —  Silveira  v.  Iversen, 
128  Cal.  187,  60  Pac.  687    (1900). 

Colorado. —  Baldwin  v.  Central 
Sav.  Bank,  17  Colo.  App.  7,  67  Pac. 
179    (1902). 

Dakota. —  Canton  First  Nat.  Bank 
V.  North,  6  Dak.  136,  41  N.  W.  736, 
50  N.  W.  621    (1889). 

Georgia. —  Hematite  Min.  Co.  v. 
East  Tennessee,  etc.,  R.  Co.,  93  Ga. 
268,   18  S.  E.  34    (1893). 

Idaho. —  Holt  v.  Spokane,  etc.,  R. 
Co.,  3  Idaho  703,  35  Pac.  39    (1893). 

Illinois. — Pennsylvania  Co.  v.  Ken- 
wood Bridge  Co.,  170  111.  645,  49  N. 
E.  215    (1898). 

Indiana. —  Pittsburgh,  etc.,  R.  Co. 
V.  Theobald,  51  Ind.  346    (1875). 

Iowa. —  Dubuque  First  Nat.  Bank 
V.  Booth,  103  lowia  333,  71  N.  W. 
238    (1897). 

Kansas. —  Dodge  v.  CMlds,  38  Kan. 
526,  16  Pac.  815  (1888).  See  also, 
J.  I.  Case  Plow  Works  v.  Pulsifer, 
(Kan.  1908)   98  Pac.  787. 

Kentucky. —  East    Tennessee    Tele- 


phone Co.  V.  Simms,  99  Ky.  404,  36 
S.  W.  171,  38  S.  W.  131,  18  Ky.  L. 
Rep.  761  (1896).  See  also,  Southern 
Express  Co.  v.  Fox  &  Logan,  (Ky. 
1909)    117  S.  W.  370. 

Maine. —  Lime  Rock  Bank  V. 
Hewett,  53  Me.  531    (1864). 

Maryland. —  Phelps  v.  George's 
Creek,  etc.,  B.  Co.,  60  Md.  536 
(1883). 

Massachusetts. —  Geary  v.  Steven- 
son, 169  Mass.  33,  47  N.  E.  508 
(1897). 

Michigan. —  Mott  v.  Detroit,  etc., 
R.  Co.,  120  Mich.  137,  79  N.  W.  3 
(1899). 

Minnesota. —  Jackson  v.  Mutual 
Ben.  L.  Ins.  Co.,  79  Minn.  43,  81  N. 
W.  545,  83  N.  W.  366    (1900). 

Mississippi. —  Forsee  v.  Alabama, 
etc.,  R.  Co.,  63  Miss.  66,  56  Am.  Rep. 
801    (1885). 

Missouri. —  Rice  v.  St.  Louis,  165 
Mo.   636,   65  S.   W.   1003    (1901). 

Montana, —  Hogan  v.  Kelly,  75 
Pac.  81   (1904). 

New      HampsHre. —  Pemigewassett 
Bank  v.  Rogers,  18  N.  H.  355   (1846). 
New  Jersey. —  Callaway  v.  Equita- 
ble Trust  Co.,  67  N.  J.  L.  44,  50  Atl. 
900   (1902). 

New  York. — ^Kay  v.  Metropolitan 
St.  R.  Co.,  163  N".  Y.  447,  57  N.  E. 
751  (1900).  See  also,  Walsh  v.  Car- 
ter-Crume  Co.,  110  N.  Y.  Suppl.  533, 
126  App.  Div.  239  (19'08);  Callahan 
V.  Keith  &  Proctor,  etc.,  Co.,  Ill  N. 
Y.  Sup.pl.  781   (1908). 

North  Carolina. —  Rumbough  v. 
Southern  Imp.  Co.,  112  N.  C.  751,  17 
S.  E.  536,  34  Am.  St.  Rep.  528 
(1893). 

Ohio. —  Root  v.  Monroeville,  16 
Ohio  Cir.  Ct.  617,  4  Ohio  Cir.  Dec. 
53    (1894). 

Pennsylvania. —  Giberson  v.  Pater- 
son  Mills  Co.,  174  Ba.  St.  369,  34 
Atl.  563,  52  Am.  St.  Rep.  823  (1896). 
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As  a  matter  in  the  law  of  agency,  it  may  be  said,  as  intimated 
above,  that  a  principal  engages  an  agent  to  do  his  business,  not 
to  gossip  or  talk  about  it  after  it  is  done.  He  is  not  in  general 
required  or  authorized  by  the  terms  of  his  agency  to  discuss,  post 
factum,^  his  principal's  conduct*  or  affairs,  especially  his  legal 
rights  or  liabilities^  Only  dum  fervet  opus,  while  the  business  is 
going  forward,  is  it  that  the  agent  has  any  mandate  from  his 
principal  which  could  empower  the  agent  to  affect  the  principal 


South  Carolina. —  Piedmont  Mfg. 
Co.  V.  Columbia,  etc.,  R.  Co.,  19  S.  C. 
353  ( 1882 ) .  See  also  Rookard  v.  At- 
lanta &  C.  Air  Line  Ry.  Co.,   ( S.  C. 

1909)  65  S.  E.  1047. 

South  Dakota. —  Estey  v.  Birn- 
baum,  9  S.  D.  174,  68  N.  W.  290 
(1896). 

Tennessee. —  Richardson  v.  Cato,  10 
Humphr.  138    (1849). 

Texas. —  Southwestern  Tel.  Co.  v. 
Gother,  93  Tex.  114,  53  S.  W.  686 
(1899).  See  also  Ward  v.  Powell, 
(Tex.  CiV.  App.  1910)   127  S.  W.  851. 

Virginia. —  Reusch  v.  Roanoke  Cold 
Storage  Co.,  91  Va.  534,  22  S.  K 
358    (1895). 

Washington. —  Weideman  v.  Ta- 
coma  E.,  etc.,  Co.,  7  Wash.  517,  35 
Pac.  414  (1893).  See  also,  Gilmore 
V.  Continental   Casualty  Co.,    (Wash. 

1910)  108   Pac.   447    (insurance). 
West   Virginia. —  Coyle     v.     Balti- 
more,   etc.,    R.    Co.,   11   W.    Va.    94 
(1877). 

Wisconsin. —  Hazleton  v.  Union 
Bank,  32  Wis.  34   (1873). 

United  States. —  Goetz  v.  Kansas 
City  Bank,  119  U.  S.  551,  7  S.  Ct. 
318,  30  L.  ed.  515  (1886);  North- 
western Union  Packet  Co.  v.  Clough, 
20  Wall.  528,  22  L.  ed.  406  (1874)  ; 
U.  S.  V.  The  Burdette,  9  Pet.  682,  9 
L.  ed.  273   (1835). 

England. —  Great  Western  E.  Co. 
V.  Willis,  18  C.  B.  (N.  S.)  748,  34 
L.  J.  C.  P.  195,  12  L.  T.  Rep.  (N. 
g.)   349,  114  E.  C.  L.  748    (1865). 

Canada.— 8ha.w  v.  De  Salaberry 
Nav.  Co.,  18  U.  C.  Q.  B.  541   (1859). 

4.  Goehringv.  Stryker,    (Pa.  1909) 


174  Fed.  897;  Rogers  v.  McCune,  19 
Mo.   557    (1854). 

5.  Alaiama. — Commercial  F.  Ins. 
Co.  V.  Morris,  105  Ala.  498,  18  So. 
34    (1894). 

Connecticut. —  C,  etc..  Electric 
Motor  Co.  V.  Frisbie,  66  Conn.  67, 
33  Atl.  604    (1895). 

Kentucky. —  William  Tarr  Co.  ». 
Kimbrough,  34  S.  W.  528,  17  Ky.  L. 
Eep.  1284  (1896). 

Maine. —  Merrow  v.  Goodrich,  92 
Me.  393,  42  Atl.  787,  69  Am.  St.  Eep. 
512   (1899). 

Michigan. —  Maxson  v.  Michigan 
Cent.  R.  Co.,  117  Mich.  218,  75  N. 
W.   459    (1898). 

Mississippi. —  Memphis,  etc.,  E.  Co. 
V.  Cocke,  64  Miss.  713,  2  So.  495 
(1887). 

Neio  York. — Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.  v.  Pearson,  64 
Hun  638,  19  N.  Y.  Suppl.  485  (1892). 

Wisconsin. —  Stone  r.  Northwestern 
Sleigh  Co.,  70  Wis.  585,  36  N.  W. 
248    (1888). 

England. —  Fairlie  i).  Hastings,  10 
Ves.  Jr.  123,  32  Eng.  Reprint  791 
(1804). 

6.  Koch  V.  Godshaw,  12  Bush 
(Ky.)    318    (1876). 

7.  Idaho, —  Holt  i:  Spokane,  etc., 
R.  Co.,  3  Idaho  703,  35  Pac.  39 
(1893). 

Kansas. —  Dodge  v.  Childs,  38  Kan. 
526,  16  Pac.  815    (1888). 

Maryland. —  Burt  v.  Gwinn,  4 
Harr.  &  J.  507   (1819). 

Massachusetts. — McKenna  v.  Gould 
Wire  Cord  Co.,  197  Mass.  40«,  83 
N.  E.  1113   (1908). 

Montana. — ^Missoula  Mercantile  Co. 
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by  his  statements.®  Even  where  the  authority  continues  until  the 
work  entrusted  has  be«n  completed,®  the  declaration  of  the  agent 
is  competent  against  the  principal  only  when  the  statement  itself 
is  an  authorized  act  of  agency.  The  same  rule  refuses  to  give  any 
effect,  as  against  the  principal,  to  the  admission,  popularly  so 
called,  of  the  agent  made  after  a  transaction  has  been  completed.^" 
The  same  is  true  of  his  so  called  "  admissions  by  conduct."  The 
question  is  one  of  authority,  not  of  knowledge,  accuracy,  motive 
or  other  element  of  relevancy.  The  agent  is  not  at  liberty  to  talk 
in  pais  about  a  past  transaction  to  the  injury  of  his  principal, 
though  the  declarant  took  memoranda  during  the  progress  of  the 
transaction  and  proposes  to  speak  from  them."    The  same  result 


V.  O'Donnell,  24  Mont.  65,  60  Pac. 
594,  991   (1900). 

Neic  York. —  Shaver  v.  New  York, 
etc.,  Transp.  Co.,  31  Hun  55   (1883). 

8.  Alahama. —  Winter  V.  Burt,  31 
Ala.    33    (1857). 

Connecticut.  —  Fairfield  County 
Turnpike  Co.  v.  Thorp,  13  Conn.  173 
(1839). 

Georgia. —  Adams  v.  Humphreys, 
54   Ga.   496    (1875). 

Illinois. —  Chicago,  etc.,  E.  Co.  v. 
Riddle,  60  111.  534   (1871). 

Indiana. —  Rathel  v.  Brady,  44  Ind. 
412   (1873). 

Iowa. —  Peck  v.  Parchen,  53  Iowa 
46,  2  N.  W.  597    (1879). 

Kansas. —  St.  Louis  Wire-Mill  Co. 
V.  Consolidated  Barb-Wire  Co.,  46 
Kan.  773,  27  Pac.  118   (1891). 

Louisiana. — Caldwell  v.  Nelson 
Morris  &  Co.,  125  La.  301,  51  So.  205 
(1910). 

Maine. —  Whittemore  v.  Went- 
worth,  76  Me.  20    (1884). 

Maryland. —  Bradford-  v.  Williams, 
2  Md.  Ch.  1   (1849). 

Massachusetts. —  Gilmore  v.  Mit- 
tineague  Paper  Co.,  169  Mass.  471, 
48  N.  E.  623    (1897). 

Minnesota. —  Van  Doren  v.  Bailey, 
48  Minn.  305,  51  N.  W.  375  (1892)  ; 
Presley  v.  Lowry,  25  Minn.  114 
(1878). 

Missouri. —  Devlin  v.  Wabash,  etc., 
R.  Co.,  87  Mo.  545   (1885). 


New  York. —  Anderson  v.  Rome, 
etc.,  R.  Co.,  54  N.  Y.  334  (1873). 

Pennsylvania. —  Irvine  v.  Buoka- 
loe,  12  Serg.  &  R.  35   (1824). 

South  Carolina. — Raiford  v.  French, 
11  Rich.  367    (1858). 

Tennessee. — ■  Cobb  v.  Johnson,  3 
Sneed  73,  62  Am.  Dec.  457  (1854). 

Texas. —  Wheelock  v.  Wright,  38 
Tex.  496    (1873). 

Vermont. —  Baldwin  v.  Doubleday, 
59  Vt.  7,  8  Atl.  576  (1887). 

Wisconsin. —  Austin  v.  Austin,  45 
Wis.   523    (1878). 

United  States. —  Davis  v.  Robb,  7 
Fed.  Cas.  No.  3,649,  3  Cranch  C.  C. 
458    (1824). 

9.  AlaTiama. —  Baldwin  v.  Ashby, 
54  Ala.  82    (1875). 

Arizona. —  Cole  v.  Bean,  1  Ariz. 
377,   25   Pac.   538    (1878). 

Illinois. —  Wallace  V.  Goold,  91 
111.  15   (1878). 

Missouri. —  Union  Bank  v.  Wheat, 
58  Mo.  App.  11   (1894). 

New  York. —  Graham  v.  Schmidt,  1 
Sandf.  '74    (1847). 

Vermont. —  Barber  v.  Bennett,  62 
Vt.   50,  19  Atl.   978    (1889). 

10.  Goehrig  v.  Stryker,  (Pa.  1909) 
174  Fed.  897;  Tillotson  v.  McCrillis, 
11  Vt.  477    (1839). 

11.  Morris  v.  Brooklyn  Heights  R. 
Co.,  47  N.  Y.  Suppl.  243,  20  App. 
Div.  557    (1897). 
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follows  even  where  the  statement  is  made  by  an  agent  as  a  wit- 
ness in  court. -^^ 

Admissions  may  he  in  narrative  form. —  ItTor  is  it  true  that  the 
narrative  statements  of  agents  are  invariably  rejected.  Under  the 
operation  of  the  rule  admitting  statements  as  part  of  the  res  gestce 
the  narration  may  be  excluded  because  not  spontaneous  but  made 
as  the  result  of  reflection.  As  a  matter  of  agency,  however,  the 
statements  of  the  agent,  where  suitable  authority  is  shovsm,  not 
only  may  be  but  frequently  are  in  narrative  form.  The  statement 
of  a  party  being  rendered  competent  by  the  rules  of  procedure,^* 
his  declaration  made  personally  or  by  agent,  though  narrative,  is 
competent  either  in  a  civil  ^*  or  criminal  ^  proceeding.  The  same 
assertion,  if  made  in  the  declarant's  favor  or  by  a  third  person, 
■or  under  any  other  circumstances  where  it  could  only  be  received 
as  a  spontaneous  utterance  would  properly  be  rejected  as  the  de- 
liberate narrative  of  a  past  event. 

Admissions  by  conduct. —  In  case  of  a  party,  or  of  one  identi- 
fied with  him  in  legal  interest  under  the  provisions  of  substantive 
law,^^  not  only  are  his  statements,  though  narrative,  received, 
the  same  rule  applies  to  his  so  called  "  admissions  by  conduct."  " 
For  example,  where  statements,  though  narrative,  are  made  in  the 
presence  and  hearing  of  the  party  under  circumstances^^  which 
require  or  permit  his  silence,  partial  statement,  or  other  conduct 
rationally  to  be  construed  as  raising  an  inference  of  acquiescence 

12.  Canadian  Bank  of  Commerce  Mississippi. —  Southern  E.  Co.  v. 
V.  Coumbe,  47  Mich.  358,  11  N.  W.  MoLellan,  80  Miss.  700,  32  So.  283 
196     (1882);     Salley    V.    Manchester,        (1902). 

etc.,  R.  Co.,   62  S.   C.   127,  40  S.  E.  New  Forfc.— Barrett  r.  New  York 

111    (1901);    Bernheim  «.   Cumhyj'l  Cent.,   etc.,   E.    Co.,    157    N".   Y.    663 

Tex.  App.  Civ.  Cas.  586   (1882).  (1899). 

13.  §§  123  et  seq.  Pennsylvania. —  Ellison    v.  Namer, 

14.  Calif ornia.— Gulzom  V.  Tyler,  1  Phila.  205    (1851). 

64  Cal.   334,  30  Pac.  981    (1883).  Vermont. —  Lewis  i;.  Barker,  55  Vt. 

Colorado. —  Lord"  v.   Pueblo  Smelt-  21    (1883). 

ing,  etc.,  Co.,  12  Colo.  390,  21  Pac.  15.    People  v.  Simonds,  19  Cal.  275 

148    (1889).  (1861);    Texas   v.   Davis,   104   Tenn. 

Kansas.— Walker  v.   Brantner,    59  501,    58    S.    W.    122    (1900);    McGee 

Ean.    117,    52    Pac.    80,    68   Am.   St.  r.   State,   31   Tex.  Cr.   71,   19   S.   W. 

Rep.   344    (1898).  764     (1892);     Johnson    V.    State,     8 

Louisiana.— OVmer    v.    Louisville,  Wyo.  494,  58  Pac.  761    (1899). 

etc.,  R.   Co.,  43  La.  Ann.  804,  9  So.  16.     §§  1328  et  seq. 

431    (1891).  17.     §§  1392  et  seq. 

Mi^higam. —  Tyler    v.    Nelson,    109  18.     §§  1418  et  seq. 
Mich.  37,  66  N.  W.  671   (1896). 
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in  the  truth  of  the  statements  made,  they  may  be  offered  in 
evidence.  ^^ 

T/ie  only  criticism  to  which  this  obvious  application  of  prei- 
viously  stated  principles^"  gives  oocasion  arises  from  the  circum- 
stance that  such  statements  are  spoken  of  as  "  part  of  the  res 
gestce  "  ^^  or  as  "  not  part  of  the  res  gestce,"  ^^  according  as  the 
statement  is  competent  as  an  .admission;  or,  on  the  other  hand,  is 
not  competent  for  that  reason.  This  rejection  may  be  made  be- 
cause not  suffiteiently  connected  with  the  party,^^  because  the 
declarant  is  not  a  party  at  all,^*  or  for  some  other  equally  satis- 
factory procedural  reason. 

§  1347.  (Extra- judicial  Admissions;  By  Whom  Made;  Ad- 
missions by   Agents);  Independent   Relevancy   Distinguished. — 

As  distinguished  from  statements,  a  verbal  act  is  viewed  as  being 
complete  in  itself,  not  as  constituting  a  vehicle  for  the  assertion 
of  a  fact.  Grenerally,  the  term  "  statement "  is  broad  enongh  to 
embrace  both  the  assertive  declaration  and  the  verbal  act.  There 
is,  in  essence,  no  real  difference  between  the  two  classes  of  fact 
which  the  law  of  evidence  persistently  seeks  to  differentiate.-*-  The 
probative  value  of  the  assertion  conveyed  in  the  statement  resides 
not  in  some  intrinsic  difference  between  itself  and  the  verbal  act, 
but  in  certain  extrinsic  conditions  of  knowledge,  intention,  good 
faith  and  the  like  on  the  part  of  the  declarant  which  lead  to  the 
inference  that  the  assertion  was  m^ade  because  the  declarant  be- 
lieved it  to  be  true  and  that  the  declarant  would  not  have  believed 
it  to  be  true  unless  it  had  been  so.  This  circumstantial  quality, 
the  effect  of  the  bare  existence  of  the  statement  in  producing  con- 

19.    Georgia. —  Lampkin     r.    State,  Canada. —  Eeg.   v.   Drain,   8   Mani- 

87  Ga.  516,  13  S.  E.   523    (1891).  toba  L.  Rep.  535  (1892). 

Indiana. —  Surber  v.  State,  99  Ind.  20.   §   1344. 

71   (1884).  21.   Silveria    v.    Iversen,    128    Cal. 

Louisiana. —  Oliver     v.     Louisville,  187,  60  Pac.  687    (1900);   Fitzgerald 

etc.,   R.    Co.,   43   La.  Ann.   804,   9  So.  v.  Weston,   52  Wis.  354,   9  N.  W.   13 

431   (1891).  (1881). 

Michigan. —  People     v.     Foley,     64  22.  It   is   not  m.ateri'al   that  these 

Mich.  148,  31  JI.  W.  94  (1887).  statements  are  made  while  the  defend- 

Missouri. —  State    v.    Eagsdale,    59  ant  is  seeking  safety  through  flight. 

Mo.  App.  590  (1894).  State    v.    Johnson,    8    Wyo.    494,    58 

Pennsylvania. —  O'Mara  v.  Com.,  75  Pac.  761  (1899). 

Pa.  St.  424  (1874).  23.  City  R.  Co.  v.  Wiggins,   (Tex. 

Texa^. —  Weathersby    v.    State,    29  Civ.  App.  1899)  52  S.  W.  577. 

Tex.  App.  378,  15  S.  W.  833   (1890).  24.  Ohio,  etc.,  R.  Co.  v.  Hammers- 

Virginia. — Puryear  v.  Com.,  83  Va.  ley,  38  Ind.  371  (1867). 

51,  1  S.  E.  512   (1887).  §  1347-1.    §  2580. 
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viction  of  its  truth  is  not  essentially  different  from  the  circumstan- 
tial quality  of  the  verbal  act  in  producing  th©  belief  that  it  pro- 
ceeded from  any  state  of  consciousness  other  than  belief  in  its 
truth ; —  from  anger,  fear,  pain  and  the  like.  While,  however, 
there  is  no  essential  difference  in  the  matter  of  circumstantial 
quality  between  verbal  acts  and  other  statements,  it  is  still  con- 
venient to  examine  the  same  thing  from  'different  view  points. 

So  considered,  it  will  be  observed  that  w'hile  the  statement,  in 
its  assertive  capacity,  is  always  circumstantial  as  to  truth,  the 
verbal  act  may  stand  alone,  complete  in  its  effect,  in  and  of  itself. 
A  common  example  is  furnished  where  parties  enter  into  an  ex- 
press oral  contract.  Here,  the  assertions  of  the  participants  may 
all  be  false  and  the  contract  still  be  valid.  For  while  the  truth 
of  the  statements  made  may  be  utterly  immaterial,  the  making 
of  them  may,  in  itself,  be  entirely  sufficient  to  show  upon  what 
basis  the  agreement  of  the  parties  to  the  arrangement  rests.  In 
other  words,  while  all  statements  are  verbal  acts,  all  verbal  acts 
are  not  assertions. 

CondiUons  of  Admissibility. —  The  verbal  act  must  be  articu- 
late. It  need  not,  however,  be  coherent,  connected,  or  constitute 
a  statement  of  thought  as  distinguished  from  a  manifestation  of 
emotion  or  other  states  of  consciousness. 

§  1348.  (Extra=judicial  Admissions;  By  Whom  Made;  Ad- 
missions by  Agents;  Independent  Relevancy  Distinguished) ; 

Probative  or  Constituent  Acts  of  an  Agent —  In  the  same  way,  ver- 
bal acts  of  an  agent  may  conistitute  or  assist  to  constitute-^  a  trans- 
action involving  legal  consequences,^  as  an  acceptance,*  claim,*  an 

§    1348-1.   The   statements    of   an  tendency  to  establish  also  the  exist- 

agent  may  constitute  the  basis  upon  ence  of  the  facts  asserted  will  be  de- 

which  a  transaction  takes  place.  termined  by  the  conditions  of  knowl- 

Aiaftama.- Berry  v.   Hardman,    12  ^^^^^  ^^^_^  ^^;^j^  ^^^^  attended  their 


Ala.  604    (1847). 

California. —  Lewis  v.  Burns,  106 
Cal.  381,  39  Pac.  778    (1895). 

Illinois. —  Gilson  v.  Wood,  20  111. 
37    (1858). 


making.  Marion  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  568,  21  N.  W.  86  (1884)  ; 
Hollingsworth  v.  Buchanan,  1  Phila. 
(Pa.)   556   (1855). 


,             -ir     ■            r^x.-             i       T>  2.    Alabanm. —  Clark  v.  Taylor,  68 

loioa. —  Jlanon  v.  Chicago,  etc.,  K.  •'      ' 

Co.,  66  Iowa  585,  24  N.  W.  39   (1885).  ^'^-  *^^    (1880). 

Minnesota.— O'Brien  v.  Northwest-  Cotmecticui.— Toll    Bridge    Co.    v. 

em  Improvement,  etc.,  Co.,  82  Minn.  Betsworth,  30  Conn.  380   (1862). 

136,  84  N.  \V.  735   (1901).  Delaware. —  Randel    v.    Chesapeake, 

mew   Yorfc.— Kelly  v.   Campbell,   2  etc.,  Canal,  1  Harr.  233   (1832). 

Abb.   Dec.   492,    1   Keyes   29    (1863).  Cheorgia. —  Southern  R.  Co.  v.  Ali- 

Whether  such  declarations   have  any  son,  115  Ga.  635,  42  S.  E.  15  (1902). 
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IUinfii.1. —  OTiin    etf     "R    Ho.  «    Vnr-  Missouri. —  Greene     V.     Chickeriner. 


Illinois. —  Ohio,  etc.,  R.  Co.  v.  Por 
ter,   92  III.   437    (1879). 

Indiana. —  U.  S.  Express  Co.  v. 
Rawson,  106  Ind.  215,  6  N.  E.  337 
(1885). 

Kansas. —  Water  Power  Co.  v. 
Brown,   23   Kan.   676    (1880). 

Michigan. —  Sisson  v.  Cleveland, 
etc.,  R.  Co.,  14  Mich.  489,  90  Am. 
Dec.  252    (1866). 

lie-w  York. —  JIurray  v.  Sweasy,  74 
N.  Y.  Suppl.  543,  69  App.  Div.  45 
(1902). 

North  Carolina. —  Gilmer  v.  Mc- 
Nairy,  69  N.  C.  335    (1873). 

Ohio. —  Tillyer  v.  Van  Cleve  Glass 
Co.,  13  Ohio  Cir.  Ct.  99,  7  Ohio  Cir. 
Dec.  209    (1896). 

Oregon. —  Jester  v.  Lipman,  40  Or. 
408,  67   Pac.  102    (1901). 

Pennsylvania. —  Sharpless  v.  Dob- 
bins, 1  Del.  Co.  25    (1881). 

South  Carolina. —  Park  v.  Hopkins, 
2  Bailey  408    (1831). 

South  Dakota. — Auby  v.  Rathbun, 
11  S.  D.  474,  78  N.  W.  952   (1899). 

Utah. —  Wilson  v.  Southern  Pac. 
Co.,  13  Utah  352,  44  Pac.  1040,  57 
Am    St.  Rep.  766    (1896). 

United  States. —  Maryland  Fidelity, 
etc.,  Co.  V.  Courtney,  103  Fed.  599,  43 
C.  C.  A.  331  (1900)  ;  New  Jersey 
Steam-Boat  Co.  v.  Brockett,  121  U. 
S.  637,  7  S.  Ct.  1039,  30  L.  ed.  1049 
(1886). 

England. —  Marshall  v.  Cliff,  4 
Campb.  133    (1815). 

3.  Fischer  Leaf  Co.  v.  Whipple,  51 
Mo.  App.  181  (1892)  ;  Wood  v.  Con- 
nell,  2  Whart.  (Pa.)  542  (1837) 
(assent). 

4.  California. —  Wormouth  v.  John- 
son, 58  Cal.  621   (1881). 

loioa. —  Deere  v.  Wolf,  77  Iowa  115, 
41   N".  W.   588    (1889). 

Kentucky. —  Cook  v.  Burton,  5 
Bush  64   (1868). 

Massachusetts. —  Barker  v.  Mackay, 
175  Mass.  485,  56  N.  E.  614    (1900). 

Michigan. —  Haynes  v.  Leppig,  40 
Mich.  602   (1879). 


Missouri. —  Greene  v.  Chickering, 
10  Mo.  109    (1846). 

New  York. —  Smith  v.  Sergent,  4 
Thomps.  &  C.  684    (1874). 

North  Dakota. —  0.  S.  Paulson  Mer- 
cantile Co.  V.  Seaver,  8  N.  D.  215,  77 
N.  W.  1001    (1898). 

Texas. —  Gilmour  v.  Heinze,  85  Tex. 
76,  19  S.  W.  1075    (1892). 

Utah. —  Burton  v.  Winsor  Utah 
Silver  Min.  Co.,  2  Utah  240  (1878). 

The  time  at  which  a  claim  was 
made  may  be  proved  in  the  same  way. 
Chicago,  etc.,  R.  Co.  v.  Beal,  (Neb, 
1903)    94  N.  W.  956. 

5.  Illinois. —  Merchants'  Despatch 
Transp.  Co.  v.  Leysor,  89  111.  43 
(1878). 

Indiana. —  Blessing  v.  Dodds,  53 
Ind.  95    (1876). 

New  York. —  Steinbach  v.  Pruden- 
tial Ins.  Co.,  70  N.  Y.  Suppl.  809,  62 
App.  Div.   133    (1901). 

Pennsylvania. —  Reynolds  v.  Gil- 
man,  4  L.  T.   (N.  S.)   41    (1882). 

Texas. —  James  v.  King,  2  Tex.  App. 
Civ.  Cas.   544    (1885). 

England. —  Betham  v.  Benson,  Gow. 
45,  5  E.  C.  L.  862  (1818)  ;  Fairlie  i;. 
Hastings,  10  Ves.  Jr.  123,  33  Eng. 
Reprint  791    (1804). 

6.  Pearson  v.  Adams,  129  Ala.  157, 
29  So.  977  (1900)  ;  Richards  v.  Mur- 
phy, 1  Whart.    (Pa.)    185    (1835). 

7.  Korthrup  v.  Sullivan,  47  La. 
Ann.  715,  17  So.  259  (1895);  U.  S. 
Home  Assoc,  v.  Kirk,  8  Ohio  Dec. 
(Reprint)  592,  9  Cine.  L.  Bui.  48 
(1882);  Detwiler  v.  Graham,  17 
Phila.  (Pa.)  300  (1884)  ;  Meinhard 
V.  Youngblood,  41  S.  C.  312,  19  S.  E. 
675    (1893). 

8.  Gray  v.  RoUinsford,  58  N.  H. 
253    (1878)    (settlement). 

9.  Morgan  v.  Short,  34  N.  Y. 
Suppl.  10,  13  Misc.  (N.  Y.)  379 
(1895). 

10.  U.  S.  V.  Conklin,  1  Wall.  (U. 
S.)   644,  17  L.  ed.  714   (1863). 
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■waiver^^  or  the  like,  provided  such,  acts  are  done  in  pursii'ance  of 
■the  authority  conferred  by  the  agency'^^  or  the  acts  have  been 
ratified  by  the  principal.-^^ 

Ivipeachment,  Inconsistency,  etc. —  The  statements  of  an  agent 
may  be  used  to  impeach  his  testimony^*  or  invalidate  his  claim  by 
showing  that  it  is  incousistent  with  his  present  conduct/^  Such 
f  actSj  however,  present  no  question  peculiar  to  the  law  of  agency. 

Narrative  statements  independently  relevant.  It  is  by  no 
means  material  in  this  connection  that  the  statements  of  the 
agent,  when  used  for  purposes  of  contradiction  or  proof  of  any 
other  deliberative  fact  should  be  in  narrative  form.  "  The  state- 
ments of  an  agent,"  say  the  court  of  appeals  of  Kentucky,^®  in  the 
transaction  while  he  is  managing  it  for  his  principal  may  be  ad- 
mitted against  his  principal  because  it  is  a  part  of  the  res 
gestae ;  but,  when  the  transaction  is  closed  and  the  agent  merely 
tells  what  he  has  done  or  tells  about  what  he  has  done,  proof  of 
these  statements  may  only  be  introduced  for  the  purpose  of  con- 
tradicting the  agent  as  a  witness  if  inconsistent  with  his 
testimony  on  the  trial.  ^' 

§  1349.  (Extra=judicial  Admissions;  By  Whom  Made;  Ad' 
missions  by  Agents;  Independent  Relevancy  Distinguished); 

Mental  State. —  The  case  of  agents  presents  no  exception  to  the 
general  rule  of  evidence  that  where  the  existence  of  a  mental 
state  by  a  given  person  at  a  certain  time  is  prob,ative,  the  fact  may 
be  proved  by  appropriate  declarations  of  the  person  in  question.-^ 
In  accordance  with  this  general  principle,  the  statements  of  an 
agent  may  be  independently  or  circumstantially  relevant  to  estab- 

11.    Zielke  v.  London  Aasur.  Corp.,  (1865)  ;   Stenhouse  r.  Charlotte,  etc., 

64  Wis.  443,  25  N.  W.  436    (1885).  R.   Co.,   70   N.   C.   542    (1874).     Nar- 

18.    Capital  F.  Ins.  Co.  v.  Watson,  rative  statements  are  equally  compe- 

76  Minn.  387,  79  N.  W.  601,  77  Am.  tent   for   this   purpose.     Pettibone   r. 

St.  Rep.  657    (1899).  Lake   View   Town    Co.,   134   Cal.    227, 

13.  Chattanooga,    etc.,    R.    Co.    v.  66  Pac.  218  (1901). 

Davis,    89    Ga.    708,    15    S.    E.    626  15.    Roth  v.  Continental  Wire  Co., 

(1892);    Paul   v.    Berry,    78    111.    158  94  Mo.  App.  230,  68  S.  W.  594  (1902) 

(1875)  ;    Livingston   Middleditch    Co.  (satisfaction). 

V.    New   York    Dentistry   College,    64  16.   Farmer's  Bank  of  Wickliffe  r. 

N.  Y.  Suppl.  140,  31   Misc.    (N.  Y.)  Wickliffe,  (Ky.  1909)   116  S.  W.  249. 

259,  7  N.  Y.  Annot.  Cas.  398   (1900)  ;  17.  See  also,  Riggs  v.  Metropolitan 

Burke  v.  Hoover,  3  Penr.  &  W.   (Pa.)  St.  Ry.  Co.,  216  Mo.  304,  115  S.  W. 

292    (1831).  969   (1909)    (motor-man  detailing  ac- 

14.  White   V.    Portland,    63    Conn.  cident). 

18,  26   Atl.   342    (1893);   Stillwell   !'.  §   1349-1.    §§  2643  et  seq. 

New  York  Cent.  R.  Co.,  34  N.  Y.  29 
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lisli  the  existence  on  Ms  part  of  intent  ^  or  intention,*  knowledge,* 
motive,^  or  other  material"  mental  state.''  As  the  statement  is 
merely  a  fact  tending  to  prove  the  existence  of  a  state  of  mind 
from  which  it  would  naturally  arise,  it  may  properly  precede^  or 
follow®   the   time   at  which   the   existence    of  the   mental   state 


2.  Brennen  v.  Wallace,  25  Cal.  108 
(1864). 

Illinois. —  Consolidated  Ice  Maeh. 
Co.  V.  Keifer,  134  111.  481,  25  N.  E. 
799,  23  Am.  St.  K«p.  688,  10  L.  R.  A. 
696    (1890). 

Iowa. —  Wilson  v.  Dunreath  Eed 
Stone  Quarry  Co.,  77  Iowa  429,  42 
N.  W.  360,  14  Am.  St.  Rep.  304 
(1889). 

Kansas. —  Taylor  v.  Deverell,  43 
Kan.   469,   23   Pac.   628    (1890). 

Louisiana. —  Smalley  v,  Lawrence,  9 
Rob.   210    (1844). 

Michigan. —  Wright  v.  Towle,  67 
Mich.   255,   34   N.   W.    578    (1887). 

New  Jersey. —  Halsey  v.  Lehigh 
Valley  R.  Co.,  45  N.  J.  L.  26   ( 1883 ) . 

New  York. —  Jones  v.  Jones,  120 
N.  Y.   589,  24  N.  B.  1016    (1890). 

Pennsylvania. —  Dicken  v.  Winters, 
169   Pa.  St.    126,  32  Atl.  289    (1895). 

South  Carolina.  —  Crawford  v. 
Southern  R.  Co.,  56  S.  C.  136,  34  S. 
E.  80    (1899). 

3.  Ball  V.  Bennett,  21  Ind.  427,  83 
Am.  Dec.  356   (1863). 

4.  Colorado. —  Denver  v.  Cochran,  17 
Colo.  App.  72,  67  Pac.  23    (1902). 

Illinois. —  Mt.  Morris  v.  Kanode,  98 
111.  App.   373    (1901). 

Indiana. —  Hopkins  v.  Boyd,  18 
Ind.   App.   63,   47   N.  E.  480    (1897). 

Iowa. —  Garretson  v.  Merchants', 
etc.,  Ins.  Co.,  92  Iowa  293,  60  N.  W. 
540    (1894). 

Kansas. — St.  Louis,  etc.,  R.  Co.  v. 
Weaver,  35  Kan.  412,  11  Pac.  408,  57 
Am.  Rep.  176    (1886)    (notice). 

Maryland. —  Baltimore  Elevator  Co. 
V.  Neal,  65  Md.  438,  5  Atl.  338 
(1886). 

Neiraslca. —  South  Omaha  v.  Wrzen- 
sinski,  92  N.  W.  1045  (1902)    (notice). 

New  York. —  Chapman  v.  Erie  R. 
Co.,  55  N.  Y.  579    (1874). 


Ohio. —  Toungstown  v.  Moore,  30 
Ohio  St.  133    (1876). 

Pennsylvania. —  Vankirk  v.  Penn- 
sylvania R.  Co.,  76  Pa.  St.  66,  18 
Am.  Rep.  404   (1874). 

South  Carolina. —  Pritchett  v.  Ses- 
sions, 10  Rich.  293   (1857)    (notice). 

Vermont. —  McAulay  V.  Western 
Vermont  R.  Co.,  33  Vt.  311,  78  Am. 
Dec.   627    (1860). 

United  States. —  Nelson  v.  Killings- 
lay  First  Nat,  Bank,  69  Fed.  798,  16 
C.   C.  A.   425    (1895). 

5.  Strohmeyer  v.  Zeppenfeld,  28 
Mo.  App.  268  (1887)  ;  Blight  v.  Ash- 
ley, 3  Fed.  Cas.  No.  1,541,  Pet.  C.  C. 
15   (1808). 

6.  Evans  v.  Boyle,  94  Iowa  753,  64 
N.  W.  619   (1895). 

7.  Georgia. —  Georgia  R.  Co.  v. 
Smith,  76  Ga.  634  (1886)  (under- 
standing). 

Missouri. —  Roth.  17.  Continental 
Wire  Co.,  94  Mo.  App.  236,  68  S. 
W.   594    (1902)     (satisfaction). 

New  York. —  Logan  v.  Berkshire 
Apartment  House,  22  N.  Y.  Suppl. 
776,  3  Misc.  296  (1893)  (willingness); 
Jones  V.  Jones,  120  N.  Y.  589,  24  N. 
E.  1016   (1890)    (confidence). 

Texas. —  International,  etc.,  R.  Co. 
V.  Telephone,  etc,  Co.,  69  Tex.  277, 
5  S.  W.  517,  5  Am.  St.  Rep.  45 
(1887)     (malice). 

United  States. —  New  Jersey  Steam- 
Boat  Co.  V.  Brockett,  121  U.  S.  637,  7 
S.  Ct.  1039,  30  L.  ed.  1049  (1887) 
(anger) 

8.  International,  etc;,  R.  Co.  v. 
Telephone,  etc.,  Co.,  69  Tex.  277,  5 
S.  W.  517,  5  Am.  St.  Rep.  45'  (1887). 

9.  Keough  V.  Scott  County,  28 
Iowa  337  (1869)  ;  Paper  Works  v. 
Willett,  1  Rob.    (N.  Y.)    131   (1863). 
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is  of  importance.  While  it  is  essential  that  the  relevant 
state  of  mind  should  be  connected  with  the  doing  of  some 
act  within  the  scope  of  the  agency  it  is  not  required  that  the  mak- 
ing of  the  statement  which  indicates  its  presence  should  have  been 
so  connected;'" — provided,  that  the  existence  of  the  mental  state 
at  the  time  the  declaration  is  made  may  be  fairly  deemed  relevant 
on  the  question  of  its  existence  at  the  time  involved  in  the  inquiry. 
Statements  too  remote,  in  point  of  time,  to  be  probatively  relevant 
are  rejected. 

§  1350.  (Extra-judicial  Admissions;  By  Whom  Made;  Ad^ 
missions  by  Agents;  Independent  Relevancy  Distinguislied) ; 

Statements  Through  Interpreter. —  The  foregoing  rules  with  re- 
lation to  the  statements  of  agents  in  general,  both  as  affecting  the 
principal  by  way  of  admission  or  as  independently  relevant,  apply 
equally,  mutatis  mutandis,  to  cases  where  the  agent  is  an  inter- 
preter.-' The  relation  between  the  speaker  and  his  mouthpiece 
is  still  one  of  agency,  though  the  control  of  the  principal  is  more 
immediate  .and  complete  than  in  ordinary  cases. 

§  1351.  Form   of   Extra-judicial   Admissions;    Adoption. —  It  is 

not  essential  that  the  statement  should  originally  have  been  made 
by  a  party.  It  m'ay  well  have  been  the  declaration  of  another  per- 
son and  adopted  by  the  party  as  his  own.  This  may  be  done  indi- 
rectly ; —  as  where  an  inference  of  acquiescence  arises  from  si- 
lence under  circumstances  naturally  calling  for  a  reply.'     The 

10.     Garretson    v.    Merchanta,   etc.,  ments  made  by   others  in   a  party's 

Ins.  Co.,  92  Iowa  293,  60  N.  W.  540  presence  is  a  still  more  frequent  form 

(1894).  of  extra-judicial   admission  and  pos- 

§    1350-1.     Miller   v.    Lathrop,    50  eesses,  under  ordinary  circumstances, 

Minn,    91,    52    N.    W.    374     (1892);  a  higher  probative  force  than  the  in- 

Wright  I'.  Maseras,  56  Barb.   (N.  Y. )  direct   or   circumstantial   evidence  of 

521   (1869);  Schutter  v.  Williams,  1  silence.      State   v.    Wooley,    215    Mo. 

Ohio  Dec.    (Reprint)    47,   1  West.  L.  620,    115    S.    W.   417    (1908);    State 

J.  319  (1844)  ;  Nadau  v.  White  River  v.  Peterson,  149  N.  C.  533,  63  S.  E. 

Lumber   Co.,  76  Wis.  120,  43  N.  W.  87    (190«). 

1135,    20    Am.   St.   Rep.   29    (1890).  On  the  other  hand,  the  element  of 

See  also,   Sertaut  v.   Crane   Co.,   142  adoption   by   the   party  may  be    the 

111.  App.  49  (1908).  sole  ground  of  admissibility.     Where 

The  interpreter  may  be  a  common  this   is  missing,  even  the  exhibition 

agent. —  Kelly  v.  Ning  Yung  Benev.  of   real  evidence  may  be  treated   as 

Asa'n,   (Cal.  App.  1905)   84  Pao.  321.  irrelevant.     State  r.   King,    (W.  Va. 

§  1351-1.    §§  1418  et  seq.  1908)    63  S.  E.  468,  495    (landmarks 

Direct   acquiescence    in    the    state-  as  boundaries). 
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adopted  statement  may  be  oral,  or,  in  writing; — as  where  an  in- 
sured person  or  beneficiary  adopts  the  findings  of  a  coroner's  in- 
quest ^  or  other  written  statement,^  as  part  of  his  proofs  of  loss. 

§   1352.  (Form    of    Extra-^judicial    Admissions);    Oral. —  A 

competent  admission  may  be  oral  or  in  any  written  form.  The 
oral  declaration  of  a  party  is  competent  against  him  under  all 
circumstances,^  even  though  a  written  admission^  contained  in 
an  instrument  of  a  formal  character^  upon  books  of  account  *  or 


2.  Walther  v.  Ins.  Co.,  65  Cal.  417, 
4  Pac.  413  (1884);  U.  S.  Life  Ins. 
Co.  V.  Kielgast,  26  III.  App.  567,  572 

(1887)  ;  Voelkel  v.  Supreme  Tent,  116 
Wis.  202,  93  N.  W.  1104  (1903); 
Sliarland  v.  Ins.  Co.,  41  C.  C.  A.  307, 
101  Fed.  206  (1900)  ;  Insurance  Co.  v. 
Newton,    22    Wall.     (U.    S.)     32,    36 

(1874).  So,  of  the  statements  of  a 
pliysician  in  connection  with  proofs  of 
loss  under  an  insurance  policy. 
Coulter  V.  Travelers'  Protective  Ass'n 
of  America,  144  111.  App.  255   (1908). 

Testimony  of  witnesses  on  other 
hearings  if  adopted  by  a  party  may 
be  evidence  against  him  on  a  subse- 
quent suit.  Knapp  v.  Brotherhood  of 
American  Yeoman,  (Iowa  1910)  126 
N.  W.  336. 

3.  Wasey  v.  Ins.  Co.,  126  Mich.  119, 
85  N.  W.  459  (1901)  (physicians' 
affidavit)  ;  John  Hancock  M.  L.  Ins. 
Co.  V.  Dick,  117  Mich.  518,  76  N.  \V. 
9  (1898)  (physician's  certificate); 
New  York  Central  Ins,  Co.  v.  Watson, 
23  Mich.  486  (1871)  (admission  of 
other  insurance)  ;  Modern  Woodmen 
V.  Kozak,  63  Neb.  146,  88  N.  W.  248. 
(1901);  Cox  V.  Eoyal  Tribe,  42  Or. 
365,  71  Pac.  73  (1903);  Richilieu  & 
0.  N.  Co.  V.  Boston  M.  Ins.  Co.,  136 
U.  S.  408,  435,  10  Sup.  Ct.  934  (1889). 

§  1352-1.  Alabama. —  Lehman  v. 
McQueen,  65  Ala.  570   (1880). 

Iowa. —  Leyner  v.  Leyner,  123  Iowa 
185,  98  N.  W.  628  (1904).  See  also, 
Anderson  v.  Halverson,  (Iowa  1904) 
101  N.  W.  781. 


Kentucky. — Powers  v.  Powers,  78  S. 
W.  152,  25  Ky.  L.  Rep.  1468   (1904). 

Minnesota. —  Jenning  v.  Rohde,  99 
Minn.  335,  109  N.  W.  597   (1906). 

Mississippi. —  Myer,  etc,  Hardware 
Co.  V.  Spann,  35  So.  177   (1903). 

Worth  Carolina. — Avery  v.  Stewart, 
136  N.   C.  426,  48  S.  E.  775    (1904). 

Oregon. —  Anderson  v.  Adams,  43 
Or.  621,  74  Pac.   215    (1903). 

Pennsylvania. —  Stewart  v.  Gleason, 
23  Pa.  Super.  Ct.  325   (1903). 

Rhode  Island. —  Williams  v.  Smith, 
29  R.  I.  562,  72  Atl.  1093,   (1909). 

Texas. —  McNeese  v.  Carver,  ( Civ. 
App.   1905)    89   S.   W.   430. 

United  States. —  Waldron  v.  Wald- 
ron,  156  U.  S.  361,  15  Sup.  Ct.  383, 
39  L.  ed.  453  (1894).  See  also,  Mc- 
Knight  V.  United  States,  (U.  S.  1904) 
130  Fed.  659. 

2.  Blackington  v,  Rockland,  66  Me. 
332  (1877);  Bayliss  v.  Cockcroft,  81 
N.  Y.  363  (1880);  Singleton  v.  Bar- 
rett, 2  Cromp.  &  J.  368,  1  L.  J.  Exch. 
134,  2  Tyrw.  409  (1832).  See  also, 
Cross  V.  Kistler,  14  Colo.  571,  23  Pac. 
903   (1890). 

3.  Chapman  v.  Peebles,  84  Ala.  283, 
4  So.  273  (1887)  (promissory  note)  ; 
Dimon  v.  Keery,  66  N.  Y.  Suppl.  817 
54  App.  I>iv.  318  (1900)  (note); 
Fryer  v.  Brown,  R,  &  M.  145,  21  E. 
C.  L.  720   (1824)    (bill  of  exchange). 

4.  Singleton  v.  Barrett,  2  Cromp.  & 
J.  368,  1  L.  J.  Exch.  134,  2  Tyrw. 
409  (1832)  ;  Jacob  v.  Lindsay,  1  East 
460   (1801). 
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in  a  written  contract,®  exists  to  the  same  effect.  The  oral  admis- 
sion is  in  no  way  secondary  or  subordinate  to  the  written.  The 
writing  need  not  be  produced  nor  its  absence  satisfactorily  ex- 
plained, to  insure  reception  in  evidence  of  the  oral  declaration.® 

Completeness  will  be  required. —  Where,  therefore,  the  admis- 
sion is  contained  in  an  answer  in  response  to  a  question,  the 
latter,  so  far  as  reasonably  necessary  to  the  complete  understand- 
ing of  the  admission,  will  also  be  received  in  evidence.^ 

§  1353.  (Form  of  Extra-judicial  Admissions;  Oral);  Evi- 
dence is  Primary. —  Though  the  declarant  is  present  in  court  and 
•available  as  a  witness,  evidence  of  his  oral  statement  will  be 
received.  In  other  words,  the  "  best  evidence  rule  "  -^  so  called, 
does  not  apply  to  admissions,  even  where  the  statement  is  in  writ- 
ing. The  copy  of  a  letter,  if  shovsTi  to  be  correct,  is  as  admissible 
in  this  connection  as  the  letter  itself  would  be  if  produced.^ 

Criminal  Cases. —  As  in  civil  cases,  the  criminal  admission  is 
primary  evidence.  It  is  not,  therefore,  material  that  the  fact 
covered  by  the  admission  could  have  been  proved  by  the  testimony 
of  a  witness  who  is  not  produced.^ 

§    1354.    (forms  of  Extra-judicial  Admissions);  References 

to  Another. —  A  rather  anomalous  rule,  requiring  some  statement 
in  this  connection,  is  that  which  admits,  by  virtue  of  an  agency 
thereby  created,^  statements  of  a  'person  to  whom  a  party  has  re- 

5.  Newhall  v.  Holt,  4  Jur.  610,  9  §  1354-1.  Connecticut. —  Chadsey  f. 
L.    J.    Exoh.    293,    6    M.    &    W.    662  Greene,  24  Conn.  562,  572  (1856). 
/•,g^Q\  Indiana.— Oyer    v.    Schiffling,    102 

6.  Fryer   v.   Brown,   R.   &  M.   145,  I"<i.  191,  26  N.  E.  91   (1885). 

21  E   C   L   720   (1824)  Maine. —  Chapman  v.  Twitchell,  37 

»    oi.  \    "      T>  ■        ioi"  T„     A„„    KQ        Me.  59   (1853). 

7.  State  V.  Price,  121  La.  Ann.  53,  ,     j      -, 


Maryland. — McDowell  v.  Groldsmith, 
2  Md.  Ch.  370   (1851). 

Missouri. —  Adler-Goldman  Com- 
mission Co.  V.  Adams  Express  Co.,  53 

Mo.  App.  284   (1893). 
S.  W.  613     1907   .  „     ^K,,    ,        T^       ,        n        X. 

New  York. —  Duval  v.  Covenhoven, 
2.  Kelly  v.  McKenna,  18  Mich.  381      ^  ^^^^_  ^^^  ^^^^^^_    ^^  ^,^^^  Lam- 


46  So.  99    (1908). 

§  1353-1.  §§  464  et  seq.  See  also, 
to  the  same  effect.  Southern  Bank  of 
Fulton  V.  Nichols,   202   Mo.   309,   100 


(1869). 


bert  V.  People,  6  App.  N.  C.  181,  193 


3.  Com.  V.  Kenney,  12  Mete.  (Mass.  (1878). 

1847)    235,    46    Am.    Dee.    672.     See  Ofeio.— Jennings  v.  Haynes,  1  Ohio 

also,  Unger  v.  Mellinger,    (Ind.  App.  Cir.    Ct.    22,    1    Ohio    Cir.    Dec.    13 

1909)    88  N.  E.  74.  (1885). 
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ferred  another  for  information  which  shall  be  final  ^  regarding  a 
given  matter  which  is  uncertain  or  in  dispute.^  These  statements 
by  the  referee  are  admissible,  in  favor  of  the  person  referred/ 
as  against  the  party  referring,  as  the  admissions*  of  the  latter. 
It  is  indifferent,  in  this  connection,  whether  reference  is  made  to 
a  single  individual  or  to  a  body  of  men.®  If  however  the  refer- 
ence is  io  a  number  of  persons,  they  mnst  be  definitely  ascer- 
tained ''  or  readily  ascertainable.  The  intention,  moreover,  to  refer 
must  be  clearly  shown.^    The  statement,  moreover,  of  the  referee 


Teicas.— iMissouri,  K.  &,  T.  Ry.  Co. 
of  Texas  v.  Pettit,  (Civ.  App.  1909) 
117  S.  W.  894. 

Washington. —  Simons  v.  Cissna, 
110  Pac.  1011   (1910). 

United  States. —  Murphy  v.  Kill- 
inger,  8  Wall.  480,  19  L.  ed.  470 
(1869). 

England. —  R.  v.  Mallory,  15  Cox 
Cr.  456  (1884)  ;  Hood  v.  Reeve,  3  C. 
&  P.  532  (1828)  ;  Williams  v.  Innes, 
1  Camp.  364  (1808)  ;  Burt  v.  Palmer, 
5  Eap.  145    (1804). 

The  agency  does  not  extend  so  far 
as  to  affect  the  referring  party  with 
everything  which  the  person  referred 
to  may  see  fit  to  do  or  say  in  regard 
to  the  matter.  He  is  oaly  affected  by 
what  the  referee  baa  said  on  the  spe- 
cific subject  on  which  he  is  called 
upon  to  speak.  That  he  should  have 
said  something  else  is  nothing  which 
concerns  the  referrer.  Chilton  v. 
Jones,  4  Harr.  &  J.  (Md.)  62   (1815). 

2.  California. —  People  v.  Brady,  36 
Pac.  949   (1894). 

Connecticut. —  Chadsey  v.  Greene, 
24  Conn.   563    (1856). 

Indiana. —  Over  v.  Sehiffling,  103 
Ind.  191,  26  N.  E.  91  (1885). 

Maine. —  Chapman  v.  Twitchell,  37 
Me.  59,  58  Am.  Dec.  773    (1853). 

New  Hampshire. —  Holderness  v. 
Baker,  44  N.  H.  414   (1862). 

New  York. —  Wehle  v.  Spelman,  1 
Hun  634,  4  Thomps.  &  C.  649  (1874). 


Wisconsin. —  Thayer  v.  Davis,  75 
Wis.  205,  43  N.  W.  902    (1889). 

England. —  Brock  v.  Kent,  1  Campb. 
366  note,  10  Rev.  Rep.  706  note 
(1807)  ;  Daniel  v.  Pitt,  1  Campb.  366 
note,  6  Esp.  74,  Peake  Add.  Cas.  338, 
10  Rev.  Rep.  706  (1806).  But  see 
Garnet  v.  Ball,  3  Stark.  160  (1822)  ; 
Amy  V.  Andrews,  Freem.  133   (1673). 

3.  Robertson  v.  Hamilton,  16  Ind. 
App.  328,  45  N.  E.  46,  59  Am.  St. 
Rep.  319    (1896). 

4.  Cohn  V.  Goldman,  76  N.  Y.  248 
(1879). 

5.  The  statements,  like  other  ad- 
missions, are  primary  evidence. — 
Craig  V.  Craig,  3  Rawle  (Pa.)  472, 
24  Am.  Dee.  390  (1832).  The  declar- 
ant need  not  be  produced  or  his  ab- 
sence explained.  Craig  v.  Craig,  3 
Rawle  (Pa.)  473,  24  Am.  Dec.  390 
(1833),  Nor  is  the  competency  of 
the  declarations  affected  by  the  death 
of  the  declarant.  McElwee  Mfg.  Co. 
v.  Trowbridge,  33  N.  Y.  Suppl.  674, 
68   Hun  28    (1893). 

6.  Sybray  v.  White,  3  Gale  68,  5 
L.  J.  Exch.  173,  1  M.  &  W,  435,  1 
Tyrw.  &  G.  746  (1836)  (miners' 
jury). 

7.  Rosenbury  v.  Angell,  6  Mich.  50« 
(1859)  ("business  men"  not  euffi- 
ciently  specific). 

8.  Robertson  v.  Hamilton,  16  Ind. 
App,  338,  45  N.  E.  46,  59  Am.  St. 
Rep.  319  (1896). 
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must  be  one  of  fact  ®  and  appear  to  Have  been  made  by  one  who 
possesses  adequate  information  on  the  subject.-^" 

§  1355.  (Form  of  Extra-judicial  Admissions;  Reference  to 
Another);  Action  Conditioned  on  that  of  Others. — While  many 
cases  fail  to  take  the  distinction,  it  seems  clear  that,  in  point  of 
principle,  a  different  rule  of  law  is  involved  where  instead  of 
referring  one  person  to  another  for  inform.ation,  he  promises  that 
he  himself  will  do  something  if  a  third  person  will  perform  a 
given  act,  e.  g.,  say  he  owe^  a  certain  debt,-^  will  make  affidavit  to  a 
given  effect,^  or  the  like.^  This  seems  a  mere  fulfillment  of  a  con- 
dition precedent  to  the  operation  of  the  promise.  It  seems 
scarcely  to  concern  the  admissions  of  an  agent. 

§  1356.   (Form    of   Extra=judicial   Admissions);    Writing. — 

An  admission  may  be  in  any  written  form  capable  of  conveying 
thought,  regardless  of  its  formality  and  of  whether  the  writing  is 
valid  for  the  purpose  which  it  seeks  to  accomplish.-^  The  decla- 
ration may  be  received  as  an  admission  although  the  document 
which  contains  it  may  have  been  void  ah  initio  because  contrary 


9.  Lambert  v.  People,  76  N.  Y.  220,^ 
6  Abb.  N.  Cas.  (N.  Y.)  181,  32  Am. 
Rep.  293  (1879)  (conclusion  re- 
jected) ;  Hood  V.  Reeve,  3  C.  &  P. 
532,  14  E.  C.  L.  700  (1828)  (question 
of  "  sentiments  " ) . 

The  fact  may  be  a  psychological 
one. —  Statements  as  to  a  party's  in- 
tent, made  by  one  to  whom  he  has 
referred  a  witness  for  information  on 
the  subject,  affect  the  party,  on  the 
ordinary  principles  of  admissions  by 
an  agent.  Moore  v.  Johnston,  12 
Tex.  Civ.  App.  694,  34  S.  W.  771 
(1896). 

The  situation  may  more  nearly  re- 
semble a  reference  to  arbitration  as 
where  the  per-scn  referred  to  is  re- 
quired to  state  whether  the  referrer 
is  legally  liable  vmder  a  given  state 
of  facts.  Jennings  r.  liaynes,  1  Ohio 
Cir.  Ct.  22,  1  Ohio  Cir.  Dec.  13 
(1885);  Daniel  v.  Pitt,  1  Campb.  366 
note,  6  Esp.  74,  Peake  Add.  Cas.  238, 
10  Rev.  Rep.  706    (1806). 

10.  Hood  !.  Reeve.  3  C.  &  P.  532, 
14  E.  C.  L.  700  (1828). 


§  1355-1.  Daniel  i:  Pitt,  1  Campb. 
364  note  (1806)  ;  Williams  r.  Innes, 
1  Camp.  364    (1808). 

2.  Garnet  v.  Ball,  3  Stark.  160 
(1822)  ;  Lloyd  v.  Willan,  1  Esp.  178 
(1794).  See  also,  Stevens  v.  Thacker, 
Peake  187   (1793). 

3.  Sybray  v.  White,  1  M.  &  M.  435 
( 1836 )   ( say  a  shaft  was  defendant's) . 

§  1356-1.  Hickey  v.  Hinsdale,  12 
Mich.  99  (1863)  ;  Morrell  v.  Cawley, 
17  Abb.  Pr.  76  (1863)  (unauthor- 
ized); Reis  I.  Hellman,  25  Ohio  St. 
180  (1874);  Huffman  v.  Cartwright, 
44  Tex.  296  (1875)  (lack  of  author- 
ity). See  also,  Rasicot  v.  Royal 
Neighbors  of  America,  (Idaho  1910) 
108  Pac.  1048  (proof  of  loss)  ;  Queat- 
ham  V.  ilodern  Woodman  of  America, 
(Mo.  App.  1910)  127  S.  W.  651 
(proofs  of  loss)  ;  City  of  Hickory  v. 
Southern  Ry.  Co.,  (N.  C.  1904)  49 
S.  E.  202  (deed)  ;  Gulf,  C.  &,  S.  F. 
Ry.  Co.  f.  Combes  &  Rector,  (Tex. 
Civ.  App.  1904)   80  S.  W.  1045. 
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to  law^  or  was  not  executed  with  the  necessary  formalities*  or  has 
been  avoided  by  act  of  an  individual  entitled  to  do  so.  The 
declaration  is  equally  competent.  The  only  important  consider- 
ation is  that  the  party  has  made  it.^  The  responsibility  of  the 
party  for  the  document  in  question,  his  having  written,  author- 
ized or  ratified  it,  must  be  clearly  shown.  Surmise  or  conjecture 
is  not  sufficient.* 

§  1357.  (Form    of    Extra-judicial    Admissions;    Writing); 

Book  Entries. —  Written  admissions  are  frequently  contained  in 
hook  entries^  In  fact,  entries  in  books  of  account  which  the  party 
has  himself  made^  or  which  are  made  by  others  under  his  super- 


2.  Iron  Mountain,  etc.,  R.  Co.  v. 
Stansell,  43  Ark.  275  (1884)  (change 
tickets)  ;  Ayres  v.  Bane,  39  Iowa  518 
(1874)  (promise  made  on  Sunday)  ; 
Bear  v.  Trexler,  3  Wkly.  Notes  Cas. 
(Pa.)  214  (1875)  (note  made  on 
Sunday). 

3.  Turrentine  v.  Grigsby,  118  Ala. 
380,  23  So.  666  (1897)  (note  not 
signed)  ;  Lusk  v.  Throop,  89  111.  App. 
509  [affirmed  in  189  111.  127,  59  N.  E. 
529]  (1900)  ;  Snyder  V.  Reno,  38 
Iowa  329    (1874). 

Lack  of  delivery  seems  to  preclude 
a  statement  contained  in  the  docu- 
ment so  retained  from  having  effect 
as  an  admission.  Robinson  v.  Cush- 
man,  2  Den.  (N.  Y.)  149  (1846). 
See  also.  United  Press  v.  A.  S.  Abell 
Co.,  80  N.  Y.  Suppl.  454,  79  App. 
Div.  550  (1903)  ;  Med-way  v.  U.  S., 
6  Ct.  CI.  421  (1870). 

4.  Indianapolis  Chair  Mfg.  Co.  v. 
Wilcox,  59  Ind.  429  (1877)  (note  of 
a  minor), 

5.  Facts  essential  to  the  validity  or 
operation  of  a  document  may  be  estab- 
lished by  parol  evidence.  Harris  v. 
Harris,  2  Harr.  (Del.)  354  (1835) 
(payment  of  consideration)  ;  Bullard 

V.  Bullard,  112  Iowa  423,  84  N.  W. 
513  (1900);  Saunders  v.  Dunn,  175 
Mass.  164,  55  N.  E.  893  (1900); 
Schwartz  v.  Hersker,  140  Pa.  St.  550, 
21  Atl.  401  (1891). 

G.  The  circumstance  that  the  con- 
tents of  a  document  make  it  highly 


probable  that  the  document  was  writ- 
ten or  authorized  to  be  written  by  a 
particular  person  does  not  make  it 
evidence  against  that  person  unless 
there  is  direct  evidence  either  that  he 
wrote  it  or  that  he  authorized  it  to 
be  written.  Rex  v.  Lawrence,  25  N". 
Zealand  L.  Rep.  129  ( 1905 ) ,  per  Wil- 
liams, J. 

Adoption  by  party. —  A  litigant 
may  give  the  force  and  effect  of  an 
admission  to  any  document  state- 
ments of  which  he  sees  fit  to  adopt 
as  his  own.  Weidner  v.  lOlivit,  96 
N.  Y.  Suppl.  37,  108  App.  (Div.  123 
(1905)     (prices  current). 

§  1357-1.  German  Nat.  Bank  v. 
Leonard,  40  Neb.  676,  684,  59  N.  W. 
107  (1894)  ;  Robert's  Appeal,  126  Pa. 
St.  102  ( 1889 )  ;  McNutt  v.  McDonald, 
3  Nova  Scotia  75  (1873),  §§  3051  et 
seq. 

St.  Alabama. — Lang  v.  State,  97  Ala. 
41,  12  So.  183   (1893). 

Colorado. —  Plummer  v.  Struby- 
Estabrooke  Mercantile  Co.,  23  Colo. 
190,  47  Pac.  294   (1896). 

Dakota. — Waldron  v.  Evans,  1  Dak. 

II,  46  N.  W.  607    (1867). 

Georgia. —  Gaines  v.  Gaines,  39  Ga. 
68   (1869). 

Illinois. —  Story  v.  De  Armond,  179 

III.  510,  53  N.  E.  990  (1899)  [affirm- 
ing 77  111.  App.  74]. 

Louisiana. —  Moise's  Succession,  107 
La.  717,  31  So.  990   (1902). 
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vision  or  control,^  are  among  the  most  commonly  employed 
vehicles  for  written  admissions.  As  the  only  fact  of  importance 
is  that  the  party  made  the  entry  or  is  responsible  for  it,  the  form 
in  which  the  book  containing  it  is  kept,*  or  the  nature  of  the  book 
itself  is  a  matter  of  but  little  consequence,  in  relation  to  admis- 
sibility. For  these  reasons,  the  book  nray  well  be  only  a 
"  blotter."'  ^  Isov  is  the  physical  condition  of  the  book  of  much  con- 
sequence. It  is  not  the  proponent's  fault  if  his  adversary  does 
not  keep  his  books  in  proper  form.  He  himself  may  utilize  such 
a  book  for  the  admissions  it  may  contain,  though  it  be  torn  or 


Maryland. —  Carroll  v.  Eidgaway,  8 
Md.  328   (1855). 

Massachusetts. —  Com.  v.  Clark,  145 
Mass.    251,    13    N_    E.    888    (1887). 

Missouri. — Coombs  v.  Coombs,  86 
Mo,  176    (1885). 

A'eiu  Jersey. —  Bird  i\  Megowan, 
(Ch.  1898)    43   Atl.  278. 

New  York. —  Doolittle  v.  Stone,  136 
N.  Y.  613,  32  N.  E.  639    (1892). 

Ohio. —  Halleck  v.  State,  11  Ohio 
400  (1842). 

Pennsylvania. —  Johnson  v.  McCain, 
145  Pa.  St.  531,  22  Atl.  979  (1891). 
See  also,  Levering  v.  Rittenhouse,  4 
Whart.   130    (1838). 

Virginia. —  Hampton  r.  Michael,  6 
Gratt.  151  (1849). 

West  Virginia. —  Rowan  i'.  Cheno- 
weth,  49  W.  Va.  287,  38  S.  E.  544,  87 
Am.  St.  Rep.  796   (1901). 

United  States. —  Missouri,  etc.,  R. 
Co.  V.  Elliott,  102  Fed.  96,  42  C.  C. 
A.  188   (1900). 

England. —  Hudson  v.  The  Barge 
Swiftsure,  9  Aspin.  65,  82  L.  T.  Rep. 
(N.  S.)   389   (1900). 

Canada. —  Darling  v.  Brown,  1  Can. 
Sup.  Ct.  360,  21  L.  C.  Jur.  169 
(1877). 

Corporation  books  are  within  the 
rule. —  Harrison  v.  Remington  Paper 
Co.,  (Kan.  1905)  140  Fed.  385.  The 
entries  against  its  interest  which  ap- 
pear upon  the  books  of  a  corporation 
will  be  received  as  its  admissions. 
Plattdeutsche  Grot  Glide  von  de  Vere- 
enigten  Staaten  von  Nord  Amerika  v. 


Ross,  117  111.  App.  247    (1904)    (sub- 
ordinate lodge ) . 

3.  California. —  San  Pedro  Lumber 
Co.  V.  Reynolds,  121  Cal.  74,  53  Pac. 
410   (1898). 

Illinois. —  Second  Borrowers,  etc., 
Bldg.  Assoc.  V.  Cochrane,  103  HI.  App. 
29    (1902). 

Louisiana. —  Magi's  Succession,  107 
La.  208,  31  So.  660   (1902). 

Maine. —  Blackington  v.  Rockland, 
66  Me.  332    (1877). 

Maryland. — Hutzler  v.  Lord,  64  Md. 
534,  3  Atl.  891    (1885). 

Massachusetts. — \Yilliamsburg  City 
F.  Ins.  Co.  V.  Frothingham,  122  ilass. 
391   (1877). 

Mississippi. —  Fellows  v.  Harris,  12 
Sm.  &  M.  462    (1849). 

Nebraska. —  German  Nat.  Bank  r. 
Leonard,  40  Neb.  676,  59  N.  W.  107 
(1894). 

New  York. —  Nelson  r.  New  York, 
131  N.  Y.  4,  29  N.  E.  814  (1892) 
[affirming  1  Silv.  Supreme  471,  5 
N.  Y.  Suppl.  688]. 

South  Carolina. — ^Peker  v.  Durham, 
37  S.  C.  354,  16  S.  E.  46    (1892). 

Canada. —  Moxley  v.  Canada  At- 
lantic R.  Co.,  15  Montreal  Super.  Ct. 
145,  14  Ont.  App.  309    (1887). 

4.  Loewenthal  r.  McCormick,  101 
111.  143  (1881);  Barry  r.  Foyles,  1 
Pet.  (U.  S.)  311,  7  L.  ed.  157  (1828). 
See  also,  Currier  v.  Boston,  etc.,  R. 
Co.,  31  N.  H.   209    (1855). 

5.  Beyle  r.  Reid,  31  Kan.  113,  1 
Pac.  264  (1883). 
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otherwise  mutilated.®  The  proponent,  ihowever,  cannot  select  such 
of  a  series  of  connected  items  as  serve  his  purpose  and  exclude 
the  rest.  The  entries  that  help  his  adversary  are  equally  com- 
petent so  long  as  they  are  connected  vsfith  those  introduced  as 
admissions.^  But  the  opponent  must  show  that  the  entries  which 
he  seeks  to  introduce  into  evidence  are  in  fact  connected  with  the 
items  upon  which  the  proponent  is  relying.  He  cannot  produce 
in  evidence  another  book,  in  no  way  related  to  the  first,^  and  use 
it  for  his  own  purposes. 

§  1358.  (Form  of  Extra=judiclal  Admissions;  Writings; 
Book  Entries);  Banks. —  Books  kept  by  a  bank  in  its  business 
may  be  received  in  evidence  and  the  relevant  statements  therein 
contained  pointed  out  to  the  court  as  admissions  made  by  the 
bank.-'  For  the  same  reason,  the  depositor's  bank  book — which  the 
bank  keeps  for  the  depositor,  showing  amounts  placed  in  the  bank's 
custody  by  the  customer  is  admissible  against  the  institution.^  But 
it  is  by  no  means  necessary  that  the  account  should  have  been 
kept  upon  a  hook.  If  the  bank  keeps  its  account  with  its  cus- 
tomer on  an  envelope,  the  piece  of  paper  would  be  equally  admis- 
sible against  the  institution  in  favor  of  the  depositor.^  It  is  not 
necessary  to  produce  the  clerk  who  actually  made  the  entry*  as 
a  condition  precedent  to  receiving  proof  of  the  admission. 


6.  McLel'lan  v.  Crofton,  6  Me.  307 
(1830).  But  see  Bcchtel's  Case,  3 
Fed.  Cas.  No.  1,204  (1872). 

7.  Dewey  v.  Hotchkiss,  30  N.  Y. 
497  (1864)  ;  Rowan  v.  Clienoweth,  49 
W.  Va.  287,  38  S.  E.  544,  87  Am. 
St.  Rep.  796    (1901). 

8.  Bently  v.  Ward,  116  Mass.  333 
(1874)  ;  Doolittle  v.  Stone,  136  N. 
Y.  613,  32  N.  E.  639   (1892). 

§  1358-1.  Johnson  v.  Culver,  116 
Ind.  278,  19  N.  E.  129  (1888)  ;  Globe 
Sav.  Bank  v.  Nat.  Bank  of  Commerce, 
64  Neb.  413,  89  N.  W.  1030  (1902)  ; 
Com.  V.  Ensign,  40  Pa.  Super.  Ct. 
157,  163  (1909).  See  also.  Asylum 
for  Idiots  V.  Handysides,  22  T.  L.  R. 
573    (1906). 

2.  California. —  Nicholson  v.  Ran- 
dall Banking  Co.,  130  Cal.  533,  62 
Pac.  930    (1900). 

Georgia. —  Atlanta  Trust,  etc.,  Co. 


V.  Close,  115  Ga.  939,  42  S.  E.  265 
(1902). 

Illinois. —  Arnold  v.  Hart,  75  111. 
App.  165    (1897). 

Indiana. —  Porter  County  First 
Nat.  Bank  v.  Williams,  4  Ind.  App. 
501,  31  N.  E.  370   (1891). 

Maryland. —  Chesapeake  Bank  v. 
Swain,  29  Md.  483    (1868). 

Michigan. —  Kux  v.  Central  Michi- 
gan Sav.  Bank,  93  Mich.  511,  53  N. 
W.  828    (1892). 

New  York. —  Jermain  v.  Denniston, 
6  N.  Y.  276   (1852). 

Wisconsin. —  Goff  v.  Stoughton 
State  Bank,  84  Wis.  369,  54  N.  W. 
732    (1893). 

.  3.  L'Herbette  V.  Pittsfleld  Nat. 
Bank,  162  Mass.  137,  38  N.  E.  368, 
44  Am.  St.  Rep.  354   (1894). 

4.  Watson  v.  Phoenix  Bank,  8  Meftc. 
(Mass.)  217,  41  Am.  Dec.  500  (1844). 
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§  1359.  (Form  of  Extra-judicial  Admissions;  Writings; 
Book  Entries);  Loan  Agencies,  Eailroads. —  The  admission  may 
well  be  contained  on  the  books  of  a  loan  agency.-' 

Railroads. —  Books  kept  by  railroad  agents  are  within  the 
rnle.^  In  like  manner,  the  report  of  a  railroad  company  to  the 
tax  assessors  may  be  competent  against  the  company  in  proceed- 
ings for  the  abatement  of  taxes  assessed  on  the  basis  of  that  par- 
ticular report.* 

§  1360.  (Form    of    Extra-judicial    Admissions;    Writings; 

Book  Entries) ;  Admissions  of  Non-owner  of  Books The  entry 

set  forth  on  a  book  of  account  may  be  uised  as  containing  the 
adonission  of  a  person  other  than  the  owner  or  keeper  of  the  book 
or  of  some  principal,  for  whom  he  is  lawfully  acting.  The  entry 
m'ay  be  received  in  evidence  as  the  admission  of  the  party  to  the 
transaction  not  keeping  the  book.  This  may  happen  where  the 
other  party  to  the  transaction  makes  the  entry  himself  upon  the 
book  of  his  associate  in  the  agreement,  sale  or  the  like,-'  or  he 
sees  or  is  informed,  without  objection  on  his  part,  as  to  the  fact 
and  nature  of  the  entry."  The  rule  is  the  same  where  the  entry 
is  made  by  mutiial  consent  of  the  parties  as  the  settlement  of  'their 
accounts.^  In  the  same  way,  where  a  clerk  an.akes  an  entry,  re- 
lating to  himself,  and  his  employer  has  occasion  to  sue  him,  the 
entry  then  becomes  the  admission  of  him  who  made  it,*    In  other 

§  1359-1.  Dexter  r.  Berge,  76  Minn.  3.  McDavid   v.    Ellis,   78   111.   App. 

216,  78  N.  W.  1111   (1899);  General  381     (1898;    Powers   V.   Hamilton,    6 

Convention,     etc.     v.     Torkelson,     73  Blackf.    (Ind.)    293    (1843);   Hanson 

Minn.  401,  76  N.  W.  215    (1898).  v.  Jones,  20  Mo.  App.  595    (1886). 

8.  Louisville,   etc.,    R.    Co.   v.   Mc-  An   infant   giving   his    promissory 

Guire,   79  Ala.   395    (1885);   Root  V.  note  in  settlement  of  an  account  for 

Great  -Western  R.  Co.,  55  N.  Y.  636  articles  delivered,  admits  the  receipt 

[affirming    65   Barb.   619,   1   Thomps.  of  the  goods  but  not  that  they  -were 

&  C.  10]    (1873).  necessaries    or   the  .prices  charged  a 

3.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  fair   one.     Earle  v.   Reed,   10   Mete. 

Sullivan,    (Colo.   1909)    173  Fed.  456.  (Mass.)    387    (1845). 

97  C.  C.  A.  1.  4.  Connecticut. —  Agricultural    Ins. 

§   1360-1.  Rembert    v.    Brown,    14  Co.  r.  Keeler,  44  Conn.  161    (1876). 

Ala.  360   (1848).  7/?mots.— Second    Borrowers,    etc., 

2.  Reviere  v.  Powell,  61  Ga.  30,  34  Bldg.    Assoc,    v.    Cochrane,    103    111. 

Am.     Rep.     94     (1878);     Tucker    v.  App.  29   (1903). 

Stephens,   4   Thomps.   &   C.    (N.  Y. )  Louisiana. —  Spears   v.   Spears,    37 

593    (1874);   McCluskey  v.   Falke,   4  La.  Ann.  537   (1875). 

Rob.    (N.  Y.)   87   (1866);   Darlington  Maryland. —  Ward     V.     Leitch,     30 

V.  Taylor,  3  Grant  (Pa.)   195  (1855).  . ,  Md.  326   (1868). 
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words,  an  entry  by  A.  upon  his  own  books,  made  against  B.  is 
tbe  admission  of  B.  if  B.  bas  in  any  way  assented  to  its  correct- 
ness.^ Should  a  merchant,  tradesman  or  the  like  write  upon  the 
pass  book  held  by  the  customer  an  entry  concerning  the  delivery 
of  goods,  etc.,  the  entry  is  the  admission  of  the  seller.®  The  effect 
of  the  pass  book  has,  however,  been  limited  to  the  mattur  of  receipt 
of  goods,'^  the  question  of  fairness  in  price  being  proved  in  some 
other  way.  The  same  rule  applies  between  employer  and  clerk, 
where  a  clerk  makes  upon  his  employer's  books  an  entry  favorable 
to  himself,  he  is  entitled  to  show  the  fact  and  the  silence  of  his 
principal  or  employer  as  constituting  an  admission  by  the  latter.^ 

§  1361.  (Form    of    Extra=judicial    Admissions;    Writings; 
Book  Entries);  When  Original  Entries  need  not  be  Produced. — 

The  party  may  have  made  or  assented  to  a  book  entry  as  correct 
which  was  not  in  the  form  of  the  original  entries  or  even  in  the 
book  where  they  are  set  out.  Should  the  question  be  one  as  to 
direct  proof  of  the  account,  the  book  of  original  entries  must  be 
produced.''^  But  where  the  object  of  the  evidence  is  to  prove  that 
the  opposite  party  admitted  or  assented  to  the  correctness  of  an 
account,  the  book  of  original  entries  need  not  be  produced.^  Nor, 
on  the  other  hand,  where  the  party  has  admitted  the  correctness 

Massachusetts, —  Williamsburg  City  Ohio.—  Halleck  v.   State,    11   Ohio 

F.  Ins.  Co.  V,  Frothinghain,  122  Mass.  400    (1842). 

391    (1877).  reaias,— Taylor     v.     Coleman,     20 

New    York. —  Lucas    v.    Thompson,  Tex.  773    (1858). 

27    N.   Y.    Suppl.    659,   75    Hun    584  6.  Ruck  v.  Fricke,  28  Pa.  St.   241 

(1894).  (1857).     See  also,  Folsom  v.  Grant, 

OAio.— Stetson     v.     New     Orleans  136  Mass.  493   (1884). 

City  Bank,  12  Ohio  St.   577    (1861).  ^   H^^gy  «.  Thompson,  37  111.  538 

Pennsylvania. —  Kane     v.     Schuyl-  (1865) 

kill  F.  Ins.  Co.,  199  Pa.  St.  198,  48  8.  7oi<;a.- Cormac       v.       Western 

Atl.  989   (1901).  -^yjjjjg  Bronze  Co.,  77  Iowa  32,  41  N. 

South    Carolina. —  State    Bank    v. 


W.  480    (1889). 

Louisiana. —  Rayne    V.    Taylor,    12 
La.  Ann.  765    (1857). 


Johnson,  1  Mill  404,  12  Am.  Deo.  645 

(1817). 

5.  Michigan. —  Fish   v.    Adams,    37  „.          .       ,„.     .            „     , 

Mich    598   (1877)  Missouri.— Vfiggms  v.  Graham,  51 

,,.'         .        ,,'•■.            _,     ,       .^,  Mo.  17   (1872). 

Missouri. —  Manion        Blacksmith, 

etc.,  Co.  V.  Carreras,  19  Mo.  App.  162  ^^^^   Torfc.— Rockwell   v.   Merwin, 

(];8g5)_  1  Sweeny  484,  8  Abb.  Pr.   (N.  S.)   330 

Nebraska.— McDonMv.BucksUS,  ^'^fP'^'^^^  i"   45  N.  Y.   166]    (1869). 

56  Neb.  88,  76  N.  W.  476   (1898).  Rhode  Island.— Fljnn  v.  Columbus 

New  Hampshire.— Stetson  v.  God-  Clut),  21  R.  I.  534,  45  Atl.  551  (1900). 

frey,  20  N.  H.  227   (1850).  §  1361-1.  §§  464  et  seq. 

New  York. —  Bartlett  v.  Tarbox,  1  2.  Snodgrass   v.    Caldwell,    90   Ala. 

Abb.  Dec.   120,  1  Keyes  495    (1864).  319,  7  So.  834   (1890);  Darlington  v. 
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of  a  particular  acoount,  is  it  necessary  to  produce  the  ledger, 
though  it  appear  that  the  items  have  been  posted.^  For  the  same 
reason,  it  is  not  even  essential  that  the  charge  admitted  to  be 
true  should  have  been  receivable  if  offered  in  evidence.  The  mat- 
ter of  the  entry  may  not  have  been  the  proper  subject  of  a  charge 
under  the  shop  book  rule.*  To  prove  the  charge,  it  might  have 
been  essential  to  produce  or  account  for  the  absence  as  a  witness,^ 
of  the  one  vrho  made  the  entry.  This  may  not  have  been  done  in 
case  of  the  proof  by  admission.*    That  is  not  material. 

§  1362.  (Form  of  Extra=judicial  Admissions;  Writings; 
Book  Entries);  Effect  of  Agency — Upon  familiar  principles, 
an  entry  not  made,  adopted  or  authorized  by  the  party,  does  not 
in  general,  affect  him  as  his  admission.^ 

Banks. —  Where  the  parties  to  the  transaction  have  each  de- 
posited in  the  same  bank  and  the  institution  is  the  common  agent 
for  both  in  keeping  their  accounts,  its  books  are  admissible 
against  either  of  the  parties  in  favor  of  the  other  as  being  auth- 
orized admissions.^ 

§  1363.  (Form  of  Extra=judicial  Admissions;  Writings; 
Book  Entries ;  Effect  of  Agency) ;    Partnership  Books. —  The 

entries  upon  partnership  books,  made  by  the  partners,  or  one  of 
them  or  by  their  authorized  clerks  and  employees,  are  the  admis- 
sions of  all  partners  who  had  access  to  the  books.-^  This  is  true, 
under  the  substantive  law  relating  to  partnership,  whether  as  be- 
tween the  partners  themselves,  or  in  suits  to  which  an  outsider 
is  a  party. 

Real  Estate. —  The  books  of  a  real  estate  agent  do  not  affect 
the  principal  where  the  latter  has  had  no  right  to  make  entries 

Taylor,   3   Grant    (Pa.)    195    (1855);  507    (1865);   Brickley  r.  Walker,  68 

Texas,   etc.,   Co.   v.   Lawson,   10  Tex.  Wis.  563,  32  N.  W.  773   (1887). 

■Civ.  App.  491,  31  S.  W.   843    (1895).  2.  Oliver  v.  Plielps,  31  N,  J.  L.  597 

3.  Stetson  v.  Godfrey,  20  N.  H.  227  [affirming  20  N.  J.  L.  180]  (1845). 
(1850).  A    contrary    ruling    lias,    however, 

4.  Darlington  v.  Taylor,  3  Grant  been  made  in  New  York,  where  the 
(Pa.)  195  (1855).  bank   books   were  rejected,  the   bank 

5.  §§  3065  et  seq.  being  regarded  by  the  court  as  bav- 

6.  Stetson  v.  Godfrey,  20  N.  H.  227  ing  kept  its  books  for  its  own  pur- 
(1850).  poses.    Perrine  v.  Hotchkiss,  58  Barb. 

§   1362-1.  Davison  v.  West  Oxford       (N.  Y.)    77   (1870). 
Land  Co.,  126  N.  C.  704,  36  S.  E.  163  §  1363-1.  Georgia.—  Perry  v.  Butt, 

(1900)  ;  Winter  v.  Newell,  49  Pa.  St.       14  Ga.  699    (1854). 
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■upon  the  books,  or,  in  any  way,  exercise  supervision  and  control 
over  them.^ 

Independent  Relevancy. —  Wliere  the  relevant  fact  is  that  cer- 
tain entries  are  on  the  books,  and  that  therefore  a  party  Icnew  of 
them,  rather  than  that  they  are  correct,  the  fact  that  the  books  are 
incorrectly  kept,  in  that  other  items  should  also  have  been  entered, 
is  not  material.^ 

§  1364.  (Form    of   Extra-judicial   Admissions;    Writings); 

Business  Documents. —  Business   documents   other  than  book-en- 
tries such  as  contracts,^  reports,^  settlements,^  and  the  like,*  which 


Indiana. —  Eden  v.  Lingenfelter,  39 
Ind.   19    (1872). 

Maine. —  Fostej:  v.  Fifield,  39  Me. 
136    (1848). 

"New  Hampshire. —  Tucker  v.  Peas- 
lee,  36  N.  H.  167    (1858). 

"Nem  York. — Fairchild  v.  Fairohild, 
64  N^.  Y.  471  [affirming  5  Hun  407] 
(1876). 

Texas. —  Martin  Brown  Co.  v.  Per- 
rill,  77  Tex.  199,  13  S.  W.  975 
(1890). 

Virginia. —  Shackelford  v.  Shackel- 
ford, 32  Gratt.  481   (1879). 

2.  McKeen  v.  Providence  Ck)unty 
Sav.  Bank,  34  R.  I.  543,  54  Atl.  49 
(1902). 

3.  Foster  v.  Fifield,  39  Me.  136 
(1848). 

§  1364-1.  Lewis  v.  Kobertson,  100 
Ala.  346,  14  So.  166  (1893)  ;  Springer 
V.  Chicago,  37  111.  App.  206  (1890) 
(option  contract)  ;  Conner  v.  Mt. 
Vernon  Co.,  35  Md.  55  (1866)  (com- 
putation of  horse  power)  ;  Lynch  v. 
Troxell,  207  Pa.  St.  162,  56  Atl.  413 
(1903). 

2.  California. —  Eoche  v.  Llewellyn 
Iron  Works  Co.,  140  Cal.  563,  74  Pac. 
147  (1903)  (insured  employer  to" 
surety  company  as  to  accident) . 

Indiana. —  Beal  v.  State,  77  Ind. 
231   (1881)    (administrator). 

Kansas. —  Home-Riverside  Coal 
Min.  Co.  V.  Fores,  64  Kan.  39,  67  Pac. 
445    (1902)    (amount  of  coal  mines). 

Vol.  II         109 


Missouri. —  Emmons  v.  Gordon 
(Sup.  Ct.)  24  S.  W.  146  (1893) 
(guardian). 

Texas.—  Field  v.  Field,  (Civ.  App. 
1905)  87  S.  W.  736  (superintendent 
of  Insane  asylum ) . 

Wisconsin. —  Merrill  Nat.  Bank  v. 
Illinois,  etc..  Lumber  Co.,  101  Wis. 
347,  77  N.  W.  185  (1898)  (mercan- 
tile agency). 

3.  Miller  v.  Campbell  Commission 
Co.,  13  Okla.  75,  74  Pac.  507   ( 1903 ) . 

4.  Georgia. —  Huntington  v.  Chis- 
holm,  61  6a.  370  (1878)  (exemption 
papers ) . 

Missouri. —  Griggs  v.  Deal,  30  Mo. 
App.  153   (1888). 

Massachusetts. —  Putnam  v.  Gun- 
ning, 163  Mass.  553,  39  N.  E.  347 
(1895). 

Neio  York. —  Bayliss  v.  Cockroft,  81 
N.  Y.  363  (1880).  See  also,  Weid- 
ner  v.  Olivit,  188  N.  Y.  611,  81  N. 
E.  1178  (1907)  (account  current) 
[judgment  affirmed,  96  N.  Y.  Suppl. 
37,   108   App.   Div.    122    (1905)]. 

Pennsylvania. —  Si&belist  v.  Metro- 
politan L.  Ins.  Co.,  19  Pa.  Super.  Ct. 
231  (1902);  Lloyd  v.  Lynch,  28  Pa. 
St.  419,  70  Am.  Deo.  137  (1857). 

Texas. —  Stadtler  v.  South  Texas 
Lumber  Co.,  (Civ.  App.  1909)  121 
S.  W.  1132  (orders  on  third  persons 
for  the  accounts  sued  upon) . 
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are  commonly  used  in  the  ordinary  transaction  of  business,^  may 
■n'ell  constitute  the  vehicle  for  an  admission.  A  favorite  form  of 
written  admission  in  use  in  business  transactions  is  what  is  called 
the  account  stated,  or  account  rendered.® 

Applications  for  insurance  policies  may  stand  in  the  same 
position.'^ 


Texas. —  Eatertson  v.  Ephraim,  18 
Tex.  118  (1856)  (application  for 
membersliip) . 

Canada. —  Lazare  v.  Phoenix  Ins. 
Co.,  8  U.  C.  C.  P.  136  (1859)  (custom 
house  entries). 

Receipts. —  A  favorite  business 
document  for  an  acknowledgment  of 
payment,  delivery  of  goods,  etc.,  is 
furnished  by  a  receipt,  usually  avail- 
afble  as  an  admission  of  the  maker. 
Baker  v.  Dewey,  1  B.  &  C.  704 
( 1823 )  ;  Rowntree  v.  Jacob,  3  Taunt. 
141  (1809).  See  also,  Bottrell  v. 
Summers,  2  Y.  &  J.  407  (1828); 
Lampon  v.  Corke,  5  B.  &  A.  606 
(1822).  Naturally,  the  effect  of  such 
a  receipt  is  not  conclusive.  Graves  v. 
Key,  3  B.  &  Ad.  318  (1820)  ;  Straton 
r.  Rastall,  2  T.  R.  366  (1788).  See, 
however,  as  to  the  later  law  in  Eng- 
land, in  case  of  deeds,  Renner  v. 
Tolley,  68  L.  T.  815  E.  S.  (1893), 
Stirling,  J.  Even  a  receipt  "  in  full 
of  all  demands  "  may  be  controverted 
or  explained.  Lee  v.  Lancashire  and 
Yorkshire  Ry.  Co.,  L.  R.  6  Ch.  527, 
534  (1871)  ;  Fitch  v.  Sutton,  5  East 
230  (1804).  See  also,  Bowes  v. 
Foster,  3  H.  &  N.  779,  27  L.  J.  Ex. 
263  (1858).  Under  exceptional  cir- 
cumstances, a  receipt  may  be  con- 
clusive, e.  g.,  a  receipt  by  an  insur- 
ance company  for  the  payment  of  a 
premium.  Dalzell  r.  Mair,  1  Camp. 
532  (1808).  And  see  Xenos  r.  Wick- 
ham,  L.  R.  2  H.  L.  296,  319  (1866). 
Relief  may,  however,  be  afforded  in 
case  of  a  credit  obtained  by  fraud. 
Foy  V.  Bell,  3  Taunt.  493  (1811). 
So,  an  estoppel  may  be  created  under 
appropriate  circumstances.  Bateman 
V.  Hunt,   (1904)   2  K.  B.  530,  C.  A,; 


Bickerton  v.  Walker,  31   Ch.  D.  151 
C.  A.    (1885). 

5.  Denver,  etc.,  R.  Co.  v.  Wilson,  4 
Colo.  App.  355,  36  Pae.  67  (1894). 
See  also,  Lazarovich  v.  Tatilbum,  103 
Me.  285,  69  Atl.  275  (1907)  (receipt); 
Ackerman  f.  Berriman,  113  N.  Y. 
Suppl.  1015  (1909)  (application  for 
employee's  bond ) . 

6.  Georgia. —  Carey  v.  Clayton,  11 
Ga.  434  (1852);  Walker  i>.  City  of 
Rome,  6  Ga.  App.  59,  64  S.  E.  310 
(1909). 

Michigan. —  Donkersley  v.  Levy,  38 
Mich.   54    (1878). 

Mississippi. —  Forniquet  v.  West 
Feliciana  R.  Co.,  6  How.  116   (1842). 

New  York. —  Wotherspoon  r. 
Wotherspoon,  49  N.  Y.  Super.  Ct.  152 
(1883). 

Vermont. —  Burrows  v.  Stevens,  39 
Vt.  378    (1867). 

Wisconsin. —  Thorn  v.  Smith,  71 
Wis.  18,  36  N.  W.  707  (1888). 

7.  Trudden  r.  Metrop.  Life  Ins.  Co., 
64  N.  Y.  Suppl.  183,  50  App.  Div.  473 
(1900)  ;  Furniss  v.  Mutual  Life  Ins. 
Co.,  46  N.  Y.  Super.  Ct.  467  (1880). 
See  also,  Taylor  v.  Grand  Lodge  A. 
0.  U.  W.  of  Minnesota,  101  Jlinn.  72. 
ni  N.  W.  919  (1907);  Beard  f. 
Royal  Neighbors  of  America.  (Or. 
1909)  99  Pac.  83,  19  L.  R.  A.  (N. 
S.)    798. 

Narrative  excluded. — An  additional 
administrative  reason  for  rejecting 
the  admissions  of  -a,  trustee  is  fur- 
nished where  the  declaration  relates 
to  ii  past  transaction.  First  Nat. 
Bank  r.  Farmers'  &  Merchants'  Nat. 
Bank  of  Wabash.  (Ind.  1908)  86 
N.  E.  417  [transferred  from  the  ap- 
pellate court,  82  N.  E.  1013   (1907)]. 
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§§  1365,  1366 


§  1365.  (Fotm    of   Extra-judicial   Admissions;    Writings); 

Commercial  Paper. —  Promissory  notes/  specialties  under  seal,^ 
and  other  negotiable  instruments  or  other  specimens  of  commercial 
paper  may  be  used  in  evidence  as  containing  admissions. 

Acknowledgment  of  genuineness. —  It  is  not  necessary  that  the 
document  itself  should  actually  have  been  shown  to  a  party  to 
make  his  admission  of  its  genuineness  competent.  It  is  suiEcieut 
that  it  has  been  read  to  him  and  has  received  his  assent.^ 

§  1366.  (Form    of   Extra-judicial   Admissions;    Writings); 

Letters. — A  very  frequently  employed  instrumentality  in  writing 
for  the  proof  of  admissions  is  ordinary  correspondence.  Official 
business  or  social  letters  are  equally  available  in  this  connection. 
It  must,  however,  be  shown  by  the  proponent  that  the  party 
against  whom  the  admission  is  offered  is  responsible  for  the  letter. 
This  may  be  done  (1)  by  affirm^ative  evidence  that  he  has  written 
it,^  (2)  that  the  actual  writer  had  been  previously  authorized  to 


§  1365-1.  Colgin  v.  State  Bank,  11 
Ala.  222  (1847)  ;  Lloyd  V.  MoClure,  3 
Greene  (Iowa)  139  (1849);  Jobe  v. 
Weaver,  77  Mo.  App.  665  (1898)  ; 
Mills  V.  Davis,  41  Hun  (N.  Y.)  415 
(1836).  See  also,  Lefevre  i;.  Silo,  98 
N.  Y.  Suppl.  321,  113  App.  Div.  464 
(1906)     ("I-O-U"). 

2.  Maine. —  Hunt  v.  Oard,  94  Me. 
386,  47  Atl.  931   (1900)    (bond). 

New  Yorh. —  Travis  v.  Barger,  84 
Barb.    (N.  Y.)    614    (1857)    (release). 

Pennsylvania. —  Hennessy's  Estate, 
4  L.  T.  (N.  S.)  (Pa.)  9  (1882)  (as- 
signment of  judgment). 

United  States. —  Byam  v.  Eddy,  4 
Fed.  Cas.  No.  2,363,  2  Blatchf.  531, 
21  Vt.  666   (1853)    (bond). 

England. —  Boulter  v.  Peplow,  9  C. 
B.  493,  14  Jr.  248,  19  L.  J.  C.  P.  190, 
67  E.   C.  L.  493    (1850)     (deed). 

3.  Stewart  v.  Gleason,  23  Pa.  Super. 
Ct.  325    (1903). 

§  1366-1.  Quarles  v.  Littlepage,  2 
Hen.  &  M.  (Va.)  401,  3  Am.  Dec.  637 
(1808)  (a  mere  disclaimer  of  knowl- 
edge is  not  sufficient)  ;  Reg.  v.  At- 
wood,  20  Ont.  574  (1891).  See  also. 
Stark  Grain  Co.  v.  Harry  Bros.  Co. 
(Tex.  Civ.  App.  1909)  122  S.  W.  947. 


Compare  People  v.  Quimby,  10  De- 
troit Leg.  N.  618,  96  N.  W.  1061 
(1903). 

Anonymous  letters. —  A  litigant 
may  oflFer  an  anonymous  letter  which 
he  claims  to  have  been  written  by 
or  for  the  party  against  whom  it  is 
offered.  McDermott  v.  Mahoney, 
(Iowa  1908)  116  N.  W.  788  [af- 
firmed on  rehearing  115  N.  W.  33 
(1908)].  He  must  produce,  however, 
evidence  rationally  tending  to  show 
that  his  opponent  was  thus  connected 
with  the  document.  This  proof  may 
be  circumstantial.  State  v.  Dilley, 
(Wash.  1906)   87  Pac.  133. 

Even  in  criminal  cases  a  letter 
may  be  sufficiently  connected  with 
the  alleged  writer  by  proof  of  his 
admissions.  Nioum  v.  Com.,  108  S. 
W.  945,  33  Ky.  L.  Kep.  62    (1908). 

The  inferences  to  be  drawn  from 
the  regularity  in  commercial  business 
are  not  sufficient  to  establish  the 
actual  writing  of  a  given  letter. 
Stevens  v.  Equitable  Mfg.  Co.,  (Tex. 
Civ.  App.  1902)  67  S.  W.  1041;  Bar- 
ton V.  Hutchinson,  2  C.  &  K.  712,  61 
E.  C.  L.  712  (1849). 
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make  the  statement  by  tlie  party  against  whom  it  is  now  offered, 
(3)  or  that  the  latter,  upon  adequate  information,  has  ratified  the 
deed  of  one  who  without  previous  authority  has  acted  as  his  agent.^ 
Under  any  of  these  circumstances,  the  statements  are  competent 
against  the  writer,^  although  the  person  offering  the  evidence  is 
not  the  one  to  whom  the  letter  was  originally  sent.*  The  writing, 
if  written  by  or  for  the  party  to  be  affected  by  it  as  his  admission, 


2.  Neely  v.  Naglee,  23  Cal.  152 
(1863). 

Mere  delivery  of  a  letter  to  a  third 
person  is  not  a  sufficient  adopting  of 
its  statements.  Cottle  v.  Champion, 
2  Peake  45    (1795). 

3.  California. —  Eyland  v.  Heney, 
53  Pae.  1133,  130  Cal.  436,  62  Pac. 
•616  (1898);  Goldman  ■!).  Bashore,  80 
Cal.  146,  S3  Pae.  83   (1889). 

Colorado. —  Cross  v.  Kistler,  14 
€olo.  571,  23  Pao.  903   (1890). 

Connecticut. —  Deep  River  Nat. 
Bank's  Appeal,  73  Conn.  341,  47  Atl. 
«75    (1900). 

Georgia. —  Knowles  v.  Williams,  62 
Ga.  316    (1879). 

Illinois. —  Dick  v.  Zimmerman,  207 
111.  636,  69  N.  E.  754  [affirming  105 
111.  App.   615]    (1904). 

Indiana. —  Huston  v.  Stewart,  64 
Ind.  388   (1878). 

Iowa. —  Winebrenner  v.  Brunswick- 
Balke-Collender  Co.,  82  lowa  741,  47 
N.  W.  1089   (1891). 

Massachusetts. —  Conant  v.  Evans, 
202  Mass.  34,  88  N.  E.  438  (1909). 
Short  Mountain  Coal  Co.  v.  Hardy, 
114  Mass.  197  (1873);  Merrifield  v. 
Robbins,  8  Gray  150  (1857).  See 
also,  Snow  v.  New  York,  N.  H.  &  H. 
R.  Co.,  185  Mass.  321,  70  N.  E.  205 
(1904). 

Missouri. —  Higgins  v.  Dellinger,  23 
Mo.  397  (1856);  Brown  V.  State 
Bank,  2  Mo.  191   (1830). 

New  Hampshire. —  Ossipee  Hosiery, 
«tc.,  Mfg.  Co.  V.  Canney,  54  N.  H. 
295    (1874). 

New  York. —  Rapp  v.  Piatt,  117  N. 
Y.  S.  987  (1909)  ;  Lewis  Pub.  Co.  v. 
Lenz,  83  N.  Y.  Suppl.  841,  86  App. 
Div.  451  (1903)  ;  White  v.  McNulty, 
164  N.  Y.  583,  58  N.  E.  1094  [affirm- 


ing 49  N.  Y.  Suppl.  903,  26  App.  Div 
173]    (1900). 

Ohio. —  Russell  v.  Weiler,  28  Ohio 
Cir.  Ct.   176    (1905). 

Pennsylvania. —  Martin  v.  Kline, 
157  Pa.  St.  473,  27  Atl.  753  (1893); 
Commercial  Bank  v.  Wood,  7  Watts 
&  S.  89  (1844).  But  see  Kemmerer 
r.  Wilson,  31  Pa.  St.  110  (1857). 
See  also,  Kaufman  v.  Pittsburg,  C. 
&   W.   R.   Co.,    (Pa.   1904)    60  Atl.   2. 

Texas. —  Bates  v.  Evans,  2  Tex. 
App.  Civ.  Cas.  §  211   (1884). 

Wisconsin. —  Griffin,  etc.,  Co.  v. 
Joannes,  80  Wis.  601,  50  N.  W.  785 
(1891). 

United  States. —  Harnsworth  v.  Ne- 
vada Co.,  102  Fed.  578,  42  C.  C.  A. 
509  (1900);  Kirk  V.  Williams,  24 
Fed.  437    (1885). 

England. —  Rex  v.  Heal,  69  J.  P. 
224  (1905),  per  Grantham,  J;  Steu- 
art  V.  Gladstone,  47  L.  J.  Ch.  423,  38 
L.  T.  Rep.  (N.  S.)  557,  26  Wkly.  Eep. 
657  (1878);  Fairlie  V.  Denton,  8  B. 
&  C.  395,  15  E.  C.  L.  198,  3  C.  &  P. 
103,  14  E.  C.  L.  472,  2  M.  &  R.  353 
( 1828 )  ;  Eeyner  V.  Pearson,  4  Taunt. 
662,  13  Rev.  Rep.  723  (1812)  ;  Fairlie 
V.  Hastings,  10  Ves.  Jr.  123,  32  Eng. 
Reprint  791    (1804). 

Canada. —  Macdonald  V.  Wood,  8  U. 
C.  C.  P.  426  (1859);  Wilmott  v. 
Boulton,  1  Grant  Ch.  (U.  C.)  479 
(1850). 

4.  Downey  v.  Taylor,  (Tex.  Civ. 
App.  1898)  48  S.  W.  541;  Little  V. 
Keyes,  24  Vt.  118  (1851)  ;  Mulhall  v. 
Keenan,  18  Wall.  (U.  S.)  342,  21 
L.  ed.  808  (1873)  ;  :Medway  r.  U.  S., 
6  Ct.  CI.  421  (1870).  See  also,  Lem- 
beck  V.  Stiefel,  (N.  J.  1904)  59  Atl. 
460. 
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may  well  have  been  written  to  any  third  person,  the  writer's, 
attorney  ^  or  even  to  a  newspaper.® 

§  1367.  (Form  of  Extra-judicial  Admissions;  Writings; 
Letters);  Completeness  Required. —  Where  an  admission  is  said 
to  be  stated  in  a  letter,  the  admitting  party  is  entitled  to  have  the 
whole  letter  or  even  the  entire  correspondence  of  which  it  forms 
a  part  so  far  as  relevant  placed  before  the  tribunal.^  This  he  may 
himself  do  at  a  subsequent  stage  of  the  trial.^  The  necessity  for 
adopting  this  course  may,  however,  be  obviated  by  the  action  of 
the  proponent  in  putting  in  the  entire  correspondence,  as  tending 
to  explain  the  crucial  statements  on  which,  in  reality  he  is  rely- 
ing.^ Where  part  of  a  letter  has  gone  in  evidence  anything  in  it 
which  tends  to  explain  or  qualify  the  portion  of  the  document 
which  is  used  is  also  admissible.* 

This  requirement  of  completeness  as  generally  employed  in  mat- 
ters of  correspondence  is  not  only  a  privilege  of  a  litigant,  it  is 
a  duty  which  he  owes  to  the  administration  of  justice  and  which 
the  court  will  enforce,  in  the  exercise  of  its  administrative  power. 
A  litigant  cannot,  for  example,  produce  a  letter  which  evidently  is 
an  answer  to  a  previous  part  of  the  correspondence  without  sub- 
mitting the  latter*  or  accounting  for  its  absence  by  showing  that 
it  has  been  lost,®  or  is,  for  some  other  reason,  beyond  his  power  to 

5.  Lyle  v.  Higginbotham,  10  Leigh  'North  Carolina. — Overman  v.  Clem- 
(Va.)    63    (1839).  mons,  19  N.  C.   185    (1836). 

6.  Beecher  v.  Pettee,  40  Mich.  181  Texas. —  W«rner  v.  Kasten,  (Cir. 
(1879).  App.  1894)   26  S.  W.  322. 

§  1367-1.  AZaSamo. — Zimmernaan  v.  2.  §§  518  et  seg. 

Huber,  29  Ala.  379   (1856).  3.  Buffum   v.   York  Mfg.   Co.,    175 

Georgia. —  Moore  v.  Hawks,  56  Ga.  Mass.  471,  56  N.  E.  599  (1900). 

557  (1876).  4.  Wialker   v.    Griggs,    28    Ga.    552. 

Illinois. —  Bailey   v.    Pardridge,    35  (1859)  ;  Glover  t?.  Stevenson,  126  Ind. 

n.  App.   121,   133    (1889).  532,    36    N.    E.    486     (1890);    Stan- 

Indiana. —  Stringer  v.  Breen,  7  Ind.  brough  v.  Garrett,   1   Rob.    (La.)    13. 

App.  557,  34  N.  E.  1015  (1893).  (1841)  ;  Lapice  v.  Clifton,  17  La.  15^ 

Massachusetts. —  Trischet  I).  Hamdl-  (1841);    Stringfellow  r.   Thomson,   1 

ton   Ins.  Co.,   14   Gray   456    (1860);  Tex.  App.  Civ.  Gas.  §  1008   (1881). 

Oriental    Bank   v.    Haskins,    3   Mete.  5.  Belmont  Coal  Co.  v.  Richter,  31 

336,  337    (1841).  W.  Va.  858,  8  S.  E.  609    (1888). 

Michigan. —  Pinkham  v.  Cockell,  77  6.  Failure  to  make  such  a  submis- 

Mieh.  265,  43  N.  W.  931   (1889).  sion    and    even    the    voluntary    de- 

New  York. —  Raymond  v.  Howland,  struetion  of  the  connected  documents 

17  Wend.  389  (1837).  See  also,  Lewis  by    the   producing   party    have    been 

Pub.  Co.  V.  Lenz,  83  N.  Y.  Suppl.  841,  held  merely  to  laflfect  the   probative 

86  App.  Div.  451   (1903);  Livermore  weight  of  the  admission  shovm.  Stone 

V.  St.  John,  4  Rob.  12   (1866).  v.   Sanborn,    104   Mass.    319,    6   Am. 
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produce.  If  it  is  beyond  his  power  to  produce  the  letter,  he  must 
prove  its  contents,  or  leave  the  other  party  to  do  so,  if  the  latter's 
knowledge  is  more  complete  on  the  subject  than  his  ownJ  The 
canon  of  completeness  cannot,  however,  be  so  employed  in  thi; 
connection  by  the  proponent  as  to  give  him  the  benefit  of  evi- 
dence to  which  he  is  not  entitled.  A  party  cannot  put  in  evidence 
his  own  self-serving  letter  merely  because  it  was  written  in  reply 
to  a  letter  from  his  opponent.^ 

Rep.  238  (1870).  "The  plaintiflF  [in 
an  action  for  breach  of  promise  of 
marriage]  might  give  in  evidence 
against  the  defendant  any  letters  of 
his,  containing  admissions  materia] 
to  the  questions  in  issue,  without 
putting  in  the  whole  correspondence 
between  them.  If  letters  which  she 
introduced  showed  that  they  were 
written  in  reply  to  other  letters,  she 
might  doubtless  give  in  evidence 
those  letters  too,  as  tending  to  ex- 
plain the  replies.  Trischet  v.  Hamil- 
ton Ins.  Co.,  14  Gray  456.  She  was 
not,  however,  bound  .to  do  so,  but 
might  leave  it  to  the  defendant,  upon 
cross-examination  or  otherwise,  to 
offer  any  competent  evidence  of  them 
or  their  contents,  if  he  wished.  If 
the  ruling  of  Chief  Baron  Pollock  in 
Walson  V.  Moore,  1  C.  &  K.  626,  cited 
for  the  defendant,  that  the  party 
offering  the  reply  in  evidence  should 
put  in  both  the  letters  or  neither,  was 
anything  more  than  ^an  exercise  of 
discretion  as  to  the  order  of  proof,  it 
is  more  than  counterbalanced  by  the 
opinions  of  Lord  Kenyon  in  the 
earlier  case  of  Barrymore  !'.  Taylor, 
1  Esp.  326,  and  of  Baron  Parke  in 
the  later  one  of  De  Medina  r.  Owen, 
3  C.  &  K.  72.  In  Crary  v.  Pollard, 
14  Allen  284,  the  reply  was  held  ad- 
missible as  evidence  of  notice  to  the 
party  to  whom  it  was  addressed, 
without  producing  the  letter  to  which 
it  referred;  and  the  question  whether 
it  was  admissible  for  any  other  pur- 
pose was  not  considered.  When  a 
particular  communication  which  re- 
fers to  a,  previous  one  is  not  intro- 
duced as  containing  the  terms  of  a 
contract,  we  see  no  more  reason  for 
obliging  the  party  offering  it  to  put 


in  the  previous  communication  also, 
when  the  communications  are  written, 
than  when  they  are  oral.  In  either 
case,  whether  the  communications  are 
by  successive  letters  or  by  distinct 
conversations,  the  party  introducing 
the  second  in  evidence  may,  if  he 
pleases,  introduce  the  first  also ;  and 
if  he  does  not,  the  other  party  may. 
The  actual  custody  of  the  papers  does 
not  affect  the  question  which  party 
shall  introduce  them,  but  only  the 
steps  to  be  taken  to  compel  their  pro- 
duction. A  party  who  wilfully  de- 
stroys a  document  cannot  indeed  be 
permitted  to  testify  to  its  contents 
without  first  introducing  evidence  to 
rebut  the  inference  of  fraud  arising 
from  his  act.  Joannes  !'.  Bennett,  5 
Allen  169 ;  Oriental  Bank  v.  Haskins, 
3  lletc.  336,  337.  But  it  is  unneces- 
sary to  consider  whether  the  plain- 
tiff's testimony  as  to  the  circum- 
stances under  which  she  destroyed 
some  of  the  defendant's  letters  was 
su£5cient  to  rebut  any  inference  of 
fraud  in  the  present  case ;  for  she 
offered  no  evidence  of  the  contents 
of  the  letters  destroyed;  and  their 
destruction  could  not  estop  her  to 
give  in  evidence  any  existing  letters 
in  themselves  competent."  Stone  r. 
Sanborn,  104  Mass.  319,  324,  325 
(1870). 

Wilful  destruction  would  prevent 
admissibility  until  the  inference  of 
fraud  had  been  overcome  by  evi- 
dence. Joannes  v.  Bennett,  5  Allen 
(Mass.)   169    (1862). 

7.  Newton  v.  Price,  41  Ga.  186 
(1870). 

8.  Houde  r.  Tolman,  42  Minn.  522, 
44  N.  W.   879    (1890). 
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In  connecUon  with  the  use  of  separate  letters  or  admissions, 
the  general  rule  as  to  completeness  in  matters  of  correspondence, 
is  somewhat  modified  by  the  restricted  subject-matter  of  the  in- 
quiry. This  general  rule  does  not  apply  to  cases  where  a  party 
seeks  to  put  in  evidence  a  letter  received  by  him  from  a  third  per- 
son in  reply  to  a  letter  of  his  own.  He  is  not  required  to  prove  the 
contents  of  his  own  letter,  or  produce  it,  as  a  preliminary  to  intro- 
ducing the  letter  received  by  him  when  the  sender  is  dead  or  is, 
for  some  other  reason,  beyond  his  power  to  exhibit  as  a  witness. 
This  happens  where  the  sender  is  out  of  the  jurisdiction.®  Where 
it  is  intended  only  to  offer  a  special  and  particular  admission,  not 
affected  by  the  rest  of  the  correspondence,  the  proponent  of  the 
admission  need  not  produce  the  entire  series  of  letters.'"'  This  is 
especially  reasonable  as  a  rule  where  the  letter  offered  in  evidence 
explain  itself."  This  is  in  accordance  with  the  general  principle 
above  stated,  that  the  canon  of  completeness  cannot  be  so  em- 
ployed as  to  confer  improper  advantages  in  the  admission  of  evi- 
dence. The  sender  of  the  letter  is  not  entitled  to  insist  that  the 
entire  writing  shall  be  received  in  evidence,  in  such  a  way  as  to 
give  him  the  benefit  of  his  own  self-serving  statements.'^^  The 
letter  to  which  the  one  containing  the  competent  statement  is 
itself  in  reply,  need  not  be  produced  ^^  nor  its  absence  explained.'* 
ISTor  is  it  material  that,  on  account  of  the  death  of  the  declarant, 
the  person  producing  his  letter  could  not  testify  against  his  estate 
to  the  same  facts  as  are  admitted  in  the  document  itself.-'^ 

9.  Hayward  Rubber  Co.  v.  Dunok-  Taylor,  1  Esp.  326  (1795),  per  Lord 
lee,  30  Vt.  29  (1856).  See  also,  Dix  Kenyon.  See  also,  Wiatson  v.  Moore, 
V.  Jaokman,  (Tex.  Civ.  App.  1896)  1  C.  &  K.  626,  47  E.  C.  L.  626  (1844). 
37  S.  W.  344.  11.  Brayley  v.  Rosa,   33   Iowa   505 

10.  Illinois. —  Barnes  v.  Northern  (1871);  New  Hampshire  Trust  Co.  i;. 
Trust  Co.,  169  111.  112,  48  N.  E.  31  Korsmeyer  Plum'bing,  etc.,  Co.,  57 
(1897).  Neb.  784,  78  N.  W.  303    (1899). 

Maine. — ^North  Berwick  Co.  v.  New  12.  Leslie  v.  Morrison,  16  U.  C.  Q. 

England,  etc.,   Ins.   Co.,   52   Me.    336  B.  130  (1858). 

(1864).  13.  Wiggin    v.    Boston,    etc.,    Co., 

Massachusetts. —  Stone  v.  Sanborn,  120  Mass.  201   (1876);  Barryiuore  v. 

104     Mass.     319,     6     Am.     Rep.     238  Taylor,  1  Esp.  326    (1795). 

(1870).  14.  Mortimer    v.    Wright,    i    Jur. 

New   York. —  Dainese  v.   Allen,   45  465,  9   L.  J.   Exch.   158,  6  M.  &  W. 

How.  Pr.  430   (1873).    See  also,  Mer-  482    (1840). 

chants'  Exch.  Nat.  Bank  v.  Cardozo,  15.  Harriman  v.   Jones,   58   N.   H. 

35  N.  Y.  Super.  Ct.  162    (1872).  328    (1878). 

Eiiffland. —  De  Medina  v.   Owen,   3 
C.    &   K.    72    (1850);    Barrymore   v. 
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§  1368.  (Form  of  Extra-judicial  Admissioas;  Writings; 
Letters);  Criminal  Cases. —  The  rules  regulating  the  operation  of 
the  canon  of  completeness  in  this  connection  are  equally  appli- 
cable in  criminal  ^  as  in  civil  cases. 

§  1369.  (Form  of  Extra= judicial  Admissions;  Writings; 
Letters);  Self-serving;  Statements  not  Competent. —  Letters  and 
the  like,  not  sent  to  the  opposite  party  or  some  one  whose  acts 
affect  him  are  not,  as  a  rvile,  receivable  in  the  writer's  favor.-^ 

§  1370.  (Form  of  Bxtra=judicial  Admissions;  Writings; 
Letters) ;  Minor  Details. —  It  has  been  considered  better  prac- 
tice, where  the  proponent  desires  to  use  only  a  portion  of  a  let- 
ter as  a  written  admission  that  he  should  produce  in  evidence 
the  entire  document ; —  reading  to  the  jury  such  parts  as  he  relies 
upon  and  leaving  his  opponent  to  do  the  same.^  Where  a  por- 
tion of  the  letter  is  missing,  the  document  itself  is  competent  un- 
less it  appear  that  the  portion  which  is  absent  is  material  and 
cannot  be  supplied.       The  opponent  is  not  at  liberty  to  refuse 


§  1368-1.  Alabamba. —  Burton  v. 
State,  107  Ala.  108,  18  So.  284 
(1894). 

Georgia. —  Eumpli  v.  State,  91  Ga. 
20,   16  S.  E.   104    (1893). 

Illinois. —  Simon  v.  People,  150  111. 
66,  36  N.  E.  1019   (1894). 

Kentucky. —  Stricklin  v.  Com.,  83 
Ky.   566    (1886). 

Massachusetts. —  Com.  v.  Hayclen, 
163  Mass.  453,  40  N.  E.  846,  47  Am. 
St.  Rep.  468,  28  L.  R.  A.  318   (1895). 

Wisconsin. — Jlonteith  v.  State,  114 
Wis.   165,  89  N.  W.   828   (1902). 

United  States. —  U.  S.  v.  Dunbar, 
60  Fed.  75    (1894). 

England. —  R.  r.  Derrington,  2  C. 
&  P.  418,  13  E.  C.  L.  650  (1836). 
See  also,  Westbrook  v.  People,  136 
111.  81,  18  N.  E.  304  (1888).  The 
letter  may  he  dictated  by  accused. 
State  V.  Johnson,  135  La.  347,  51  So. 
389    (1910). 

§  1369-1.  Maryland. —  Whiteford  v. 
Burokmyer,  1  Gill  127,  39  Am.  Dec. 
640   (1843). 

Massachusetts. —  Snow    v.    Warner, 


10  Mete.  132,  43  Am.  Dec.  417  (1845). 

Minnesota. —  Houde  v.  Tolman,  43 
Minn.  522,  44  N.  W.  879   (1890). 

Missouri. —  J.  K.  Armsby  Co.  r. 
Eckerly,  43  Mo.  App.  299    (1890). 

i\orth  Carolina. —  Higgins  r.  Xorth 
Carolina  R.  Co.,  53  N.  C.  470   (1860). 

Oregon. —  Hannan  v.  Greenfield,  36 
Or.  97,  58  Pac.  888   (1899). 

Texas. —  Dewees  [•.  Bluntzer,  70  Tex. 
406,  7  S.  W.  820    (1888). 

This  lule  is  not  affected  by  the 
fact  that,  instead  of  writing  the  letter 
liimself,  the  party  has  procured  a 
third  person  to  do  so  for  him.  Lewis 
V.  Post,  1  Ala.  65   (1840). 

Agents'  reports. — A  principal  cannot 
use  in  his  own  favor  the  reports  made 
to  him  by  his  own  agents.  Insurance 
Co.  of  North  America  v.  Guardiola, 
139  U.  S.  643,  9  S.  Ct.  425,  32  L. 
ed.  802   (1889). 

§  1370-1.  Lester  v.  Piedmont,  etc., 
L.  Ins.  Co.,  55  Ga.  475  (1875); 
Raphael  v.  Ilartman,  87  III.  App.  634 
(1899). 
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to  assist  in  solving  the  question  of  materiality  and  simply  insist 
upon  the  rejection  of  an  uncompleted  letter.^ 

§  1371.  (Form    of   Extra-judicial    Admissions;    Writings); 

Obituary  Notices. —  Obituary  notices  stand  in  much  the  same 
position  as  that  occupied  by  tax-lists.^  Assuming  that  the  de- 
clarant is  possessed  of  adequate  knowledge  the  feelings  deemed 
appropriate  to  the  writing  of  such  a  composition  excuse,  if  they 
do  not  justify,  such  lack  of  precision  in  statement  as  to  remove 
all  evidentiary  quality.^ 

§  1372.  (Form   of  Extra-judicial   Admissions;    Writings); 

Official  Papers. —  Written  documents  containing  admissions  are  by 
no  means  limited  to  private  writings.  They  may  equally  well 
be  found  in  public  records.  Thus  -accounts,  inventories,^  sched- 
ules^ and  other  probate  or  bankruptcy  proceedings  may  contain 
relevant  admissions  of  a  party.  It  is  deemed  essential,  how- 
ever, that  the  statements  should  be  properly  connected  with  the 
party  himself,  e.  g.,  where  he  has  personally  made,  revised^  or 
otherwise  adopted  them.*  Statements  in  records^  of  various 
kinds  may  be  used  in  the  same  way. 

Officers'  returns,  etc. —  The  returns  of  officers  upon  writs,  exe- 
cutions, and  the  like  may  constitute  admissions  of  the  official  whose 
acts  they  purport  to  record.  Thus,  on  an  action  for  conversion 
of  goods,  the  return  of  the  sheriff  showing  the  issuance  of  the  writ, 

2.  Van  Vetchen  v.  Van  Vetchen,  20  2.  Rankin  v.  Busby,  (Tex.  Civ.  App. 

N.  Y.  Suppl.  140,  65  Hun  215  (1893).  1894)    25  S.  W.  678    (bankruptcy). 

§  1371-1.    §  1374.  3.    Henlde    v.    Smith,    21    111.    238 

2.   Hull's   Will,   117   Iowa   738,    89  (1859).      See    also,    Downs    v.    New 

N.    W.    979     (1902).      Such    a   notice  York  Cent.  R.  Co.,  47  N.  Y.  83   (1871). 

does   not  purport  to   be,   and   is  not  4.  Rich  v.  Flanders,  39  N.  H.  304 

understood   as,   a   statement  of   facts  (1859)  ;  Klatt  «;.  N.  C.  Foster  Lumber 

from    which    anyone    is    justified    in  Co.,    92    Wis.    622,    66    N.    W.    791 

drawing    legal    conclusions."      In    re  (1896)  ;  Reg.  v.  Geering,  18  L.  J.  M. 

Hull,    117   Iowa   738,   747,   89   N.   W.  C.  215    (1849). 

979   (1902).  5.  Lyon  v.  Phillips,  106  Pa.  St.  57 

§    1372-1.   Dupuy   v.   Harris,   6   B.  (1884)       (bankruptcy).        See     also, 

Mon.   (Ky.)  534(1846)   (bankruptcy);  Southern  Car  Mfg.  &  Supply  Co.  «. 

Morrill  v.  Foster,  33  N.  H.  379  (1856)  Wagner,   (N.  Mex.  1907)   89  Pac.  259 

(administrator)  ;  Miller  r.  Garrecht,  (conversion  bond).     Gervis  v.  Gd.  W. 

17    Lane.   L.    Rev.    133    (1899)     (ad-  Canal  Co.,  5  M.  &  S.  78    (1843),  per 

ministrator) ;  Hendricks  v.  Huffmeyer,  Abbott,  J.    (modern  charter   reciting 

(Civ.  App.  1894)   27  S.  W.  777   (ad-  ancient), 
ministrator). 
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the  taking  and  sale  under  it  is  competent  as  an  admission  of  the 
officer.® 

§  1373.  (Form    of   Extra=judiciat    Admissions;    Writings); 

Professional  Memoranda. —  Abstracts  of  title,^  books  of  claims,^ 
and  other  legal  documents  or  writings  used  in  professional  work 
in  law  or  conveyancing  may  be  introduced  into  evidence  as  con- 
taining admissions. 

§  1374.  (Form    of   Extra-judicial    Admissions;    Writings); 

Tax  Lists. —  The  competency  of  written  admissions  of  this 
peculiar  type  has  been  the  subject  of  conflicting  decision.  Under 
the  general  requirement  of  all  admissions  that  they  should  be 
relevant  ^  it  is  essential  that  the  statement  should  be  made  by  a 
person  who  (a)  has  adequate  knowledge,  (b)  is  stating  what  he 
believes  to  be  true.  The  written  return  required  or  permitted 
by  law,  of  property  subject  to  assessment  made  by  the  owner 
for  purposes  of  taxation  stands  therefore  in  an  anomalous  posi- 
tion. So  far  as  such  a  statement  contains  an  enumeration  of  the 
property  of  the  taxpayer,  it  has  been  held  by  certain  courts  that, 
in  view  of  the  motives  which  may  be  assumed  to  have  actuated 
the  declarant,  no  quality  of  an  evidentiary  value  should  attach  to 
a  statement  so  made.^  On  the  other  hand,  it  has  been  strenuously 
insisted  that  good  faith  to  the  cause  of  justice  forbids  that  a 
man  should  not  be  held  to  the  truth  of  a  solemn  declaration  under 
oath,  and  the  party  is  accordingly  affected  by  the  declaration 
not  alone  as  an  admission  operating  directly  as  to  the  fact  of 
ownership,   or  lack   of  it;*  but   as  a  circumstance   tending  to 

6.    Woodward   V.   Larking,    3    Bsp.  R.  Co.  r.  Tate,  129  Ga.  526,  59  S.  E. 

286   (1801).  266   (1907)  ;  Ivoy  v.  Cowart,  124  Ga. 

§  1373-1.  Ege  V.  Medlar,  83  Pa.  St.  159,  52  S.  E.  436    (1905). 

86   (1876).  Indiana. —  Comstock  v.  Grindle,  121 

2.  Webster  Mfg.  Co.  ■;;.  Schmidt,  77  Ind.  459,  23  N.  E.  494   (1889).     See 

III.  App.  49    (1897).  also,   Indiana  Union  Traction  Co.  V. 

§  1374-1.    §  1304.  Benadum,    (Ind.    App.    1908)    83    N. 

2.  Tuckwood  v.  Hanthorn,  67  Wis.  E.    261     (racing    mare)  ;    Fudge    v. 
326,  30  N.  W.  705   (1886).  Marquell,    (Ind.   1904)    72  N.  E.  565 

3.  Alabama. —  Steed  v.  Knowles,  97  (note). 

Ala.  573,  12  So.  75   (1893).  Maryland.— Goasage       v.       Phila- 

Colorado.—  Beckwith   v.   TallDOt,   2  delphia,  B.  &  W.  R.  Co.,  101  Md.  698, 

Colo.  639   (1875).  61  Atl.  692   (1905)    (vessel). 

Georgia. —  Vernon    Shell   Road   Co.  Pennsylvania. —  Mifflin    Bridge    Co. 

V.   Savannah,   95    Ga.    387,   22  S.   B.  V.  Juniata  County,   144  Pa.   St.  365, 

625    (1894).     See  also,  Western  &  A.  S2  Atl.  896,  13  L.  R.  A.  431   (1891). 
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establish  the  fact  as  to  whether  the  declarant  claimed'^  or  did 
not  claim®  to  own  it.  On  one  point,  at  least,  there  seems  to  be 
no  dispute.  Viewed  as  a  statement  regarding  the  value  of  the 
property  in  question  both  elements  of  relevancy  may  be,  and  fre- 
quently are,  absent.  The  declarant  may  not,  when  acting  in 
entire  good  faith  be  possessed  of  competent  knowledge  regarding 
the  value  of  his  property.*  He  may  be  more  or  less  warped, 
consciously  or  unconsciously,  by  the  financial  penalty  attached 
to  placing  a  high  valuation.  A  statement  made  under  these  cir- 
cumstances is  not  available  as  an  admission  on  the  question  of 
value.'' 

§  1375.  (Form    of  Bxtra=judicial   Admissions;    Writings); 

Temporal  or  Ephemeral  Forms  of  Writing The  vehicle  through 

which  the  written  admission  comes  to  the  court  need  not,  so 
far,  at  least,  as  admissibility  is  concerned,  be  of  a  permanent 
nature.     A  newspaper  article,-^  and  even  more  fugitive  publica- 


South  Dakota. —  Palmer  v.  Hurst, 
115  N.  W.  516  (1908). 

Texas. —  Jones  v.  Cummins,  17  Tex. 
Civ.  App.  661,  43  S.  W.  854  (1897). 
See  also,  Burton  Lumber  Corp.  v. 
City  of  Houston,  (Tex.  Civ.  App. 
1907)    101   S.  W.  822. 

Vermont. —  Hubbard  v.  Moore,  67 
Vt.  532,  32  Atl.  465  (1895).  See 
also,  H.  C.  Jaquith  Co.  v.  Sbum- 
way's  Estate,  80  Vt.  556,  69  Atl.  157 
(1908). 

4.  Washburn  v.  Dannenberg  Co.,  117 
Ga.  567,  44  S.  E.  97  (1903)  ;  Lefever 
V.  Jolinson,  79  Ind.  554  (1881); 
Painter  v.  Hall,  75  Ind.  208   (1881). 

5.  Lefever  v.  Johnson,  79  Ind.  554 
(1881);  Whitfield  v.  Whitfield,  40 
Miss.  352    (1866). 

6.  This  is  still  more  clear  where  the 
declarant  is  not  the  owner.  San  Jose, 
etc.,  R.  Co.  V.  Mayne,  83  Cal.  566, 
23  Pac.  522    (1890). 

7.  Indiana. —  Swaim  v.  Swaim,  134 
Ind.  596,  33  N.  E.  793   (1893). 

Massachusetts. —  Randidge  v.  Ly- 
man,  124  Mass.  361    (1878). 

Nevada. —  Virginia,  etc.,  R.  Co.  v. 
Henry,  8  Nev.  165   (1873). 

'North  Carolina.^  Suflfolk  &  C  Ry. 
Co.  V.  West  End  Land  &  Improve- 
ment Co.,   (N.  C.  1904)    49  S.  E.  350. 


Hennershotz  v.  Gal- 
St.    1,   16   Atl.    518 


Pennsylvania.- 
lagher,  124  Pa, 
(1889). 

Texas. —  Railroad  Co.  v.  Kell,  (Tex. 
App.  1890)  16  S.  W.  936.  See  also, 
International  &  G.  N.  R.  Co.  v.  Gos- 
wick,  (Tex.  Civ.  App.  1904)  83  S.  W. 
423. 

Even  as  to  the  fact  of  value,  the 
statements  have  .been  received.  Mays- 
ville,  etc.,  R.  Co.  v.  Sparks,  14  Ky, 
L.  Rep.  671  (1893).  Should  the  valu 
ation  have  been  fixed  by  the  assessors, 
this  fact  may  'be  showa  by  the  declar- 
ant. Boyer  &  Lucas  v.  St.  Louis, 
S.  F.  &  T.  Ry.  Co.,  (Tex.  1903)  76 
S.  W.  441. 

§'  1375-1.  Edwards  v.  Watertown, 
13  N.  Y.  Suppl.  309,  59  Hun  620 
(1891). 

Railroad  folder  or  time-table,  may 
constitute  an  admission  of  the  cor- 
poration by  which  it  was  issued. 
•Southern  Pac.  Co.  v.  Godfrey,  (Tex. 
Civ.  App.  1908)  107  S.  W.  1135. 
More  often,  however,  the  decument 
is  independently  relevant,  i.  e.,  a  fact 
rather  than  an  assertion  of  the  exist- 
ence of  one. 
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tions,  are  equally  admissible  with  the  most  solemn  instrument. 
It  is  not  even  essential  that  the  admission  should  have  been  com- 
mitted, as  a  whole,  to  the  writing.^  The  computation  of  interest 
on  a  note,*  mathematical  calculations,*  the  footings  of  bookkeep- 
ers^ and  the  like,  will  be  received.  It  may  be  observed  that  the 
admission  is  often  more  properly  to  be  regarded  as  an  assertion 
implied  from  conduct  ®  or  an  extra-judicial  fact  from  which  in- 
ferences may  be  drawn,  than  as  an  admission  by  statement.'' 

§  1376.  Transmission  by  Telephone. —  Oral  admissions  may  be 
communicated  by  any  means  usually  employed,  as  through  a 
telephone  operator,^  or  by  the  direct  use  of  the  telephone  itself.^ 


2.  A  pencil  memorandum  of  the 
value  of  the  land,  prepared  by  the 
owner  two  years  before  the  com- 
mencement of  proceedings,  and  given 
by  him  to  the  tax  assessor-  to  obtain 
an  abatement  of  taxes,  is  admissible 
as  an  admission.  Manning  v.  City 
of  Lowell,  173  Mass.  100,  53  N.  E. 
160   (1899). 

Abbreviated  memoranda  and  syn- 
copated statements  may,  in  many  in- 
stances, beat  be  considered  not  as 
admissions  but  as  furnishing  relevant 
facts  from  which  legitimate  inferences 
may  be  drawn  as  to  the  proposition  in 
issue. 

3.  Harris  v.  Burley,  10  N.  H.  171 
(1839). 

4.  Pendexter  v.  Carleton,  16  N.  H. 
482    (1845). 

5.  Butler  v.  Cornell,  148  111.  276, 
35  N.  E.  767   (1893). 

6.  §§  1393  et  seq. 

7.  United  Eys.  &  Electric  Co.  of 
Baltimore  v.  Cloman,  (Md.  1908)  69 
Atl.  379   (memorandum  of  collision). 

A  prima  facie  quality  of  probative 
force  may  even  be  accorded  to  such 
facts.  Park  V.  Berczy,  8  U.  C.  C.  P. 
173  (1859).  As  against  their  maker 
as  a  party  his  antagonist  may  be  en- 
titled, though  the  acts  were  done 
merely  for  his  own  information  and 
inspection,  to  claim  that  the  burden 
of  evidence  is  shifted.  Stannard  v. 
Smith,  40  Vt.  513  (1868).  But  it 
cannot  be   said,    in   any  fair   use   of 


language  that  they  are  the  maker's 
statements.  Therefore,  although  the 
line  may,  at  times,  be  one  hard  to 
draw,  they  are  not  his  admissions. 
Like  an  admission,  however,  they  may 
have  the  effect  of  establishing  a  prima 
facie  case. 

§  1376-1.  Sullivan  v.  Kuykendall, 
82  Ky.  483,  56  Am.  Rep.  901  (1885)  ; 
Oskamp  v.  Gadsden,  35  Neb.  7,  52  N. 
W.  718,  37  Am.  St.  Rep.  428,  17  L. 
R.  A.  440    (1892). 

2.  Miles  V.  Andrews,  153  111.  262, 
38  N.  E.  644  (1894)  ;  Wolfe  v.  Mis- 
souri, etc.,  R.  Co.,  97  Mo.  473,  11 
S.  W.  49,  10  Am.  St.  Rep.  331,  3 
L.  R.  A.  539  (1388);  Globe  Printing 
Co.  V.  Stahl,  23  Mo.  App.  451  (1886); 
Stepp  V.  State,  31  Tex.  Cr.  349,  20 
S.  W.  753    (1892).     See  also, 

Illinois. —  Godair  v.  Ham  Nat. 
Bank,  225  111.  573,  80  N.  E.  407 
(1907). 

7o«;a.— Cox  V.  Cline,  126  N.  W. 
330  (1910);  State  v.  Usher,  111  N. 
W.  811   (1907). 

Kentucky. —  Holzhauer  v.  Sheeny, 
104  S.  W.  1034,  31  Ky.  L.  Rep.  1238 
(1907). 

Michigan. —  Harrison  Granite  Co. 
V.  Pennsylvania  R.  Co.,  145  Mich. 
713,  108  N.  W.  1081,  13  Detroit  Leg. 
N.  631   (1906). 

Missouri. —  Star  Bottling  Co.  v. 
Cleveland  Faucet  Co.,  128  Mo.  App. 
517,  109  S.  W.  803  (1908).  An  un- 
identified   conversition    is    inadmis- 
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§  1377 


The  rule  is  the  same  even  in  criminal  eases,^  provided  the  speaker 
be  properly  identified.* 

§  1377.  Scope  of  Extra-judicial  Admissions. —  In  general,  it 
may  be  said  that  the  extension  of  an  admission  will  be  reason- 
ably determined.  In  other  words,  such  a  statement  carries  all 
fair  inferences  with  it.^  There  are,  however,  obvious  limits  as 
to  how  far  an  inference  should  reasonably  extend.    It  is  not,  for 


sible.  Rueckheim  Bros.  &  Eckstein 
V.  Ser  Vis  Ice  Cream  &  Candy  Co., 
146   111.  App.   607    (1910). 

One  using  a  telephone  will  be  re- 
garded as  entitled  to  assume  that  a 
communication  received  by  him  comes 
from  the  person  who  purports  to  send 
it.  Globe  Printing  Co,  v.  Stahl,  23 
Mo.  App.  451  (1886)  ;  Gilliland  & 
Gaffney  v.  South.  Ey.  Co.,  85  S.  0. 
26,  67  S.  E.  20  (1910).  It  is  not 
even  necessary,  for  that  purpose,  that 
he  should  be  able  to  recognize  the 
voice.  Wolfe  v.  Missouri,  etc.,  R.  Co., 
97  Mo.  473,  11  S.  W.  49,  10  Am.  St. 
Rep.  331,  3  L.  E.  A.  539  (1888). 
See  also,  Merrill  v.  Southwestern  Tel. 
etc.,  Co.,  31  Tex.  Civ.  App.  614,  73 
S.  W.  422  (1903).  Compare  Rogers 
.  Grain  Co.  v.  Tanton,  136  111.  App. 
533    (1907). 

On  the  contrary,  it  has  been  held— 
that  a  telephone  conversation  is  in- 
admissible to  establish  admissions  of 
one  of  the  parties,  where  it  appears 
that  the  witness  was  not  acquainted 
with  the  party's  voice,  and  could  not 
identify  it.  Such  a  case  is  not  con- 
trolled by  the  cases  which  relate  to 
communications  by  telephone  from  an 
office  in  response  to  communications 
or  inquiries;  and  to  the  presumption 
which  arises  from  the  transaction  of 
business  by  telephone  from  the  place 
of  business  of  the  person  in  whose 
control  the  telephone  is.  Swing  v. 
Walker,  27  Pa.  Super.  Ct.  366  (1905). 
One  who  listens  to  a  conversation 
by  others  held  over  the  telephone 
may  testify  as  to  it  provided  that  he 


can  introduce  evidence  which  reason- 
ably satisfies  the  court  that  his  in- 
strument was  so  connected  with  those 
used  by  the  others  as  to  identify  the 
conversation  and  the  persons  hold- 
ing it.  Rimes  v.  Carpenter,  114 
N.  Y.  Suppl.  96,  61  Misc.  Eep.  614 
(1909). 

3.  People  V.  Ward,  3  N.  Y.  Cr.  483 
(1885). 

4.  Stepp  V.  State,  31  Tex.  Cr.  349, 
20  S.  W.  753   (1892). 

§  1377-1.  Alabama. —  Darnell  v. 
Griffin,  46  Ala.  520   (1871). 

California. —  Sloan  v.  Digging,  49 
Cal.  38   (1874). 

Illinois. —  De  Clerq  v.  Mungin,  46 
111.  112   (1867). 

Iowa. —  Keller  v.  Jackson,  58  Iowa 
629,  12  N.  W.  618    (1882). 

Kentucky. —  Nantz  v.  McPherson, 
7  T.  B.  Mon.  597,  18  Am.  Dec.  216 
(1828). 

Louisiana. —  Benson  v.  Mathews,  7 
La.  356,  359    (1834). 

Maryland. —  Logan  v.  State,  39 
Md.  177  (1874)  ;  Tyson  v.  Shueey,  5 
Md.  540   (1854). 

Missouri. —  Rendlemann  v.  Willard, 
15  Mo.  App.  375   (1884). 

tfew  Hampshire. — Scammon  v. 
Scammon,  33  N.  H.  52,  58  (1856); 
Nealley  v.  Greenough,  25  N.  H.  325 
(1852). 

New  Yorfc.— New  York  Ice  Co.  v. 
Parker,  8  Bosw.   (N.  Y.)   688   (1861). 

Pennsylvania. —  Lathrop  v.  White, 
2  Kulp  440   (1880). 

Texas. —  Gwinn  v.  O'Daniel,  (Civ. 
App.  1893)  22  S.  W.  754;  Strippel- 
mann  v.  Clark,  11  Tex.  296  (1854). 
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example,  a  reasonable  inference  to  presume  the  existence  of  a 
fact  from  its  express  denial.^ 

§  1378.  (Scope  of  Extra-judicial  Admissions);  Contents  of 
a  Writing, —  A  variety  of  opinion  exists  in  different  jurisdic- 
tions as  to  whether  proof  of  the  contents  of  a  document  should  be 
excused  by  showing  an  oral  admission  as  to  them.  The  rule  laid 
down  by  the  English  courts^  that  the  contents  of  a  written  in- 
strument, even  the  most  formal,  may  be  established  by  an  oral  ad- 
mission as  to  what  they  are,  has  been  followed  in  certain  Ameri- 


2.  Clarendon  v.  Weston,  16  Vt.  333 
(1S44).  See  also,  Reynolds  v.  ytille, 
15  La.  Ann.  543    (1860). 

§  1378-1.  See  Slatterie  v.  Pooley, 
6  M.  &  W.  664  (1840)  ;  Best  on  Ev. 
( Chamberlayne's  3rd  Amer.  ed.),  pp. 
216,  481,  621. 

A  fortiori,  should  a  party  admit 
the  correctness  of  a  copy  of  a  docu- 
ment, the  contents  of  the  writing  will 
be  regarded  as  thereby  proved.  Stowe 
V.  Querner,  L.  R .  5  Ex.  155,  159 
(1870)  ;  Nathan  v.  Jacob,  1  F.  &  F. 
452  (1859)  (machine  copy)  ;  Pritch- 
ard  V.  Bagshaw,  11  C.  B.  459,  20  L.  J. 
C.  P.  161  (1851)  (abstract  of  title)  ; 
Boulter  v.  Peplow,  9  0.  B.  493,  19 
L.  J.  C.  P.  190  (1850)  (registered 
copy) .  See  also,  R.  v.  Basingtoke, 
U  Q.  B.  611  (1850).  The  ruling  is 
a  natural  consequence  of  the  fact  that 
an  admission  is  primary  evidence. 
§  1353.  King  V.  Cole,  2  Exch.  628 
(1848);  Howard  V.  Smith,  3  M.  & 
Gr.  254  (1841)  (lease);  Newhall  v. 
Holt,  6  M.  &  W.  662  (1840)  (account 
stated)  ;  Fox  v.  Waters,  12'  Ad.  &  E. 
43  (1840)  ;  Doe  d.  Lowden  f .  Watson, 
2  Stark.  204  (1817)  (assignment  of 
lease).  The  expediency  of  the  rule 
has  been  severely  criticized.  Lawless 
V.  Quealc,  8  Ir.  L.  R«p.  382    (1845). 

As  a  matter  of  administration  it 
may  well  be  that  a  presiding  judge 
should  deem  that  the  interests  of 
justice  involved  in  a  particular  case 
might  require  that  a  party  should 
be  compelled  to  produce  the  original 
document.  Under  such  circumstances, 
the  procedural  rule  making  an  admis- 


sion primary  evidence  need  have  no 
controlling  effect.  Such  an  order  for 
production  would  usually  be  made 
where  it  appeared  that  the  party 
offering  his  opponent's  admissions 
might  fairly  be  deemed  to  be  sup- 
pressing the  more  satisfactory  proof, 
or  where  the  nature  of  the  document 
was  so  involved  and  complicated  as 
to  render  it  practically  impossible 
for  the  opponent  to  have  known  the 
precise  effect  of  what  he  was  admit- 
ting. This  usually  happens  where 
the  writing  is  of  a  technically  legal 
nature  and  the  admission  of  the  de- 
clarant practically  amounts  to  a  con- 
clusion of  law.  Scott  V.  Clare,  3 
Camp.  236  (1812)  (discharge  in  in- 
solvency). Said  Chief  Baron  Pol- 
lock :  "  If  the  plaintiff  is  himself  in 
the  [witness]  box,  you  may  ask  him 
as  to  the  contents  of  a  document,  and 
his  answer  will  be  good  evidence.  .  .  . 
Perhaps  the  judge  might  say  that  the 
document  ought  to  be  produced.  I 
should  do  so  myself  in  some  cases." 
Per  Pollock,  C.  B.,  in  Farrow  v. 
Blomfield,  1  F.  &  F.  653  (1859). 
See  also,  Boulter  v.  Peplow,  9  C.  B. 
493,  19  L.  J.  C.  P.  190  (1850).  So, 
the  admission  may  be  rejected  when 
made  at  a  time  long  prior  to  that 
at  which  it  is  offered.  Doe  d.  Lord  V. 
Crago,  6  C.  B.  90  (1848). 

Public  documents. —  That  the  docu- 
ment is  a  public  one  does  not  exclude 
the  admission  of  a  party  as  to  its 
effect.  Murray  v.  'Gregory.  5  Exch. 
468   (1S50)    (award  of  arbitrator). 
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§  1379 


can  jurisdictions.^  The  English  rule  has  not  been  adopted  by 
other  tribunals  either  as  proof  of  contents*  or  of  the  execution* 
of  the  document. 

The  rule  regulating  proof  of  the  contents  of  a  lost  document, 
that  the  substance  of  the  same  must  be  shown,  applies  also  where 
the  admission  of  a  party  as  to  the  contents  of  a  document  takes 
the  place  of  direct  evidence  of  such  contents.® 

§  1379.  (Scope  of  Extra-judicial  Admissions;  Criminal 
Cases;  Facts  of  Conduct.—  Admissions  in  criminal  cases  may  cover 
any  probative  fact  in  the  conduct  of  'the  accused.  It  may  be 
shown,  for  example,  by  the  admissions  of  the  accused  that  he  has 
fled  from  justice,^  attempted  to  break  jail^  or  aided  the  escape 
of  others.*  The  fact  that  such  statements  by  an  accused  may 
show  the  commission  of  other  crimes  furnishes  no  ground  for 
excluding  them,*  although  the  court  may,  as  an  administrative 


Admission  at  trial. —  Whether  a 
party  can  be  called  upon  to  admit 
the  contents  of  a  written  document 
■which  he  has  had  no  notice  to  pro- 
duce seems  doubtful.  Darby  v.  Ous- 
ley,  25  L.  J.  Ex.  227  (1856).  There 
may  be  an  administrative  difference 
between  proving  an  admission  and 
calling  upon  the  party  in  court  to 
make  one.  Whyman  v.  Garth,  8 
Exeh.  803,  22  L.  J.  Ex..  316  (1853). 
See  also,  Slatterie  v,  Pooley,  6  M.  & 
W.  664  (1840).  For  the  later  Eng- 
lish practice  see  Sharpe  v.  Lamb,  11 
Ad.  &  E.  805   (1840). 

Chancery  practice. —  The  earlier 
equity  practice  regarded  the  admis- 
sion by  a  party  in  his  answer  of  the 
exclusion  of  a  deed  or  other  document 
as  being  merely  secondary  evidence 
of  its  contents.  Call  v.  Dunning,  4 
East  53  (1803)  ;  CunlifT  v.  Sefton,  S 
East  187',  188  (1802).  The  authority 
of  this  practice  has,  however,  been 
greatly  impaired  by  the  ruling  in 
Slatterie  v.  Povley,  6  M.  &  W.  644 
(1840)  and  subsequent  cases  in  ac- 
cord with  that  decision. 

2.  Denver,  etc.,  R.  R.  v.  Wilson,  4 
Colo.  App.  355  (1894)  ;  Loomis  v. 
Wadhanis,  8  Gray  557   (1857);   Bon- 


nell  V.  Mawha,  37  N.  J.  L.  198  (1874) 
(book  account)  ;  Taylor  v.  Peck,  21 
Gratt.  (Va.)  11  (1871).  See  also, 
Cooley  V.  Collins,  186  Mass.  507,  71 
N.  E.  979  (1904)  (deed);  Smith  v. 
Palmer,  6  Cush.   (Mass.)    513   (1850). 

3.  Jameson  v.  Conway,  10  111.  227 
(1848)  ;     Hasbrouck     v.     Baker,     10 

Johns.  (N.  Y.)  248  (1813);  Thread- 
gill  V.  White,  11  Ired.  Law  (N.  C.) 
691  (1850). 

4.  Palmer  v.  Manning,  4  Den.  (N. 
Y.)   131  (1847). 

5.  Shorter  v.  Sheppard,  33  Ala.  648, 
658  (1859)  (reconveyed).  It  is,  in 
fine,  the  general  rule  that  where  an 
admission  may  prove  the  contents  of 
a  writing,  the  admission  need  be  no 
more  specific  or  inclusive  than  would 
be  required  in  case  of  evidence  directly 
establishing  its  contents.  Pritchard 
V.  Bagshawe,  11  C.  B.  459,  463  (1851). 

§  1379-1.  Thomas  v.  State,  100  Ala. 
53,  14  So.  621    (1892). 

2.  State  V.  Jackson,  95  Mo.  623, 
8  S.  W.  749   (1888). 

3.  Campbell  v.  State,  23  Ala.  44 
(1853). 

4.  Gore  v.  People,  162  111.  259,  44 
N.  E.  500  (1896). 
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matter,  seek  to  separate,  in  fairness  to  tlie  accused,  details  of 
other  offences  iinduly  prejudicial  to  the  prisoner  so  far  as  is 
practically  possible.  The  doing  of  other  criminal  acts  cannot  be 
shown  by  the  prisoner's  admissions  for  the  mere  purpose  of  dis- 
crediting him  or  showing  bad  character.® 

§  1380.  (Scope  of  Extra=judicial  Admissions;  Criminal 
Cases);  Physical  Facts. —  The  scope  of  admissions  in  criminal 
cases  is  by  no  means  limited  to  proof  of  contents.  Any  physical 
or  bodily  facts  affecting  the  prisoner  in  a  probative  way  may  be 
established  by  his  admissions.  Thus,  he  may  prove  his  ovm  age^ 
or  race^  by  an  admission.  In  like  manner,  the  identity  of  one 
accused  of  crime  may  be  admitted  by  him.^  Should  the  fact  of 
marriage  be  material,  it  may  be  shown  that  the  accused  has 
declared  thart  he  has  been  married.* 

§  1381.  (Scope  of  Extra-judicial  Admissions;  Criminal 
Cases) ;  Mental  Conditions.-^  Declarations  of  accused,  often  of 
the  nature  of  independently  relevant  statements,^  are  receivable 
as  admissions  to  establish  mental  conditions.  Prominent  among 
these  is  the  mental  capacity  necessary  for  the  commission  of 
crime.^  Even  the  conclusion  or  inference  on  the  part  of  the  ac- 
cused is   competent   against  him  regarding  this  matter.^     The 

5.  Henderson  v.  Com.,  27  S.  W.  808,  4.  Arkansas. —  Halbrook  v.  State,  34 

16  Ky.  L.  Rep.  289    (1894);  State  v.  Ark.   511,   36  Am.  Rep.   17    (1879). 

Shuford,    69   N.    C.   486    (1873).  Illinois. —  Tucker     v.     People,     117 

§  1380-1.  People  v.  Tripp,  4  N.  Y.  111.  88,  7  N.  E.  51    (1886). 

Leg.  Obs.  344   (1846).  /otoa.— State  y.  Xadal,  69  Iowa  478, 

2.  Bell  V.   State,  33   Tex.   Cr.   163,  29  N.  W.  451   (1886). 

25  S.  W.  769   (1894).  il/aine.— State  v.  Hodgskins,  19  Me. 

3.  Jackson  v.  Com.,  100  Ky.  239,  38       155,  36  Am.  Dec.  742   (1841). 

S.  W.  423,  1091,  18  Ky.  L.  Rep.  795,  North  Cnrojiiio.— State  v.  Behrman, 

66   Am.   St.   Rep.    336    (1896)  ;    State  114   N.   C.    797,    19   S.   E.   220,   25   L. 

V.   Foster,    36   La,   Ann.   877    (1884);  R.  A.  449    (1894). 

Com.  V.  Gay,  162  Mass.  458,  38  N.  E.  qMo. — Stanglein  v.  State,  17  Ohio 

113  (1894)  ;  State  v.  EUwood,  17  R.  L  St.  453   (1867). 

763,  24  Atl.  783    (1893).  t7,u>crf  Sfofrl- Miles  V.  U.  S.,  103 

Facts     establishing     identity.— A  u.  s.  304,  26  L.  ed.  48  (1880). 
party  may  admit  the  existence  of  a  §  1381-1.  §§  2638  et  seq. 

fact,  the  sole  relevancy  of  which  con-  z.    State     i:    Kring.     74     :Mo.     612 

sista  in  the  fact  that  it  identifies  him  (1881)  ;    People    v.    Tripp     4    \     Y 

or  assists  to  do  so.     State  v.   Boyd,  Leg.  Obs.  344    (1846). 
178    Mo.    3,    76    :S.    W.    979     (1903)  3.    State    v.    Kring,     74    Mo.     612 

(served  term  in  penitentiary).  (1881). 


1745       Weight  of  Extka-Judicial  Admissions.      §§  1382,  1383 

well  known  circumstance  that  insane  persons*  usually  declare 
themselves  to  have  been  sane  in  the  past  or  to  be  so  at  present  is, 
however,  a  deliberative  fact  of  no  small  importance  in  this  con- 
nection. The  declaration  by  the  prisoner  that  he  was  feigning 
insanity  at  a  given  time  will,  with  equal  readiness,  be  received 
a'gainst  him  as  an  admission.^ 

§  1382.  (Scope  of  Extra=judicial  Admissions;  Criminal 
Cases);  Mental  State. —  The  declarations  of  the  accused  in  a 
criminal  case  are  admissible  not  only  to  show  the  existence  of 
physical  facts,  or  of  mental  conditions  but  of  mental  states  as 
well.  Thus  the  government  may  show  that  the  prisoner  has  ad- 
mitted having  guilty  knowledge.-^  Siich  an  admission  may  either 
directly  allege  the  existence  of  the  mental  state  or,  on  the  other 
hand,  it  may  assert  the  existence  of  probative  facts  from  which 
the  mental  state  may  be  inferred.  This  may  happen,  for  example, 
where  the  accused  says  he  committed  other  crimes  the  effect  of 
which  is  to  show  guilty  knowledge  on  the  occasion  in  question.^ 
Criminal  intent^  may  be  established  in  the  same  way. 

§  1383.  Probative  Force  of  Extra-Tudicial  Admissions. —  While 
all  extra-judicial  admissions  are  alike  made  competent  by  the 
rules  of  procedure,  provided  only,  that  the  fact  stated  is  a  proba- 
tive or  res  gestae  one,  they  range,  in  probative'  force  from  the 
faintest  trace  of  probability  up  to  statements  which  carry  an 
overwhelming  weight  of  conviction.-^     So  great  is  the  effect  of 

4.  State  V.  Reidell,  9  Houst.  (Del.)  Com.  v.  Clarke,  130  Pa.  St.  641,  18 
470,  14  Atl.  550   (1888).  Atl.  988   (1890). 

5.  Cogswell  V.  Com.,  33  S.  W.  935,  2.  §§  3228  et  seq.;  Com.  v.  Edgerly, 
17  Ky.  L.  Rep.  822  (1895).  It  may  10  Allen  (Mass.)  184  (1865);  Rex 
be  shown  that  he  has  said  that  he  v.  Harris,  7  C.  &  P.  429,  32  E.  C.  L. 
got  off  on  another  occasion  by  setting  691   (1836). 

up  insanity.     Smith  v.  State,  55  Ark.  3.  State  v.   Long,   103   Ind.   481,   3 

259,  18  S.  W.  237    (1891).  N.  E.  169   (1885)  ;  State  v.  Hayward, 

§     1382-1.     Alabama.— Feikins    v.  62  Minn.   474,   65   N.   W.   63    (1895). 

State,  60  Ala.  7  (1877).  Compare  People  v.  Corbin,   56  N.  Y. 

Connecticut. —  State    v.    Cronin,    64  363,  15  Am.  Rep.  427   (1874). 

Conn.  293,  29  Atl.  536   (1894).  §   1383-1.   Pence  v.   Makepeace,   65 

Massachusetts. —  Com.      r.      Crowe,  Ind.  345,  365   (1879).     See  also,  Lip- 

165  Mass.  139,  43  N.  E.   563    (1895).  sey  v.  People,  227  111.   364,   81  N.  E. 

Minnesota. —  State    v.    Hogard,    12  348    (1907).      Where   the    admission 

Minn.  293    (1867).  states    the    existence    of    a    fact    its 

'New  Hampshire. —  State  v.  Bullard,  value  in  evidence  can  obviously  be  no 

16  N.  H.  139   (1844).  greater  than  that  of  the  fact  itself. 

Texas.— 'BeW  v.  State,  33  Tex.  Cr.  Bulley   v.   Bulley,   L.   R.   9    Ch.    739 

163,  25  S.  W.  769    (1894).     Compare  (1874). 
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variations  in  deliberateness,^  lack  of  motive  to  misrepresent, 
means  and  extent  of  knowledge,  and  the  like,  that  it  would  be  im- 
possible with  any  approach  to  logical  accuracy  to  speak  of  the  pro- 
bative value  of  admissions  as  a  class.  It  is  possible,  however,  to 
make  certain  deductions  with  confidence.  In  the  absence  of  an 
estoppel,  extra-judicial  admissions  are  not  conclusive.^ 

Popular  and  procedural  meaning. —  It  may  fairly  be  said, 
further,  that  in  so  far  as  any  particular  admission  is  one  in  the 
popular  sense,  its  probative  force  is  increased.*  Where  a  de- 
clarant makes  a  statement  obviously  contrary  to  that  which  he 
knows  to  be  his  pecuniary  or  proprietary  interest,  the  natural  in- 
ference is  that  the  assertion  is  made  because  it  is  true.  Still 
clearer,  if  possible,  is  a  declaration  to  be  believed  where  the 
speaker  charges  himself  with  the  doing  of  acts  which  clearly 

2.  The  weight  properly  accorded  to  The  declarant  may  prove  that  he 

an    admission    must    necessarily,    in       spoke   hastily    and   under   great   ex- 


large  measure,  be  determined  by  the 
care  and  intention  with  which  it 
was  made.  A  casual,  ill-considered 
utterance  will  be  given,  as  a  rule, 
little  force. 

Alabama. —  Shorter  v.  Sheppard,  33 
Ala.  648    (1859). 

District  of  Columbia. —  Purcell  v. 
Coleman,  6  D.  C.  59    (1864). 

Iowa. —  Holmes  u.  Connable,  111 
Iowa  298,  82  N.  W.  780    (1900). 

Missouri. —  Fanning  v.  Doan,  139 
Mo.  392,  41  S.  W.  742    (1897). 

tiew  Jersey. —  Woliingcr  v.  McFar- 
land,    (Ch.  1903)    54  Atl.  862. 

Pennsylvania. —  Moore  v.  Smith,  14 
Serg.  &  R.  388    (1826). 

Tennessee. —  Earp  v.  Edgington,  107 
Tenn.  23,  64   S.  W.  40    (1901). 

C7Ja7i.— State  v.  Mickle,  25  Utah 
179,  70  Pac.  856    (1902). 

Vermont. —  Cleavland  v.  Burton,  11 
Vt.  138    (1839). 

West  Virginia. —  Cunningham  v. 
Cunningham,  46  W.  Va.  1,  33  S.  E. 
998    (1899). 

Wisconsin. —  Scheer  l'.  Ulrich,  133 
Wis.  311,  113  N.  W.  661    (1907). 

Admissions  are  to  be  weighed  in 
connection  with  the  purpose  for  which 
they  are  made.  Conley  x\  Bryant,  19 
R.  I.  404,  35  Atl.  309    (1896). 


citement.  La  Flam  r.  Missisquoi  Pulp 
Co.,  74  Vt.  125,  52  Atl.  526  (1902)  ; 
McCraw  v.  Old  North  State  Ins.  Co., 
78  N.  C.  149    (1878). 

3.  Cooper  v.  Central  R.  Co.,  44 
Iowa  134  ( 1876 )  ;  State  v.  Shorter, 
85  S.  C.  170,  67  S.  E.  131  (1910); 
Zemp  V.  Wilmington,  etc.,  R.  Co.,  9 
Rich.  (S.  C.)  84,  64  Am.  Dec.  763 
(1855). 

Judicial  and  extra-judicial  admis- 
sions contrasted. —  "  Whether  or  not 
defendant's  explanation  of  the  state- 
ment in  the  letter  was  satisfactory 
said  statement  was  no  solemn  ad- 
mission in  open  court,  such  as  an 
averment  in  a  pleading  or  admission 
of  some  fact  for  the  sake  of  dis- 
pensing with  proof  of  it,  would  be. 
In  truth  the  letter  was  evidence  in 
pais,  offered  by  plaintiff  as  an  ad- 
mission against  interest,  and  defend- 
ant's explanation  of  it,  whether  awk- 
ward or  plausible,  did  not  carry  it 
into  the  class  of  judicial  admissions, 
which  bind  tihe  party  making  them 
and  the  court."  St.  Louis  Gunning 
Advertising  Co.  r.  Baptiste,  135  Mo. 
App.    503,    116    S.    W.    438    (1909). 

4.  Siraeone  v.  Lindsay,  (Del.  1907) 
65  Atl.  778. 
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carry  criminal  liability.*  The  probative  effect  of  this  inference 
increases  as  the  consequences  of  criminal  liability  become  grave 
or  as  the  element  of  moral  turpitude  becomes  involved. 

§  1384.  (Probative   Force   of   Extra-judicial   Admissions); 

Criminal  Cases. —  The  prosecution  in  a  criminal  case,  is  not  by 
offering  the  admission  of  an  accused  person,  concluded  by  it,  in 
any  sense  which  could  estop  it  from  denying  the  truth,  in  point 
of  fact,  of  any  portion  of  the  prisoner's  statement.^ 

§  1385.  (Probative   Force   of   Extra-judicial    Admissions); 

Judicial  Estimates;  Unfavorable. —  Extra-judicial  admissions  have 
therefore  no  determinate  evidentiary  value,  as  an  admission,  any 
more  than  arguments,  as  a  means  of  enforcing  belief  can  prop- 
erly be  said  to  have  a  standard  persuasive  value.  It  is  not, 
therefore,  surprising  to  find  that  such  attempts  as  have  been 
made  in  this  direction  have  shown  wide  diversities  of  judicial 
opinion.  To  the  judicial  observer  whose  attention  is  attracted  to 
the  weaknesses  by  which  admissions  are  occasionally  character- 
ized and  the  ease^by  which  they  may  be  fabricated,  they  have 
appeared  as  presenting  but  little  probative  value ;  ^  and,  indeed, 
have  seemed  dangerous  evidence  on  which  to  rely  at  all.^     This 

5.  General  Tire  Repair  Co.  v.  Price,  California. —  Kauffman  v.  Maier,  94 

115  N.   Y.   Suppl.   171    (1909)     (shar-  Cal.  269,  29  Pac.  481,  18  L.  R.  A.  124 

ing  commission  with  agent).  (1892). 

§1384-1.   State  K.  Wisdom,  119  Mo.  Connecticut.— -Rusted  v.  Mead,    58 

539,  24  S.  W.  1037    (1893)  ;   State  v.  c„„„.  55    ^g  ^^1.  233   (1889). 

Hayes,    78   Mo.    307    (1883);  Lowen-  n-  ^   •  .      j,    r,  ,      -u-         -rr 

.     •'     '            ,      ,  .„    ,     „    '  ,    „  District    of    Columbia. —  Hewett    v. 

berg  V.  People,  5  Park.  Cr.  N.  Y.)  -,      .      ,   ,,    ,        ,„    ,,„„,< 

^1^   /■.o<!o^      rru      J    ■    ■               ,  Lewis,  4  Mackev  10   (1885  . 

414  (1863).    The  admission  may  have  „         .         „  ' 

I,              J              .             .  .  ,  TT-,,  Georgia. —  Cobb  V.   Battle,    34   Ga. 

been  made  on  a  former  trial.  Hill  v.  "                             a„y,x^,    oi   vra. 

State,    (Tfex.    Cr.  App.   1908)    114  S.  ^^®'  ^'^^   (1866). 

W.  117.  Illinois. —  Bragg  v.  Geddes,  93  111. 

§    1385-1.      Freeman    v.    Peterson,  ^^'   ^°    (1879).     See  also,  Westbrook 

(Colo.     1909)     100     Pac.     600.       See,  l-"-  Howell,  34  111.  App.  571    (1889). 

however,    Burk  v.   Hill,   119    Ga.   38,  Indiana..— Chandler  v.   Schoonover, 

45  S.  E.  732   (1903).  1*  Ind.  324    (1860). 

The  value  of  oral  admissions  has  Ioum. —  Oberholtzer   v,   Hazen,   101 

teen  criticized  severely  as  being  "at  Iowa  340,  70  N.  W.  207   (1897). 

best   but   secondary   evidence    of   the  Kentucky. —  Vaughn  v.  Hann,  6  B. 

facts   admitted  —  a    species    of   hear-  Mon.  338   (1846).     See  also,  Higgs  V. 

say."    Husbrook  V.  Strawser,  14  Wis.  Wilson,    3   Mete.    (Ky.)    337    (1860). 

403,  404    (1861).  Louisiana. —  Wilder  v.  Franklin,  10 

2.    Aiaftamo.— Ingram  v.  Illges,  98  La.  Ann.  279   (1855).     See  also,  ©es 

Ala.    511,    13    So.    548    (1892).     See  Allemands    Lumber    Co.    v.    Morgan 

also,  Rogers  v.  Burt,   (Ala.  1908)   47  City  Timber  Co.,    (La.   1906)    41  So. 

S°-  226.  332     (eking    out    written    contract). 
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is  felt  to  be  especially  true  where  a  considerable  interval  has 
elapsed  since  the  statement  was  made.^ 


Maine. —  Drew  v.  Haggerty,  81  Me. 
231,  17  Atl.  63,  10  Am.  St.  Rep.  355, 
3  L.  R.  A.  330    (1889). 

Michigan. —  Hart  v.  New  Haven, 
130  Mich,   181,  89  N.  VV.  677    (1902). 

Missouri. —  Kinney  r.  Murray,  170 
Mo.  674,  71  S.  W.  917    (1902). 

New  Jersey. —  Gould  v.  Hurley,  (N. 
J.  Ch.  1909)  73  Atl.  129;  Wolfinger 
V.  ileFarland,  (Cli.  1903)  54  Atl. 
862.  See  also,  Ward  v.  Wilcox,  64 
N.  J.  Eq.  303,  51  Atl.  1094   (1902). 

New  York. —  Garrison  v.  Akin,  3 
Barb.  25    (1847). 

North  Carolina. —  Clement  r.  Cle- 
ment,  54  N.   C.   184    (1854). 

Ohio. — Crowell  v.  Western  Reserve 
Bank,  3  Ohio  St.  406    (1854). 

Pennsylvania. —  In  re  Jacoby,  190 
Pa.  St.  382,  42  Atl.   1026    (1899). 

South  Carolina. — DrafEn  i".  Charles- 
ton, etc.,  R.  Co.,  34  S.  C.  464,  13  S.  E. 
427    (1890). 

Tennessee. —  Clack  v.  Hadley,  ( Ch. 
App.  1901)   64  S.  W.  403. 

Texas. —  Welder  v,  Carroll,  29  Tex. 
317    (1867). 

Vermont. —  State  v.  Roberts,  63  Vt. 
139,   21   Atl.  424    (1890). 

Virginia. —  Phelps  v.  Seely,  22 
Gratt.  573    (1872). 

Wisconsin. —  Thomas  r.  Paul,  87 
Wis.   607,  58  N.  W.  1031    (1894). 

United  States. —  Alden  v.  Dewey, 
1  Fed.  Cas.  No.  153,  1  Story  336 
(1840).  See  also,  Risley  v.  Indian- 
apolis, etc.,  R.  Co.,  20  Fed.  Cas.  No. 
11,859,  7  Biss.   408    (1877). 

England. —  Colvin  ■!'.  Eraser,  2 
Haag.  Eccl.  266,  345  (1839).  "But 
it  would  scarcely  be  correct  to  say  in 
every  case,  without  qualification  or 
exception,  that  it  is  very  feeble  testi- 
mony unless  fully  corroborated;  for 
cases  may  readily  be  supposed,  where 
an  admission  might  be  satisfactorily 
proved  by  the  -uncorroborated  testi- 
mony of  a  single  witness."  Saveland 
V.  Green,  40  Wis.  431,  444   (1876). 


The  statutes  of  several  states  have 
prescribed  the  same  rule  of  caution. 
People  V.  Sternberg,  111  Cal.  11,  43 
Pac.  201  (1896);  Stewart  i:  De 
Loach,  86  Ga.  729,  12  S.  E.  1067 
(1890).  See  also,  Richmond,  etc.,  E. 
Co.  V.  Kerler,  88  Ga.  39,  13  S.  E.  833 
(1891). 

3.  Alabama. —  Moore  v.  Tate,  114 
Ala.   582,  21  So.  820    (1896). 

Arkansas. —  Prater  v.  Frazier,  11 
Ark.  249  (1850).  See  also,  Shinn  v. 
Tucker,  37  Ark.  580    (1881). 

Illinois. —  Harris  v.  Mclntyre,  118 
111.  275,  8  N.  E.  182    (1886). 

Indiana. —  McMullen  r.  Clark,  49 
Ind.  77   (1874). 

Iowa. —  Parker  v.  Pierce,  16  Iowa 
227    (1864). 

Kentucky. —  Vaughn  v.  Hann,  6  B. 
Hon.  338   (1846). 

Louisiana. —  Clark  r.  Slidell,  5  Rob. 
330    (1843). 

Maine. —  Holmes  v.  Morse,  50  Me. 
102    (1862). 

Mississippi. — Allen  v.  Bobo,  81 
Miss.  443,  33  So.  288    (1902). 

Missouri. —  Kinney  v.  JIurray,  170 
Mo.  674,  71  S.  W.   197    (1902). 

New  Jersey. —  Van  Blareom  v.  Kip, 
36  N.  J.  L.  351    (1857). 

New  York. —  Metcalf  v.  Van  Ben- 
thuysen,  3  N.  Y.  424  (1850).  See 
also,  Roberge  v.  Bonner,  88  N.  Y. 
Suppl.   91,  94   App.  Div.   342    (1904). 

North  Dakota. —  Forester  r.  Van 
Auken,  12  N.  D.  175,  96  N.  W.  301 
(1903). 

Ohio. —  Thompson  v.  Thompson,  18 
Ohio  St.  73   (1868). 

Pennsylvania. —  Wanger  !'.  Hippie, 
10  Pa.  Cas.  25,  13  Atl.  81   (1888). 

South  Carolina. —  White  v.  Moore, 
23  S.  C.  456    (1885). 

Texas.— Vortis  r.  Hill,  14  Tex,  69, 
65  Am.  Dec.  99   (1855). 

Virginia. —  Donaghe  v.  Tams,  81 
Va.  133   (1885).     See  also,  Garrett  v. 
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§  1386.  (Probative  Force  of  Extra=^judicial  Admissions; 
Judicial  Estimates);  Favorable. —  To  those  who  have  been  im- 
pressed witit  the  powerful  sense  of  conviction  which  admissions 
are  capable  of  creating  they  have  seemed  judicial  instruments  of 
proof  of  great  value.^  In  reality,  for  the  reasons  indicated,  gen- 
eralization is  impossible.^ 

§  1387.  (Probative   Force   of   Extra-judicial   Admissions); 

Not  Conclusive  In  the  Absence  of  Estoppel. —  Notwithstanding 
some  confusion  of  thought  in  the  earlier  rulings,^  it  may  be  re- 
garded as  settled  that,  in  the  absence  of  proof  of  facts  which, 
would  properly  ground  an  estoppel  and  a  claim  by  the  adverse 
party  that  to  allow  the  proof  offered  would  improperly  prejudice 


Rutherford,  108  Va.  478,  63  S.  E. 
389    (1908). 

Wisconsin. —  MeClellan  v.  Sanford, 
26  Wis.  595   (1870). 

United  States. —  Malony  v,  Mil- 
waukee, 1  Fed.  611   (1880). 

England. —  Kierzkowski  v.  Dorion, 
L.  R.  2  P.  C.  291,  38  L.  J.  P.  C.  12, 
20  L.  T.  R.  (N.  S.)  170,  5  Moore  P. 
C.  (N.  S.)  397,  16  Eng  Reprint  565 
( 1868 ) .  "Aside  from  the  danger  of 
fabrication,  verbal  admis&ions  are  re- 
garded 33  unreliable  evidence,  be- 
cause experience  shows  that  they  are 
frequently  misunderstood,  imper- 
fectly remembered  and  inadvertently 
made."  Tousey  v.  Hastings,  194  N. 
Y.  75,  86  N.  E.  831  (1909)  [order 
affirmed,  (N.  Y.  Supp.  1908)  111  N. 
Y.   Suppl.   344]. 

The  rule  that  verbal  admissions 
are  to  be  received  with  caution  is 
especially  true,  when  the  witnesses 
had  no  occasion  to  treasure  up  the 
words  employed,  and  they  testified 
long  after  the  event.  Ladd  v.  Look- 
out Distilling  Co.,  (Ala.  1906)  40 
So.  610;  Russell  v.  Sharp,  192  Mo. 
270,  91  S.  W.  134    (1905). 

§  1386-1.  "We  do  not  think  that 
admissions  by  parties  are  to  be  re- 
garded as  an  inferior  kind  of  evi- 
dence; for,  on  the  contrary,  when 
satisfactorily  proven,   they  constitute 


a  ground  of  belief  on  which  the  mind 
justly  reposes  with  strong  confidence." 
Ector  V.  Welsh,  29  Ga.  443,  450 
(1859).  "When  a  deliberate  admis- 
sion of  a  party  against  his  own  in- 
terest is  satisfactorily  proved,  it  is 
not  necessarily  feeble  evidence,  and 
does  not  require  corroboration." 
Where  admissions  are  not  denied  or 
controlled  they  "  must  be  taken  as 
true."  Robinson  v.  Stuart,  68  Me.  61 
(1878). 

2.  "  Verbal  admissions  or  state- 
ments, consisting  of  mere  repetitions 
of  oral  statements  made  some  time 
ago,  are  subject  to  much  imperfec- 
tion and  mistake,  for  the  reason  that 
the  party  making  them  may  not  have 
expressed  his  or  her  own  meaning, 
or  the  witness  may  have  misunder- 
stood him  or  her,  or,  by  not  giving 
their  exact  language,  may  have 
changed  the  meaning  of  what  was 
said;  such  evidence  should,  therefore, 
be  received  by  the  jury  with  great 
caution.  But  admissions  deliberately- 
made,  and  well  understood,  are  en- 
titled to  your  consideration,  especially 
when  made  against  a  party's  own  in- 
terest." Pence  v.  Makepeace,  65  Ind. 
345,   365    (1879). 

§  1387-1.  Eairlie  v.  Hastings,  10 
Ves.  Jr.  123,  137  (1803). 
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•his  rights,^  a  litigant  is  entitled  to  introduce  evidence  tending  to 
control  tlie  probative  effect  of  his  admissions.  To  exclude  the  evi- 
dence on  this  ground  it  is  sufficient  should  it  be  made  to  appear 
that  some  definite  prejudicial  substantive  legal  change  would  take 


2.  Alabama. —  Boswell  v.  Thomp- 
son, 49  So.  73   (1909). 

Minnesota. —  ilcilanua  !'.  NichoU- 
Ohisholm  Lumber  Co.,  117  N.  W.  223 
(1908). 

Missouri. —  Cafferatta  i\  Caflferatta, 
23  Mo.   235    (1856). 

New  Hampshire. —  Corser  v.  Paul, 
41  N.  H.  24  (1860). 

New  York. —  Bogert  v.  Turner,  120 
N.  Y.  Suppl.  420,  135  App.  Div.  530 
(1909)  ;  Wellaud  Canal  Co..  i.  Hatha- 
way, 8  Wend.  480    (1832). 

England. —  Heane  i:  Rogers,  9  B.  & 
C.  577,  586   (1829). 

Canada. —  Cuvillier  v.  Browne,  4 
Q.  B.  U.  C.  105  (1847).  "There  is  a 
class  of  admissions  which  may  be 
either  express  or  implied  from  silence, 
or  acquiescence,  which-  are  conclusive. 
Such  are  admissions  which  have  been 
acted  upon,  or  those  which  have  been 
made  to  influence  the  conduct  of 
others,  or  to  derive  some  advantage 
to  the  party,  and  which,  therefore, 
cannot  be  denied  without  a  breach 
of  good  faith."  Corser  v.  Paul,  41 
N.  H.  24,  31  (1860).  "An  admission 
does  not  estop  the  party  who  makes 
it;  he  is  still  at  liberty,  so  far  as 
regards  his  own  interest,  to  contradict 
it  by  evidence."  Eidgway  v.  Philip, 
1  C.  M.  &  R.  415  (1834).  "Receipts 
and  other  admissions  of  parties  are 
always  open  to  explanation,  unless 
under  particular  circumstances,  as 
where  they  have  led  to  conduct  in 
other  parties,  involving  loss  to  them, 
by  reason  of  their  having  acted  upon 
the  faith  of  such  admissions:  or  un- 
less they  can  be  treated  all  the  way 
through  as  conclusive."  Cuvillier  v. 
Browne,  4  Q.  B.  U.  C.  105   (1847). 

Unless  an  estoppel  is  claimed,  it  is 
not  neeessary  to  show  that  the  party 
offering  his  adversary's  statement  in 
any   way    relied    upon    its    truth    or 


changed  his  conduct  because  of  it. 
Mason  v.  Lothrop,  7  Gray  (Mass.) 
354    (1856). 

Neither  is  the  offerer  concluded  by 
it. —  The  party  tendering  an  admis- 
sion in  evidence  may  do  so  though 
not  entirely  consistent  with  other  evi- 
dence introduced  by  him.  Williams 
r.  Sargeant,  46  X.  Y.  481  (1871)  ; 
Patrick  v.  Hazen,  10  Vt.  183    (1838). 

Relevant  facts  constituting  an  es- 
toppel have  been  held  admissible  as 
part  of  the  res  gestce.  Xelson  v. 
Howison,    (Ala.  1899)    25  So.  211. 

Estoppel  by  deed. —  The  recital  of 
the  grantor  in  a  deed  may  bind  him 
as  an  estoppel  in  any  action  founded 
on  the  deed.  Carpenter  v.  Buller,  8 
M.  &  W.  213  (1841).  The  parties 
may,  however,  waive  the  estoppel  and 
instead  of  setting  it  up  in  their  plead- 
ings leave  the  questions  for  the  con- 
sideration of  the  jury.  Young  v. 
Raincock,  7  C.  B.  310  (1849).  The 
rule  is  the  same  in  case  of  a  lease. 
Crease  v.  Barrett,  1  C.  M.  &  R.  919 
(1835);  Ford  V.  Gray,  1  Salk.  286 
(1703).  See  also,  Bayley  v.  Bradley, 
5  C.  B.  396  (1S4S).  The  matter 
seems  one  of  substantive  law.  On- 
ward Building  Soc.  v.  Smithson, 
(1893)  1  Ch.  1  C.  A.;  General  Fi- 
nance, etc.,  Co.  !'.  Liberator,  etc.. 
Building,  Soc,  10  Ch.  D.  15    (1878). 

Party  claiming  equitable  estoppel 
must  have  acted. — While  an  extra- 
judicial admission  may  be  withdrawn 
before  it  is  acted  upon,  it  is  still  evi- 
dence of  the  fact  admitted,  and  its 
withdrawal  goes  only  to  its  weight. 
Liberty  v.  Haines,  101  Me.  402.  61 
Atl.  665  <1906).  It  accordingly  fol- 
lows that  the  person  is  not  limited 
in  the  amount  of  his  claim  to  that 
which  is  stated  in  a  previous  bill 
rendered  the  alleged  debtor  who  re- 
fused to  pay  it.    Wright  v.  St.  Louis 
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place  in  the  rights  and  relations  of  the  party  against  whom  the 
evidence  is  tendered  ^  were  the  testimony  which  is  offered  to  con- 
trol the  effect  of  the  prior  statement  by  the  party  admitted  in 
evidence  for  the  purpose.  The  "  admission "  may  be  deemed 
conclusive  also  when  such  is  the  direct  result  of  a  rule  of  sub- 
stantive law,  as  where  an  indorser  of  a  negotiable  instrument  is 
said  to  "  admit "  (warrant)  the  genuineness  of  prior  endorse- 
ments.* 

§  1388.  (Probative    Force    of    Extra-judicial    Admissions; 
Not  Conclusive  In  the  Absence  of  Estoppel);  Declarant  may 

Explain,  Supplement. —  It  thus  appears  that  in  cases  where  no 
estoppel  is  shown  the  declaring  party  is  not  concluded  by 
his    statement,^    but    may    control    its    effect     by    other     evi- 

Sugar  Co.,  146  Mich.  555,  109  N.  W. 
1062,  13  Detroit  Leg.  N.  866  (1906) 
(attorney).  So  of  a  letter  Incor- 
rectly stating  the  amount  claimed, 
^tna  L.  Ins.  Co.  v.  Pelham,  52  Misc. 
(N.  Y.)  658,  102  N.  Y.  Suppl.  461 
(1907.)  It  is  not,  however,  essential 
that  the  person  who  may  fairly  be 
expected  to  act  upon  the  statement 
was  identified  when  it  was  made, 
Bender  v.  Brooks,  (Tex.  Civ.  App 
1910)  130  S.  W.  653  [certified  ques- 
tion answered]  (Sup.),  127  S.  W. 
168]. 

3.  Batturs  v.  Sellers,  5  H.  &  J, 
117,  119  (1820)  (buyer's  silent  assent 
to  seller's  writing  his  name  in  con 
tract  of  sale)  ;  Gregory  v.  Howard,  3 
Esp.  113  (1800)  (consent  to  arbi 
tration)  ;  Kingston  v.  Phelps,  Peake 
227  (1794)  (consent  to  arbitration) 
See  also,  Chicago,  E.  I.  &  P.  Ry.  Co 
V.  Mashore,  (Okl.  1908),  96  Pac, 
630;  Freeman  v.  Cooke,  2  Exch.  654 
(1848)  ;  Gregg  v.  Wells,  10  Ad.  &  E, 
90  (1840);  Pickard  v.  Sears,  6  Ad, 
&  E.  469  (1837);  Shaw  v.  Picton, 
4  B.  &  C.  715  (1825).  Compare 
Cornish  v.  Abington,  4  H.  &  N.  549, 
28  L.  J.  Ex.  262  (1859)  (sale  of 
goods)  ;  Clarke  v.  Hart,  6  H.  L.  C. 
633,  655,  27  L.  J.  Ch.  615,  618 
(1858);  Foster  v.  Mentor  Life  Ins. 
Co.,  3  E.  &  B.  48,  23  L.  J.  Q.  B.  145 
(1854).     For  an  interesting  general 


consideration  of  the  subject  see 
Whitechurch,  George,  v.  Cavanaugh, 
(1902)  A.  C.  117,  130;  Dixon  v. 
Kennaway,  (1900)  1  Ch.  833;  Carr 
V.  L.  &  N.  W.  Ry.  Co.,  L.  R.  10  C.  P. 
307    (1875). 

Knowledge  that  the  person  to 
whom  an  admission  is  made  pur- 
poses to  change  his  future  conduct 
in  reliance  upon  the  truth  of  the 
statement,  is  equally  essential.  New- 
ton Centre  Trust  Co.  v.  Stuart,  201 
Mass.  288,  87  N.  E.  630   (1909). 

4.  Critchlow  v.  Parry,  2  Camp.  182 
(1809). 

§   1388-1.  §  1387.     See  also, 

New  Jersey. —  City  of  Elizabeth  v. 
Central  R.  Co.,  (N.  J.  1910)  77  Atl. 
529'. 

New  York. —  People  v.  Ouderkirk, 
105  N.  Y.  Suppl.  134,  120  N.  Y.  App. 
Div.  650   (1907)    (tax  lists). 

Wisconsin. —  Bruger  v.  Princeton 
&  St.  M.  Mut.  F.  Ins.  Co.,  129  Wis. 
281,  109  N.  W.  95    (1906). 

United  States. —  Joslyn  v.  Cadillac 
Automobile  Co.,  177  Fed.  863,  101  C. 
C.  A.  77    (1910). 

England. —  Newton  v.  Liddiard,  12 
Q.  B.  925  (1848)  (mistaken  lia- 
bility) ;  Heane  v.  Rogers,  9  B.  &  C. 
586  (1829),  per  Bayley,  J.;  R.  v. 
Neville,  1  Peake,  91  (1791)  (trade  is 
a  nuisance).  It  matters  not  whether 
the  mistake  arose  from  misapprehen- 


1388 


ADillSSIOSS  ;   EXTEA-JUDICIAL. 


1752 


dence.^    He  may,  in  any  event,  deny^  the  truth  of  the  statement, 
whether  oral'*  or  written.^     In  the  same  way  he  may  explain® 


sion  of  law  or  of  fact.  Heane  v. 
Kogers,  9  B.  &  C.  586  (1829),  per 
Bayley,  J.  See  also,  Bailey  v. 
Macaulay,  13  Q.  B.  815  (1849).  Such 
a  mistaken  impression,  however,  will 
not  exclude  his  admission,  though  it 
will  impair  its  weight  as  evidence 
against  him.  Newton  v.  Belcher,  9' 
Q.  B.  613  (1846).  "  The  distinguish- 
ing characteristic  of  an  admission  is, 
that  heing  totally  extrinsic  to  the 
fact  admitted,;it  cannot  prove  it  con- 
clusively. It  can  only  at  most  raise 
a  very  strong  inference  of  it;  and 
thus,  even  if  the  fact  admitted  he 
a  fact  in  issue,  the  admission  itself 
can  only  be  an  evidentiary  fact  in  the 
inquiry.  But  this  evidentiary  fact, 
in  the  case  of  -a  written  admission,  is 
BO  far  conclusively  established  by  a 
perusal  of  the  document,  that  the 
reader  obtains  ocular  evidence  of  the 
nature  of  the  admission  made,  and 
the  production  in  court  and  inspec- 
tion of  the  writing  furnishes  real 
evidence  of  that  fact  to  the  tribunal." 
Gulson:  Philosophy  of  Proof,  384, 
§  443. 

2.  Kinney  v.  Farnsworth,  17  Conn. 
355  (1845)  ;  Boyd  V.  h.  H.  Quinn  Co., 
18  Misc.  (N.  Y.)  169,  41  N.  Y.  Suppl. 
391  (1896)  ;  Buzard  u.  McAnulty,  77 
Tex.  438  (1890).  See  also,  Campbell 
V.  Sech,  155  Mich.  634,  119  N.  W. 
922,  15  Detroit  Leg.  N.  1105  (1909) 
(denial) . 

An  administrator,  in  like  manner, 
may  rebut  the  accuracy  of  an  admis- 
sion made  by  his  intestate.  Louis- 
ville &  N.  E.  Co.  V.  O'Nan's  Adm'r, 
(Ky.  1909)   119  S.  W.  1192. 

3.  Robinson  v.  Smith,  3  Silv.  Su- 
preme (N.  Y.)  490,  7  N.  Y.  Suppl. 
38    (1889). 

4.  Alabama. —  Garrett  v.  Garrett, 
27  Ala.  687    (1855). 

Arkansas. —  Bertrand  v.  Taylor,  32 
Ark.  470   (1877). 


Colorado. —  Murley  v.  Enuis,  2 
Colo.  300    (1874). 

Georgia. —  Eose  v.  West,  50  Ga. 
474   (1873). 

Illinois. —  Young  v.  Foute,  43  HI. 
33    (1867). 

Indiana. —  Louisville,  etc.,  E.  Co. 
V.  Berry,  9  Ind.  App.  63,  35  X.  E. 
565,  36  N.  E.  646    (1893). 

Kansas. —  Home  Ins.  Co.  v.  Atch- 
ison, etc.,  E.  Co.,  4  Kan.  App.  60,  46 
Pac.    179    (1896). 

Kentucky. —  Stevenson  v.  Dunlap, 
7  T.  B.  Mon.   134    (1828). 

Michigan. —  King  v.  Ford  Eiver 
Lumber  Co.,  93  Mich.  172,  53  N.  Vf. 
10    (1892). 

Minnesota. —  Whitacre  v.  Culver,  8 
Minn.  133    (1863). 

Missouri. — Brosius  V.  Weber,  (App. 
1910)    130  S.  W.  134. 

New  Hampshire. —  Pearson  i:  Sa- 
bin,  10  N.  H.  205    (1839). 

New  York. —  Wall  i'.  Xew  York 
Cent.,  etc.,  E.  Co.,  67  N.  y.  Suppl. 
519,  56  App.  Div.   599    (1900). 

North  Carolina. —  Cheek  r.  Oak 
Grove  Lumber  Co.,  134  N.  C.  225,  46 
S.  E.  488,  47  S.  E.  400    (1904). 

Ohio. — ■  Bennet  i'.  Kesarty,  Wright 
696    (1834). 

Pennsylvania. —  Stewart  v.  Glea- 
son,  23  Pa.  Super.  Ct.  325    (1903). 

Utah. —  Copley  v.  Union  Pac.  E. 
Co.,  S6  Utah  361,  73  Pac.  517  (1903). 

United  States.  —  Conyugham  i\ 
Baldwin,  120  Fed.  500,  56  C.  C.  A. 
650  (1903);  The  John  H.  Pearson, 
14  Fed.  749   (1882). 

5.  Alabama. —  Vaughn  v.  Wood,  5 
Ala.   304    (1843). 

Arkansas. —  Wynn  v.  Garland,  16 
Ark.  440    (1855). 

Connecticut. —  Beers  v.  Broome,  4 
Conn.   247    (1822). 

District  of  Columbia. —  Posey  v. 
Hanson,  10  App.  Cas.  496   (1897). 

Illinois. —  Illinois  Cent.  E.  Co.  17. 
Cowles,  32  111.  116   (1863). 
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Indiana. —  Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638    (1857). 

Massachusetts. —  Knight  v.  New- 
England  Worsted  Co.,  2  Cush.  271 
(1848). 

Missouri. —  Newcomb  V.  Jones,  37 
llo.  App.  475   (1889). 

Pennsylvania. —  Eldred  V.  Hazlett, 
33  Pa.  St.  307    (1858). 

South  Carolina. — ^Fisher  v.  Tucker, 
1  McCord  Ch.  169    (1826). 

South  Dakota. —  Lee  v.  Neumen, 
15   S.   T>.   642,   91  N.  W.   320    (1902). 

Tennessee. —  Rice  v.  Southwestern 
E.  Bank,  7  Humphr.  39    (1846). 

Texas. —  McKee  v.  Le  Gette,  1  Tex. 
App.   Civ.    Cas.   1144    (1881). 

A  declarant  may  simply  deny 
without  making  any  attempt  at  ex- 
planation. In  such  a  case,  the  ab- 
sence of  any  attempt  at  explanation 
is  merely  one  circumstance  for  con- 
sideration. Husbrook  v.  Strawser,  14 
Wis.  403    (1861). 

6.  Alaiama. —  Dabney  v.  Mitchell, 
66  Ala.  495,  505  (1880)  (account 
filed). 

Califormia. —  Risdon  v.  Yates,  145 
Cal.  210,  78  Pac.  641    (1904). 

District  of  Columbia. —  Posey  v. 
Hanson,  10  D.  C.  App.  497,  508 
(1897)    (affidavit;  inability  to  read). 

Florida. —  Carter  v.  Bennett,  4 
Fla.  283,  301,  342  (1852)  ("solemn 
oath  of  record"). 

Georgia. — Phoenix  Ins.  Co.  v.  Gray, 
38  S.  E.  992    (1901). 

Idaho. —  Weber  v.  Delia  Mt.  Min. 
Co.,  14  Idaho  404,  94  Pac.  441  (1908) 
(affidavit) . 

Illinois. —  Smith  V.  Mayfield,  163 
111.  447,  45  N.  E.  157  (1896) 
(amount  of  debt). 

Maryland. —  Nicholson  v.  Snyder, 
55  Atl.  484  (1903)  (answer  in  bank- 
ruptcy). 

Michigan. —  Eastman  V.  Railway 
Co.,  101  Mich.  597,  603    (1894). 

Missouri. —  Queatham  v.  Modern 
Woodmen  of  America,  127  S.  W.  651 
(1910);  Brosius  v.  Weber  (App. 
1910)    130  S.  W.  134. 


New  Hampshire. — Janvrin  v.  Fogg, 
49  N.  H.  346  (1870)  ;  Coraer  v.  Paul, 
41  N.  H.   24,   31    (1860). 

New  York. —  Thon  v.  Rochester  E. 
Co.,  29  N.  Y.  Suppl.  675,  30  id.  620, 
83  Hun  443  (1894)  (incorrect  trans- 
lation of  foreign  language).  See 
also,  Cahill  v.  Taney,  121  N.  Y.  Supp. 
598  (1910)  ;  Dahlstrom  v.  Gemunder, 
117  N.  Y.  Suppl.  576,  133  App.  Div. 
69  (1909);  Badanes  v.  Feder,  93  N. 
Y.  Suppl.  478,  47  Misc.  Rep.  91 
(1905). 

Oregon. —  Mahon  v.  Rankin,  102 
Pac.  608,  rehearing  denied,  103  Pac. 
53    (1909). 

Rhode  Island. — 'Holmes  v.  W.  R. 
E.  Co.,  20  R.  I.  289,  38  Atl.  946 
(1897)  (words  spoken  as  a  joke). 
Texas. —  Boyer  v.  St.  Louis,  S.  F. 
&  T.  R.  Co.,  (Tex.  1903)  76  S.  W. 
441  ( books  of  assessment  of  taxes ) . 
See  also,  Bartley  v.  Comer,  (Tex. 
Civ.  App.  1905)   89'  S.  W.  82. 

Vermont. —  Laflam  v.  Missisquoi 
Pulp  Co.,  74  Vt.  125,  52  Atl.  526 
(1902)  ;  Welch  v.  Ricker,  69  Vt.  239 
Atl.  200   (1896)    (account  book). 

Wisconsin. —  Yaska  v.  Swendrzyn- 
ski,  113  N.  W.  959  (1907)  (plea  of 
guilty). 

United  States. — 'Morgan  v.  United 
States,  ( Colo.  1909 )  169  Fed.  242,  94 
C.  C.  A.   518. 

Canada. —  Reid  v.  Warner,  17  Low. 
Can.  487   (1867)    (handwriting). 

India. —  Hani  Chandra  Kunuar  v. 
Chandhuri  Narpat  Singh,  9  Bombay 
L.  Rep.  (pt.  1)  267  (1907);  Chandra 
Kunwar  v.  Narpat  Singh,  34  L.  Rep. 
Ind.   App.  27    (1906). 

Attorney's  opinion. — A  party,  ex- 
plaining the  circumstances  under 
which  he  made  the  statements  proved 
by  the  adverse  party,  is  mot  entitled 
to  give  the  statements  of  his  attorney 
in  relation  to  his  lia/bility,  but  may 
state  that  he  acted  under  advice  of 
counsel.  Bartley  v.  Comer,  (Tex. 
Civ.  App.  1905)  89  S.  W.  82. 

Words  and  phrases. — "It  is  the 
rule  that  a  person  against  whom  an 
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or  supplement  itJ     He  may  show  that  the  statement  originated 
through  mistake,^  either  of  law,®  or  fact.'"'    He  may  offer  evidence 


alleged  admission  has  been  offered 
should  usually  be  allowed  to  explain 
words  and  phrases  in  the  statement 
which  is  charged  against  him  as  an 
admission."  Eddy  v.  Cliurch,  118  N. 
Y.  Suppl.  795,  64  Misc.  Rep.  7  (1909). 

7.  Johnson  v.  Opfer,  58  Neb.  631, 
79  X.  W.  547  (1899);  Balton  v. 
Bowker,  8  Nev.  190  ( 1873 )  ;  New 
York  Fidelity,  etc.,  Co.  v.  Dorough, 
107  Fed.  389,  46  C.  C.  A.  364  (1901)  ; 
Loveridge  v.  Botham,  1  B.  &  P.  49 
(1797)  (fresh  items  added  to  an  at- 
torney's bill ) .  See  also,  St.  Louis 
Southwestern  Ey.  Co.  of  Texas  v. 
Frazier,  (Tex.  Civ.  App.  19C.i)  87 
S.  W.  400 ;  Conover  v.  Neher-Eoss  Co., 
38  Wash.  172,  80  P.ac.  281  (1905). 
"  Where  an  admission  against  in- 
terest is  offered  in  evidence,  it  must 
be  taken  together  as  a  whole.  The 
triers  of  the  fact  may  give  credence 
to  that  part  only  which  is  against 
the  interest  of  the  declarant,  but 
the  court  cannot  reject  that  part 
which  is  in  the  declarant's  favor  as 
having  no  probative  force."  Hor- 
mann  v.  Wirtel,  59  Mo.  App.  646 
(1894).  "It  is  a  wholesome  rule, 
that  where  part  of  what  a  man  says 
is  used  to  charge  him,  he  is  entitled 
to  the  balance  of  what  he  said  to  dis- 
charge himself."  Steele  v.  Wood,  78 
N.  C.  365  (1878).  "Where  part  of 
a  conversation,  claimed  to  amount  to 
an  admission,  is  given  by  one  side, 
the  remainder  of  the  conversation 
modifying  the  part  given  in  evidence 
may  be  called  for  by  the  other  side, 
though  consisting,  in  part,  of  decla- 
rations in  the  declarant's  favor." 
Williams  v.  Mower,  29  S.  C.  332 
(1888). 

Parol  evidence  is  admissible  in  the 
case  of  instruments  other  than  con- 
stituent. See  Best  on  Ev.  (Chamber- 
layne's  3rd  Amer.  ed.)  p.  220,  to 
modify,  explain,  control  or  supple- 
ment written  admissions. 


Dakota. — ^Kennedy  v.  Falde,  4  Dak. 
319,  29  N.  W.   667    (1886). 

Iowa. — ^ Hartley  State  Bank  v.  ilc- 
Corkell,  91  Iowa  660,  60  N.  W.  197 
(1894). 

Kentucky. —  Phillips  v.  Owsley,  4 
Ky.  L.   Rep.  832    (1883). 

Massachusetts. —  Sperry  v,  Wilcox, 
1  Mete.  267    (1840). 

Minnesota. —  Bingham  v.  Bernard, 
36  Minn.  114,  30  X.  W.   404    (1886). 

A  distinction  is  taken  by  the  sub- 
stantive law  between  documents,  as 
deeds,  releases,  etc.,  which  create  or 
constitute  legal  results,  constituent 
instruments,  as  it  were,  and  other 
writings.  §  24.  The  ascertained 
purport  of  such  a  document  cannot 
be  explained,  modified  or  varied  by 
parol  evidence.  See  Best  on  Ev 
( Chamberlayne's  3rd  Amer.  ed.),  p 
220.  Eeceipts  are  not  among  con 
stituent  documents.  As  admissions 
therefore,  they  are  subject  to  ex 
planation  and  control.  Winchester 
r.  Grosvenor,  44  111.  425  (1867); 
Illinois  Cent.  E.  Co.  v.  Manion,  113 
Ky.  7,  67  S.  W.  40,  23  Ky.  L.  Eep. 
2267  ( 1902 )  ;  Ryan  f .  Rand,  26  X. 
H.  12    (1852). 

Privies,  agents,  coparties,  etc. — 
The  statements  of  those  who  stand  in 
representative  relations  to  the  party 
occupy  the  same  position,  regarding 
explanation,  contradiction,  modifica- 
tion and  the  like,  as  do  the  state- 
ments of  the  party  himself. 

California. —  Donnelly  i:  Rees,  141 
Cal.  56,  74  Pac.  433  (1903)  (affidavit 
by  privy). 

lUinois. —  Lang  v.  !Metzger,  206 
111.  475,  69  X.  E.  493  (1904)  [affirm- 
ing 101   111.   App.   380]. 

Kentucky. —  Rogers  l\  Rogers,  2  B. 
Mon.    324    (1842). 

Massachusetts. — Cady  v.  Shepherd, 
11  Pick.  (Mass.)  400,  22  Am.  Doc. 
379    (1831). 
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tending  to  show  that  liis  statement  was  based  upon  ignorance  of 
important    facts,-^^  or  was  made  only  by  way  of  jest.-" 

Deceased  persons. — ■  Where,  as  in  case  of  admissions  by  persons 
since  deceased,  no  explanation  of  a  statement  is  available,  its 
probative  force  is  naturally  decreased.-'^  Still,  such  evidence  is 
frequently  regarded  as  competent,^*  although  a  judicial  warning 
regarding  unreliability  may  well  be  warranted.^^ 


Minnesota. —  Beatty  v.  Ambs,  11 
Minn.   331    (1866)     (partner). 

New  York. —  Davidson  v.  Right- 
myer,  77  N.  Y.  Suppl.  977,  38  Misc. 
493  (1902);  Meister  V.  Sharkey's 
Monument  Works,  39  N.  Y.  Suppl. 
789,  5  App.  Div.  470  (1896);  Bis- 
sell  r.  Saxton,  66  N.  Y.  55  (1876); 
James  v.  Hackley,  16  Johns.  273 
(1819). 

North  Carolina. —  McPhaul  v.  Gil- 
christ, 29  N.  C.  169    (1847). 

South  Carolina. —  Ellen  v.  Ellen, 
16  S.  C.  132  (1881).  See  also.  Brown 
V.  Moore,  26  S.  C.  160,  2  S.  E.  9 
(1886).  See  also,  U.  S.  v.  Boyd,  5 
How.  (U.  S.)  29,  50,  12  L.  cd.  36 
(1847). 

8.  Arkansas. — Adams  v.  Eichen- 
berger    (1892)    18   S.  W.  853. 

California. —  Bush  v.  Barnett,  96 
Cal.  202,  205,  31  Pae.  2    (1892). 

Georgia. —  Richmond,  etc.,  R.  Co. 
V.  Kerler,  88  Ga.  39,  13  S.  E.  833 
(1891)    (writing). 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Bartlett,  20  111.  App.  96  (1886) 
(writing)  ;  Ray  v.  Bell,  24  111.  444 
(1860). 

Indiana. —  Bright  v.  Coffman,  15 
Ind.   371,  77  Am.  Dec.  96   (1860). 

Maryland. —  Starr  V.  Yourtee,  17 
Md.   341    (1861). 

New  York. —  Moore  v.  Hitchcock, 
4  W«nd.   293    (1830). 

North  Carolina. —  Governor  v.  Sut- 
ton, 20  N.  C.  484  (1839)  (writing). 
See  also.  Cheek  v.  Oak  Grove  Lumber 
Co.,  (X.  C.  1904)  47  S.  E.  400,  46 
S.  E.  488   (corporation). 

Ohio. —  Cullen  v.  Bimm,  37  Ohio 
St.   236    (1881)     (writing). 


Vermont. — ■  Brown  v.  Mudgett,  40 
Vt.  68    (1868). 

England. —  Heane  v.  Rogers,  9  B. 
&  C.  577,  586    (1829). 

Canada. —  Raymond  v.  Cumminga, 
17  N.  Br.  544  (1877)  (book  ac- 
counts ) . 

9.  Solomon  v.  Solomon,  2  Ga.  18, 
30  (1847);  Newton  v.  Belcher,  12 
Q.  B.  921,  934    (1848). 

10.  Newton  v.  Liddiard,  13  Q.  B. 
925,   937    (1848). 

11.  Pennsylvania  Ins.  Co.  v.  Tel- 
fair, '61  N.  Y.  Suppl.  322,  45  N.  Y. 
App.  Div.  564  (1899);  Rowen  v. 
King,  25  Pa.  St.  409  ( 1855 )  ;  Kan- 
sas City  Nat.  Bank  of  Commerce  v. 
Kansas  City  First  Nat.  Bank,  61 
Fed.  809  (1894).  See  also,  Stewart 
V.  Conner,  13  Ala.  94  (1848);  Na- 
tions V.  Thomas,  25  Tex.  Suppl.  224 
(1879). 

12.  Beebe  v.  De  Baun,  8  Ark.  510 
(1848). 

13.  "  It  has  been  repeatedly  held  by 
this  court  that  the  extra-judicial  ad- 
missions of  a  dead  person  are  the 
weakest  of  all  evidence,  and  in  most 
instances  such  testimony  is  scarcely 
worthy  of  consideration.  Boden- 
heimer  v.  Bodenheimer,  35  La.  Ann. 
1007."  Succession  of  Gabisso,  123 
La.  824,  48  So.  277  (1909),  per  Land, 
J. 

14.  Admissions  of  deceased  person 
tending  to  establish  a  controverted 
fact  in  litigations,  are  scrutinized 
closely,  and  their  weight  and  effect, 
as  substantive  evidence  are  for  the 
trial  court.  Powers  v.  Johnson  107 
Minn.  476,  120  N.  W.  1021   (1909). 

15.  Hoffman  v.  Condon,  118  N.  Y.  , 
S.  899,  134  App.  Div.  205    (1909). 
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§  1388a.  (Probative  Force  of  Extra-judicial  Admissions; 
Not  Conclusive  la  the  Absence  of  Estoppel;  Declarant  may 
Explain,  Supplement,  etc.) ;  Criminal  Cases. —  In  a  criminal,  as 
in  a  civil  case,  the  party  against  wliom  an  admission  is  offered  is 
at  all  times  at  liberty  to  explain  the  meaning  of  what  he  has  said 
and  the  intent  with  which  he  said  it.""-  The  circumstance  that  an 
accused  person  is  drunk  at  the  time  of  making  a  statement  while 
its  effect  is  not  to  render  the  evidence  inadmissible  may  seriously 
impair  its  weight.^ 

§  1389.  (Probative   Force   of   Extra-judlclal   Admissions); 

Prima  Facie  ftuality. — A  prima  facie  effect  has  been  accorded  to 
extra-judicial  admissions  in  general,-^  in  the  absence  of  statutory 
regulation  on  the  subject." 


§  1388a-l.  State  v.  Kirby,  62  Kan. 
436,  63  Pao.  753    (1900). 

2.  Bskridge  v.  State,  25  Ala.  30 
(1854);  State  V.  Bryan,  74  N.  C. 
351   (1876).     See  also, 

Arkansas. —  Lester  v.  State,  33 
Ark.   727    (1878). 

California. —  People  v.  Farrington, 
140  Cal.  656,  74  P.  388   (1903). 

Iowa. —  State  v.  Feltea,  51  Iowa 
495,  1  N.  W.  755   (1879). 

Massachusetts. —  Com.  v.  Howe,  9 
Gray  110    (1857). 

Minnesota. —  State  v.  Grear,  38 
Minn.  426,  41  Am.  Rep.  296,  10  N.  W. 
473    (1881). 

Tennessee. —  Williams  v.  State,  12 
Lea  211    (1883). 

§  1389-1.  California. —  Harrison 
V.  Peabody,  34  Cal.  178   (1867). 

Colorado. —  Joralmon  v.  McPhee, 
31   Colo.  26,  71  Pac.   419    (1903). 

Georgia. —  Alabama  Midland  E. 
Co.  V.  Guilford,  119  Ga.  523,  46  S. 
E.  655    (1903). 

Illinois. —  Illinois  Cent.  E.  Co.  t'. 
Cowles,  33  111.   116    (1863). 

Indiana. —  Louisville,  etc.,  E.  Co. 
V.  Berry,  9  Ind.  App.  63,  35  N.  B. 
565,  36  N.  E.  646    (1893). 

Iowa. —  Gay  v.  Lloyd,  1  Greene  78, 
46  Am.  Dec.  499  (1847).  See  also, 
Nichols-Shepard  Co.  v.  Eingler,  (Iowa 
1907)  112  N.  W.  543. 


Kentucky. —  Eone  v.  Smith,  42  S. 
W.  740,  19  Ky.  L.  Eep.  972  (1897)  ; 
McCain  v.  McCain,  11  Ky.  L.  Rep. 
582    (1889). 

Louisiana. —  Bair  v.  Abrams,  13 
La.  Ann.  753    (1857). 

Maine. —  Robinson  v.  Stuart,  68 
Me.  61   (1878). 

Maryland. — ^Logan  v.  State,  39  Md. 
177  (1874).  See  also,  Scarlett  v.  Rob- 
inson, 112  Md.  202,  76  Atl.  181 
(1910). 

Massachusetts. —  Vinal  v.  B'urrill, 
16  Pick.  401    (1835). 

Michigan. —  Laird  v.  Laird,  127 
Mich.  24,   86  N.  W.   436    (1901). 

Missouri. —  White  City  State  Bank 
V.  St.  Joseph  Stock  Yards  Bank,  90 
Mo.  App.  395,  399  (1901).  See  also, 
Queatham  v.  ^Modern  Woodmen  of 
America,  (Mo.  App.  1910)  127  S.  W. 
651  (proofs  of  loss);  Eandolph  v. 
Metropolitan  St.  Ey.  Co.,  125  Mo. 
App.  620,  102  S.  W.  1085   (1907). 

Nebraska. —  Miller  v.  Nicodemua, 
58  Xeb.  353,  78  N.  W.  618  (1899). 

New  Jersey. —  Welsh  v.  Brown,  50 
N.  J.  Eq.  387,  26  Atl.  568    (1892). 

New  York. —  Martin  v.  Farrell,  72 
N.  Y.  Suppl.  934,  66  App.  Div.  177 
(1901).  See  also,  Humes  v.  Proc- 
tor, 151  N.  Y.  520,  45  N.  E.  948 
(1897). 

Oklahoma. —  Lane    Implement    Co. 
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§  1390.  (Probative   Force   of   Extra-judicial   Admissions); 

ftuestiou  for  the  Jury. —  The  substantive  or  procedural  law  pre- 
scribes no  predetermined  weight  for  extra-judicial  admissions, 
whether    oral '    or    in    writing.^       It    leaves    the    question    of 


v.  Lowder,  11  Okla.  61,  65  Pac.  926 
(1901). 

Oregon. —  Anderson  v.  Adams,  43 
Or.   631,  74  Pac.  215    (1903). 

Pennsylvania. —  McCarty  v.  Scan- 
Ion,  187  Pa.  St.  495,  41  Atl.  345 
(1898). 

South  Carolina. — Cox  v.  Buck,  3 
Strobh.  367  (1849);  Fraaer  v.  Mo- 
Pherson,  3  Desauss.   393    (1811). 

Tennessee. —  Rice  v.  Southwestern 
R.  Bank,  7  Humpbr.  39    (1846). 

Texas. —  Texas,  etc.,  E.  Co.  v.  Ross, 
62  Tex.  447    (1884). 

Wisconsin. —  Voelkel  v.  Supreme 
Tent  K.  of  M.  of  W.,  92  N.  W.  1104, 
1135    (1903). 

United  States. —  Union  Mut.  L. 
Ins.  Co.  V.  Masten,  3  Fed.  881 
(1880);  Cambioso  v.  Maffet,  4  Fed. 
Cas.  Xo.  2,330,  2  Wash.  98  (1807). 
See  also,  Davis  v.  Louiaville  Trust 
Co.,  181  Fed.  10  (1910)  (statement 
of  corporation  to  mercantile  agency). 

Canada. —  Cairns  v.  Murray,  37 
Can.  S.  C.  R.  163  (1905)  (book  en- 
tries ) . 

India. —  Chandra  Kumvar  v.  Nar- 
pat  Singh,  34  L.  Rep.  Ind.  App.  27 
(1906).  Where  defendant  admitted 
on  cross-examination  that  she  owed 
plaintiff  more  than  she  had  tend- 
ered him,  a  judgment  for  defendant 
was  erroneous.  GiovannieUo  v.  Hor- 
ton,  101  N.  Y.  Suppl.  20  (ig'Oe). 
When  a  party  comes  into  court  and 
makes  an  admission  against  Ma  in- 
terest, it  is  .presumed  to  be  true,  and 
no  court  or  judicial  tribunal  is  justi- 
fied in  assumdng  it  is  mot,  without  at 
least  pointing  out  the  reason  for  dis- 
crediting it.  In  re  Titus  Street  in 
City  of  New  York,  123  N.  Y.  Suppl. 
1018,  139  App.  Div.  238   (1910). 

Genuineness  of  a  signature  may  be 
established,  prima  facie,  by  the  state- 
ment of  the  party  whose  signature  it 


is  alleged  to  be.  Stewart  v.  Gleason, 
23  Pa.  Super.  Ct.  325  (1903).  See 
also,  Nichols  v.  Allen,  112  Mass.  23 
(1873);  Smith  V.  Witton,  69  Mo. 
458  ( 1879 )  ;  Pentz  V.  Winterbottom, 
5  Den.  (N.  Y.)  51  (1847);  Rowley 
V.  Ball,  3  Cow.   (N.  Y.)   303    (1824). 

2.  Hickman  v.  Thompson,  28  La. 
Ann.   265    (1876). 

§  1390-1.  Georgia. — Cleghorn  v. 
Janes,   68   Ga.   87    (1881). 

Iowa. —  Betts  v.  Betts,-  113  Iowa 
111,  84  N.  W.  975   (1901). 

Kansas. —  Davis  v.  McCrocklin,  34 
Kan.  218,  8  Pac.   196    (1885). 

Kentucky. —  South   Covington,  etc., ' 
R.  Co.  V.  McHugh,  77  S.  W.  202,  25 
Ky.  L.  Rep.  1112    (1903). 

Massachusetts. —  Wallis  v.  Trues- 
dell,  6  Pick.  455   (1828). 

Missouri. — Kdrkwood  Gymnasium,  I 
etc.,  Assoc.  V.  "Van  Ness,  61  Mo.  App.  j 
361    (1895). 

New  York. —  Stephens  v.  Vroman, 
18  Barb.  250    (1854). 

North  Carolina. — Morisey  v.  Bunt- 
ing, 12  N.  C.  3    (1826). 

Oklahoma. — ■  Loudenback  v.  Terri- 
tory, 91  Pac.  1030   (1907). 

Tennessee. —  Gardner  v.  Stand- 
field,   12  Heisk.   150    (1873). 

Yerm<mt. —  Brown  v.  Munger,  16 
Vt.   12    (1844). 

Wisconsin. —  Husbrook  v.  Straw- 
ser,  14  Wis.  403    (1861). 

2.  California. —  Bush  v.  Barnett, 
96  Cal.  202,  31  Pac.  2  (1892)  (igno- 
rant of  language ) . 

Illinois. —  Patterson      v.     Houston, 

92  HI.  App.   624    (1900). 

Iowa. —  Coldren  v.  Le  Gore,  118 
Iowa  212,  91  N.  W.  1066  (1902) 
(letter). 

Kentucky. —  Thomson   v.   Thomson, 

93  Ky.  435,  20  S.  W.  373,  14  Ky.  L. 
Rep.   513    (1892). 

Massachusetts. — Holmes     v.    Hunt, 
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weight^  and  construction  of  an  admission,  verbal*  or  written,^  to 
tlie  jury,  entirely  unaffected  by  specific  rules  as  to  weight. 

Criminal  cases. —  Decisions  in  criminal  cases  to  the  effect  that 
admissions  alone  are  not  sufficient  to  convict  without  proof  of  the 
corpus  delicti  are  not  applicable  to  civil  cases.* 


122  Mass.  505,  23  Am.  Rep.  381 
(1877)     (book  charge). 

Michigan. —  Oilman  v.  Riopelle,  18 
Mich.   145    (1869)     (consideration). 

Minnesota. — ^Allis  v.  Day,  14  Minn. 
516    (1869)    (bill  rendered). 

New  York. —  Miner  v.  Baron,  131 
N.  Y.  677,  30  N.  E.  481  (1892) 
[affirming  15  N.  Y.  Suppl.  491]. 

Pennsylvania. — Baldi  v.  Metropoli- 
tan Ins.  Co.,  18  Pa.  Super.  Ct.  599 
(1902). 

Texas. —  Boyer  v.  St.  Louis,  etc., 
R.  Co.,   (Sup.  1903)   76  S.  W.  441. 

Vermont. —  Reed  v.  Newcomb,  62 
Vt.  75,  19  Atl.  367    (1889). 

United  States. — .  Sargent  v.  Home 
Ben.  Assoc.,  35  Fed.  711  (1888); 
West  V.  Smith,  101  U.  S.  263,  25  L. 
ed.  809  (1879).  See,  however,  Pet- 
ers' Estate,  20  Pa.  Super.  Ct.  223 
(1902)     (account   stated). 

Oral  assertions  compared. —  It  has 
not  irrationally  been  suggested  by  cer- 
tain courts  that  a  written  correspond- 
ence is  superior  in  probative  force 
to  the  present  testimony  of  the 
parties  relating  to  the  same  matter. 
Neyans  v.  Dickinson  Bros.  (Ky. 
1910)    129  S.  W.  100. 

3.  Stephens  v.  Vroman,  18  Barb. 
(X.  Y.)  250  (1854);  Ellen  v.  Ellen, 
18*"  S.  C.  132  (1881);  Saveland  V. 
Green,  40  Wis.  431,  444  (1876). 
See  also,  Ogden  v.  Sovereign  Camp, 
etc.,  (Neb.  1907)  113  N.  W.  524; 
Kabat  v.  Moore,  (Or.  1906)  85  Pac. 
506;  Gibson  V.  Rowland,  35  Pa. 
Super.  Ct.  158  (1908).  "  The  weight 
to  be  given  to  testimony  of  mere  ad- 
missions is  to  be  determined  by  the 
jury."  Saveland  v.  Green,  40  Wis. 
431,  444   (1876). 

Compromise  offers. —  Even  should  a 
letter  fail  to  disclose  upon  its  face 
that  it  was  made  for  the  purpose  of 


compromising  a  claim,  the  writer  is 
•at  liberty  to  show,  if  he  can,  by  way 
of  reducing  the  probative  force  of 
the  statement  that  he  made  it  to 
bring  about  a  settlement  of  the  diffi- 
culty. Castner  v.  Chicago,  B.  &  Q. 
R.   Co.,    (Iowa  1905)    102  N.  W.  499. 

Various  portions  of  an  admission 
are  to  be  given  respectively  such 
weight,  if  any,  as  the  jury  may  de- 
termine. They  are  in  no  way  obli- 
gated to  accord  equal  credibility  to 
all  parts  of  it  alike.  On  the  con- 
trary, they  may  implicitly  believe  a 
given  statement  or  set  of  them  and 
discredit  the  balance.  Rose  v.  Sa- 
vory, a  N.  C.  145  (1835).  And  see 
Baildon  v.  Walton,  1  Exch.  617 
(1847). 

4.  Stewart  v.  De  Loach,  86  Ga. 
729,  12  S.  E.  1067  (1890);  Phillips 
V.  Ford,  9  Pick.  (Mass.)  39  (1829)  ; 
Harris  v.  Woodard,  40  Mich.  408 
(1879).  See  also,  Stacy  v.  Graham, 
3  Duer  (N.  Y.)  444  (1854).  Com- 
pare Allred  v.  State,  126  Ga.  537,  55 
S.  E.  178    (1906). 

The  probative  force  of  evidence  of- 
fered to  modify  the  prima  facie  effect 
of  an  admission  is  governed  by  the 
ordinary  principles  of  logic.  A  fact 
which  has  no  reasonable  tendency  to 
modify  or  explain  should  be  rejected 
as  irrelevant.  Pearson  v.  Adams,  129 
Ala.  157,  29  So.  977  (1900);  Bulk- 
ley  V.  Landon,  3  Conn.  76  (1819). 
The  more  clear  and  unambiguoiw  is 
the  admission,  the  more  cogent  must 
be  any  evidence  which  shall  control 
it.  Rice  V.  Southwestern  R.  Bank,  7 
Humphr.    (Tenn.)    39,  41    (1846). 

6.  Richmond,  etc.,  R.  Co.  r.  Ker- 
ler,  88  Ga.  39,  13  S.  E.  833  (1891)  ; 
Dampf  V.  Greener,  11  N.  Y.  St.  90 
(1887);  Patrick  r.  Hazen,  10  Vt. 
183    (1838).     See  also,   Chadwick  v. 
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§  1391.  (Probative  Force  of  Extra=judicial  Admissions; 
Question  for  the  Jury) ;  Impeachment. —  Admissions  present  the 
■unusual  feature  that  their  probative  force  is  not  impeached  by 
proof  of  inconsistent  statements.  That  a  party  has  stated  a  fact 
in  a  given  way  on  occasion  X  by  no  means  shows  that  he  did  not 
declare  it  to  be  otherwise  on  occasion  Y.  For  like  reasons  a  crim- 
inal defendant  is  not  at  liberty  to  show,  in  disproof  of  having  made 
a  statement  at  one  time  inconsistent  with  his  present  position,  that 
on  another  occasion  he  made  a  statement  quite  in  accordance  with 
his  present  view.''' 

United  States,   (U.  S.  Ohio  1905)   73  §  1391-1.   U.  S.  v.  Gleaaon,  25  Fed. 

C.  C.  A.  343,  141  Fed.  225    (letter).      Cas.  No.  15316,  Wool-w.  128    (1867). 

6.    North  V.  Zerwick,  97  111.  App. 
306,  309    (1901). 
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CHAPTER  XIX 

ADMISSIONS;  BY  CONDUCT. 

'Admissions  hy  conduct,  1392. 
inconsistent  conduct,  1393. 

failure  to  advance  present  defence,  1394. 
failure  to  allege  present  cMim,  1395. 
administrative  requirements,  1396. 

clear  relevancy  demanded,  1396. 
conduct  consistent  with  adversary's  claim,  1397. 
hodily  condition,  1398. 
mental  state,  1399. 
flight,  1399a. 
order  of  acts,  1400. 
silence,  1401. 

failure  to  ohject  to  wriitten  statements,  1402. 
obligation  of  good  faith,  1403. 
effect  of  denials,  1404. 
conditions  of  admissibility,  140'5. 

party  mu^t  understand  the  statement,  1405. 
party  must  be  under  a  definite  duty  to  declare  the 
truth,  1406. 
probative  force,  1407. 

active  adoption,  1408. 
efect  of  partial  answers,  140'9. 
inference  rebuttable,  1410. 
scope  of  inference,  1411. 
booTc  entries,  1411. 
commercial  writings,  1412. 
legal  documents,  1413 
scope  of  inference,  1414. 
letters,  1414. 

function  of  the  judge,  1415. 
independent  relevancy,  1416. 
falsehood,  1417. 

silence  as  proof  of  acquiescence,  1418. 
civil  cases,  1419. 
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Admissions  by  conduct. 

silence  as  proof  of  acquiescence, 
criminal  prosecutions,  1420. 
self-serving  statements,  1421. 
inference  of  acquiescence  rehutiable,  1422. 
conditions  of  admissibility,  1423. 

(a)  statement  must  have  been  understood,  1424. 
all  attendant  objective  facts  considered,  1425. 
understanding  assumed  from  hearing,  1426. 
all  attendant  subjective  facts  considered,  1427. 

(b)  denial  must  be  natural,  1428. 

(1)  declaration  must  invite  a  reply,  1429. 

(2)  the  declarant  must  be  entitled  to  reply, 

1430. 

(3)  time  should  he   appropriate   for  denial, 

1431. 

(c)  adequate  knowledge,  1432. 

(d)  party  must  be  physically  and  mentally  capable 

of  reply,  1433. 

probative  force  and  effect,  1434. 
Statements  and  other  facts,  1435. 

admissibility  vs.  weight,  1436. 

an  invalid  distinction,  1437. 
Deliberative  facts,  1438. 

§  1392.  Admissions  by  Conduct. —  Less  subject  to  the  rules  of 
procedural  or  substantive  law  than  the  use  of  statements  by  a 
party  classed  either  as  judicial  or  extra-judicial  admissions  are 
his,  so-called,  "  admissions  by  conduct."  In  fact,  as  the  word  is 
used  in  its  technical  sense  conduct  other  than  statements  cannot 
constitute  an  admission  at  all.  An  act,  other  than  a  statement, 
is  admissible  in  evidence  by  the  force  of  logic,  not  by  the  fiat  of 
procedure.  It  is  a  probatio,  not  levamen  probationis.  In  other 
words,  relevant  conduct,  whether  by  a  party  or  other  person,  is 
simply  a  fact,  directly  or  circumstantially  relevant.  A  prominent 
use,  perhaps  the  most  frequent  of  any,  made  of  these  "  admissions 
by  conduct "  is  to  show  inconsistency  between  a  past  and  a  present 
position.  In  popular  usage,  any  act  of  a  party  from  which  an 
inference  can  legitimately  be  drawn,  unfavorable  to  his  present 
contention  or  interest,  as  to  the  existence  of  a  probative  or  res 
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gestcB  fact/  is  thought  to  be  available  to  his  opponent  as  an  admis- 
sion. ISTo  difficulty,  as  a  practical  matter,  other  than  a  certain 
inevitable  confusion,  would  result  from  adopting  the  popular  as 
the  legal  usage.  Acts  of  spoliation^  in  many  cases  may  properly 
be  treated  as  admissions  by  conduct.  Thus,  the  fact  that  the 
opposing  attorney  has  entered  into  a  conspiracy  to  carry  through 
a  case  by  perjury  may  be  proven  by  the  opposite  party  as  consti- 
tuting an  admission  that  the  case  against  him  is  not  a  valid  one.^ 

§  1393.  Inconsistent  Conduct. —  Naturally,  the  scope  of  the  evi- 
dence "  furnished  by  so-called  admissions  by  conduct "  is  very 
extensive  and  nothing  further  than  illustrative  instances  can  well 
be  attempted.  His  relevant  acts  may  be  part  of  the  case  against 
the  actor.  They  are,  perhaps,  in  the  popular  sense,  "  admissions  " 
when  the  act  done  is  inconsistent  with  the  present  contention  of 
the  actor  and  so  tends  to  weaken  the  effect  of  his  direct  evidence. 

Acts  done  by  a  party  suggesting  an  inference  that  his  present 
contention  is  false  or  an  exaggeration'  or  is  an  after-thought  may 
be  shovm.  by  the  adverse  interest."  Either  party  may,  in  like 
manner,  prove  that  the  other  has  failed  to  assert  a  claim  which 
he  now  makes,^  has  recognized  the  validity  of  a  demand  which  he 

§  1392-1.    §§  47,  51.  New   Torfc.— Terwilliger   v.    Indus- 

2.  §§  1070  et  seq.  trial  Ben.  Assoc,  31  N.  Y.  Suppl.  938 

3.  Moriarity     v.     L.     Chatam     &       83  Hun  320  (1894). 

Dowes   Ry.  Co.,   L.   R.    5   Q.   B.   314  North   Carolina.— Mich&el   v.   Foil, 

(^^^0)-  100  N.  C.  178,  6  S.  E.  264,  6  Am.  St. 

§   1393-1.    Berger  v.  Abel  &   Bach  jjgp    577   (iggs) 

Co.,    141    Wis.    321,    124    N.    W.    410  Pe.nsylrania.-megel     v.     Wilson, 

(1910)  (increasing  damages  claimed).  gQ  -p^    g^.    ggg   /j^gggj 

8ee     also,     Pollitz     v.     Wickersham,  g^^;,^   C«roH»a.- Costelo   v.   Cave, 

(Cal.   1907)    88   Pae.   911.  ^  ^.^^  ^^g^  ^^  ^^    ^^^    ^^^    ^ 
2.    Colorado. —  Cross   r.  Kistlcr,  14 


Colo.   571,  23  Pac.  903    (1890). 

Georgia. — Anderson  v.  Robinson,  73 

Ga.  644   (1884). 

T  J-  n  ca  AT  1     J   on  T  J  3-     Indiana. —  Springer    v.    Droscn, 

Indiana. —  Pefflcy  v.  Noland,  80  Ind.  ^      °  ' 


South  Dakota.— St.  Paul  White 
Lead,  etc.,  Co.  o.  Tibbetts,  13  S.  D. 
446,  83  N.  W.  564    (1900). 


164   (1881). 


32  Ind.  486,  2  Am.  Rep.  356   (1870). 


Massachuseti s.-Tri^p    v.    Metallic  Maine.- CrB.gm     v.     Carleton,     21 

Packing  Co.,   137   Mass.  499    (1884).  M«-  *92   (1S42)    (default). 

Michigan.— -LoraiigeT  v.  Carpenter,  Maryland.— Garey   v.  Sangston,  64 

148    Micb.    549,    113    N.    W.    125,    14  ^W.  31,  20  AU.  1034   (1885). 

Detroit  Leg.  N.   273    (1907)     (recog-  ^Vew  I'or/,-.— Millard  r.  Adams,  21 

nizing  title   of   co-tenant).  N.  Y.  Suppl.  424,  1  Misc.  431   (1892) 

Missouri. —  Brookfleld  v.  Drury  Col-  ( defaulted ) . 

lege,   139   Mo.   App.   339,   123    S.   W.  Pennsylvania. —  East      Brandywine, 

86  (1909).  etc.,  R.  R.  v.  Ranck,  78  Pa.  St.  454 
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at  present  disputes,*  or,  in  other  particulars  occupied  in  the  past 
a  position  inconsistent  with  his  present  one.^ 


(1875)  (offers  to  sell  for  less  than 
now  deemed  fair  value ) . 

4.  Alabama. —  King  v.  Franklin, 
132  Ala.  559,  31  So.  467    (1901). 

Connecticut. —  Page  v.  Merwin,  54 
Conn.   426,  8  Atl.  675    (1887). 

Illinois. —  Lusk  v.  Throop,  89  111. 
App.  509  laffirmed  in  189  111.  127,  59 
N.  E.  529   (1900)]    (seeking  release). 

Iowa. —  Floyd  County  v.  Morrison, 
40  Iowa  188   (1875). 

Louisiana. —  Gordon  v.  Parker,  10 
La.  56   (1836). 

Maine. —  Harpswell  v.  Phipsburg,  29 
Me.  313   (1849). 

Massachusetts. —  Jones  v.  Shattuck, 
175  Mass.  415,  56  N.  B.  736  (1900) 
(refusing  to  give  name)  ;  Proctor  v. 
Old  Colony  R.  R.,  154  Mass.  251 
(1891)  ;  Readman  ■y.  Conway,  126 
Mass.  374  (1879). 

Michigan. —  Baxter  v.  Reynolds,  112 
Mich.  471,  70  N.  W.  1039    (1897). 

Mississippi. —  Southern  Express  Co. 
V.  Thornton,  41  Miss.  216    (1866). 

Missouri. —  F.  0.  Sawyer  Paper  Co. 
V.  Mangan,  68  Mo.  App.  1  (1896) 
(giving  up  contest). 

New  York. —  Miller  v.  Savannah 
Ocean  Steamship  Co.,  118  N.  Y.  199, 
23  N.  E.  462    (1890). 

Oregon. —  Heneky  v.  Smith,  10  Or. 
349,  45  Am.  Rep.  143  (1882)  (alien- 
ating property). 

Pennsylvania. —  Lobb  D.  Lobb,  26 
Pa.  St.  327   (1856). 

South  Carolina. —  Colgan  v.  Philips, 
7  Rich.  359  (1854)  (seeking  a  re- 
lease). 

5.  Alabama. —  Gwinn  v.  Hamilton, 
29  Ala.  233    (1856)     (bringing  suit). 

Georgia. —  Georgia  Cent.  R.  Co.  v. 
Moseley,  112  Ga.  914,  38  S.  E.  350 
(1900). 

Illinois. —  Stone  v.  Cook,  79  111.  424 
(1875). 

Indiana. —  Sharts  V.  Await,  73  Ind. 
304   (1881). 


Iowa. —  Ludwig  v.  Blackshere,  102 
Iowa  366,  71  N.  W.  356  (1897). 

Maryland. —  Calvert  v.  Friebus,  48 
Md.  44    (1877)     (different  amounts). 

Massachusetts. —  Boston  v.  Richard- 
son, 13  Allen  (Mass.)  146  (1866) 
(suits  for  different  sums). 

Missouri. —  Walser  v.  Wear,  141 
Mo.  443,  42  S.  W.  928  (1897)  ;  Baum 
V.  Fryrear,   85  Mo.  151    (1884). 

Nebraska. —  Lowe  v.  Vaughan,  48 
Neb.  651,  67  N.  W.  464  (1896)  (con- 
ceals a  fact  previously  stated ) . 

New  Jersey. —  Tindall  v.  Mclntyre, 
24  N.  J.  L.  147  (1853)  (claiming 
different  sums  for  same  cause  of 
action). 

Pennsylvania. —  Limbert  v.  Jones, 
136  Pa.  St.  31,  19  Atl.  956   (1890). 

Texas. —  Ryan  v.  Dutton,  (Civ.  App. 
1896)  38  S.  W.  546;  Wheeler  V. 
Styles,  28  Tex.  240    (1866). 

Wisconsin. —  Meade  v.  Black,  22 
Wis.  241   (1867). 

United  States. — Atchison,  etc.,  R. 
Co.  V.  Parker,  55  Fed.  595,  5  C.  C.  A. 
220  (1893).  See  also,  Younglove  v. 
Knox,  (Fla.  1902)  33  So.  427.  Con- 
tradictory statements  in  evidence 
given  on  a  former  trial  may  be  used 
to  impeach  a  present  witness. 

Indiana. —  Ruble  v.  Bunting,  31 
Ind.  App.  654,  68  N.  E.  1041    (1903). 

Kentucky. —  Shinkle  V.  McCullough, 
77  S.  W.  196,  25  Ky.  L.  Rep.  1143 
(1903). 

Minnesota. —  White  v.  Collins, 
(Minn.  1903)   95  N.  W.  765. 

Missouri. —  Wiseman  v.  St.  Louia, 
etc.,  R.  Co.,  30  Mo.  App.  516   (1888). 

New  York. —  McAndrews  v.  Santee, 
57  Barb.  (N.  Y.)  193,  7  Abb.  Pr. 
(N.  S.)    [N.  Y.]  408   (1869). 

Vermont. —  Sutton  v.  Tyrell,  12  Vt. 
79  (1840). 

Foundation  unnecessary. —  The  for- 
mer statement  of  the  witness  being 
competent  as  an  admission  it  is  not 
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§  1394.  (Inconsistent  Conduct);  Failure  to  Advance  Present 
Defence. — ^A  plaintiff  may  well  attempt  to  show  that  one  who 
now  denies  facts  essential  to  liability  on  his  part,  failed,  on  a 
previous  occasion  and  under  circumstances  which  would  have 
made  a  denial  natural,  could  it  have  been  truthfully  done,-'  neg- 
lected to  set  up  the  denial  on  which  he  now  relies.  If  his  oppo- 
nent, with  a  fair  opportunity  of  doing  so,  omitted  to  advance  his 
present  claim  to  absence  of  liability,^  such  a  fact  is  significant  to 
the  effect  that  the  present  defence  is  an  invention.  In  general  a 
litigant  may  show,  in  the  same  way,  that  his  adversary,  up  to  the 
time  of  formally  denying  the  claim  against  him,  has  acted  as  if 
it  were  true;  has  previously  assigned  a  defense  which  was 
consistent  with  the  existence  of  liability  on  his  part  f  and  instead 
of  disputing  the  claim  itself,  has  tried  to  arrange  favorable  terms 
for  adjusting  it.*    It  has  even  been  held  that  the  proponent  may 


necessary,  as  a  preliminary  to  show- 
ing the  contradiction  to  call  the  at- 
tention of  the  witness  to  his  prior 
evidence.  Fisher  v.  Monroe,  21  N.  Y. 
Suppl.  995,  2  Misc.  326   (1893). 

§  1394-1.  There  must  he  an  obliga- 
tion to  speak  in  order  that  inferences 
may  properly  be  drawn  from  silence. 
One  is  not  necessarily  called  upon, 
under  penalty  of  forfeiture,  to  define 
immediately  his  position  as  to  his 
rights  regarding  claims  made  against 
him.  Tait  v.  Frow,  8  Ala.  543 
(1845);  Woolner  V.  Hill,  47  N.  Y. 
Super.  Ct.  470  (1881).  He  may  prop- 
erly decline  to  discuss  the  matter  at 
that  particular  time.  Mabley  v.  Kit- 
tleberger,  37  Mich.  360  (1877).  But 
see  Hayes  v.  Kelley,  116  Mass.  300 
(1874)  ;  St.  John  )..  Lockhart,  23  N. 
Brunsw.  430   (1883). 

2.  Georgia. —  Whitney  v.  Butts,  91 
Ga.  124,  16  S.  B.  649   (1S92). 

Illinois. —  Hansen  v.  Wayer,  101  111. 
App.  212    (1902). 

Indiana. —  Benson  v.  McFadden,  50 
Ind.  431   (1875). 

Maryland. —  Pierce  v.  Negro  John, 
6  Md.  28    (1854). 

Mas.'iachusetts.- — Parsons  v.  Martin, 
11  Gray  111  (1858). 


in.. —  Evans  v.  Montgomery, 
95  Mich.  497,   55  N.  W.  362    (1893). 

Minnesota. —  Griswold  i:  Bdson,  32 
Minn.  436,  21  N^,  w.  475    (1884). 

New  York. —  lloore  v.  Hamilton,  48 
Barb.  120    (1865). 

Pennsylvania. —  Tarns  r.  Bullitt,  35 
Pa.  St.  308   (ISoO). 

3.  Alabama. —  May  v.  Hewitt,  33 
Ala.   161    (1858). 

Connecticut. —  Broschart  v.  Tuttle, 
59  Conn.  1,  21  Atl.  925,  11  L.  E.  A. 
33    (1890). 

Illinois. —  Day  r.  Gregory,  60  111. 
App.  34    (1894). 

Oregon. —  Nichols  r.  Southern  Pac. 
K.  Co.,  23  Or.  123,  31  Pac.  296,  37 
Am.  St.  Hep.  664,  18  L.  R.  A.  55 
(1892). 

Vermont. —  Dover  !'.  Winchester,  70 
Vt.  418,  41  Atl.  445  (1898).  Pre- 
vious declarations  of  a  defendant,  in 
regard  to  matters  set  up  as  a  de- 
fense, are  competent  evidence  against 
him.  Wilson  v.  Wilson,  137  Pa.  St. 
269',  20  Atl.   644    (1890). 

4.  Wharton  v.  Tliomason,  78  Ala. 
45  (1884);  Wise  V.  Adair,  50  Iowa 
104  (1878)  ;  Peck  !).  Richmond,  2  E. 
D.  Smith  (N.  Y.)  3S0  (1854).  See 
also,  Freeman  r.  Eldridge,  (Okl. 
1910)   110  Pao.  1057    (delay  suit). 


1765  Settlement  of  Similar  Claims.  §  1395 

show,  under  certain  conditions,  that  his  opponent  has  settled  with 
others  whose  legal  position  in  the  matter  is  no  better  than  that 
of  the  plaintiff.^  If  these  acts  shall  apparently  have  been  done 
upon  the  basis  that  the  claim  that  he  is  liable  is  a  valid  one,  and 
not  by  way  of  compromise*  or  for  some  other  reason  than  be- 
cause the  claim  is  felt  to  be  a  just  one,''  an  inference  that  the 
party  has  by  his  conduct  conceded  or,  as  is  commonly  said,  "  ad- 
mitted," the  legal  validity  of  the  demand  made  against  him 
naturally  arises. 

In  criminal  cases,  the  inference  may  be  similar.  Thus  in  cer- 
tain respects  the  silence  of  the  prisoner  may  be  significant.  For 
example,  should  one  accused  of  crime  discuss  the  case  with  the 
prosecution  lawyer  and  confine  himself  to  threats  of  violence 
making  no  claim  of  innocence,  this  may  well  be  considered  a 
relevant  circumstance  to  the  effect  that  he  is  conscious  of  guilt, 
i.  e.,  is  guilty.^ 

§  1395.  (Inconsistent  Conduct);  Failure  to  Allege  Present 
Claim. —  The  reverse  is  equally  true.  Not  only  may  a  demandant 
show  that  the  party  liable  has  not  previously  asserted  his  denial, 
the  party  now  claimed  to  be  liable  upon  a  particular  demand  may 
prove  that  his  adversary  has  failed  in  the  past  to  assert  it.  In 
other  words,  a  defendant  may  very  properly  attempt  to  show  that 
a  plaintiff  who  now  claims  a  certain  right  has  in  the  past  done  acts 
inconsistent  with  the  actual  existence  of  such  a  right  as  is  now 
set  up.  He  has  failed  to  assert  his  claim  on  occasions  when  such 
a  course  would  have  been  proper.-^    It  may  be  shown  that  he  set- 

5.  Howland  v.  Bartlett,  86  Ga.  669,  Ey.  Co.  v.  Knowles,  (Tex.  Civ.  App. 
13  S.  E.  1068  (1890);  Campbell  V.  1906)  99  S.  W.  867  (semlle).  Where, 
Missouri  Pac.  R.  Co.,  86  Mo.  App.  for  any  reason,  the  fact  of  a  settle- 
67  (1900)  ;  Grimes  ;;.  Keene,  53  N.  H.  ment  Is  not  probatively  relevant,  its 
330  (1872);  Galveston,  etc.,  R.  Co.  v.  rejection  follows,  as  a  matter  of 
Hertzig,  3  Tex.  Civ.  App.  396,  22  course.  Routledge  v.  Rambler  Auto- 
S.  W.  1013   (1893).  mobile  Co.,   (Tex.  Civ.  App.  1906)   95 

It  is  not  material  that  the  person  S.  W.  749. 

paying  desires  that  the  payment  re-  7.    Missouri,   etc.,   R.    Co.   v.    Pul- 

main  a  secret.     Gault  v.  Concord  R.  more,   (Tex.  Civ.  App.  1895)  29  S.  W. 

Co.,  63  N.  H.  356   (1885).  688. 

6.  §§  1439  et  seg.  Slingerland  v.  8.  Com.  v.  Coughlin,  182  Mass.  558, 
Norton,  13  N.  Y.  Suppl.  647,  58  Hun  66  N.  E.  207    (1903). 

578    ( 1891 ) .     The   effect   of   the   so-  §  1395-1.    California. —  Williams  v. 

called   "  admission "   may  be  limited      Harter,    131    Cal.    47,    53    Pac.    405 
Iby  the  court.     St.  Louis,  S.  P.  &  T.       (1898).  See  also,  Bashore  v.  Mooney, 
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tied  without  trial  litigation  which  involved  the  assertion  of  the 
same  right.^  Where  he  claims  that  property  possesses  a  certain 
value,  it  may  be  proved  that  he  has  offered  to  sell  it  for  less.^ 
Where  he  advances  a  claim,  at  the  present  time,  that  he  is  entitled 
to  receive  a  certain  sum  of  money  on  a  given  account,  it  may  be 
shown  that  on  other  occasions  he  has  stated  a  smaller  amount  as 
being  that  to  which  he  was  entitled.* 

On  the  other  hand  the  act  of  alleged  inconsistency  may  be  ex- 
plained by  the  party  against  whom  it  is  offered.^ 

§  1396.  (Inconsistent  Conduct);  Administrative  Kequirements ; 

Clear  Relevancy  Demanded. —  In  order  that  the  act  alleged  to  be 
inconsistent  should  be  received  in  evidence  it  must  bear  unequivo- 
cally upon  the  good  faith  of  the  actor  or  fairly  and  naturally  tend 
to  establish  the  existence  of  some  probative  or  res  gestce  fact. 
Where  the  act  of  one  against  whom  a  demand  is  made  may 


(Cal.  App.  1906)  87  Pac.  553  (irri- 
gation ditch ) . 

Indiana. — Doan  •!;,  Dow,  8  Ind.  App. 
334,  35  N.  E.  709    (1893). 

Iowa. —  Smay  v.  Etnire,  99  Iowa 
149,  68  N.  "W.  597   (1896). 

Maine. —  Judkins  v.  Woodman,  81 
Me.  351,  17  Atl.  298,  3  L.  E.  A.  607 
(1889);  Eaton  v.  New  England  T. 
Co.,  68  Me.  63,  66  (1878)  (omission 
to  claim  property  as  garnishee). 

Massachusetts. —  Sears  v.  Kings 
County  El.  E.  Co.,  152  Mass.  151,  25 
N.  E.  98,  9  L.  E.  A.  117  (1890); 
Stevens  v.  Miller,  13  Gray  283 
(1859)  (settling  debt  without  men- 
tion of  counterclaim). 

New  EampsUre. —  Moore  V.  Dunn, 
42  N.  H.  471    (1861). 

yew  York. —  Lloyd  v.  Lloyd,  1  Redf. 
Surr.  399    (1859). 

Pennsylvania. —  Winters  v.  Mowrer, 
163  Pa.  St.  239,  29  Atl.  916  (1894)  ; 
Miller  v.  Heck,  9  Watts  439,  445 
(1840)  (omitting  claim  on  inven- 
tory). 

Vermont. —  McCann  ('.  Hallock,  30 
Vt.  233   (1858). 

England. —  Nicholls  r.  Downes,  1  M. 
&  Rob.  13  (1830)  (failure  to  schedule 
claim  in  bankruptcy)  ;  Hart  r.  New- 


man, 3  Campb.  13  (1811).  But  see 
also.  Hart  v.  Newman,  3  Camp.  13 
(1811). 

2.  P^TU  V.  Pym,  118  Wis.  662,  96 
N.  W.  429   (1903). 

The  natural  impulse  must  be  to 
speak  in  order  that  the  silence  may  be 
relevant.  Thomas  v.  Brady,  10  Pa. 
St.  164  ( 1848 ) .  Allowance  must,  how- 
ever, be  made  for  personal  character- 
istics, as  to  spontaneity,  impulsive- 
ness, etc. 

3.  Springer  v.  Chicago,  135  111.  552, 
26  N.  E.  514,  12  L.  R.  A.  609  (1891)  ; 
Houston  V.  Western  Washington  R. 
Co.,    204    Pa.    St.    321,    54    Atl.    166 

(1903)  (prior  estimates  of  value)  ; 
Yeager   v.    Weaver,    64    Pa.    425,    427 

(1870). 

4.  Wilson  V.  Minneapolis,  etc.,  R. 
Co.,  31  Minn.  481,  IS  N.  W.  291 
(1884);  State  r.  Berning,  74  Mo.  87 
(1881);  Shiland  v.  Loeb,  69  N.  Y. 
Suppl.  11,  58  App.  Div.  565  (1901). 
See  also,  Nichols  r.  City  of  New 
Britain,  77  Conn.  Og'S,  60  Atl.  655 
(1905). 

5.  Moore  v.  Dunn,  42  N.  H.  471 
(1861).  See  also.  Chamberlain  v. 
Iba,  181  N.  Y.  486,  74  N.  E.  481 
(1905). 
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equally  well  have  been  done  for  other  reasons  than  belief  in 
legal  liability ; —  as  where  it  is  without  probative  value  on  that 
issue  ;^  or  where  the  conduct  in  question  is  equally  explainable 
as  a  mere  matter  of  business  prudence,^  a  natural  impulse  of 
human  kindliness/  or  as  proceeding  from  a  desire  to  avoid  the 
annoyance  of  litigation*  the  act  will  be  rejected. 

§  1397.  Conduct  Consistent  with  Adversary's  Claim. —  The  in- 
consistency between  the  party's  prior  conduct  and  his  present 
contention  may  be  shown  by  the  fact  that  he  has  done  acts  which 
are  consistent  with  the  present  claim  of  his  adversary.  In  gen- 
eral, any  act  of  a  party  may  be  shown  by  his  opponent  which  is 
consistent  with  the  latter's  claim.  Thus,  upon  a  question  whether 
a  certain  relation  exists,  one  party  may  show  that  the  other  who 
now  denies  it  has,  by  his  conduct,  recognized  its  existence,-*-  as  by 
accepting  benefits  under  it.  In  like  manner,  one  who  is  claimed 
to  be  entitled  to  a  given  office  may,  as  against  himself,  be  proved 


§  1396-1.  Pleasanton  i>.  Simmons, 
2  Pennew.  (Del.)  477,  47  Atl.  697 
(1900)  (failure  to  pay  bill)  ;  Taloott 
V.  Harris,  93  N.  Y.  567  (1883)  (not 
furnishing  bail  and  so  dissolving  an 
attachment ) . 

2.  Georgia. —  Armour  v.  Ross,  110 
Ga.  403,  35  S.  E.  787  (1900)  (using 
perishable  commodities). 

ilaine. —  Sawyer  v.  J.  M.  Arnold 
Shoe  Co.,  90  Me.  369,  38  Atl.  333 
(1897)     (liability  insurance). 

Massachusetts.— Anderson  v.  EVuck- 
worth,  162  Mass.  251,  38  N.  E.  510 
(1894)     (liability   insurance). 

Michigan. —  Wallen  v.  Eossman,  45 
Mich.  333,  7  N.  W.  901  (1881)  (buy 
conflicting  claim). 

North  Carolina. —  Lucas  v.  Nichols, 
52  N.  C.  32  (1859)  (demanding  in- 
demnity bond). 

England. —  James  v.  Biou,  3  Sim. 
&  St.  600,  1  Eng.  Ch.  600  (1825) 
(receipt  of  money  tendered  not  a  con- 
cession that  payer  is  the  person  pri- 
marily liable). 

3.  Sias  V.  Consolidated  Lighting 
Co.,  73  -yt.  35,  50  Atl.  554  (1901) 
(providing  an  injured  servant  -with 
a,  nurse) . 


4.  Kelley  v.  Schupp,  60  Wis.  76,  18 
N.  W.  725  (1884)  (paying  to  avoid 
mechanic's  lien)  ;  Camp  v.  U.  S.,  113 
U.  S.  648,  5  S.  Ct.  687,  28  L.  ed.  1081 
(1885)  (payment  -while  denying  lia- 
bility). 

§  1397-1.  Turrentine  v.  Grigsby, 
118  Ala.  380,  23  So.  666  (1898)  (un- 
signed note,  evidence  of  indebtedness)  ; 
White  V.  Merrill,  82  Cal.  14,  17,  23 
Pac.  1129  (1889)  (statement  that  for- 
mer verdict  -was  just)  ;  Bertha  Min- 
eral Co.  V.  Morrill,  171  Mass.  167,  50 
N.  E.  534  (1898)  (direction  on  goods 
and  bill,  evidence  of  -where  credit 
given).  See  also.  Manning  v.  Lowell, 
173  Mass.  100,  53  N.  E.  160  (1899) 
(former  valuation  of  land)  ;  Bank- 
ington  House  v.  Darr,  139  Mo.  660, 
41  S.  W.  227  (1897)  (oath  on  tax 
list)  ;  Neally  v.  Greenough,  25  N.  H. 
335,  331  (1852)  ("meant  to  have 
sent  on  the  money  to  pay  it")  ;  Storr 
V.  Scott,  6  C.  &  P.  241  (1833)  (charg- 
ing it,  admission  that  credit  was 
given  him)  ;  Dickinson  v.  Coward,  1 
B.  &  Aid.  677  (1818)  (attendance  to 
pay  debt  evidence  of  indebtedness) ; 
Lipscombe  v.  Holmes,  2  Campb.  441 
(1810)  ;  Radford  v.  Mcintosh,  3  T.  R. 
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ires 


to  have  exercised  its  powers.^  For  similar  reasons  where  it  is 
insisted  by  one  party  that  some  one  else  has  a  right  to  an  office,' 
to  stand  in  a  certain  position  or  is  entitled  to  exercise  the 
functions  of  a  given  calling*  or  profession"  one  may  show  that 
his  antagonist  has,  in  his  own  conduct,  recognized  and  assented 
to  the  truth  of  the  assertion.  In  general,  the  character  in  which 
the  plaintiff  sues,  or  in  which  the  defendant  is  sued,  may  be  ad- 
mitted by  the  conduct  of  the  opposite  party.® 

§  1398.  (Conduct    Consistent    with    Adversary's    Claim); 

Bodily  Condition. — Either  party  may  show  a  relevant  bodily  con- 
dition of  his  opponent  by  introducing  evidence  of  conduct  con- 
sonant with  such  a  state  of  affairs.  A  litigant  may  show  that  his 
opponent  or  other  persons  are  sick  by  evidence  that  they  received 
sick  benefits.^  In  general,  each  litigant  may  prove  in  either  a 
civil  ^  or  criminal  ^  action  any  conduct  on  the  part  of  his  adversary 
which  corroborates  the  contention  of  him  who  offers  the  evidence. 


632  (1790).  Compare  Kinder  V- 
Pope,  106  Mo.  App.  536,  80  S.  W. 
315  (1904)  ;  Chew  V.  Jackson,  (Tex. 
Civ.  App.  1907)  102  S.  W.  427  (ex- 
istence of  deed ) . 

In  general,  the  party  may  show  that 
his  adversary  has,  in  the  past,  done 
acts  which  are  inconsistent  with  his 
own  present  claim  but  consistent 
with  that  of  the  proponent.  Benson 
t:  Hall,  197  Mass.  517,  83  N.  E. 
1036  (1908)  (use  of  specifications)  ; 
Rookard  v.  Atlanta  &  C.  Air  Line 
Ey.  Co.,  (S.  C.  1909)  65  S.  E.  1047 
(paying  others)  ;  Taylor  v.  Tigerton 
Lumher  Co.,  (Wis.  1907)  114  N.  W. 
122. 

2.  Trowbridge  v.  Baker,  1  Cow. 
(N.  Y.)  251  (1823)  ;  Rex  v.  Gardner, 
2  Campb.  513  (1810)  ;  Lister  v. 
Priestley,  Wightw.  67   (1810). 

3.  Dickinson  v.  Coward,  1  B.  & 
Aid.  677  (1818)  (bankruptcy  as- 
signee) ;  Peacock  V.  Harris,  10  East 
104,  10  Rev.  Rep.  231  (1809)  (toll 
renter)  ;  Radford  v.  Mcintosh,  3  T.  R. 
632    (1790)    (farmer  of  tolls). 

4.  Rex  V.  Borrett,  6  C.  &  P.  124,  25 
E.  C.  L.  353  (1883)  (postman); 
Pritchard  v.  Walker,  3  C.  &  P.  212, 


14  E.  C.  L.  532  (1827)  (clerk); 
Bevan  v.  Williams,  3  T.  R.  635 
(179-0).  See  also,  Radford  v.  Mc- 
intosh, 3  T.  R.  632  (1790)  ;  "teaeock 
V.  Harris,  10  East  104   (1808). 

5.  Cummin  v.  Smith,  2  Serg.  & 
R.  (Pa.)  440  (1816)  (clerical);  Cross 
V.  Kaye,  6  T.  R.  543  (1796)  (legal)  ; 
Berryman  v.  Wise,  4  T.  R.  366  (1791) 
(legal).  See  also,  Pearce  v.  ^Miale, 
5   B.   &  C.   38    (1826). 

6.  Stanford  r.  Hurlstone,  L.  R.,  9 
Ch.  116  (1873)  (possession)  ;  'Yri- 
sarri  v.  Clement,  3  Bjng.  432    (1826) 

(foreign  envoy)  ;  Lister  v.  Priestley, 
Wightw.  67  (1810)  (tax  collector)  ; 
Chapman  i\  Beard,  3  Austr.  942 
(1796)  (right  to  the  living)  ;  Maltby 
V.  Christie,  1  Esp.  340  (1794)  (auc- 
tioneer) . 

§  1398-1.  Seidenspinner  t'.  Metro- 
politan L.  Ins.  Co.,  175  N.  Y.  95,  67 
N.  E.  123    (1903). 

2.  Arkansas. — Russell  v.  Webb,  131 
S.  W.  456  (1910)  (adverse  possiession ) . 

■California. — Arnold  v.  Skaggs,  35 
Cal.  648   (1868). 

Con  n  ectic  iit. —  Connecticut  Insane 
Hospital  V.  Brookfield,  69  Com.  1," 
36  Atl.   1017    (1897). 
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§  1399.  (Conduct    Consistent    with    Adversary's    Claim); 

Mental  State. —  Not  only  may  physical  facts  be  thus  established, 
i.  6.,  by  acts  of  consistent  conduct,  the  existence  of  those  which 
are  psychological  may  be  shown  in  a  similar  manner.  For 
example,  either  litigant  may  prove  that  his  opponent  had  at  any 
given  time  a  relevant  mental  state,  such  as  intent,-^  intention, 


Illinois. —  Chicago,  etc.,  E.  Co.  v. 
Eaton,  194  111.  441,  62  N.  E.  T84,  88 
Am.  St.  Rep.   161    (1902). 

Massachusetts. —  Manning  v.  Low- 
ell, 173  Mass.  100,  53  N.  E.  160 
(1899). 

Missouri. —  North  St.  Ivouis  Chris- 
tian Church  V.  McGowan,  62  Mo.  379 
(1876). 

New  nampshire. — Martin  v.  Towle, 
59   N.   H.   31    (1879). 

New  York. —  Swee  v.  Neumann, 
123  N.  Y.  Suppl.  776,  67  Misc.  Eep. 
605    (1910). 

North  Carolina. —  Virginia-Caro- 
lina Chemical  Co.  v.  Kirven,  130  N. 
C.  161,  41  S.  E.  1   (1902). 

United  States. —  Atchison,  etc.,  E. 
Co.  V.  Parker,  55  Fed.  595,  5  C.  C. 
A.  220    (1893). 

England. —  Lucy  v.  Walrond,  3 
Bing.  N.  Cas.  841,  6  L.  J.  C.  P.  290, 
5  Scott  49,  32  E.  C.  L.  386    (1837). 

Canada. —  Pheeny  v.  Aiken,  23  N. 
Brunsw.  635  (1883)  ;  Edgar  v.  Cana- 
dian Oil  Co.,  23  U.  C.  Q.  B.  333 
(1864).  This  rule  includes  suits  in- 
volving title  to  real  estate.  Ander- 
son V.  Eobinson,  73  Ga.  644  (1884)  ; 
Duncan  v.  Duncan,  36  La.  Ann.  533 
(1874)  ;  Hathaway  v.  Spooner,  9 
Pick.  (Mass.)  33  (1829).  In  an  ac- 
tion involving  a  disputed  boundary, 
evidence  that  one  of  the  defendants 
had  pointed  out  to  plaintiff  a  line 
as  the  established  boundary  jn  ac- 
cordance with  plaintiff's  claim  was 
admissible.  Boedicker  v.  East,  26 
La.  Ann.  309    (1874). 

3.  Greenfield  v.  People,  85  N.  Y. 
75,  39  Am,  Eep.  636  (1881);  Eeg. 
r.  Chute,  46  U.  C.  Q.  B.  555  (1883). 
See  also,  State  r.  SehaeflTer,  (Kan. 
1906)    86  Pac.   477;    State  v.  Clancy, 


(Mo.  1910)  128  S.  W.  754;  State  V. 
Greene,  33  Utah  497,  94  Pac.  987 
(1908)  (signing  as  husband  and 
wife). 

§  1399-1.  Alaiama.—Tioj  v.  Eog- 
ers,  113  Ala.  131,  30  So.  999   (1896). 

Georgia. —  Bailey  v.  State,  104  Ga. 
530,  30  S.  E.  817    (1898). 

Iowa. —  Wray  v.  Warner,  111  Iowa 
64,  83  N.  W.  455  (1900)  (fraud); 
Shafer  v.  Dean,  29  Iowa  144    (1870). 

Massachusetts. —  Starks  v.  Sikes,  8 
Gray   609,   69   Am.   Dec.   270    (1857). 

Minnesota. — Baldwin  v.  Blanchard, 
15   Minn.   489    (1870). 

New  York. —  Wohlfarth  v.  Cham- 
berlain, 14  Daly  178,  6  N.  Y.  St.  307 
(1887)     (fraud). 

North  Carolina. — Hughes  i\  Boone, 
103  N.  C.  137,  9  S.  E.  386    (1889). 

Ohio. —  Emery  v.  Irving  Nat. 
Bank,  25  Ohio  St.  360,  18  Am.  Rep. 
399    (1874). 

Pennsylvania. —  Horn  V.  Brooks,  61 
Pa.  St.  407  (1869)  (fraud);  Fuller 
V.    Kelsey,    4    Brewst.    104    (1869). 

Texas. —  Keesey  v.  Old,  82  Tex.  23, 
17  S.  W.  938    (1891). 

Vermont. — ^Hill  v.  Powers,  16  Vt. 
516    (1844). 

Wisconsin. —  Northern  Electrical 
Mfg.  Co.  V.  J.  G.  Wagner  Co.,  108 
Wis.   584,  84  N.  W.  894    (1901). 

United  States. —  Zachry  v.  Nolan, 
66  Fed.  467,  14  C.  C.  A.  353  (1895) 
(revocation  of  authority). 

England. —  Eeg.  v.  Heesom,  14  Cox 
C.  0.  40  (1878);  Reg.  v.  Cotton,  12 
Cox  C.  C.  400   (1873). 

Canada. —  Reg.  v.  Chute,  46  U.  C. 
Q.  B.  555  (1882).  See  also,  Reg.  v. 
Winslow,  8  Cox  C.  C.  397  (1860); 
Rex  r,  Lloyd,  7  C.  &  P.  318,  32  E. 
C.   L.    633    (1836). 
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knowledge,^  the  influence  of  a  particular  motive/  or  other  rele- 
vant state  of  consciousness.*  This  he  may  do  by  showing  that 
his  opponent  acted  as  one  naturally  would  who  was  affected  by 
the  existence  of  such  a  mental  state. 

Caution  may  well  he  applied  by  a  tribunal  in  dealing,  especially 
in  serious  criminal  cases  with  the  physical  manifestations  of 
psychological  states.     Even  where  the  phenomena  are  correctly 


2.  Connecticut. —  White  v.  Eeed, 
15  Conn.  457   (1843). 

Florida. —  Williams  v.  Dickenson, 
28  Fla.  90,  9  So.  847    (1891). 

Georgia. —  Ernest  v.  Merritt,  107 
Ga.  61,  33  S.  E.   898    (1899). 

Indiana. —  Miller  v.  Cook,  124  Ind. 
101,   24  N.  E.   577    (1890). 

Iowa. —  High.  v.  Kistner,  44  Iowa 
79    (1876). 

Kansas. —  State  v.  Kesner,  82  Pac. 
720    (1905). 

Louisiana. —  Lewis  v.  Gibson,  9 
Rob.    146    (1844). 

Massachusetts. —  Smith  v.  Duncan, 
181  Mass.  435,  63  N.  E.  938    (1902). 

Michigan. — ^Hunt  v.  Strew,  33 
Mich.   85    (1875). 

Minnesota. —  Potter  v.  Mellen,  41 
Minn.  487,  43  N.  W.  375    (1889). 

Missouri. —  Hitchcock  v.  Baughan, 
36   Mo.   App.   216    (1889). 

South  Carolina. —  Coleman  v.  Fra- 
zier,  4  Rich.  146,  53  Am.  Dec.  727 
(1850). 

Texas. —  Rodriguez  r.  Espinosa, 
(Civ.  App.  1894)   25  S.  W.  669. 

England. —  Reg.  v.  Mallory,  13  Q. 
B.  D.  33,  15  Cox  C.  C.  456,  48  J.  P. 
487,  50  L.  T.  Rep.  (N.  S.)  429,  32 
Wkly.  Rep.  721  (1884);  Rex  v. 
Forbes,  7  C.  &  P.  224,  32  E.  C.  L. 
583    (1835). 

The  existence  of  notice  may  be 
shown  in  the  same  manner.  Came 
V.  Steer,  5  H.  &  N.  628,  29  L.  J. 
Exch.  281,  3  L.  T.  Rep.  (N.  S.)  198 
(1860)  (notice);  Richards  r.  Fran- 
kum,  9  C.  &  P.  221,  38  E.  C.  L.  138 
(1840)     (notice). 

3.  District  of  Columbia. —  IfcUin 
v-  U.  S.,  17  App.  Cas.  333   (1900). 


Georgia. —  Hunter  r.  State,  43  Ga. 
483    (1871). 

Michigan. — Sanscrainte  v.  Torongo, 
87  Mich.   69,  49  X.   W.   497    (1891). 

Mississippi. —  Miller  r.  State,  68 
Miss.  221,  8  So.  273    (1890). 

Pennsylvania. —  Fulmer  v.  Wil- 
liams, 122  Pa.  St.  191,  15  Atl.  726, 
9  Am.  St.  Rep.  88,  1  L.  R.  A.  603 
(1888). 

Vermont. —  Burnham  i:  Jenness, 
54  Vt.  272  (1881).  Such  evidence  is 
not  objectionable  as  hearsay.  Gib- 
son V.  Boston,  75  N.  H.  405,  75  Atl. 
103    (1910)     (fraud). 

4.  Connecticut. —  Linsley  v.  Bush- 
nell,  15  Conn.  225,  38  Am.  Dec.  79 
(1842)    (recklessness). 

Georgia. — ^Churchman  v.  Robinson, 
93  Ga.  731,  20  S.  E.  215  (1894) 
(assent). 

Kentucky. —  Beattyville  Coal  Co. 
r.  Hoskins,  44  S.  W.  363,  19  Ky.  L. 
Rep.  1759  (1898)  (claim)  ;  Western 
V.  Pollard,  16  B.  Mon.  315  (1855) 
( assent ) . 

Massachusetts. — ^Hackett  v.  King, 
8  Allen  144,  85  Am.  Deo.  695  (1864) 
(reasonable   cause). 

New  York. —  Sheldon  r.  Sheldon, 
32  N.  Y.  Suppl.  419,  84  Hun  423 
(1895)  (assent);  Donahue  r.  Case, 
61  N.  Y.  631  (1874)  (lack  of  as- 
sent). 

Wisconsin. — Bell  v.  Gund,  110  Wis. 
371,  85  N.  W.  1031   (1901)    (assent). 

England. —  Thomas  i\  Thomas,  3 
Canipb.  647  (1811)  (assent);  Stan- 
ley V.  White,  14  East  332,  12  Rev. 
Rep.  544    (1811)    (assent). 
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observed  and  accurately  detailed,  the  inferences  to  which  they  give 
rise  may  well  be  erroneous.^ 

Ejforts  at  settlement.  Any  conduct  of  accused  in  a  criminal 
case  showing  his  consciousness  of  guilt  or  his  doubt  in  the  merits 
of  his  defence  is  admissible  in  evidence.  Thus,  the  prosecution 
may  show  any  attempt  on  the  part  of  defendant  to  compound  a 
felony  or  to  arrange  terms  for  a  settlement  with  the  injured 
person.* 

Suppressing  prosecution.  In  much  the  same  way  any  effort 
to  suppress  the  prosecution,  by  tampering  with  its  witnesses,  and 
the  like,  will  be  deemed  significant  of  the  state  of  consciousness 
from  which  alone  such  conduct  could  rationally  proceed.^      So 


5.  "  If  the  nerves  stood  always 
firm,  and  the  mind  remained  un- 
troubled, when  a  man  is  brought  be- 
fore a  magistrate  charged  with  a 
crime,  and  if,  moreover,  he  could  be 
sure  that  he  knew  all  the  ^proofs 
upon  which  the  suspicion  is  founded, 
we  might  find  it  difficult  to  contend 
against  these  propositions  [sanction- 
ing an  examination  by  committing 
magistrates].  But  if  the  contrary 
of  all  this  is  manifestly  the  most 
probable,  if  the  mere  fact  of  being 
accused, —  a  fact  reckoned  upon  and 
provided  for  by  the  experienced 
offender,- — i«  in  itself  an  overwhelm- 
ing calamity  to  'an  innocent  man, 
and  the  more  so,  in  .proportion  to  his 
abhorrence  of  the  crime,  we  must 
pause  before  we  agree  in  the  pro'- 
priety  of  exacting  any  explanations 
from  him.  How  open  to  miscon- 
struction will  be  his  language,  his 
gestures,  bis  very  looks?  How  easy 
to  attribute  to  feelings  of  shame  the 
glow  of  indignation,  and  confound 
the  agony  of  undeserved  reproach, 
with  remorse  or  fear?  40  Edinburgh 
Review,  187  (1824),  by  Mr.  (after- 
wards Tjord  Chief  Justice)  Denman. 
For  some  observations  to  the  con- 
trary by  a  competent  modern  ob- 
serve compare  §  1526  n.  4. 

6.  State  V.  Farr,  (R.  I.  1908)  69 
Atl.  5;  Booth  V.  State,  (Tex.  Cr. 
App.   1908)    108  S.   W.    687.     It  has 


been  held,  however,  that  an  attempt 
to  settle  a  civil  liability  .arising  out 
of  the  same  facts  which  ground  the 
criminal  proceedings  is  a  mere  offer 
of  compromise  without  probative 
force.  State  v.  Campbell,  (Iowa 
1905)  105  N".  W.  395.  Even  an  offer 
to  return  to  the  owner  of  stolen 
goods  an  amount  which  he  has  lost 
has  been  held  to  be  without  proba- 
tive force  on  a  criminal  proceeding 
for  the  offence  of  burglary,  if  no  dis- 
tinct admission  of  liability  has  been 
made.  Bridges  v.  State,  (Miss. 
1905)  38  So.  679.  So,  of  other  offences. 
Armstead  v.  Siate,  (Tex.  Cr.  App. 
1905)  87  S.  W.  824  (hog  theft). 
On  the  contrary,  an  effort  to  settle 
a  criminal  liability  is  admissible  In 
evidence  though  accompanied  by  a 
distinct  denial  of  having  committed 
the  crime.  State  v.  Wideman,  68 
S.  C.  119,  46  S.  E.  769    (1904). 

In  reality,  the  evidence  of  an  at- 
tempt to  compromise  in  a  criminal 
case  is  competent;  it  being  for  the 
jury  to  decide  whether  the  effort  in- 
dicated a  consciousness  of  guilt,  or 
merely  fear  or  anxiety  to  avoid  the 
risk  of  a  miscarriage  of  justice. 
State  V.  Rucker,  86  S.  C.  66,  68  S. 
E.   133    (1910). 

7.  Booth  V.  State,  (Tex.  Cr.  App. 
1908)  108  S.  W.  687.  The  act  of 
spoliation  must  in  some  way  be  con- 
nected   with    the   party.      It    is    not 
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arranging  the  facts  as  to  lead  to  false  inferences/  fabricating  evi- 
dence, or  in  any  way  perverting  the  course  of  justice  stand  in  the 
same  position. 

§  1399a.  (Conduct  Consistent  with  Adversary's  Claim; 
Mentat  State);  Flight. —  In  a  criminal  prosecution,  the  govern- 
ment may  find  valuable  evidence  in  support  of  its  claim  that  the 
defendant  is  guilty  as  charged  in  the  indictment  in  the  relevant 
acts  of  the  accused  as  showing,  as  is  claimed,  a  consciousness  of 
guilt.  Prominent  among  such  acts,  is  flight.^  Where  the  prose- 
cution can  show  in  a  criminal  case^  that  the  accused  has  become 


suiEcient  that  it  is  done  in  his  in- 
terest. People  V.  Long,  (Mich.  1906) 
13  Detroit  Leg.  N.  318,  108  N.  W. 
91;  Cecil  v.  Territory,  (Okl.  1905) 
82  Pac.  654;  Chambless  v.  State, 
(Tex.  Cr.  App.  1906)  9'4  S.  W.  220; 
Seahorn  r.  State,  (Tex.  Cr.  App. 
1905)    90  S.   W.   649. 

8.  Barnes  v.  State,  (Tex.  Cr.  App. 
1908)  111  S.  W.  943.  See,  however, 
Sanders  v.  State,  (Ala.  1906)  41  So. 
466. 

§  1399a-l.  For  an  interesting  arti- 
cle on  this  subject,  see  55  Central 
Law  Jour.,  p.  403. 

2.  In  a  civil  case,  flight  is  prob- 
ably not  evidence  of  liability.  This 
rule  is  not  affected  by  the  circum- 
stance that,  as  in  case  of  seduction, 
a  criminal  remedy  may  exist  for  the 
offence.  "  At  the  time  defendant  in 
that  case  (plaintiff  in  this)  is  said 
to  have  left  the  country,  no  suit  had 
been  commenced  against  him,  nor 
had  any  threat  been  made  that  an 
action  would  be  brought  against  him 
either  for  breach  of  promise  or  for 
seduction.  Whatever  may  be  the  rule 
regarding  the  admission  of  such  evi- 
dence in  actions  for  seduction  we  are 
of  opinion  that  such  evidence  is  in- 
admissible wlien  the  gist  of  the  ac- 
tion is  a  breach  of  promise  or  con- 
tract. Moreover  the  evidence  shows 
that  as  soon  as  the  plaintiff  learned 
of  the  commencement  of  the  main 
suit,  he  returned  to  the  county  of  his 
residence,  and  appeared  at  the  trial. 


We  are  not  holding  that  evidence  of 
flight  is  admissible  in  a  civil  case. 
On  that  point  we  express  no  opin- 
ion." Wise  V.  Sehlosser,  111  Iowa  16 
(1900).  "That  such  is  the  rule  in 
criminal  cases  will  be  conceded,  but 
our  attention  has  not  been  called  to 
any  authority  which  holds  that  such 
is  the  rule  in  civil  rases.  In  crimi- 
nal actions,  the  hasty  flight  upon  be- 
ing accused  of  a  crime  is  admissi- 
ble, we  apprehend,  on  the  ground 
that  it  tends  to  show  that  the  ac- 
cused is  thereby  seeking  to  escape 
prosecution  and  punishment  for  the 
crime.  In  such  actions  he  can  only 
be  tried  in  the  county  and  state 
where  the  crime  was  committed,  and 
he  cannot  be  tried  there  until  he  has 
been  arrested,  and  ordinarily  his 
personal  presence  is  required  at  the 
trial.  Not  so  in  civil  actions.  They 
may  be  tried  in  the  absence  of  the 
defendant  from  the  state,  if  property 
has  been  attached,  and  such  was  the 
fact  in  this  action.  Ordinarily,  civil 
actions  are  transitory,  and  may  be 
brought  in  any  state  where  the  de- 
fendant oan  be  found.  We  merely 
allude  to  these  differences  between 
civil  and  criminal  actions,  without 
determining  whether  the  same  rule 
should  prevail  in  both,  for  the  reason 
that  it  is  deemed  unnecessary  to  do 
so.  The  rule  in  criminal  actions,  we 
believe,  is  that  the  flight  must  be 
immediately  after  the  accusation  is 
made.     It  need  not  be  instantly,  but 
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a  fugitive  from  justice,*  such  a  fact  urgently  calls  for  explana- 
tion from  the  defendant.  Whore  one  charged  with  crime,  with- 
out good  ground,  departs  from  the  jurisdiction*  shortly  after  the 
commission  of  the  crime  with  which  he  is  charged,  the  circum- 
stance may  often  be  highly  significant.  In  accordance  with  its 
custom  of  giving  determinate  value  to  particular  acts,^  early 
procedure  made  flight  conclusive  evidence  of  guilt,  "  fatetur 
f acinus  qui  fugit  judicium,"  he  confesses  his  guilt  who  flees  from 
trial.*  In  other  words,  the  substantive  law  of  the  period  made 
flight,  in  cases  of  treason  or  felony  practically  an  offence  in  itself. 
Under  the  more  rational  system  of  later  times,  the  fact  of  flight 
is  merely  a  circumstance  tending  to  establish  consciousness  of 
guilt.'' 


soon  afterwards,  so  that  it  can  be 
said  that  the  flight  was  caused  by 
the  accusation.  As  we  understand 
the  record,  Roswell  Hopkins  testi- 
fied that  he  married  the  plaintiff  on 
the  seventh  day  of  August,  1882,  and 
that  about  three  months  thereafter 
he  charged  the  defendant  with  be- 
ing the  father  of  her  unborn  child. 
This  is  the  only  evidence  we  are  able 
to  find  which  tends  to  show  that  the 
defendant  was  charged  with  seduc- 
tion of  the  plaintiff.  It  is  true,  there 
were  rumors  in  the  neighborhood 
possibly  to  that  effect;  but  there  is 
no  evidence  tending  to  show  that  he 
had  knowledge  of  such  rumors,  un- 
less it  should  be  so  inferred,  because, 
in  the  opinion  of  one  or  more  of  the 
witnesses,  his  appearance  and  looks 
were  Buspicionis;  that  it  to  say,  he 
seemed  to  such  witness  to  be  nerv- 
ous and  apprehensive.  But  we  think, 
the  evidence,  in  the  absence  of  evi- 
dence showing  that  the  defendant 
had  knowledge  that  he  was  charged 
with  seducing  the  plaintiff,  was  in- 
admissible. Conceding  that  he  was 
so  charged  by  Hopkins,  the  charge 
was  made  some  six  weeks  prior  to 
the  supposed  flight  of  the  defendant. 
This,  it  seems  to  us,  is  too  remote, 
and  therefore  the  court  erred  in  the 
instruction  on  this  subject  given  to 
the  jury.''  Hopkins  v.  Mathias,  66 
Iowa   333,    335    (1885). 


3.  In  re  Voorhees,  33  N.  J.  L.  (3 
Vr.)    150    (1867). 

4.  United  States  v.  O'Brian,  3  Dill. 
C.  C.  381  (1874).  Previous  presence 
in  the  jurisdiction  is  implied.  United 
States  V.  Smith,  4  Day  (Ct.)  125 
(1809)  ;  Jones  v.  Leonard,  50  Iowa 
108  (1878);  United  States  v.  White, 
5  Cranch  C.  C.  38   (1836). 

5.  Wilk.  Leg.  Ang.  Sax.  p.  304; 
Dec.  pars.  3,  cans.  2,  quest.  5,  cap.  30; 
Dugd,  Ori.  Jur.  87;  Best  on  Ev. 
(Chamberlayne's  3rd  Amer.  ed)  p. 
409;  Leg.  Conq.  55,  60,  70;  1  Reeves' 
Hist.  Eng.  L.  (2d  ed.)  33-4;  Leg. 
Atheist.  23;  1  Reeves'  Hist.  Eng. 
Law  (2d  ed.)  20-1;  1  Stephen's  Hist. 
Cr.  L.  Eng.  (1st  ed.)  399.  See  also, 
§§   369-271. 

6.  Dr.  Foster's  Case,  11  Coke  60b 
(1614);  Foxley's  Case,  5  Coke  109b, 
Jenk.  Cent.  1  Cas.  80  (1600),  4 
Black.  Comm.  387. 

In  early  civil  law  the  rule  was  the 
same.  Voet.  ad  Band.  lib.  22,  tit.  3, 
No.  5;   Novel  53,  cap.  4. 

7.  Alalama. — Thomas  v.  State,  100 
Ala.  53,  14  So.  631  (1893);  Elmore 
V.  State,  98  Ala.  12,  13  So.  437 
(1892)  ;  Murrell  v.  State,  46  Ala.  8.9, 
7  Am.  St.  Rep.  592   (1871). 

Arkansas. —  Burris  v.  State,  38 
Ark.  331   (1881). 

California. —  People  v.  Sheldon,  68 
Cal.  434,  9  Pac.  457  (1886);  People 
V.  Wong  Ah  Ngow,  54  Cal.  151,  167 
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Explanation  received. —  It  is  settled  that  here,  as  in  other  cases 
of  incrimination  arising  under  a  rational  system,  the  defendant 

(1880);  People  v.  Stanley,  47  Cal. 
113,  17  Am.  St.  Rep.  401   (1873). 

Georgia. —  Sewell  v.  State,  76  Gia. 
836  (1886);  ilcEea  V.  State,  71  Ga. 
96  ( 1883 )  ;  Revel  v.  State,  26  Ga. 
275  (1858)  ;  Whaley  v.  State,  11  Ga. 
123    (1852). 

Indiana. —  Anderson  v.  State,  104 
Ind.  467,  4  N.  E.  Rep.  63  (1885); 
Hittner  v.  State,  19  Ind.  48    (1862). 

loica. —  State  v.  Stevens,  67  Iowa 
557,  25  N.  W.  Rep.  777  (1885)  ;  State 
r.  Fitzgerald,  63  Iowa  268,  19  N.  W. 
Rep.  202  (1884);  State  v.  Rodman, 
62  Iowa  456,  17  N.  W.  Rep.  663 
(1883). 

Kentucky. —  Clark  v.  Com.,  32  S. 
W.  Rep.  131    (1895);   Ryan  v.  Com., 

5  Ky.  L.  Rep.  177    (1883). 
Louisiana. —  State    v.    Melton,     37 

La  Ann.  77  ( 1885 )  ;  State  i\  Hob- 
good,  46  La.  Ann.  855,  15  So.  406 
(1884)  ;  State  v.  Dufour,  31  La.  Ann. 
804  ( 1879 )  ;  State  r.  Beatty,  30  La. 
Ann.  1266  (1878)  ;  State  v.  Williams, 
30  La.  Ann.  1028    (1878). 

Massachusetts. —  Com.  v.  Brigham, 
147  Mass.  414,  18  N.  E.  Rep.  167 
(1888). 

Michigan. —  People  v.  Cleveland, 
107  Mich.  367,  65  N.  W.  Rep.  216 
(1895). 

Missouri. —  State  v.  Howell,  117 
Mo.  307,  23  S.  W.  Rep.  263  (1893)  ; 
State  V.  Jackson,  95  JIo.  623,  8  S. 
W.  Rep.  749  (1888);  State  r.  Rush, 
95  Mo.  199,  8  S.  W.  Rep.  221  (1888)  ; 
Fanning  v.  State,  14  Mo.  386  (1849). 
See,  however.  State  v.  Hart,  66  Mo. 
208  (1853),  where  it  is  held  that  the 
fact  of  flight  after  an  indictment 
found  in  another  county  is  not 
miaterial. 

New  Hanvpshire. — State  v.  Palmer, 
65   N.   H.    216,   20   Atl.   6    (1889). 

New  York. —  People  t'.  McKeon,  19 
N.  Y.  Suppl.  486,  64  Hun  504  (1892); 
People  V.  Petmecky,  2  N.  Y.  Cr.  Rep. 
450   (1884)  ;  People  V.  Myers,  2  Hun 

6  (1874)  ;  People  v.  Rathbun,  21 
Wend.  509,  520    (1839). 


Texas. —  Blake  i'.  State,  3  Tex. 
App.  581  (1878)  ;  Benavides  V.  State, 
31  Tex.  579   (1869). 

Virginia. —  Dean  r.  Com.,  4  Gratt. 
541  (1847)  (attempt  to  escape  trial 
on  another  indictment  for  the  same 
offence ) . 

West  Virginia. —  State  v.  Koontz, 
31  W.  Va.  127,  5  S.  E.  Rep.  328 
(1888). 

Wisconsin. — Ryan  v.  State,  83  Wis. 
486,  53  N.  W.  Rep.  836   (1892). 

United  States. —  Allen  v.  United 
States,  164  U.  S.  492,  41  L.  ed.  528 
(1896);  Hickory  l.  United  States, 
160  U.  S.  408,  422,  40  L.  ed.  474, 
479  (1895)  ;  United  States  i\  Barlow, 
1  Cranch  C.  C.  94,  Fed  Cas.  14,521 
(1802).  Flight  is  not  equivalent  to 
a  confession.  JIatthews  i:  State,  19 
Neb.  330,  27  N.  W.  234  (1886); 
Alberty  v.  United  States,  162  U.  S. 
499,  509,  40  L.  ed.  1051,  1056  (1896). 
It  is  not  a  conclusive  presumption  of 
guilt,  in  the  nature  of  an  axiom. 
Hickory  r.  United  States.  160  U.  S. 
408,  422,  40  L.  ed.  474,  479   (1895). 

Announcing  an  intention  to  flee 
may  be  admissible  for  similar  rea- 
sons. Thomas  v.  State,  139  Ala.  89, 
36   So.   734    (1904). 

"  The  wicked  flee  when  no  man 
piirsueth,  but  the  innocent  are  as 
bold  as  a  lion"  is  a  Scripture  maxim 
which  has  obtained  some  currency  in 
this  connection.  Experience  scarcely 
warrants  its  iise  as  a  maxim  of  juris- 
prudence attaching  a  determinative 
effect  to  the  fact  of  flight.  Alberty  r. 
United  States,  162  U.  S.  499,  509,  40 
L.  ed.  1051,  1056  (1896);  Hickory 
r.  United  States,  160  U.  S.  408,  425, 
40  L.  ed.  474,  479   (1895). 

In  England  the  change  was  finally 
effected  by  statute.  7  &  8  George  IV, 
0.  28,  §  5. 

Modern  civilians  sustain  the  same 
proposition.  Mascard  de  Prob.  Con- 
cel.  49^;  Malth.  de  Prob.  cap  2,  No. 
60. 
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may  offer  any  relevant  explanation  of  his  act,®  or  show  any  facts 
which  tend  to  supplement  the  probative  facts  in  such  a  way  that 
the  correct  inference  may  be  drawn  from  them.  The  accused 
may,  for  example,  allege,  in  explanation  of  his  flight,  that  he  was 
apprehensive  of  personal  violence.®  To  the  same  end,  the  advice 
of  friends  may  be  assigned  as  the  cause  of  fleeing  from  the  juris- 
diction.^" In  all  cases,  the  accused  is  entitled  to  prove  by  his 
own  testimony  the  actual  motive  which  has  influenced  his  con- 
duct. ^^  An  absence  due  to  insanity  obviously  gives  rise  to  no  infer- 
ence of  guilt.  ■'^ 

An  attempt  to  escape  stands  in  the  same  position  as  would  an 
escape  itself.'^  Not  unnaturally,  moreover,  the  possession  of 
tools  calculated  to  assist  an  attempt  at  escape  is  regarded  as  a 
probative  fact  in  such  a  connection."  Efforts  to  bribe  a  custodian 
of  the  jail  in  order  to  facilitate  flight  give  rise  to  a  similar  infer- 
ence, i.  e.,  consciousness  of  guilt.'^  None  of  these  incriminating 
circumstances  constitute  a  prima  facie  case  of  liability  to  the 


8.  Alaiama. — Thomas  v.  State,  100 
Ala.  53,  14  So.  621  (1893)  ;  Campbell 
V.  State,  23  Ala.   44    (1853). 

Georgia. —  Sewell  v.  State,  76  Ga. 
836    (1888). 

Louisiana. — State  v.  Beatty,  30  La. 
Ann.  1266  (1878)  ;  State  v.  Williams, 
30  La.  Ann.   1028    (1878). 

Michigan. —  People  v.  Cleveland, 
107  Mich.  367,  65  N.  W.  216   (1895). 

Missouri. —  State  v.  Jackson,  95 
Mo.  623,  8  S.  W.  749  (1888);  State 
V.  Hart,  66  Mo.  208    (1877). 

Virginia. —  Dean  v.  Com.,  4  Gratt. 
541    (1847). 

9.  Georgia. —  Golden  v.  State,  25 
Ga.   527    (1858). 

Iowa. —  State  v.  McDevitt,  69  Iowa 
549,   29   X.  W.   459    (1886). 

KentucTiy. —  Kennedy  v.  Com.,  77 
Ky.  (14  Bush)  340  (1878);  Plum- 
mer  v.  Com.,  64  Ky.  (1  Bush)  76 
(1S66). 

Louisiana. —  State  v.  Chevallier,  36 
La.  Ann.   81    (1884). 

Missouri. —  State  v.  Barham,  83 
Mo.  67  (1884);  State  v.  Phillips,  24 
Mo.  475   (1857). 

Texas. —  Lewalcn  v.  State,  33  Tex. 


Cr.  E.  412,  26  S.  W.  832  (1894); 
Arnold  v.  State,  9  Tex.  App.  435 
(1880). 

10.  State  V.  Phillips,  24  Mo.  475 
(1857). 

11.  Webb  V.  Com.,  4  Ky.  L.  Rep. 
436  (1882)  ;  State  r.  Mallon,  75  Mo. 
355  (1882);  Lewallen  v.  State,  33 
Tex.  Cr.  Rep.  412,  26  S.  W.  832 
(1894);  Walters  v.  State,  17  Tex. 
App.  226,  50  Am.  Rep.  128  (1884). 
That  the  jail  in  which  it  is  probable 
ail  accused  will  be  imprisoned  is  in 
an  unsanitary  condition  is  not  a  good 
ground  for  seeking  safety  in  flight. 
Kennedy  v.  Com.,  77  Ky.  (14  Bush) 
340    (1878). 

12.  Peacock  v.  State,  50  N.  J.  L. 
(21  Vr.)    653,  14  Atl.   893    (1888). 

13.  Campbell  v.  State,  23  Ala.  44 
(1853);  State  v.  Jackson,  95  Mo. 
623,  8  S.  W.  749    (1888). 

14.  Clark  v.  Com.,  (Ky.  1895)  38 
S.  W.  131;  State  v.  Duncan,  116  Mo. 
283,  32  S.  W.  699    (1893). 

15.  McKea  v.  State,  71  Ga.  96 
(1S8?)  ;  Whaley  v.  State,  11  Ga.  123 
(1852);  Dean  v.  Com.,  4  Gratt. 
(Va.)    541    (1847). 
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consequences  of  crime. -^^  Standing  alone,  therefore,  it  will  not 
warrant  a  conviction. -"^ 

Actor  alone  affected. —  ISTaturally,  flight  or  an  attempt  to  flee 
aifects  only  the  actor  the  person  so  conducting  himself. ■'^^ 

Declining  to  flee,  voluntary  return,  etc. —  In  such  a  connection, 
only  such  portions  of  conduct  as  bear  against  the  accused  are 
relevant.  It  follows  that  while  flight  is  competent,  as  grounding 
an  inference  that  the  accused  knew  he  was  guilty,  declining  to 
flee  when  urged  is,  at  most,  a  self-serving  act,  without  probative 
force.-'-®  Any  other  rule  of  administration,  indeed,  would  flood 
the  courts  with  fabricated  testimony.^"  For  the  same  reasons, 
one  accused  of  crime  cannot  show  that,  having  fled,  he  afterwards 
voluntarily  returned. ^■'■ 

§  1400.  (Conduct  Consistent  with  Adversary's  Claim); 
Order  of  Acts. —  The  relation,  as  to  time,  which  the  acts  alleged 
to  be  consistent  with  the  proponent's  claim  bear  to  the  res  gestae 
of  the  suit  itself,  is  not  deemed  material.  The  act  claimed  as 
consistent  may  precede  the  fact  to  which  it  is  relevant,  as  where, 
on  an  action  for  alleged  negligence  in  the  violation  by  a  defend- 
ant company  of  certain  precautions  against  danger,  it  is  sho-wn 
that  the  defendant  has  prescribed  these  rules  as  necessary  to  the 
safe  conduct  of  its  business.-^  The  consistent  act  may,  equally 
well,  follow  in  point  of  time  the  res  gestw  of  the  particular  case, 
as  where  a  master  discharges  a  servant  alleged  to  have  been  negli- 
gent,^ or  pays  money  into  court.^ 

§  1401.  Silence. —  Should  a  party  to  a  litigation  deny  the  truth 
of  a  statement  made  to  him  no  reason  exists  for  introducing  the 

16.  :Murrell  v.  State,  46  Ala.  89,  7  Wisconsin. —  Holtz     v.     State,     76 
Am.  Rep.   693    (1871);   Wiaybright  v.  Wis.   99,   44  N.*  W.   1107.    (1890). 
State,   56  Ind.  133    (1877)  ;   Webb  v.  19.  State  v.  Cicely,  13  Smedes  &  M. 
Com.,     (Ky.)     4     Ky.     L.    Eep.     436  (Miss.)    208,  218    (1849). 

(1883);   State  v.  Ah  Kung,  17  Nev.  20.  People   v.-  Eathbun,    31    Wend. 

361;    30  Pae.   995    (1883).  (N.  Y.)    509,   520    (1839). 

17.  Webb  V.  Com.,  (Ky.)  4  Ky.  L.  21.  People  v.  Cleveland,  107  Mich. 
Rep.  436  (1882).  367,  65  N.  W.  366    (1895). 

18.  California. —  People  v.  Stanley,  §'  1400-1.  Chicago,  etc.,  Ry.  Co.  v. 
47  Cal.  113   (1874).  Eaton,  194  111.  441,  63  N.  E.  784,  88 

Kentucky. — ^Mullins  v.  Com.,  (Ky.)  Am.  St.  Eep.  161   (1903). 

3  Ky.  L.  Eep.  686    (1882).  2.   Martin   v.   To-svle,    59   N.   H.   31 

If  em  ror-fc.— People  v.  Sharp,   107  (1879). 

N.  Y.  437,  14  N.  E.  319,  1  Am.  St.  3.  Lucy  v.  Walrond,  3  Bing.  N.  C. 

Eep.  581    (1887).  841,   6  L.  J.   C.   P.   290,   5   Seott  49, 

Texas.— Jnm-p    v.    State,    37    Tex.  33  E.  C.  L.  386  (1837). 
App.  459,  11  S.  W.  461   (1889). 
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fact  in  evidence,  as  an  admission  that  the  statement  was  true/ 
On  the  contrary,  should  the  person  addressed  fail  to  deny  the 
truth  of  the  statement  made  to  him,  or  in  his  presence,  it  has  been 
thought  that  under  cover  of  the  very  illusory  maxim  that 
"  silence  gives  consent "  ^  some  rule  of  evidence  of  necessity  ren- 
ders admissible  as  against  the  party  all  v^hich  was  said  in  his 
presence  and  not  categorically  or  in  substance  denied  by  him.*  The 
dangers  of  establishing  such  a  rule  of  procedure  or  canon  of  ad- 
ministration are  obvious.  No  rights  of  a  party  whom  anyone  saw 
fit  to  address  concerning  them  would  be  safe  under  such  a  state 
of  the  law.*  Silence  may  be  probatively  relevant  by  giving  rise  to 
other  inferences  than  that  of  acquiescence.  For  example,  failure 
to  answer  a  pertinent  question  may  be  significant  to  the  effect  that 
the  person  addressed  knows  of  no  way  in  which  it  can  be  truth- 
fully or  even  plausibly  answered  to  his  advantage.^ 

§  1402.  Failure  to  Object  to  Written  Statements. —  Experience 
shows  that,  in  the  case  of  the  average  man,  a  marked  distinction 
exists  between  the  readiness  vnth  which  he  will  reply  to  an  oral 


§  1401-1.  People  v.  Morton,  139  Cal. 
719,  73  Pac.  609  (1903);  State  v. 
Robinson,  51  La.  Ann.  694j  25  So. 
380  (1899)  ;  Brown  v.  State,  78  Miss. 
637,  29  So.  519  (1900)  ;  Low  v.  State, 
108  Tenn.  127,  65  S.  W.  401  (1901). 
The  denial  need  not  be  as  specific  as 
the  statement.  General  terms  are  suf- 
ficient. Ware  v.  State,  96  Ga.  349, 
23  S.  E.  410   (1895). 

Reiteration  of  denial. — ^While  it  will 
not  be,  under  ordinary  circumstances, 
necessary  to  reiterate  a  denial,  it 
does  not  follow  that  a  denial  is  so  far 
conclusive  as  to  remove,  of  necessity, 
probative  effect  from  a  subsequent 
failure  to  deny.  Jewett  v.  Banning, 
21  N.  Y.  27   (1860). 

2.  Bailey  v.  Bailey,  139  Mo.  App. 
176,  122  S.  W.  1099    (1909). 

The  maxim  is  frequently  true  in 
a  contractual  sense  which,  as  part  of 
the  substantive  law,  is  not  here  con- 
sidered. Peele  v.  Ins.  Co.,  3  Mason 
(U.  S.)  27,  81   (1822). 

3.  Mattocks  v.  Lyman,  16  Vt.  113, 
119   (1844). 
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4.  "  Two  men,  at  this  rate,  might 
talk  a  third  out  of  his  whole  estate 
with  a  witness !  Nothing  can  be  more 
dangerous  than  this  kind  of  evidence. 
It  should  always  be  received  with 
caution,  and  never  ought  to  be,  unless 
the  evidence  is  of  direct  declarations 
of  that  kind,  which  naturally  calls 
for  contradiction;  some  assertion 
made  to  the  man,  with  respect  to  his 
right,  which,  by  his  silence,  he  acqui- 
esces in."  Moore  v.  Smith,  14  S.  & 
R.  388,  393  (1826).  "The  liabilities 
to  misapprehension,  or  misrecolleetion, 
or  misrepresentation  are  such,  that 
this  silence  might  be  the  only  secur- 
ity. To  say,  under  such  a  dilemma, 
that  silence  shall  imply  assent  to  all 
which  an  antagonist  may  see  fit  to 
assert,  would  involve  an  absurdity 
little  less  gross  than  some  of  the  most 
extravagant  caricatures  of  this  cari- 
cature loving  age."  Mattocks  v.  Ly- 
man, 16  Vt.  113,  119   (1844). 

5.  Jackson  v.  State,  (Ala.  1910) 
52  So.  730. 
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question  and  his  readiness  to  answer,  in  writing,  a  written  claim 
or  demand.  Those  who  are  addressed  directly,  face  to  face,  feel  a 
spontaneous  impulse  frequently,  perhaps,  the  result  of  habit,  to 
deny  a  false  declaration  regarding  a  matter  which  intimately  con- 
cerns them.  In  proportion  as  yielding  to  -such  an  impulse  would 
be  natural,  failure  to  do  so  is  significant.  No  such  intuitive 
suggestion  is,  as  a  rule,  presented  where  statements  are  made  in 
writing.  Even  where  the  initial  impulse  is  to  reply,  the  feeling 
frequently  fails  to  persist  until  it  becomes  efFective  in  a  result- 
ant denial.-'  Delay  removes  spontaneity.  A  stage  of  delibera- 
tion supervenes.  No  immediate  necessity  for  taking  a  definite 
position  may  be  felt."  As  the  supreme  court  of  Vermont  say:* 
"  Men  use  the  tongue  much  more  readily  than  the  pen.  Almost 
all  men  will  reply  to  and  deny  or  correct  a  false  statement  ver- 
bally made  to  them.  It  is  done  on  the  spot  and  from  the  first 
impulse.  B^ut  when  a  letter  is  received  making  the  same  state- 
ment, the  feeling,  which  readily  prompts  the  verbal  denial,  not 
unfrequently  cools  before  the  time  and  opportunity  arrive  for 
writing  a  letter.     Other  matters  intervene." 

Scripta  manent. —  It  is  true,  moreover,  that  writings  remain, 
often  to  plague  the  writer.  Permanence  in  the  form  of  transmis- 
sion suggests  a  caution  to  the  writer  which  the  speaker  replying 
to  an  oral  statement  fails  to  feel.*  In  view  of  these  and  similar 
considerations,  it  can  scarcely  be  said  that  any  uniform  natural 
impulse  to  traverse  erroneous  written  statements  exists  under 
ordinary  circumstances.  Therefore  failure  to  object  to  a  written 
party  to  controvert  the  same  statement  when  made  to  him  orally, 
even  where  other  circumstances  continue  to  be  the  same.  Indeed, 
under  many  states  of  fact  it  is  doubtful  whether  failure  to  deny  a 
written  statement  can  fairly  be  said  to  have  any  probative  value 
whatever. 

§  1402-1.  Fenno  v.  Weston,  31  Vt.  31     Vt.     345,     352,     per     Aldis,     J. 

345,  353    (1858).  (1858). 

2.  "  A  want  of  facility  in  writing,  3.  Fenno  v.  Weston,  31  Vt.  345,  352, 

or  an  aversion  to  correspondence,  or  per  Aldis,  J.   (1858). 

habits  of  dilatoriness  may  be  tlie  real  4.    "  My    own   opinion   is,    that   no 

causes  of  the  silence.    As  the  omission  attention    need   be    paid   to    a.   letter 

to  reply  to  letters  may  be  explained  asking  for  money  which  is  not  due. 

by  30  many  causes  not  applicable  to  It  is  a   different   case   if  a   party   is 

silence  when   the   parties  are  in  per-  bound  by  circumstances  or  by  his  situ- 

sonal  conversation,  we  do   not   think  ation  to  return  an  answer."     Draper 

the  same  weight   should  be   attached  v.   Crofts,   15   L.  J.  Exch.   92,  93,  15 

to  it  as  evidence."    Fenno  r.  Weston,  M.  &  W.   166    (1846),  per  Parke,  B. 


1779  Effect  of  Denials.  §§  1403,  140i 

§  1403.  (Failure  to  Object  to  Written  Statements);  Obliga- 
tion of  Good  Faith. —  The  presence  of  a  deeper  reaching  and  more 
powerful  impulse  than  the  instinctive  desire  to  speak  is  needed 
in  order  that  silence,  under  its  influence  may  be  construed  as 
an  assent.  This  is  found  in  the  instinctive  desire  to  maintain  good 
faith  in  business  or  social  dealings.  In  most  cases,  only  where  a 
situation  is  presented  in  which  good  faith  demands  a  full  and  free 
disclosure  will  the  impulse  to  speak  be  so  strong  in  overcoming 
the  cautions  of  prudence  or  the  inertia  of  a  writer  as  to  make 
his  failure  to  deny  a  written  statement  evidence  of  acquiescence 
in  its  truth.  It  follows  that  in  order  that  any  inference  should 
properly  be  drawn  against  a  party  from  failure  to  reply  to  written 
statements  brought  to  his  notice  it  must  aflirmatively  appear  not 
only  (,a)  that  he  received  the  writing  in  question,'  and  understood 
its  meaning;  but  also  (b)  that  some  moral  or  legal  obligation  there- 
upon became  imposed  upon  the  person  in  question  to  take  at  once 
a  definite  attitude  on  the  subject  and  not  permit  the  writer  of 
the  statement  to  continue  to  assume  it  to  be  true,  unless,  in  fact, 
it  be  true.^ 

§  1404.  (Failure  to  Object  to  Written  Statements);  Effect 
of  Denials. —  Even  where  good  faith  imposes  an  obligation  upon  a 
party  to  declare  himself,  his  failure  to  speak  is  not  necessarily 
significant  to  the  effect  of  acquiescence  in  the  claim.  He  may 
already  have  spoken,  once  for  all,  denying  it.  If  so,  he  is  \mder 
no  obligation  to  keep  on  denying  every  time  the  claimant  sees 
fit  to  write  him.  One  to  whose  attention  statements  in  a  writing 
are  brought  is  not  required  to  reiterate  a  previous  denial.-'  Nor 
can  one  who  has  denied  all  liability  reasonably  be  required  to 
furnish,  in  addition,  a  specific  denial  of  each  separate  item.^    The 

§  1403-1.  Greenburg  i:  S.  D.  Childs  §    1404^1.   Churchill  v.   Fulliam,   8 

&    Co.,    242    111.    110,    89    N.    E.    679  Iowa   45    (1859);   Cheney  v.   Cheney, 

(1909)       (memoranda     of     account);  162     Mass.     591      (1895);     Huston's 

ReK.    V.    Huet,    2    Leach    C.    C.    820  Estate,  167  Pa.  St.  217  ( 1895 ) .   "  The 

(1798)    (letter).  defendant  is  not  called  upon  to  dis- 

2.  Lucy  V.  Mouflet,  5  H.  &  N.  229,  pute   the   account  on  every  occasion, 

29    L.   J.   Ex.    no    (1860);    Nicholls  and  care  should  be  exercised   in  de- 

V.   Downes,   1   M.  &  Rob.   13    (1830)  termining  whether   the  circumstances 

(failure  to  insert  claim  in  schedule)  ;  called  for  it,  so  as  to  cause  his  omis- 

Doe  d.  Winckley  v.  Pj'e,  1  Esp.  364  sion    to    have    weight    against    him." 

(1795)    (recognizing  title  by  permit-  Churchill    v.     Fulliam,     8    Iowa    45 

ting    repairs);    Neale    d.    Peroux    v.  (1859). 

Parkin,  1  Esp.  229  (1795).  2.  Hinton  v.  Coleman,  45  Wis.  165 
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real  inquiry,  in  each  case,  is :  How  significant  of  acquiescence  is 
the  action  of  the  party  after  he  has  been  notified  of  "what  his  oppo- 
nent claims  to  be  the  fact  ? 

§  1405.  (Failure  to  Object  to  Written  Statements);  Condi- 
tions of  Admissibility;  Party  must  Understand  the  Statement. — 
It  need  scarcely  be  said  that  for  a  party  to  be  affected  by  a  fail- 
ure to  deny  the  truth  of  his  opponent's  written  assertions  it  is 
essential  that  they  should  be  brought  to  his  notice.  Most  fre- 
quently, this  is  done  by  proof  that  he  received  into  his  possession, 
and  presumably  read,  the  document  containing  the  statement  in 
question.  Occasionally,  the  inference  that  the  party  knew  of  the 
given  statement  arises  from  the  circumstance  that  he  had  access 
to  the  documents  in  question  and  had  a  direct  interest  to  examine 
them.  Where  it  is  afiirmatively  made  to  appear  to  the  court,  by 
access  to,^  possession^  or  use  of  them,*  that  the  party  had  full  op- 
portunities of  becoming  acquainted  with  papers  and  documents,  it 
will  be  assumeid,  in  the  absence  of  evidence  to  the  contrary,  that 
he  was  acquainted  with  their  contents.  So  far,  therefore,  at 
least,  as  they  affect  himself  it  will  be  reasonably  assumed  that  he 
knew  of  them.  Such  knowledge  does  not,  in  itself,  imply  assent 
to  the   truth  of  the  proposition  stated  in  the   document.*     It 

(1878).    See  also,  Watson  v.  Travel-  That  the  party  knew  and  under- 

ers'  Ins.  Co.,    (Wash.  1906)    86  Pac.  stood  the  contents  of  a  written  docu- 

659.  ment  may  be   inferred,   prima  facie 

§  1405-1.  Access  to  books  or  other  from  his  possession  of  it.    "All  papers 

documents,  in  itself,  and  disassociated  found  in  the  possession  of  a  man  are, 

from  any  right  to  question  or  correct  prima  faoie  evidence  against  him,  if 

the  statements  contained  in  them,  does  the  contents  of  them  have  application 

not  lead  to  an  inference  of  acquies-  to  the   subject  under   consideration." 

cence  or  endorsement  of  the  truth  of  Home  Tcoke's  Trial,  25  How.  St.  Tr. 

the  statements  should  no  objection  be  1,  120  (1794),  per  Lord  Chief  Justice 

made.     Cheney  v.  Cheney,  162  Mass.  Eyre. 

591,  39  N.  E.  187   (1895).  The  same  inference  may  be  drawn 

2.   Wilshusen   v.    Binns,    45   N.   Y.  from  the   fact  that  the   writing  has 

Suppl.    1085,    19    Misc.    547     (1897)  passed  through  his  hands.     Jones  v. 

(book);     George    A.     Fuller    Co.    v.  Botsford,   17  N.   Br.   63    (1877). 

Doyle,  87  Fed.  687  (1898)  (accounts);  3.  Prout  v.  Chisolm,  47  N.  Y.  Suppl. 

R.    V.    Watson,    2    Stark.    116,    140  376,   21  App.  Div.   54    (1897)     (post- 

(1817);    Doe   v.   Pembroke,    11    East  ing)  ;    Ryder   v.   Jacobs,   196   Pa.  St. 

504(1809)    (recital  in  cancelled  will);  386,    46    Atl.    667     (1900)     (making 

Francia's  Trial,  15  How.  St.  Tr.  897,  entries)  ;  R.  v.  Bernard,  8  St.  Tr.  (N. 

994    (1717)     (letters).     To   the   con-  S.)    887,  938    (1858). 

trary,  see  People  v.  Colburn,  105  Cal.  4.    Galiforni<i. — Casey    v.    Leggett, 

648,  649,  38  Pac.  1105   (1895).  125  Cal.   664,  58  Pac.  264    (1899). 
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merely  makes  the  conduct  of  the  party  signifioant;  for  without 
euch  knowledge  it  can  have  no  force  in  establishing  acquiescence. 

§  1406.  (Failure  to  Object  to  Written  Statements;  Condi- 
tions of  Admissibility) ;  Party  must  be  Under  a  Definite  Duty  to 
Declare  the  Truth. —  A's  has  been  suggested  above,  in  order  that  an 
inference  of  acquiescence  should  arise  from  failure  to  deny  a 
written  statement,  a  duty  must  exist,  on  the  part  of  the  person 
addressed,  to  take  a  definite  and  true  position,  when  the  statement 
is  heard  and  understood.^  Where  one  is  under  no  obligation, 
moral  or  legal,  to  declare  his  position  in  a  given  matter,  his  silence 
is  meaningless.  Still,  showing,  that  a  party  has  read  a  news- 
paper article^  or  accepted  a  bill  of  costs^  as  taxed  without  objec- 
tion to  any  statement  found  in  such  documents  furnishes  some  evi- 
dence of  assent  to  the  truth  of  assertion  made  in  them.  A  party 
should  speak  when  he  can  in  this  way  alone  safeguard  the  other 
party  in  his  future  conduct.  The  duty  does  not,  as  a  rule,  attach 
where  the  situation  has  become  fixed  and  established,  or  the  speaker 
is  discussing  a  situation  where  neither  party  is  able  to  alter  his 
position  by  further  conduct  and  merely  giving  his  views  as  to  the 
respective  rights.  No  inference  of  concession  arises  from  silence 
under  these  cireimistances.  Where,  therefore,  it  is  known  that  the 
party  addressed  has  already  taken  a  final  position  in  the  matter,* 
and  therefore,  the  sender  of  the  letter  cannot  be  misled  by  failure 
to  reply,  or  derive  advantage  from  further  repetition  of  familiar 
statements,  no  obligation  to  speak  exists.    In  other  words,  only  so 

Illinois. —  Razor  v.  Razor,  149   111.  3.  Hamilton  n.  Gray,   67  Vt.  233, 

631,  624,  36  N.  E.  963   (1894).  31  Atl.  315   (1894). 

Massachusetts. —  Com.  v.  Eastman,  4.  Alabama. —  Reeves  v.  Abercrom- 

1  Cush.  189,  315    (1848).  We,  108  Ala.  535,  19  So.  41   (1895). 

2^^610  York. —  Starkweather  v.  Con-  Colorado. —  Patrick    v.    Crowe,     13 

verse,  17  Wend.  30,  34    (1837);   Peo-  Colo.  543,  25  Pac.  985    (1890) 

pie  V.  Green,  1  Park.  11,  17   (1845).  Florida. —  Sullivan  v.  McMillan,  86 

United  States. —  Packer  v.  TJ.  S.,  46  Fla.  543,  8  So.  450  (1890). 

C.    C.   A.   35,    106   Fed.   906    (1901).  Louisiana. —  Porter    v.    Ledoux,    6 

"It  is  too  much  to  say  that  a  man.  La.  Ann.  377  (1851). 

by   omitting   to  answer  a   letter,   at  Michigan. — ^Canadian  Bank  of  Cfem- 

all   events   admits   the   truth   of   the  merce  v.  Coumbe,  47  Mich.  358,  11  N. 

statements      that     letter     contains."  W.  196   (1882). 

Fairlie    v.    Denton,    3    C.    &    P.    103  2feio   Torfc.— Learned   v.   Tillotson, 

(1828).  97  N.  Y.  1,  49  Am.  Rep.  508   (1884). 

§  1406-1.  §  1405.  Pennsylvania. —  Dempsey  v.  Dobson, 

2.  People  V.  Smith,  172  N.  Y.  210,  174  Pa.  St.  133,  34  Atl.  459,  52  Am. 

64  N.  E.  814  (1902).  St.  Rep.  816,  32  L.  R.  A.  761  (1896). 
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long  as  the  situation  is  plastic,  and  future  conduct,  for  which  a 
writer  is  in  part  responsible,  remains  to  be  adopted,  is  there  a 
duty  to  speak. 

The  presence  of  unsettled  matters  tends  to  increase  the  urgency 
for  the  exercise  of  good  faith.  For  example,  that  there  is  a  pend- 
ing correspondence  assists  to  create  a  duty  to  reply  to  statements 
deemed  erroneous.^  This  incentive  is  intensified  should  it  appear 
that  there  is  an  unadjusted  difference  between  the  parties  to  such 
a  correspondence.  So,  where  one  in  receipt  of  a  letter  sees  fit  to 
answer  it  in  part,  he  must  answer  fully,  if  he  desires  to  avoid  the 
inference  that  he  acquiesces  in  any  statements  which  he  does  not 
deny.® 

In  case  of  documents  other  than  letters,  the  party  in  order  to 
be  affected  must  either  have  been  under  some  legal  or  moral  obli- 
gation to  speak,  or  should  have,  in  part  at  least,  undertaken  to 
do  so.''  If  neither  of  these  conditions  is  presented,  failure  to  give 
a  claim  any  attention  is  without  probative  effect  upon  the 
situation.® 

§  1407.  (Failure  to  Object  to  Written  Statements);  Pro- 
bative Force. —  The  inference  of  assent  may  arise  equally  from 
other  facts,  e.  g.,  long  retention  without  objection,  and  then  only 
when  there  is  a  duty  which  would  impel  to  dissent  in  view  of  the 
nature  of  the  statements  if  they  were  false.     If  the  party's  con- 

5.  "  Where  there  has  been  a.  cor-  knowledge,  and  which  if  not  true  he 
respondence  between  parties  in  regard  would  naturally  deny,  when  he  replies 
to  some  subject-matter,  and  one  of  to  other  parts  of  the  letter,  is  evi- 
the  parties  writes  a  letter  to  the  other  dence  tending  to  show  that  the  state- 
making  statements  in  regard  to  such  ments  so  made  and  not  denied  are 
subject-matter,  of  which  the  latter  true."  Fenro  v.  Weston,  31  Vt.  345, 
has  knowledge,  and  which  he  would  352,  per  Aldis,  J.  (1858). 
naturally  deny  if  not  true,  and  he  Acknowledgment  of  the  receipt  of 
wholly  omits  to  answer  such  letter,  a  letter  is  not  deemed  a,  partial  reply 
such  silence  is  admissible  as  evidence  within  the  meaning  of  the  rule, 
tending  to  show  the  statements  to  be  Canadian  Bank  of  Commerce  v. 
true."  Fenno  v.  Weston,  31  Vt.  345,  'Coumbe,  47  Jlich.  358,  11  N.  W.  196 
352   (1858).  (1882);   Waring  v.   V.    S.   Telegraph 

6.  Com.  u.  Eastman,  1  Gush.  (Mass.)  Co.,  4  Daly  (N.  Y.)  233,  44  How. 
189,  48  Am.  Dec.  596   (1848)  ;  Tilton      Pr.   (N.  Y.)   69   (1872). 

V.    Beeeher,    69    N.    Y.    176     (1875);  7.  Burns  v.  Campbell,  71  Ala.  271, 

Fenno   v.    Weston,    31    Vt.    345,    351  286   (1882). 

(1858)  ;    Morris   v.   Norton,    75    Fed.  8.    Sullivan   r.    Louisville,   etc.,    R. 

912,   21   C.  C.  A.    533    (1896).     "The  Co.,  128  Ala.  77.  30  So,   528    (1900); 

omission  of  a  party  to  reply  to  state-  Robinson  r.  Fitchburg,  etc.,  R.  Co.,  7 

ments  in  a  letter  about  which  he  has  Gray  (Mass.)   92   (1856). 
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duct  taken  in  connection  with  these  statements,  either  in  the  way 
of  a  reply,^  failure  to  answer^  or  other  conduct,^  tends  to  ishow  con- 
currence in  the  truth  of  a  releviant  written  statement,*  evidence 
of  such  conduct  is  competent.  In  so  far  as  it  is  necessary  to  show 
what  the  conduct  actually  signifies,  the  writing  in  connection  with 
which  it  took  place  is  admissible. 

§  1408.  (Failure  to  Object  to  Written  Statements;  PrO' 
bative  Force) ;  Active  Adoption. —  In  determining  the  probative 
force  of  silence  as  evidence  of  assent  to  the  truth  of  written  state- 
ments, an  obvious  circumstance  will  not  be  overlooked.  The 
question  does  not  concern  the  probative  effect  of  acts  of  direct 
adoption  by  the  party.  The  jrule  under  consideration  is  limited 
to  cases  of  inference  from  silence.  It  does  not  extend  to  positive 
acts  in  adoption  of  the  statements  of  a  letter,  as  where  the  party 
acquainted  vsdth  the  contents  assists  in  its  mailing, ■"•  or  letter  press 
copies  of  them  are  found  in  his  possession.^  Such  conduct  may 
prove  a  written  admission  or  constitute  one  by  active  rather  than 
passive  adoption. 

§  1409.  (Failure  to  Object  to  Written  Statements;  Pro- 
bative  Force);  Effect  of  Partial  Answers. —  The  inferences  aris- 
ing from  silence  when  confronted  with  a  written  statement,  may, 
of  course,  be  reinforced,  to  any  necessary  extent,  by  inferences 
drawn  from  the  existence  of  other  facts.  Prominent  among  these 
is  the  fact  of  a  partial  answer.  Increased  weight  ^  and  even  a 
prima  facie  quality,^  attaches  to  failure  to  object  to  a  given  asser- 

§   1407-1.     Trischet     v.     Hamilton  Falc.  &  F.  240  (1858)    (endorsement); 

Mut.  Ins.  Co.,   14  Gray    (Mass.)    456  Gaskill    v.    Skene,    14    Q.    B.    664,    14 

(1860);    Com.   V.    Eastman,    1    Cush.  Jur.   597,   19   L.   .T.   Q.   B.   275,   68   E. 

(Mass.)   189,  48  Am.  Dec.  596  (1848);  C.   L.   664    (1850);    Reg.   v.   Barratt, 

Coates   V.    Bainbridge,   5    Bing.    58,   3  9  C.  &  P.  387,  38  E.  C.  L.  231   (1840). 

M.  &  P.  142,  6  L.  J.  C.  P.    (0.  S.)  4.  Reg.  v.  Hare,   3  Cox  C.  C,   247 

220,    15   E.   C.  L.  470    (1828).  (1848). 

2.  Gaskill  v.  Skene,  14  Q.  B.  664,  §  1408-1.  Hulett  v.  Carey,  66  Minn. 
14    Jur.    597,    19    L.    J.    Q.    B.    275,  327,  69  N.  W.  31   (1896). 

68  E.  C.  L.  664  (1850).  2.  Com.  v.  Jeflfries,  7  Allen  (Mas8.) 

3.  Keith  v.   Electrical   Engineering      548,  561    (1863). 

Co.,  136  Cal.  178,  68  Pac.  598,   (oon-  §    1409-1.    Burns   v.   Campbell,    71 

struing  Cal.  Code  Civ.  Proc.  §  1870)  Ala.  271    (1882);  Tama  v.  Lewis,  42 

(1902);    Hulett  V.   Carey,    66   Minn.  Pa.  St.  402    (1862);   Lever  v.  Lever, 

327,   69  N.   w!  31,   61  Am.  St.  Rep.  2  Hill  Ch.  (S.  C.)  158  (1835)  ;  Fenno 

419,  34  L.  R.  A.  384    (1896)  ;  MoCal-  V.  Weston,  31  Vt.  345   (1858). 

Ion  V.  Cohen,    (Tex.  Civ.  App.  1897)  2.  Prout  y.  Chisolm,  47  N.  Y.  Suppl. 

39   S.   W.    973;    Reg.   v.    Bernard,    1  376,  21  App.  Div.  54  (1897)  ;  Wiggins 
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tion,  if  the  truth  o£  other  statements  in  the  same  writing  is  dis- 
puted, while  the  declaration  in  question  is  accepted  without  demur. 
The  party  may  even  be  concluded  by  his  conduct  in  this  respect, 
the  facts  giving  rise  to  an  estoppel.  By  any  recognition  of  the 
correctness  of  the  statements  contained  in  a  letter,^  as  by  accepting 
benefits  conferred  on  him  by  its  terms*  or  retaining,  without 
demur,  money  sent  under  certain  conditioms,®  the  litigant  may 
furnish  corroborative  evidence  of  his  acquiescence  in  the  correct- 
ness of  its  statements. 

§  1410.  (Failure  to  Object  to  WrStten  Statements;  Pro- 
bative  Force);  Inference  Rebuttable. —  The  inference  of  acquies- 
cence from  failure  to  deny  a  written  statement  is  by  no  means  of 
conclusive  force.  Such  silence  is  merely  one  circumstance,  to  be 
weighed  with  others,  bearing  upon  the  truth  of  the  statement 
itself.^ 

§  1411.  (Failure  to  Object  to  Written  Statements);  Scope 
of  Inference;  Book  Entries. —  Inferences  of  truth  drawn  from  fail- 
ure to  deny  written  statements  occur  most  frequently  in  connec- 
tion with  letters.-^  Various  documents,  however,  present  the  same 
general  features  concerning  these  deductions  of  fact.  Conspicu- 
ous among  these  are  book  entries.  Assertions  of  relevant  facts 
contained  in  ordinary  accounts,  current,^  or  book  entries,  whether 

V.  Burkham,  10  Wall.  (U.  S.)  139,  &  C.  395,  15  E.  C.  L.  198,  3  C.  &.  P. 
19  L.  ed.  884   (1869).  103,  14  E.   C.  L.  472,  2  M.  &  R.  353 

3.  Murray   v.   East  End   Imp.  Co.,       (1828). 

60  S.   W.   648,   23   Ky.   L.   Rep.   1477  §  1411-1.    §  1414. 

(1901);     Dutton     V.     Woodman,     9  2.  Atotama. —  Baird  Lumber  Co.  V. 

Cush.    (Mass.)    255,  57  Am.  Deo.   46  Devlin,    124    Ala.    245,    27    So.    425 

(1852).  (1899)  ;   Peck  v.  Ryan,  110  Ala.  336, 

4.  St.  Joseph  Hydraulic  Co.  i;.  Globe  17  So.  733  (1895). 

Tissue  Paper    Co.,    156    Ind.    665,    59  Illinois. —  House    v.    Beak,    43    111. 

N.  E.  995  (1901)  ;  Sturtevant  D.  Wal-  App.  615    (1891). 
lack,    141    Mass.    119,    4    N.    E.    615  Missouri. — ^McCormack   v.   Sawyer, 

(1886).  104  Mo.  36,   15  S.  W.   998    (1890). 

5.  St.  Joseph  Hydraulic  Co.  v.  New  York. —  Fisk  Pavement,  etc.. 
Globe  Tissue  Paper  Co.,  156  Ind.  665,  Co.  v.  Evans,  60  N.  Y.  640  (1875)  ; 
59  N.  E.  995   (1901).  Murray  v.  Toland,  3  John.   Ch.   569, 

§    1410-1.   Meguire   v.   Corwine,    3  575   (1818). 

MacArthur      (D.     C.)      81      (1879);  Orej^on.— Fleislmer  r.  Kubli,  20  Or. 

Waring    v.    U.    S.    Telegraph    Co.,    4  328,  25  Pac.  1086   (1891). 

Daly   (N.  Y.)   233,  44  How.  Pr.    (N.  Pcnnsi/lvania.— Coe    v.    Hutton,    1 

Y.)    69    (1872);  Hill  v.  Pratt,  29  Vt.  Serg.  &  R.  398    (1815). 

119    (1856);  Eairlie  v.  Denton,  8  B.  South  Carolina. — McBride  !'.  Watts, 
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kept  ty  cluhs,^  corporations,*  firms®  or  mdividuals®  may  be  shown, 
together  with  the  conduct  of  a  party  to  be  affected  by  such  state- 


X  MeCord  384  (182X).  "While,  of 
course,  the  plaintiff  could  not  'by  his 
own  act  in  writing  or  sending  such 
bills  create  any  evidence  of  the  value 
of  the  separator  or  the  price  at  which 
it  was  sold,  yet  it  is  quite  uniformly 
held  that,  when  a  demand  in  the  form 
of  a  bill  or  account  is  delivered  to 
the  debtor,  his  conduct  with  reference 
thereto  may  be  significant,  and  his 
failure  to  object  within  a  reasonable 
time  he  construed  prima  facie  as  an 
admission  that  such  bill  or  account 
is  correct ;  not  at  all  conclusive  either 
on  the  fact  of  admission  or  on  the 
fact  of  correctness,  but  prima  facie, 
subject  to  be  overcome  by  other  evi- 
dence. Field  V.  Moulson,  3  Wash. 
C.  C.  155,  Fed.  Cas.  No.  4,770;  Wig- 
gins V.  Burkham,  10  Wall.  139,  19 
L.  ed.  884;  Freas  v.  Truitt,  3  Colo. 
489;  Fisk  Pavement,  etc.,  Co.  v. 
Evans,  37  N.  Y.  Super.  Ct.  483; 
Lockvrood  v.  Thome,  18  N.  Y.  385; 
Shepherd  v.  Bank,  15  Mo.  143;  Hayes 
V.  Kclley,  116  Mass.  300;  Hinton  v. 
Coleman,  45  Wis.  165;  Engfer  v. 
Eoemer,  71  Wis.  11,  36  N.  W.  618; 
Rose  V.  Bradley,  91  Wis.  633,  65  N. 
W.  509."  Jones  v.  De  Muth,  (Wis. 
1908)    118  N.  W.  542. 

Account  stated. —  Retention  for  a, 
considerable  length  of  time  without 
objection  gives  rise  to  an  inference  of 
acquiescence  i.  e.,  an  acknowledgment 
of  truth  in  the  statements.  Terry  v. 
Sickles,  13  Cal.  437,  429  (1859); 
Corps  V.  Robinson,  3  Wash.  C.  C.  (U. 
S.)  388,  390  (1809);  Willis  v.  Jerr 
negan,  2  Atk.  351  (1741).  The  ac- 
count current  is  then  so  construed  as 
to  become  an  account  stated.  This 
constitutes  a  novatio.  A  new  cause 
of  action  arises  thereon.  Langdon  v. 
Roane,  6  Ala.  518,  537  (1844)  ;  Louis- 
ville Banking  Co.  v.  Asher,  (Ky.  1901) 
65  S.  W.  133.  It  may  be  set  aside 
upon  direct  proceedings.  Sterling 
L.   Co.  V.   Stinson,  41  Neb.  368,   369, 


59  N.  W.  888  (1894).  But  until  this 
is  done,  the  only  question  being  as  to 
the  existence  of  the  account  stated, 
no  evidence  of  the  account  books 
themselves  is  receivable.  Sterling  L. 
Co.  V.  Stinson,  41  Neb.  368,  59  N.  W. 
888  (1894).  See  also,  German  N. 
Bank  v.  Leonard,  40  Neb.  676,  683, 
59  N.  W.  107  (1894).  The  unanimity 
of  this  holding  probably  rests  upon 
the  custom  of  merchants,  under  which 
such  an  account  is  deemed  to  demand 
immediate  correction  of  errors,  in 
order  that  the  matter  may  be  at  once 
corrected  and  rectified.  Freeland  v. 
Heron,  7  Cr.  (U.  S.)  147,  151  (1812); 
Tickel  V.  Short,  2  Ves.  Sr.  239  (1750). 
The  inference  is,  however,  one  of  fact. 
There  is  no  presumption  of  law  that 
an  account  current  is  accurate  unless 
objection  is  made  within  thirty  days. 
Raub  V.  Nisbett,  118  Mich.  248,  76 
N.  W.  393  (1898).  But  sec,  as  hold- 
ing that  a  mere  personal  presentation 
of  such  an  account  does  not  imply  ac- 
quiescence, in  the  event  of  silence. 
Gilbert  v.  Palmer,  1  All.  N.  Br.  667 
(1850). 

3.  Raggett  v.  Musgrave,  2  C.  & 
P.  556,  12  E.  C.  L.  730  (1837)  ; 
Wiltzie  V.  Adamson,  1  Phil.  Ev.  253 
(1867)  ;  Alderson  v.  Clay,  1  Stark. 
327,  18  Rev.  Rep.  788,  2  E.  C.  L. 
157   (1816). 

4.  San  Pedro  Lumber  Co.  17.  Reyn- 
olds, 121  Cal.  74,  53  Pac.  410  (1898); 
Anderson  v.  Mutual  Reserve  Fund 
L.  Assoc,  171  111.  40,  49  N.  E.  205 
(1898);    Allen  V.    Coit,   6   Hill    (N. 

Y.)  318  (1844). 

Some  implication  of  actual  knowl- 
edge must  be  furnished.  Booth  v. 
Fire-Engine  Co.,  118  Ala.  369,  24  So. 
405  (1898)  (presence  at  meeting)  ; 
San  Pedro  L.  Co.  v.  Reynolds,  121 
Cal.  74,  53  Pac.  410  (1898)  (in 
charge  of  books)  ;  Rudd  v.  Robinson, 
126  N.  Y.  113,  26  N.  E.  1046  (1891)  ; 
Alderson  v.  Clay,  1  Stark.  405  (1816) 
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( attendance  at  meetings ) .  The  mere 
right  of  inspection  which  a  director 
or  stockholder  enjoys  is  not,  in  itself, 
sufficient  to  charge  him  with  the  truth 
of  the  statements  entered  by  the  clerk 
or  other  recording  officers  of  the  com- 
pany. Neilsou  V.  Crawford,  52  Cal. 
248  ( 1877 )  ;  Trainor  v.  Grerman  Am. 
S.  L.  &  B.  Ass'n,  (111.  1903)  68  N. 
E.  650;  Rudd  i.  Robinson,  126  N.  Y. 
113,  117,  26  N.  E.  1046  (1891)  ;  Hill 
V.  Manchester  &  S.  W.  Co.,  3  Nev.  & 
M.  573   (1833). 

Other  views. — A  prima  facie  liabil- 
ity for  the  legal  effect  of  such  entries 
has,  in  certain  jurisdictions,  been 
imposed  on  stockholders  and  directors 
of  a  corporation.  Anderson  ;;.  Life 
Assoc'n,  171  111.  40,  49  N.  E.  205 
(1897).  Corporation  books,  as  against 
members  of  the  corporation  have  even 
been  assimilated  to  the  case  of  public 
records.  Haynes  v.  Brown,  36  N.  H. 
545,  563,  566  (1858)  ("as  to  every 
body  of  the  corporation " ) .  But  a 
corporation  cannot  make  its  entries 
as  to  a  member's  "  own  dealings " 
evidence  against  him.  Hayden  v.  Wil- 
liams, 37  C.  C.  A.  479,  96  Fed.  279 
(1899).  This  is  the  more  exceptional 
in  view  of  the  fact  that  there  is 
strong  authority  to  the  effect,  that 
where  the  question  is  whether  a  given 
individual  is,  or  is  not  a  member 
of  the  corporation,  by  subscription  to 
its  stock,  the  stock  book  and  other 
records  of  the  corporation  accepting 
the  bid  for  shares  are  competent. 

Maine. —  Coffin  v.  Collins,  17  Me. 
440    (1840). 

Hem  Hampshire. — Haynes  v.  Brown, 
36  N.  H.  545,  563    (1858). 

'New  York. —  Highland  Turnpike 
■Co.  V.  McKean,  10  Johns.  154  (1813). 

Yirginia-. —  Vanderwerken  v.  Glenn, 
85  Va.  9,  14,  6  S.  E.  806  (1888) 
{prima  facie)  ;  Stuart  r.  Vallej'  R. 
Co.,  32  Gratt.  146,  156  (1879)  ;  Grays 
V.  Turnpike  Co.,  4  Rand.  578,  580, 
582   (1826). 

West  Virginia. —  South  B.  E.  Co.  v. 
Long,  43  W.  Va.  131,  S7  S.  E.  297 
(1897). 


United  States. —  Liggett  v,  Glenn, 
2  C.  C.  A.  286,  51  Fed.  381  (1892); 
TurnbuU  v.  Payson,  95  U.  S.  418 
(1877)  ;  Rockville  &  W.  Turnpike  Co. 
V.  Van  Ness,  2  Cr.  C.  C.  449  (1824) 
{prima  facie].  There  is,  however, 
perhaps  a  stronger  weight  of  author- 
ity to  the  contrary. 

California. —  Mudgett  v.  Horrell,  33 
Cal.  25    (186T). 

Connecticut. —  Fish  v.  Smith,  73 
Conn.  377,  47  Atl.  711    (1900). 

District  of  Columbia. —  Xational 
Expr.  &  T.  Co.  V.  Morris,  15  App, 
262,  274    (1899). 

Maryland. —  Hager  v.  Cleveland,  36 
Md.  476,  494   (1872). 

United  States. —  Sigua  Iron  Co.  v. 
Greene,  31  C.  C.  A.  477,  88  Fed,  207 
(1898);  Carey  r.  Williams,  25  C.  C. 
A.  227,  79  Fed.  906,  909  (1897) 
(some  act  of  assent  must  be  shown). 

England. —  Bain  V.  R.  Co.,  3  H.  L. 
C.  1,  21    (1850). 

Canada. —  Stadacona  Ins.  Co.  V. 
Eainsford,  21  N.  Br.  309   (1881). 

The  effect  of  entries  in  corporation 
books  as  admissions  of  the  corpora- 
tion presents  no  unusual  feature. 
They  are  simply  admissions.  Ganther 
r.  Jenks,   76   Mich.    510,   514    (1889). 

Wide  effect  of  corporation  account 
books. —  In  jurisdictions  where  ac- 
count books  are  given  an  intrinsically 
probative  effect,  the  books  of  account 
of  corporations  are  not  regarded  as  an 
exception.  Entries  therein  contained 
are  competent  evidence  "  either  for  oi 
against  a  corporation  or  against  a 
stranger  or  as  between  two  strang- 
ers." Continental  Bank  v.  First  Nat'l 
Bank,  108  Tenn.  374,  68  S.  W,  497 
(1902). 

In  general,  however,  a  stranger  will 
not  be  affected  by  entries  in  corpora- 
tion books.  Harrison  r.  Remington 
Paper  Co,,   (Kan,  1905)   140  Fed.  385. 

5.  Access  to  the  firm  books  and 
actual  knowledge  by  mutual  agents 
unite  to  make  entries  on  such  books 
competent  as  against  the  partners  as 
their  admissions  through  acquiescence 
or  silence. 
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ments.    Failure  to  object  to  the  truth  of  these  may  reasonably  be 
deemed  relevant  on  the  issue  of  acquiescence.^ 

§  1412.  (Failure  to  Object  to  Written  Statements;  Scope  of 
Inference) ;  Commercial  Writings. —  The  same  rule  applies  to 
statements  made  in  other  mercantile  papers,  commonly  employed 
in  business  dealings.'-    Such  declarations  may,  in  connection  with 


Maryland. —  Safe  Deposit  &  T.  Co. 
V.  Turner,  55  Atl.  1023   (1903). 

New  York. —  KoWer  v.  Lindenmeyr, 
129  N.  Y.  498,  501,  29  N.  E.  957 
(1892)  ;  Allen  v.  Coit,  6  Hill  (N.  Y.) 
318    (1844). 

Pennsylvania. —  Thommon  v.  Kal- 
bach,  12  S.  &  K.  238    (1824). 

United  States. —  Chick  v.  Robinson, 
37  C.  C.  A.  205,  95  Fed.  619    (1899). 

England. —  Holl  v.  Manchester  &  S. 
W.  Co.,  2  Nev.  &  M.  573,  579,  580, 
582   (1833). 

6.  Iowa. —  Iowa  State  Bank  v.  No- 
vak, 97  Iowa  270,  66  N.  W.  186 
(1896). 

Louisiana. —  Didier  v.  Augg,  15  La. 
Ann.  398   (1860). 

Maine. —  Snow  v.  Thomaston  Bank, 
19  Me.  269    (1841). 

Maryland. —  Safe  Deposit,  etc.,  Co. 
V.  Turner,  ( 1903 )   55  Atl.  1023. 

Massachusetts. —  Cheney  v.  Cheney, 
162  Mass.  591,  39  N.  E.  187    (1895). 

Michigan. —  Raub  v.  Nisbett,  118 
Mich.  248,  76  N.  W.   393    (1898). 

Minnesota. —  Snyder  v.  Wolford,  33 
Minn.  175,  22  N.  W.  254,  53  Am. 
Rep.  22   (1885). 

New  Eampshire. —  Northumberland 
V.  Cobleigh,  59  N.  H.  250    (1879). 

New  Jersey. —  Oram  v.  Bishop,  12 
N.  J.  L.  153   (1831). 

New  York. —  Tanner  v.  Parshall,  4 
Abb.  Dec.  356,  3  Keyes  431,  2  Transcr. 
App.  204,  5  Abb.  Pr.  (N.  S.)  373, 
35  How.  Pr.  473    (1867). 

Pennsylvania. — ^Ryder  v.  Jacobs,  196 
Pa.  St.  386,  46  Atl.  667   (1900). 

United  States. —  George  A.  Fuller 
Co.  V.  Doyle,  87  Fed.  687  (1898)  ; 
U.  S.  V.  Babcock,  3  Dill.  571,  576 
(1876)    (telegram);   Corps  V.  Robin- 


son, 6  Fed.  Cas.  No.  3,252,  2  Wash. 
388   (1809). 

7.  Safe  Deposit  &  Trust  Co.  v. 
Turner,   (Md.  1903)   55  Atl.  1023. 

§  1412-1.  Illinois. —  Bailey  v.  Bens- 
ley,  87  111.  556  (1877)  (report  of 
agents ) . 

Iowa.—  Tuffree  v.  Saint,  126  N. 
W.  373  (1910)  (mesnorandum  of 
contract). 

Kentucky. —  Givens  v.  Providence 
Coal  Co.,  60  S.  W.  304,  22  Ky.  L. 
Rep.  1217    (1901)     (report:   lessee). 

Massachusetts. — Traders'  Nat.  Bank 
V.  Rogers,  167  Mass.  315,  45  N.  E. 
923,  57  Am.  St.  Rep.  458,  36  L.  R. 
A.  539   (1897)    (promissory  note). 

New  Hampshire. —  Corser  v.  Paul, 
41  N.  H.  24,  77  Am.  Dec.  753  (1860) 
( note ) . 

New  York. — Del  Piano  v.  Caponigrl, 
46  N.  Y.  Suppl.  452,  20  Misc.  541 
(1897)  (list  of  rentals);  Fisk  Pave- 
ment, etc.,  Co.  v.  Evans,  60  N.  Y.  640 
(1875)  (bill  of  sale).  See  also, 
Blanding  i:  Cohen,  184  N.  Y.  538, 
76  N.  E.  1089    (1906)    (bill). 

Oregon. —  Pacific  Eixport  Lumber 
Co.  V.  North  Pac.  Lumber  Co.,  80  Pac. 
105  (1905)  (memorandum  of  con- 
tract) . 

England. —  Mackintosh  v.  Marshall, 
12  L.  J.  Exch.  337,  11  M.  &  W.  116 
(1843)  (sailing  list).  The  report  by 
the  master  of  a  ship  to  her  owner  is 
not  admissible  as  evidence  against  the 
owner  of  the  facts  contained  in  it. 
Admiralty  Commissioners  v.  Aberdeen 
Steam  Trawling  Co.,  Scot.  335  —  Ct. 
of  Sess.  (1909),  disapproving  The 
Solway,  54  L.  J.  P.  82,  10  P.  D.  137 
(1885). 
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a  party's  failure,  for  a  comsiderable  time,  to  object  to  them,^  be 
significant,  even  to  the  extent  of  suggesting  the  inference  that  the 
party  knew  them  to  be  true. 

§  1413.  (Failure  to  Object  to  Written  Statements;  Scope  of 
Inference) ;  Legal  Documents. —  The  same  observations  apply  to 
statements  in  any  usual  legal  documents.-'  JSTotices  to  a  tenant 
requiring  him  to  quit,  and  deliver  up  possession  of  certain  prem- 
ises^ are  common  instances  of  the  employment  of  this  rule.    Even 


2.  Alabama. —  Baird  Lumber  Co.  v. 
Devlin,  124  Ala.  245,  27  So.  425 
(1899). 

Colorado. —  Freas  v.  Truitt,  2  Colo. 
489   (1875). 

Illinois. —  Weigle  v.  Brautigam, 
74  111,  App.  285    (1897). 

Michigan. — Pabst  Beer  Co.  v.  Lued- 
ers,  107  Mich   41,  64  N.  W.  872  (1895). 

MissoiM-i. —  Shepard  v.  State  Bank, 
15  Mo.  143    (1851). 

New  Hampshire. — Rich  v.  Eldredge, 
42  N.  H.  153    (1860). 

New  York. —  Murray  v.  Toland,  3 
Johns.  Ch.  569    (1818). 

Pennsylvania. —  Darlington  v.  Tay- 
lor, 3  Grant  195    (1855). 

South  Carolina. — McBride  v.  Watts, 
1  MoCord  384  (1821). 

Washington. —  Smith  v.  Kennedy,  1 
Waah.  Terr.  55   (1858). 

United  States. —  Wiggins  v.  Burk- 
ham,  10  Wall.  129,  19  L.  ed.  884 
(1869)  ;  Freeland  v.  Heron,  7  Cranch. 
147,  3  L.  ed.  297  (1812);  Field  v. 
Moulson,  9  Fed.  Cas.  No.  4,770,  2 
Wash.  155  (1808)    (invoice). 

England. —  Willis  v.  Jernegan,  2 
Atk.  251  (1741);  Sherman  v.  Sher- 
man, 2  Vern.  Ch.  275,  23  Eng.  Re- 
print 778   (1692). 

Prima  facie  force  has  been  accorded 
the  inference  arising  from  retention 
for  a  considerable  interval  without  ob- 
jection. 

Arkansas. —  Brown  v.  Brown,  16 
Ark.  202    (1855). 

Illinois. —  Bailey  v.  Bensley,  87  111. 
556   (1877). 

Missov/ri. —  Shepard  v.  State  Bank, 
15  Mo.  143    (1851). 


Pennsylvania. — ^  Preston  v.  Kellam, 
1  Am.  Law  J.  168   ( 1848 ) . 

United  States. —  Wiggins  v.  Burk- 
ham,  10  Wall.  129,  19  L.  ed.  884 
(1869). 

§  1413-1.  Patrick  v.  Crowe,  15 
Colo.  543,  555,  25  Pac.  985  (1890) 
(proposal  for  compromise)  ;  Schro- 
wang  V.  Siahler,  2  N.  Y.  Suppl.  140 
(1888)  (afBdavit)  ;  Lee  v.  Virginia, 
etc..  Bridge  Co.,  18  W.  Va.  299 
(1881)    (record). 

Memorandum  of  sale. —  A  memo- 
randum of  a  contract  for  the  sale  of 
land,  prepared  and  retained  by  the 
grantor,  and  not  signed  by  the  pur- 
chaser, is  evidence  against  the  grantor 
of  the  terms  of  the  contraot,  but  is 
not  conclusive  evidence,  and  is  not 
evidence  against  his  wife.  Friedman 
V.  Ender,  116  N.  Y.  Sxippl.  461 
(1909). 

2.  St.  Louis  Consol.  Coal  Co.  v. 
Sehaefer,  31  III.  App.  364  (1889) 
(notice  to  quit)  ;  Doe  i'.  Briggs,  2 
Taunt.    109    (1809). 

The  entire  probative  efiect  of 
silence,  however,  depends  upon  the 
circumstances  of  each  particular 
case.  If  the  tenant  on  whom  the 
notice  is  served  is  too  illiterate  to 
understand  the  purport  of  the  notice; 
or  the  server  should  depart  before 
opportunity  for  protest  was  afforded, 
no  inference  would,  of  necessity, 
arise.  Thomas  v.  Thomas,  2  Camp. 
647  (1811).  Knowledge  of  contents 
may,  however,  in  connection  with  the 
tenant's  conduct,  make  the  transac- 
tion significant.  Doe  V.  Foster,  13 
East  405    (1811). 
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less  formaP  writings  stand  in  the  same  position.  The  rule  applies, 
with  especial  stringency,  to  "  proofs  of  loss  "  rendered  under  a 
contract  of  insurance.*  An  insurer  in  a  contract  of  fire,  life  or 
marine  insurance  is  held  to  requirements  of  extreme  good  faith. 
When  therefore  the  insured  submits,  as  required  by  the  contract, 
proofs  of  loss,  any  unnecessary  retention  of  them  by  the  insurer 
without  objection,  will  be  deemed  an  acquiescence  in  the  truth  of 
the  statements  made  in  them,  especially  if  the  time  during  which 
new  proofs  may  be  filed  has  elapsed. 


§  1414.  (Failure  to  Object  to  Written  Statements);  Scope  of 
Inference;  Letters. —  Failure  to  object  to  statements  in  a  letter 
does  not,  as  a  rule,  admit  their  truth.-^     ISTo  obligation  exists. 


3.  Grier  v.  Deputy,  1  Marv.  19,  40 
Atl.   716    (1894)     (newspaper). 

4.  Such  an  inference  of  fact  is,  it 
will  be  observed,  entirely  distinct 
from  any  effect  the  silence  or  delay 
naight  also  have  in  constituting  a 
waiver  of  any  informality  or  inexact- 
ness in  the  proofs  themselves. 

§  1414-1.  Calif orma. —  People  v. 
Colburn,  105  Cal.  648,  38  Pac.  1105 
(1895). 

Colorado. —  Lee  -  Clark  -  Andreeaen 
Hard-ware  Co.  v.  Yankee,  9  Colo.  App. 
443,  48  Pac.   1050    (1897). 

District  of  Columbia. —  Meguire  V. 
Corwine,   3   McArthur   81    (1879). 

Illinois. —  Razor  v.  Razor,  149  111. 
621,  36  N.  E.  963  (1894)  ;  St.  Louis, 
etc.,  R.  Co.  V.  Thomas,  85  III.  464 
(1877). 

Maryland. —  Biggs  v.  Stueler,  93 
Md.  100,  48  Atl.  727    (1901). 

Massachusetts. —  Fearing  v.  Kim- 
ball, 4  Allen  125,  81  Am.  Deo.  690 
(1862). 

Michigan. — State  Bank  of  St.  Johns 
V.  McCabe,  98  N.  W.  20   (1904). 

New  Jersey. —  Hand  v.  Howell,  61 
K.  J.  L.  142,  38  Atl.  748  [affirmed 
in  61  N.  J,  L.  694,  43  Atl.  1098] 
(1897). 

New  York. —  Haas,  Schaehter  & 
Kass  V.  Bonwit,  Teller  &  Co.,  119 
N.  Y.  Suppl.  202  (1909)  Thomas  v. 
Gage,   141  N.  Y.  506,  36  N.  E.  385 


(1894);  Learned  v.  Tillotson,  97  N. 
Y.  1   (1884). 

Vermont. —  Hill  v.  Pratt,  29  Vt. 
119    (1856). 

United  States. —  Morris  v.  Norton, 
75  Fed.  912,  21  C.  C.  A.  553   (1896). 

England — Wiedemann  v.  Walpole,  2 
Q.  B.  D.  534,  60  L.  J.  Q.  B.  762,  40 
Wldy.  Rep.  114  (1891);  Gaskill  v. 
Skene,  14  Q.  B.  664,  14  Jur.  597,  19 
L.  J.  Q.  B.  275,  68  E.  C.  L.  664 
(1850);  Langhorn  v.  Allnutt,  4 
Taunt.  511,  13  Rev.  Rep.  663  (1812). 
See  also,  Richards  v.  Gellatly,  L.  R. 
7  C.  P.  131  (1872)  ;  Felthouse  v.  Bind- 
ley, 11  C.  B.  (N.  S.)  869,  875,  31 
L.  J.  C.  P.  204,  per  Willes,  J.  (1862) ; 
Edwards  v.  Towels,  5  M.  &  Gr.  624 
( 1843 )  ;  Richardson  v.  (Dunn,  2  Q.  B. 
218  (1841).  "The  ordinary  and 
wise  practice  is  not  to  answer 
them  —  to  take  no  notice  of  them. 
Unless  it  is  made  out  to  be  the 
ordinary  practice  of  mankind  to 
answer,  I  cannot  see  that  not  answer- 
ing is  any  evidence  that  the  person 
who  receives  such  letters  admits 
the  truth  of  the  statements  con- 
tained in  them."  Wiedemann  v.  Wal- 
pole, 2  Q.  B.  D.  534,  538,  60  L.  J. 
Q.  B.  762,  40  Wldy.  Rep.  114,  per 
Lord  Esher,  M.  R.  (1891).  No  infer- 
ence is  to  be  drawn  from  an  omission 
to  contradict  a  statement  contained 
in  a  letter,  of  the  writer's  construe- 
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under  ordinary  circumstances,  to  reply  to  any  self-serving  declara- 
tions whicli  another  sees  fit  to  send  to  him  in  this  form.^  One 
who  is  injured  is  under  no  obligation  to  complain  of  the  damage 
done  to  him  under  penalty  of  losing,  by  silence,  a  right  to  redress.^ 
Evidence  admitted. —  There  are,  however,  important  exceptions 
to  this  rule,*  circumstances  under  which  failure  to  reply  to  written 
statements  tends  to  show  acquiescence  in  their  truth.^     As  has 


tion  of  his  relation  under  an  agree- 
ment with  the  recipients,  unless 
under  the  circumstances  a  denial  was 
a  necessary  and  reasonably  antici- 
pated result.  Lightband  v.  Maine 
Bros.  25  N.  Zealand  L.  Rep.  50 
(1905). 

2.  District  of  Columbia. —  Meguire 
V.  Corwine,  10  D.  C.  81,  89  (1877) 
(demand  for  counsel  fees). 

Illinois. —  Chicago  v.  McKechney, 
205  111.  372,  68  N.  E.  954,  987 
(1903). 

Maryland. —  Biggs  v.  Stueler,  93 
Md.  100,  48  Atl.  727  (1901). 

Massachusetts. —  Com.  v.  Edgerly, 
10   Allen   184,   187    (1865). 

Nelraska. — ^Kierstead  v.  Brown,  23 
Neb.  595,  613,  37  N.  W.  471  (1888) 
(proposal  for  settlement). 

New  Jersey. —  Hand  v.  Howell,  61 
N.  J.  L.  142,  38  Atl.  748  (1897) 
( advancing  claim ) . 

Neio  York. —  Gray  v.  Kaufman,  D. 
&  I.  C.  Co.,  162  N.  Y.  388,  397,  56 
N.  E.  903  (1900);  V^^aring  v.  Tel. 
Co.,  44  How.  Pr.  69,  75    (1872). 

England. — Wiedemann  v.  Walpole, 
2  Q.  B.  534  (1891)  (letter  alleging 
promise  of  marriage)  ;  Draper  v. 
Crofts,  15  M.  &  W.  166  (1846)  (de- 
mand for  rent)  ;  Pairlie  v.  Denton,  3 
C.  &  P.  103  (1828)  (demand  for 
money) . 

Canada. —  Gilbert  V.  Campbell,  1 
Hann.  N.  Br.  474,  491  (1870)  (de- 
mand for  money).  "Is  it  the  ordi- 
nary habit  of  mankind,  of  which  the 
Courts  will  take  notice,  to  answer 
such  letters;  and  must  it  be  taken, 
according  to  the  ordinary  practice  of 
mankind,  that  if  a  man  does  not 
answer   he   admits  the  truth   of   the 


charge  made  against  him?  If  it  were 
so,  life  would  be  unbearable.  A 
man  might  day  by  day  write  such 
letters,  which,  if  they  were  not 
answered,  would  be  brought  forward 
as  evidence  of  the  truth  of  the 
charges  made  in  them."  Wiedmann 
r.  Walpole,  (1891)  2  Q.  B.  D.  534, 
538,  60  L.  J.  Q.  B.  762,  40  Wkly. 
Eep.  114,  per  Lord  Esher,  M.  R. 

The  mere  fact  of  a  demand,  being 
independently  relevant,  may  be  shown 
by  letters  or  other  documents; — so 
much  only  of  the  other  facts  stated 
being  admissible  as  may  be  necessary 
to  show  to  what  the  demand  relates. 
Meguire  v.  Corwine,  10  D.  C.  81,  89 
( 1877 )  ;  Gaskill  v.  Skene,  14  Q.  B. 
664,  669    (1850). 

3.  Starkweather  v.  Converse,  17 
Wend.   20,   24    (1837). 

4.  Richards  v.  Gellatly,  L.  E.  7  C. 
P.   127,   131    (1872). 

5.  Connecticut. —  Meach  v.  Travel- 
ers' Ins.  Co.,  73  Conn.  118,  46  Atl. 
867    (1900). 

Indiana. —  St.  Joseph  Hydraulic 
Co.  V.  Globe  TisBue-Paper  Co.,  156 
Ind.  665,  59  N.  E.  995   (1901). 

Kentucky. —  Hurray  V.  East  End 
Imp.  Co.,  60  S.  W.  648,  22  Ky.  L. 
Rep  147  (1901)  (letter  sent  at  sug- 
gestion of  receiver ) . 

A>ie  Yorfc.—Whi taker  v.  Whit-  23 
N.  Y.  Supp.  487,  69  Hun  258   (1893). 

^Visconsin. —  llurphy  v.  Gates,  81 
Wis.   370,   51  N.   W.   573    (1892). 

England. —  Wiedemann  v.  Walpole, 
2  Q.  B.  D.  534,  537,  60  L.  J.  Q.  B. 
762,  40  Wkly.  Eep.  114  (1891); 
Keen  v.  Priest,  1  F.  &  P.  314  (1858). 
See  also,  Waring  v.  Moseley,  22  Ala. 
667    (1853). 


17&1  Lettees  in  Ceiminal  Cases.  §  1414 

been  said  above,®  -wherever  good  faith  requires  that  the  receiver 
of  a  letter  should  declare  his  position  frankly  in  order  that  the 
person  sending  the  original  letter  may  not  be  misled/  his  retain- 
ing the  letter  without  objection  is  a  significant  fact.  This  may 
happen  where  he  is  'aware  that  the  sender  is  about  to  act  upon  the 
assumption  that  he  is  correct  in  his  own  statement."  Under  such 
circumstances  failure  to  deny  will  be  deemed  evidence  of  acquies- 
cence in  the  truth  of  the  facts  asserted. 

Criminal  Cases. —  For  similar  reasons,  in  a  criminal  case,  the 
letters  sent  to  defendant  by  the  prosecuting  witness,  or  other  per- 
son are  inadmissible  as  admissions  by  conduct  of  the  latter  by  mere 
reason  of  the  fact  that  he  makes  no  reply  to  the  statements'  therein 
contained.*  No  inference  of  acquiescence  by  silence  could  pos- 
sibly arise  unless  and  until  it  be  shown  that  the  accused  actually 
received  the  letter.-"^"  Even  should  he  have  received  it,  no  infer- 
ence of  'acquiescence  from  silence  naturally  arises.-'^  Should  the 
accused  have  replied  to  the  letter  or  otherwise  acted  upon  it  the 
reply  or  ether  conduct  may  be  shown  in  evidence  and  so  much  of 
the  letter  as  tends  to  give  probative  point  to  the  evidence  so  intro- 
duced.^ 

A  fortiori,  the  accused  is  not  himself  permitted  to  introduce 
as  evidence  on  his  own  behalf,  favorable  letters  sent  to  him  by 
persons  not  connected  with  the  res  gestce}^ 

6.  §  l-tOS.  is  greatly  diminished.     Hill  v.  Pratt, 

7.  Thomas  v.  Gage,  141  N.  Y.  506,       29  Vt.  119    (1856). 

36  N.  E  385  (1894).  See  alao,  Janin  9.  People  v.  Colburn,  105  Oal.  648, 

r.    Cheney,    60   X.   Y.   Suppl.   645,   44  38  Pac.  1105    (1894)  ;  People  v.  Fitz- 

App.  Div.   110    (1899).  gerald,   156  N.  Y.  253,   50  N.   E.  846 

8    Button    V.    Woodman,    9    Cush.  (1898);  People  v.  Luke,  9  N.  Y.  St. 

257,   263    (1852)     (inquiry  as  to   lia-  638     (1887);    Willett    v.    People,    27 

bility    as    partner).      "Where    mer-  Hun    (N.  Y.)   469    (1882);  People  v. 

chants   are  in   dispute  one  with  the  Green,  1  Park.  Cr.  (iN.  Y.)   11  (1845); 

other    in   the   course   of   carrying   on  Packer  v.  United  States,  106  Fed.  906, 

some  business   negotiations,   and  one  46  C.  C.  A.  35    (1901). 

writes  to  the  other,  '  but  you  prom-  iq.  Com.     v.     Edgerly,     10     Allen 

ised  me   that  you  would   do  this  or  (Mass.)   184   (1865)  ;  Payne  v.  Com., 

that,'   if   the  other   does  not  answer  31  ctratt.    (Va.)   855    (1878);  Rex  v. 

the  letter,  but  proceeds  with  the  ne-  Huet,  2  Leach  C    C.  820    (1798). 

gotiations,  he  must  be  taken  to  admit  n.  people   v.    Green,    1    Park.    Cr. 

the  truth  of  the  statement."     Wiede-  1-^   y  )   11  fl845) 

mann  v.  Walpole,  2  Q.  B.  D.  534,  538,  12.  people  v.  Colburn,  105  Cal.  648, 

60  L.  J.  Q.  B.  762,  40  Wkly.  Rep,  114,  38  Pac.  1105    (1894)  ;  State  v.  Stair, 

per  Lord  Esher,  M.  R.  (1891),  57  Mo,  268,  56  Am.  Rep.  449   (1885). 

If   the   statements   relate  to   past  13.  state  v.  Crowder,  41  Kan,  101, 

transactions   rather   than   to    future  2I  Pac,  208   (1889). 
events,    the   probability   of   relevancy 
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§  1415.  (Failure  to  Object  to  Written  Statements;  Scope  of 
Inference);  Function  of  the  Judge. —  Should  the  court  as  a  pre- 
liminary matter,  conclude  that  the  jury  might  reasonably  find  that 
the  party's  conduct  implied  the  truth  of  the  statements,  or  some 
of  tiiem,  or  be  for  any  other  reason,  relevant,  these  statements, 
together  with  evidence  of  the  relevant  conduct  of  the  party  against 
whom  the  evidence  is  offered  may  be  submitted  for  their  consid- 
eration. 

§  1416.  (Failure  to  Object  to  Written  Statements);  Inde- 
pendent Relevancy. —  It  is  advisable  that  the  effect  of  the  written 
statement  which  is  not  denied  by  a  party  under  circumstances 
which  render  his  conduct  significant  on  the  issue  of  acquiescence 
should  be  distinguished  from  declarations  which  are  received  in 
evidence  because  they  are  independently  relevant.  The  two 
classes  of  statements  have,  it  is  true,  the  common  feature  that  both 
are  made  by  some  one  to  the  party  against  whom  the  evidence  is 
subsequently  offered.  The  essential  difference  is  that  in  case  of 
a  statement  admissible  because  as  to  it  an  inference  of  acquiescence 
arises  from  silence,  the  statement  is  offered  as  the  admission  of 
ithe  party,  made  by  someone  else,  it  is  true,  but  adopted  by  him 
as  correct.  It  becomes,  therefore,  so  far  as  probative,  evidence 
of  the  facts  stated  in  it.  The  declaration  is,  as  it  were,  used  in 
its  assextive  capacity.  The  assertion  independently  relevant  comes 
into  the  case  merely  as  a  fact.  It  is  received  entirely  apart  from 
its  truth  or  falsity  and  without  tendency  to  establish  the  reality 
of  what  is  said.  There  is,  for  example,  in  point  of  principle,  an 
important  distinction  between  the  logical  effect  of  failure,  on  the 
part  of  one  who  is  under  obligation  to  speak,  to  deny  the  truth  of 
written  statements  asserting  that  tiie  person  addressed  owes  a  cer- 
tain promissory  note  and  the  statement  of  the  same  document 
as  tending  to  show  what  was  'the  claim  of  the  writer,  or  that  the 
person  addressed  was  informed  or  had  knowledge  as  to  what  the 
claim  against  was,  as  to  where  the  claimant  was  living  at  the  time, 
the  date  at  which  the  dem'and  was  made,  and  the  like.  In  the 
first  case,  the  inference  from  the  failure  to  reply  is  that  the  claim 
is  a  just  one,  and  so  recognized  by  the  alleged  debtor,  that  the 
note  is  due.  The  statement  independently  relevant  is  without  force 
to  that  effect.  It  merely  speaks  as  a  fact,  not  as  a  statement  of 
one.  In  other  words,  the  writing  in  the  second  case,  is  not  offered 
as  evidence  of  facts  stated  by  it;  its  probative  force  lies  rather 
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ID  the  results  directly  aoeomplished  by  it,  by  reason  of  its  bare 
existence.^  It  gives  notice/  constitutes  a  demand,^  affords 
knowledge,*  creates  an  identification^  or  the  like.® 

Division  of  subject. —  These  considerations  will  be  found  to 
apply  equally  to  statements  contained  in  (a)  letters  and  (b)  oth«r 
writings. 

§  1417.  Falsehood. —  Prominent  among  admissions  by  con- 
duct is  the  making  of  false  statements  by  the  accused  -regarding 
important  matters  involved  in  the  inquiry.  The  inference  is  the 
same  which  arises  in  other  cases  of  fabrication  or  spoliation,^  that 
one  who  seeks  to  deceive  others  or  a  court  of  justice  as  to  the  truth 
of  the  facts  involved  knows  that  he  will  be  shown  to  be  guilty  in 
a  criminal  proceeding  or  unsuccessful  in  a  civil  one  were  the  facts 
fully  known.  The  government,  therefore,  is  at  liberty  to  show 
the  most  self-serving  explanations  or  other  statements  of  the 
accused  with  a  view  to  proving  the  fact  that  they  are  false^  and 
that  the  accused  must  have  known  it. 

§  1418.  Silence    as  Proof   of   Acquiescence Silence   may   be 

highly  probative  under  proper  conditions.  The  circumstances 
must,  however,  be  such  as  show  acquiescence.  Only  when  it  would 
be  natural  for  a  man  to  speak,  is  his  silence  significant.  Failure 
to  deny  a  statement  made  in  one's  presence  under  surroundings 
which  prompt  to  speech  if  the  statement  were  false,  is  some  evi- 

i    1416-1.  Sturtevant   v.   Wallack,  6.  R.    v.    Plumer,    E.    &    R.    364 

141    Mass.     119,    122,   4    N.    E.     615  (1814). 

(1886)    (assent  to  agency).   "Silence  6.  Dutton    v.    Woodman,    9    Cush. 

may   sometimes   be  conduct."     Keen  (Mass.)  255,  57  Am.  Dec.  46  (1852); 

V.  Priest,  1  F.  &  F.  314   (1858),  per  Hulett  v.    Carey,    66   Minn.    327,    69 

Bramwill,  B.  N.   W.   31,   61  Am.  St.  Rep.  419,  34 

2.  Com.  V.  Jeffries,  7  Allen  (Mass.)  L.  R.  A.  384   (1896). 

548,  83  Am.  Dec.  712   (1863)  ;  Allen  §  1417-1.  §§  1070  et  seq. 

V.  Peters,  4  Phila.   (Pa.)    78   (1860)  ;  2.  AZaiamo..— Gilmore  v.  State,  126 

Hand  V.  Howell,  61  N.  J.  L.  142,  38  ^'^-  ^O-  28  So.  595    (1899)  ;  Walker 

Atl.  748   (1897).  '"■  ®*^*®'  *^  ^'*-  ^^^   (1873). 

3'.  Hand  V.  Howell,  61  N.  J.  L.  142,  CaZt/omm.- People  v.   Scalamiero, 

38   Atl.   748    (1897);   Hill  V.   Pratt,  "^    ^^'-   3«,   76  Pac.   1098    (1904). 

29   Vt.   119    (1856).     See  also.  Gas-  rTZf'Z^'"\.';   Z'"^'''     '' 

kill  ..   Skene    14  Q.  B.  664   (1850);       ^t/ . V  '      .    T.'  " ^  f '    . 

'         '^  L^       ' '  Florida.— S-miVa.  v.  State,   29  Pla. 

Fairhe    v.  Denton,  3    C.  &  P.    103      403^  jq  So.  894   (1892). 

(1828'-  Massachusetts. —  Com.   v.  Goodwin, 

4.     §   2666.     Oarne  v.  Steer,   5   H.       14  Gray  55    (1859). 
&  N.  628,  29  L.  J.  Ex.  281   (1860).  Michigan.— Feo-ple    v.    Arnold,    43 
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dence  of  acquiescence  in  the  truth  of  the  assertion.-^  This  is  in 
accordance  with  a  more  general  proposition  of  experience  that 
failure  to  act  as  would  he  natural  if  a  fact  existed,  tends  in  some 
■degree,  to  show  that  it  does  not  exist.  Kegarded,  therefore,  'as  evi- 
dence of  acquiescence  in^  or  adoption  of  a  statement  made  in  the 


Mich.  303,  5  N.  W.  385,  35  Am.  Eep. 
183  (1888).  See  also,  People  v. 
Hoffmann,  {Mich.  1905)  12  Detroit 
Leg.  N.  805,  105  N.  W.  838  (affidavit 
for  continuance). 

Missouri. —  State  v.  Robinson,  117 
Mo.  649,  23  S.  W.  1066   (1893). 

New  Hampshire. —  State  v.  Went- 
worth,  37  N.  H.  196   (1858). 

New  York. —  People  -v.  Wilkinson, 
14  N.  Y.  Suppl.  827    (1891). 

North  Carolina. —  State  v.  Bistop, 
98  N.  C.  773,  4  S.  E.  357   (1887). 

South  Carolina. —  State  v.  Clark,  4 
Strobh.  311   (1850). 

United  States. —  Wilson  V.  U.  S., 
162  U.  S.  613,  16  S.  Ct.  895,  40  L.  ed. 
1090    (1895). 

§  1418-1.  Van  der  Post  v.  Twijfel- 
hoek  Diamond  Prospecting  Syndicate, 
20   S.   Ct.   E.   C.   of   Good  Hope   213 
(1903)  ;  Rex  V.  Higgins,  36  N.  Bruns.  * 
18    (1902).     See  also, 

California. —  People  v.  Ah  Lung, 
(Ajip.   1905)    83  Pac.  296. 

Florida. —  Weightnovel  v.  State,  35 
So.   856    (1903). 

Iowa. —  State  v.  Hasty,  96  N.  W. 
1115    (1903). 

Minnesota. — ■  State  v.  Quirk,  101 
Minn.  334,  113  N.  W.  409    (1907). 

Nebraska. —  O'Hearn  v.  State,  113 
N.  W.    130    (1907). 

North  Dakota. —  State  v.  Werner, 
112  N.  W.  60   (1907). 

Texas. —  Bass  v.  Tolbert,  ( Civ. 
App.  1908)  112  S.  W.  1077;  Humph- 
rey V.  State,  (Cr.  App.  1904)  83  S. 
W.  187;  Gilford  v.  State,  (Cr.  App. 
1903)  78  S.  W.  692.  See,  however, 
Newman  v.  Com.,  88  S.  W.  1089,  28 
Ky.  L.  Rep  81  (1905).  "  The  reason 
why  this  species  of  evidence  is  given 
is  because  the  party  by  his  silence  is 
supposed  to  acquiesce.  Qui  tacet  con- 
sentire  videtur.     That  presupposes  a 


declaration  or  proposition  made  to 
him  which  he  is  bound  either  to  deny 
or  to  admit."  Moore  v.  Smith,  14  S. 
&  R.  388,  393  (1826).  "There  are, 
indeed,  cases  where  the  silence  of 
the  party  creates  a,  presumption  or 
inference  against  him;  but  this  pre- 
sumption derives  all  its  force  from 
the  circumstances,  under  which  the 
statement  is  made,  which  may  call 
for  a  denial.  If  the  party  is  under 
a  moral  or  honorary  obligation  to  dis- 
close, or  if  his  reputation  or  interest 
is  jeoparded  by  the  statement,  he  has 
a  strong  inducement  to  deny  it,  if  he 
can  do  so  with  truth.  His  silence, 
under  such  circumstances,  affords  an 
inference  against  him,  which  is  mora 
or  less  strong,  in  proportion  to  the 
inducement  to  make  the  denial.  But 
even  here,  the  evidence,  thus  created, 
(rests  altogether  upon  the  attendant 
circumstances."  Vail  v.  Strong,  10 
Vt.  457,  463  (1838).  "Silence  is  not 
evidence  of  admission,  unless  there 
are  circumstances  which  render  it 
more  reasonably  probable  that  a  man 
would  answer  the  charge  made 
against  him  than  that  he  would  not." 
Wiedemann  v.  Walpole,  2  Q.  B.  D. 
534,   539    (1891). 

Order  of  events  immaterial. —  Any 
declaration  in  the  presence  of  ac- 
cused, either  prior  or  subsequent  to 
the  crime,  showing  guilt,  is  admissi- 
ble against  him.  Barton  r.  State, 
(Tex.  Cr.  App.  1905)    90  S.  W.  877. 

2.  Alalama. —  Wisdom  v.  Reeves, 
110  Ala.  418,  18  So.  13    (1895). 

California. —  Tibbet  v.  Sue,  135 
Cal.  544,  58  Pac.  160   (1899). 

Florida. —  Sullivan  v.  Mcilillan,  26 
Fla.  543,  8  So.  450   (1890). 

Georgia. —  Holston  v.  Southern  R. 
Co.,  116  Ga.  656,  43  S.  E.  29 
(1902). 
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presence  of  a  party^  or  even  as  a  relevant  cireumstanoe,  his  total  * 
or  partial  ^  silence  and  failure  to  deny  the  truth  of  the  statements 
made  in  his  presence  is  probative  in  proportion  to  the  strength  of 


Illinois. —  Mix  v.  Osby,  63  111.  193 
(1871). 

Indiana. —  Springer  v.  Bryam,  137 
Ind.  15,  36  N.  E.  361,  45  Am.  St. 
Eep.  159,  23  L.  K.  A.  244    (1893). 

loiea. —  Des  Moines  Sav.  Bank  v. 
Colfax  Hotel  Co.,  88  Iowa  4,  55  N. 
W.  67    (1893). 

Kentucky. —  Thomson  v.  Thomson, 
93  Ky.  435,  30,  70  S.  W.  373,  14  Ky. 
L.  Eep.  513   (1892). 

Louisiwna. —  Olivier  v.  Louisville, 
etc.,  R.  Co.,  43  La.  Ann.  804,  9  So. 
431   (1891). 

Maine. —  Johnson  v.  Day,  73  Me. 
334,  3  Atl.   647    (1886). 

Maryland. — Brooke  v.  Berry,  1  Gill 
153    (1843). 

Massachusetts. —  Proctor  v.  Old 
Colony  R.  Co.,  154  Mass.  351,  38  N. 
E.  13   (1891). 

Michigan. —  Evans  v.  Montgomery, 
95  Mich.  497,  55   N.  W.  363    (1893). 

Minnesota. —  Bathke  v.  Krassin,  82 
Minn.  226,  84  N.  W.  796    (1901). 

New  Hampshire. —  Corser  v.  Paul, 
41  N.  H.  24,  77  Am.  Dec.  753   (1860). 

New  York. —  Lathrop  v.  Bramhall, 
3  Hun  394    (1875). 

North  Carolina. —  Blackwell  Dur- 
ham Tobacco  Co.  v.  McElwee,  96  N. 
C.  71,  1  S.  E.  676,  60  Am.  Rep.  404 
(1887). 

Pennsylvania. — Connolly  v.  Shan- 
non, 3  Lack.  Leg.  N.  247   (1894). 

Texas. —  Over  v.  Missouri,  etc.,  R. 
Co.,    (Civ.  App.   1903)    73  S.  W.  535. 

Vej-moMi.^  State  v.  Magoon,  68 
Vt.  289,  35  Atl.  310   (1895). 

Virginia. —  Fry  v.  Stowers,  92  Va. 
13,  22  S.  E.  500    (1895). 

United  States. —  Morris  v.  Norton, 
75  Fed.  912,  21  C.  C.  A.  553  (1896)  ; 
U.  S.  V.  Craig,  25  Fed.  Cas.  No.  14,- 
883,  4  Wash.  739    (1837). 

Were     the     acquiescence     actual, 

rather  than  implied,  the  statement 
must  be  proved  for  the  same  reason. 
Crosland  v.  Mutual  Sav.  Fund,   121 


Pa.  St.  65,  15  Atl.  504  (1888)  ;  Key 
V.  Shaw,  8  Bing.  320,  21  E.  C.  L.  560 
(1833). 

3.  Silence  of  an  agent  may  bind  the 
principal.  Gault  v.  Sickles,  85  Iowa 
366,  52  N.  E.  206  (1892);  State  V. 
Farish,  23  Miss.  483  (1852)  ;  Stecher 
Lithographic  Co.  v.  Inman,  175  N. 
Y.  124,  67  N.  E.  213  (1903).  This 
fact  is  especially  probative  where  the 
principal  is  present  and  also  main- 
tains silence.  Lindner  v.  Sahler,  51 
Barb.    (N.  Y.)    333    (1868). 

4.  California. —  People  v.  Sullivan, 
(App.    3906)    86   Pac.    834. 

Georgia. —  Giles  v.  Vandiver,  91 
Ga.  192,  17  S.  E.  115    (1892). 

Indiana. —  Pierce  v.  Goldsberry,  35 
Ind.   317    (1871). 

New  York. — Gibney  v.  Marchay,  34 
N.  Y.  301    (1866). 

North  Carolina. —  Webb  v.  Atkin- 
son, 124  N.  C.  447,  32  S.  E.  737 
(1899). 

South  Carolina. —  Hendrickson  v. 
Miller,  1  Mill  396   (1817). 

Texas. —  Johnson  v.  State,  (Cr. 
App.  1905)  84  S.  W.  824.  See,  how- 
ever, Merriweather  i'.  Com.,  26  Ky. 
L.  Rep.  793,  82  S.  W.  593  (1904) 
citing  Bob  v.  State,  32  Ala.  560; 
Lawson  v.  State,  30  Ala.  65,  56  Am. 
Dec.  182 ;  Wilkins  v.  Stidger,  22  Cal. 
331,  83  Am.  Dec.  64;  Pierce  v.  Golds- 
berry,  35  Ind.  317;  Jackson  v.  Com., 
100  Ky.  239,  38  S.  W.  432,  1091,  66 
Am.  St.  Rep.  336;  Porter  v.  Com., 
61  S.  W.  16,  32  Ky.  L.  Rep.  1657; 
Hudson  V.  Com.,  3  Duv.  531;  Whit- 
ney V.  Houghton,  137  Mass.  527; 
Com.  V.  Walker,  13  Allen  (Mass.) 
570;  Com.  v.  Kenney,  12  Meto. 
(Mass.)    335,  46  Am.  Dee.  672. 

5.  People  V.  Swaile,  13  Cal.  App. 
193,  107  Pac.  134  (1909).  See  also, 
People  V.  Melandrez,  (Cal.  App. 
1906)  88  Pac.  372;  Rowe  v.  Bregen- 
zer,  (Mich.  1910)  17  Detroit  Leg.  N. 
436,    126    N.    W.    706     (evasive    an- 
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the  impulse  to  speak  wliich  is  thus  controlled.*  It  follows  that  it 
is  not  the  fact  of  silence  which  is  probative.  It  is  the  fact  of 
silence  under  certain  circumstances.  Standing  alone,  the  state- 
ment made  in  the  party's  presence  is  without  logical  hearing  as 
to  the  existence  of  the  fact  asserted :  only  in  connection  with  some 
evidence  of  significant  conduct''  on  the  'part  of  the  listener  does 
the  statement  itself  become  entitled  to  evidentiary  weight.®     It 


swer).  Compare,  however,  Barbee 
V.  State,  (Tex.  Cr.  App.  1906)  97  S. 
W.  1058.  It  has  heen  held  that  even 
a  statement  by  the  accused  if  not 
made  in  re^onse  to  the  assertion 
made  in  his  presence  will  not  be  re- 
ceived as  an  admission.  State  v. 
Ethridge,  188  Mo.  353,  87  S.  W.  495 
(1905). 

Effect  of  denial. —  Where  a  party, 
upon  a  given  statement  heing  made 
in  his  presence  promptly  and  un- 
equivocally denies  the  truth  of  it  the 
statement  made  is  not  itself  compe- 
tent in  proof  of  any  facts  asserted 
in  it.  People  v.  Turner,  1  Cal.  App. 
420,  83  Pac.  397  (1905);  State  v. 
Richardson,  194  Mo.  326,  92  S.  W. 
649  (1906)  ;  Commonwealth  v.  Johnr 
son,  213  Pa.  607,  63  Atl.  134   (1906). 

Where  a  partial  reply  is  made  the 
entire  conversation  becomes  signifi- 
cant, even  under  circumstances  where 
entire  silence  would  have  carried  no 
unfavorable  inferences.  Morris  v. 
Stokes,  21  Ga.  553  (1857)  ;  Com.  v. 
Kenney,  13  Mete.  (Mass.)  235,  46 
Am.  Dec.  672  (1847);  MoCann  v. 
Halloek,   30  Vt.  233    (1858). 

6.  Gilbert  r.  The  King,  38  Can.  S. 
C.  R.  384  (1906).  See  also,  Hoskdns 
V.  Velasco  Nat.  Bank,  (Tex.  Civ. 
App.  1908)  107  S.  W.  598.  "If  a 
party  is  so  situated  that  he  is  not 
called  upon  to  say  anything,  and 
does  not  say  anything,  his  silence 
under  such  circumstances  is  not  to 
he  taken  as  furnishing  any  ground 
for  an  inference  that  he  thereby 
made  any  admission."  Proctor  v.  Old 
Colony  E.  R.,  154  Mass.  251,  253 
(1891),  per   Allen,  J. 


To  the  same  effect,  see 

Alabama. —  Peck  v.  Ryan,  17  So. 
Rep.   733    (1895). 

Kentiicky. —  Kaelin  V.  Com.,  84 
Ky.   354,   367    (1886). 

New  York. — Gibney  v.  Marchay,  34 
N".  Y.  301,  305    (1866). 

New  Hampshire. —  Corser  v.  Paul, 
41  N.  H.  24   (1860). 

Texas. —  Loggins  v.  State,  8  Tex. 
App.   434,  444    (1880). 

The  jury  must  estimate  the  amount 
of  credit  due  to  the  fact  of  silence 
in  view  of  the  circumstances  of  each 
case.  State  i:  Blackburn,  (Del. 
1893).  75  Atl.  536. 

7.  People  V.  Mallon,  103  Cal.  513, 
37  Pac.  513  (1894);  Carter  v.  Bu- 
channon,  3  Ga.  513  (1847);  Gibney 
V.  Marchay,  34  N.  Y.  301  (1866), 
See  also,  Jones  v.  Morrell,  1  C.  &  K. 
266,  47  E.  C.  L.  266  (1844).  Com- 
pare People  V.  Estrado,  49'  Cal.  171 
(1874);  Johnson  V.  Com.,  82  Ky. 
116  (1884).  "Many  witnesses  testi- 
fied to  conversations  with  the  de- 
fendant about  the  disappearance  of 
Tena  Davis  and  his  connection  with 
it.  What  they  said  to  him,  and  his 
silence  or  his  replies,  were  only  ad- 
missible so  far  as  his  failure  to  make 
reply,  or  his  replies  to  what  was 
said  to  him,  under  the  circumstances, 
tended  to  show  that  he  was  guilty, 
but  the  testimony  of  what  was  said 
to  him  was  not  in  and  of  itself  evi- 
dence that  the  statements  made  to 
him  were  true."  Com.  v.  Trefethen, 
157  Mass.   180,   187    (1892). 

8.  Thornton  V.  Savage,  120  Ala. 
449,  25  So.  27  (1898);  People  V. 
Mallon,    103    Cal.    513,    37   Pac.    518 
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lias  been  intimated  that  a  prima  facie  case  of  liability  should  have 
been  established  before  evidence  of  statements  made  in  a  party's 
presence  will  be  significant  of  ^acquiescence.^ 

§  1419.  (Silence  as  Proof  of  Acquiescence);  Civil  Cases. — 

The  inference  of  acquiescence  from  silence  may  arise  in  civil 
cases.-''    Confessedly,  however,  the  most  frequent  and  effective  em- 


(1894);  Senn  v.  Southern  R.  Co., 
108  Mo.  143,  18  S.  W.  1007  (1891). 
Functions  of  judge  or  jury. — "  In 
my  opinion  the  case  of  B.  v.  Smith 
(1),  decided  by  Hawkins,  J.,  con- 
tains a  correct  view  of  the  law  on 
the  question.  In  that  case  it  was 
held  that  it  is  for  the  judge,  when 
a  statement  of  this  character  is 
offered,  to  decide  whether  it  is  ad- 
missible or  not.  It  seems  to  me  that 
there  has  been  an  English  rule  of 
law  admitting  statements  against 
persons  when  they  were  made  in 
their  presence,  and  so  it  was  urged 
by  counsel  for  the  prosecution  in  the 
case  I  have  cited.  But  Hawkins,  J., 
says.  '  The  statement,  if  made  in  his 
absence,  would  clearly  not  be  evi- 
dence of  the  facts  contained  in  it. 
It  makes  no  difference  that  it  was 
made  in  his  presence  unless  evidence 
could  be  adduced  which  would  justify 
the  jury  in  finding  that  the  prisoner, 
having  heard  the  statement  and  hav- 
ing the  opportunity  of  explaining  or 
denying  it,  and  the  occasion  being 
one  upon  which  he  might  reasonably 
be  expected  to  make  some  observa- 
tion, explanation,  or  denial  by  his 
silence,  his  conduct,  or  demeanor,  or 
by  the  character  of  any  observations 
or  explanations  he  thought  fit  to 
make,  substantially  admitted  the 
truth  of  the  whole  or  some  portion 
of  it.'  The  statement  itself  is  not 
evidence  of  the  facts  stated,  but  of 
what  was  said  in  the  person's  pres- 
ence, and,  as  Hawkins,  J.,  pointed 
out,  it  would  be  unfair  and  unjust 
that  such  a  statement  should  be  put 
in  if  there  was  no  evidence  arising 
from  the  conduct  of  the  prisoner  on 


which  the  jury  could  draw  an  infer- 
ence by  reason  of  the  silence,  ac- 
tions, or  demeanour  of  the  person 
concerning  whom  it  is  made,  that  the 
charge  was  partly,  or  wholly,  true. 
It  is  for  the  judge  to  decide  whether 
or  not  there  is  any  evidence  or  cir- 
cumstances surrounding  the  case 
which  showed  that  it  should  be  left 
to  the  jury,  and  from  which,  if  left 
to  the  jury,  they  may  draw  an  in- 
ference that  the  accused  person  by 
action,  conduct,  or  words,  made  an 
admission.  Whenever  a  statement  is 
tendered  in  evidence  as  having  been 
made  in  the  presence  of  an  accused 
person,  the  Judge  should  see  whether 
the  surrounding  circumstances  are 
such  that  an  inference  could  be 
drawn  from  the  inaction  or  the 
silence  or  otherwise  of  the  person  of 
■whom  the  statement  is  made."  R.  v. 
Warton,  15  Queensland  L.  J.  167 
(1905). 

9.  Graves  v.  Roth,  36  Aust.  L.  T. 
58    (1904). 

§  1419-1.  Alabama. —  Baird  Lumr 
ber  Co.  v.  Devlin,  134  Ala.  345,  37 
So.  435  ( 1899 )  ;  Wisdom  v.  Reeves, 
18  So.  Rep.  13  (1895);  Humes  v. 
CBryan,  74  Ala.  64  (1883).  See 
also,  SlossHSheflaeld  Steel  &  etc.,  Co., 
(Ala.   1908)    47   So.   279. 

•California. —  In  re  Snowball's  Es- 
tate, 107  Pac.  598  (1910);  Tibbet 
V.  Sue,  125  Cal.  544,  58  Pac.  160 
(1899);  Rose  v.  Rose,  113  Cal.  341, 
44  Pac.   658    (1896). 

Georgia. —  Giles  v.  Vandiver,  91 
Ga.  193,  194,  17  S.  E.  115    (1892). 

Illinois. —  Kozlowski  v.  City  of 
Chicago,   113   III.   App.   513    (1904). 
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ployment  of  this  species  of  evidence  is  in  connection  with  charges 
of  liability  for  crime.  Reading  a  statement  to  a  party  may,  in 
connection  with  his  non-denial  be  sufficient  to  show  acquiescence 
in  its  assertions.'  In  any  case,  it  must  be  made  affirmatively  to 
appear  that  the  party  in  question  understood  the  force  and  effect 
of  what  was  said  to  him,  and  that  he  was,  in  view  of  the  circum- 
stances, under  the  duty  or  probably  influenced  by  some  impulse 
to  speak,  if  this  could  well  have  been  done.^  Relevant  statements 
made  in  an  agent's  presence  and  not  denied  by  him,  may  be  com- 
petent facts.*    But  narrating  a  past  occurrence  in  the  presence  of 

Turner  V.  Yates,  16  How.  14,  27 
(1853). 

Englwnd. —  Fairlie  v.  Denton,  8  B. 
&  C.  395,  15  E.  C.  L.  198,  3  C.  &  P. 
103,  14  E.  C.  L.  473,  2  M.  &  R.  353 
(1828).  See  also,  Besaela  v.  Stern, 
2  C.  P.  D.  265,  C.  A.  (1877).  Fail- 
ure to  interrupt  the  witness  while 
giving  his  deposition  or  to  cross-ex- 
amine him  upon  its  contents  do  not 
constitute  the  latter  his  admissions. 
Melen  v.  Andrews,  M.  &  II.  336 
(1829).  Facts  may  arise  conferring 
this  probative  quality  upon  failure 
to  interrupt  or  cross-exaimine  the  wit- 
ness while  giving  his  testimony. 
Simpson  v.  Robinson,  13  Q.  B.  511 
(1848). 

Duty  to  speak. —  That  the  state- 
ment made  in  a  party's  presence  or 
brought  to  his  attention  should,  in 
the  event  of  failure  to  answer,  be 
deemed  to  'have  been  acquiesced  in, 
some  duty  to  speak  must  have  ex- 
isted. Louisiana  Purchase  Exposi- 
tion Co.  V.  Emerson,  (Mo.  App. 
1910)  129  S.  W.  753.  Thus,  that  one 
is  mentioned  in  a  newspaper  article 
to  have  done  certain  things  his  fail- 
ure to  deny  the  item  does  not  neces- 
sarily acquiesce  in  its  truth. 

8.  Huggins  V.  Southern  Ry.  Co., 
(Ala.  1906)  41  So.  856;  People  v. 
Rollins,  (Cal.  App.  1910)  111  Ptws. 
123    (evasive  answers). 

3.  Parulo  v.  Philadelphia  &  R.  Ry. 
Co.,  (U.  S.  C.  C,  N.  Y.  1906)  145 
Fed.  664-. 

4.  Linderberg  v.  Crescent  Min.  Co., 
9  Utah  1G3,  33  Pao.  693   (1893). 


Indiana. —  Ewing  v.  Bass,  149  Ind. 
1,  48  N.  B.  241    (1897). 

Iowa. —  Des  Moines  Savings  Bank 
V.  Colfa,x  Hotel  Co.,  88  Iowa  4 
(1893);  Dean  v.  Carpenter,  134 
Iowa  275,  111  N.  W.  815  (IffO?) 
( declarant  deceased ) . 

Maine. —  Johnson  v.  Day,  78  Me. 
224    (1886). 

Massachusetts. —  Proctor  v.  Old 
Colony  R.  R.  154  Mass.  251  (1891); 
Hildreth  v.  Martin,  3  Allen  371 
(1862). 

Michigan. — ^  State  Bank  of  St. 
Johns  V.  McCabe,  98  N.  W.  20 
(1904);  Evans  V.  Montgomery,  95 
Mich.   497    (1893). 

Missouri. —  Phillips  v.  Towler,  33 
Mo.  401   (1856). 

New  Eam/pshire. —  Coraer  v.  Pa,ul, 
41  N.  H.  34  (1860). 

North  Carolina. —  Virginia  C.  C. 
Co.  V.  Kirven,  130  N.  C.  161,  41  S. 
E.  1    (1902). 

North  Dakota. —  Paulson  Mercan- 
tile Co.  V.  Seaver,  8  N.  D.  215,  77 
N.  W.   1001    (1898). 

Ohio. —  Cable  v.  Bowlus,  31  Ohio 
Cir.  Ct.  ^3,  11  Ohio  Cir.  Dec.  536 
(1900). 

Pennsylvania. —  McClenkan  v.  Mc- 
Millan, 6  Pa.  St.  366   (1847). 

Texas. —  Hengy  v.  Mo.  K.  &  T.  Ry. 
Co.  of  Texas,  (Civ.  App.  1908)  109 
S.  W.  403. 

Vermont. —  Fenno  v.  Weston,  31 
Vt.  345  (1858);  Hersey  v.  Barton, 
23  Vt.  685    (1851). 

United  States. —  Morris  v.  Norton, 
75  Fed.  913,  31  C.  C.  A.  553   (1896)  ; 
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an  agent  who  is  not  called  upon  to  act  upon  the  information  fur- 
nished, may  be  entirely  immaterial.'  Municipal  agents  stand  in 
the  same  position.® 

Estoppel. —  Under  appropriate  circumstances  prescribed  by  the 
substantive  law  an  estoppel  in  pais  may  be  credited  by  silence.'' 

Self-serving  statements,  where  not,  as  a  rule,  admissible  in  favor 
of  the  declarant,*  may  be  received  if  made  in  the  presence  of  the 
opposite  party  and  not  denied  by  him.* 

§  1420.  (Silence  as  Proof  of  Acquiescence);  Criminal  Prose- 
cution.—  The  same  inference  of  acquiescence  from  silence  may  be 
made  in  the  case  of  one  accused  or  suspected  of  crime.-'  It  may 
be  employed  to  establish  the  existence  even  of  the  corpus  delicti 
itself,^  the  connection  of  the  person  in  question  with  it,  or  re- 

5.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Weakly,  50  Ark.  397,  8  S.  W.  134 
(1887). 

6.  Maher  v.  Chicago,  38  111.  266 
(1865). 

7.  Ogilvie  v.  W.  Australian,  etc., 
Cor.  (1896)  A.  C.  257  J.  C;  McKen- 
zie  V.  British  Linen  Co.,  6  Ap.  Ca. 
82,  D.  P.   (1881). 

8.  §§   2698  et  seq. 

9.  Wonsetler  v.  Wonaetler,  23  Pa. 
Super.  Ct.  321   (1903). 

§  1420-1.  Alabama. —  Davis  v. 
State,  131  Ala.  10,  31  So.  569 
(1902)  ;  Garrett  v.  State,  76  Ala.  18 
(1884).  See  also,  Jackson  v.  State, 
(Ala.  1910)   52  So.  835. 

California. —  People  v.  Swaile,  12 
Cal.  App.  192,   107  Pao.   134    (1909). 

Florida. —  Weightnovel  v.  State,  35 
So.   856    (1903). 

Georgia. —  Chapman  v.  State,  109 
Ga.  157,  34  S.  E.  369  (1899). 

Indiana. —  Conway  v.  State,  118 
Ind.  482,   485,  21  N.  E.  285    (1888). 

Iowa. —  State  v.  Worthen,  100  N. 
W.  330  (1904). 

Kentuchy. —  Franklin  v.  Com.,  105 
Ky.  237,  48  S.  W.  986  (1898). 

Massachusetts. — Com.  v.  O'Brien, 
179  Mass.  533,  61  N.  E.  213   (1901). 

Michigan. —  People  v.  Fowler,  104 
Mich.  449,  62  N.   W.   572    (1895). 


-Miller    v.    State,    68 
Miss.  221   (1890). 

Missouri. —  State  v.  Hill,  134  Mo. 
663,  36  S.  W.  223  (1896)  (bastardy; 
"kinder  laughed,"  when  charged). 
See  also.  State  v.  Lehman,  182  Mo. 
424,  81  S.  W.   1118    (1904). 

"New  Jersey. —  Donnelly  v.  State, 
26  N.  J.  L.  463,  504,  601,  612   (1857). 

Hew  York. —  People  v.  McCue,  178 
N.  Y.  579,  70  N.  E.  1104   (1904). 

North  Carolina. —  State  v.  Burton, 
94  N.  C.  947,  948  (1886);  State  V. 
Kemp,  87  N.  C.  540  (1882)  ;  State  v. 
Crockett,  82  N".  C.  599   (1880). 

Pennsylvania. —  Ettinger  v.  Com., 
98  Pa.  St.  338,  345  (1881).  See  also. 
Com.  V.  Aston,  227  Pa.  113,  75  Atl. 
1019   (1910). 

South  Carolina. —  State  V.  Rawls, 
2  Nott  &  McC.  331,  336  (1820)  ; 
Davis  V.  State,  (Tex.  Cr.  App. 
1909)  117  S.  W.  138  (statement  by 
co-defendant). 

Utah. —  State  v.  Morteusen,  73 
Pac.   562    (1903). 

Vermont. — State  v.  Magoon,  68  Vt. 
289,   35  Atl.  310    (1895). 

England. —  Rex  v.  Bromhead,  71  J. 
P.  103  (1907);  Rex  v.  Bexley,  70  J, 
P.  263   (1906),  per  Grantham,  J. 

2.  The  contrary  view  has  been  main- 
tained. People  V.  Rowland,  12  Cal, 
App.  6,  106  Pac.  428    (1909). 
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garding  the  existence  of  any  other  material  fact.®  Alleged  admis- 
missions  by  aioeused  from  his  failure  to  deny  incriminating  state^ 
ments  made  in  his  presence  are,  it  is  said,  subject  to  the  same 
rules  as  applied  to  confessions.* 

Incompetency  of  Person  addressing  Accused. —  It  is  not  a  con- 
sideration of  any  importance  that  the  person  who  makes  a  relevant 
assertion  in  the  presence  of  a  criminal  defendant  would  himself 
be  incompetent  to  testify  as  a  witness  on  the  point  to  the  same 
effect.^ 

§  1421.  (Silence   as   Proof   of   Acquiescence);    Self-serving 

Statements —  Only  as  hona  fide  admissions  are  the  statements  re- 
ceived in  silence,  or  made  the  subject  of  a  partial  reply,  admis- 
sible to  charge  the  person  addressed,  as  acquiescing  in  the  truth  of 
the  statement.  The  declarant  is  not  entitled  to  use  his  self-serv- 
ing statements-^  except  so  far  as  fairly  necessary  to  qualify  the 
effect  of  the  concatenated  facts,  the  statement  and  his  conduct  in 
respect  to  it,  used  against  him.^ 

A  denial  by  the  defendant  of  liability  for  an  offense  makes  the 
charge  in  his  presence  irrelevant.®  Should  the  accused,  however, 
answer  in  part,  his  reply  will  be  considered  by  the  jury  as  a 
whole.* 

3.  Where  the   defendant's  wife  in  98     (1867);     Richards    v.   State,    82 
his  presence  exclaimed,  "We  will  sell  Wis.  173,  51  N.  W.  652   (1893). 
liquor  in  spite  of  all  the  officers  of  §  1421-1.  Williams  v.  Mower,  29  S. 
station  I,"  the  defendant's  failure  to  C.  333,  7  S.  E.  305   (1888). 

deny  the  statement  was  held  "  some  2.  A  party  cannot  turn  his  state- 
evidence  of  an  admission  on  his  part,  °^«"ts  ^"  ^'^  "^"^  fa'^'T,  which  are 
if  the  declaration  was  understood  by  ^^  *  ™'«  incompetent;  Shively  v. 
him  in  the  sense  first  mentioned  ^""''^^  Tellurium  Gold-Min.  Co.,  129 
(that  husband  and  wife  were  engaged  ^^^-  ^'^'  ^1  ?-=.  939  (1900)  ;  David- 
,,.  ,.  ,  ,  .,  ,,  .  son  V.  State,  135  Ind.  354,  34  N.  E. 
m  selling  liquor),  and  if  the  circum- 
,  a!  i,  4.  r  973  1893)  ;  Ganton  v.  Size,  32  U.  C. 
stances  were  such  that  according  to  ^          '  '                 ■/   «      ,        ^. 

,  •  1,         t       11  ,ij  Q'   B.   473    (1863),    into   evidence  in 

human  experience  he  naturally  would  ,  .  .  , 

,.,,.,..  ^,      .      ,.   ,  his  own  favor  by  the  simple  expedient 

have  repudiated  it,  if  the  implied  as-  ,  •     j.-        j,         '      ,. 

^  ,      V,  °i  communicating  them  to  his  oppo- 

sertions    were    not    true.        Com.   V.  „     ,        ,     ™    .        ,,  xi,       j    • 

nent  and  offering  them  as  the  admis- 

Funai,   146  Mass.   570    ( 1888 ) .  ^.^^^  ^^  ^^^  ^^^^^^_    g^_  j^^^  ^_  q,^^^. 

The  application  of  the  rule  is  not  „^i^    ^    p^^.^.,     (^la.)     466     (1838); 

limited  to  statements  in  presence  of  clement  v.  Drybread,  108  Iowa  701, 

the   defendant.     It  haiS  been   applied  yg  jj_  \y_  335  (1399). 

also  to  the  prosecuting  witness.  State  3.  Low  v.  State,  108  Tenn.  137,  65 

V.   Burton,  94  N.  C.  947    (1886).  S.  W.  401  (1901)  ;  Kendrick  v.  State, 

4.  Hauger  v.  V.  8.,  (W.  Va.  1909)  9  Humphr.  (Tenn.)  723  (1849)  ;  Reg. 
173  Fed.  54,  97  C.  C.  A.  373.  v.  Welsh,  3  F.  &  F.  275    (1863). 

5.  Martin  v.  State,  39  Ala.  523  4.  Com.  r.  Robinson,  165  Mass.  426, 
(1865);    People   v.   MoCrea,    33    Cal.       43  N.  E.  131   (1895). 
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§  1422.  (SUence  as  Proof  of  Acquiescence) ;  Inference  of  Ac- 
quiescence rebuttable. —  In  the  absence  of  facts  grounding  an  es- 
toppel ^  the  failure  to  deny  may  be  controlled  in  its  effect  by  other 
evidence.^  In  other  words,  non-denial  is  merely  one  fact  amon^ 
others,  bearing  on  the  question.    It  is  not  conclusive  in  its  nature.^ 

§  1423.  (SUence  as  Proof  of  Acquiescence) ;  Conditions  of 

Admissibility. —  If  the  circumstances  are  such  that  a  party  is  free 
to  reply  to  a  statement  made  in  his  presence,  his  failure  to  do  so 
has  no  relevancy  to  the  existence  of  the  fact  stated  unless  four 
further  conditions  concur.  Before  stating  these  conditions  of  ad- 
missibility, which  is  shortly  to  be  done,  it  may  be  premised  that 
the  burden  is  upon  the  proponent  of  the  evidence  to  show'''  to  the 
satisfaction  of  the  court,^  that  they  exist  in  any  particular  case. 
There  is,  however,  no  impropriety  in  leaving  the  question^  as  well 
as  that  of  weight  *  to  the  jury,     (a)  The  party  must  be  shown  to 


§  1422-1.  "  Unless  the  party  assert- 
ing the  claim  does  it  ■with  a  view  to 
ascertain  the  claim  of  the  person  upon 
■whom  he  makes  the  demand,  and  in 
order  to  know  how  to  regulate  his 
own  conduct  in  the  matter,  and  this 
is  known  to  the  opposite  party,  and  he 
remains  silent,  and  thereby  leads  the 
adversary  astray,  mere  silence  is,  and 
ought  to  be,  no  ground  of  inference 
against  any  one."  Mattocks  v.  Ly- 
man,  16  Vt.   113,   119    (1844). 

2.  Flanagin  v.  State,  25  Ark.  93,  94 
(1867)  (threats  and  promises)  ;  Hag- 
enbaugh  v.  Crabtree,  33  111.  225 
(1864)  ;  Cable  v.  Bowlus,  21  Ohio  Cir. 
Ct.  53,  11  Ohio  Cir.  Dec.  526   (1900). 

3.  Jones  v.  Morrell,  1  C  &,  K.  266, 
47  E.  C.  L.  266  (1844). 

§  1423-1.  People  v.  Mallon,  103  Cal. 
513,  514,  37  Pac.  512  (1894);  Drum- 
right  V.  State,  29  Ga.  430  (1859). 

2.  Miller  v.  Dill,  149  Ind.  326,  49 
N.  E.  372  (1897)  ;  State  v.  Burton, 
94  N.  C.  947  (1886)  ;  Pierce  v.  Pierce, 
66  Vt.  369,  29  Atl.  364  (1894).  "So, 
if  the  matter  is  of  something  not 
within  his  knowledge;  if  the  state- 
ment is  made  by  a  stranger,  whom  he 
is  not  called  on  to  notice;  or  if  he  is 
restrained  by  fear,  by  doubts  of  his 


rights,  by  a  belief  that  his  security  ' 
will  be  best  promoted  by  his  silence; 
then  no  inference  of  assent  can  be 
drawn  from  that  silence.  Perhaps  it 
is  within  the  province  of  the  judge, 
who  must  consider  these  preliminary 
questions  in  the  first  instance,  to  de- 
cide ultimately  upon  them."  Com.  v. 
Keuney,  12  Meto.  (Mass.)  235,  237 
(1847). 

3.  State  V.  Perkins,  3  Hawks  (N. 
C.)    377   (1824). 

4.  Perry  v.  Johnston,  59  Ala.  648 
(1877);  Morrill  v.  Eichey,  18  N.  H. 
295  (1846);  Jewett  v.  Banning,  21 
N.  Y.  27  (1860)  ;  McCann  V.  Hallock, 
30  Vt.  233  (185S).  "  'Whether  a  per- 
son is  bound  to  speak  when  statements 
and  declarations  adverse  to  his  inter- 
ests are  made,  is  often  a,  perplexing 
question,  and  it  is  difficult  to  state 
a  rule  applicable  to  all  cases,  as  the 
question  so  often  depends  upon  the 
circumstances  attending  the  case." 
Pierce  v.  Pierce,  66  Vt.  369,  375 
(1894). 

The  evidence  is  to  be  credited  with 
caution. —  People  v.  Mallon,  103  Cal. 
513,  37  Pac.  512  (1894);  Chapman 
V.  iState,  109  Ga.  157,  34  S.  E.  369 
( 1899 )  ;   May  v.  Coffin,  4  Mass.   841 


§1424 
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hiave  imderstood  the  statement,  (b)  It  must  appear  that  it  would 
'have  been  natural  to  have  denied  the  statement  if  it  had  been 
fake,  (c)  The  person  addressed  must  possess  at  the  time  ade- 
quate knowledge  on  the  subject  covered  by  the  statement,  (d) 
He  must  have  been  physically  and  -mentally  able  to  deny  the  state- 
ment had  he  seen  fit^ 

§  1424.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility);    (a)    Statement    must    have    been   understood 

Affirmative  evidence  must  be  produced  by  the  proponent  ^  to  the 
effect  that  the  statement  was  a  definite^  declaration  of  fact  f  and 


( 1808 )  ;  Wallace  V.  Goodall,  18  N.  H. 
439  (1846).  "  This  kind  of  evidence 
should  always  be  received  with  cau- 
tion." Corser  v.  Paul,  41  N.  H.  24 
(1860). 

5.  "  In  some  cases,  where  a  similar 
declaration  is  made  in  one's  hearing, 
and  he  malces  no  reply,  it  may  be  a, 
tacit  admission  of  the  facts.  But 
this  depends  on  two  facts:  first, 
whether  he  hears  and  understands  the 
statement  and  comprehends  its 
bearing;  and  secondly,  whether  the 
truths  of  the  facta  embraced  in  the 
statement  is  within  his  own  knowl- 
edge, or  not ;  whether  he  is  in  such  a 
situation  that  he  is  at  liberty  to  make 
any  reply;  and  whether  the  statement 
is  made  under  such  circumstances, 
and  by  such  persons,  as  naturally  to 
call  for  a  reply,  if  he  did  not  intend 
to  admit  it."  Com.  v.  Kenney,  12 
Mete.   (.Mass.)   235,237   (1847). 

§  1424-1.  Josephi  v.  Furnish,  27  Or. 
260,  41  Pac.  424  (1895);  Allison  v. 
Barrow,  3  Coldw.  (Tenn.)  414,  91 
Am.  Dec.  291  (1866);  Cabiness  v. 
Holland,  (Tex.  Civ.  App.  1895)  30 
S.  W.  63.  See  also,  People  v.  Cas- 
oone,  185  N.  Y.  317,  78  N.  E.  287 
(1906)  (shrugging  shoulders  by  ac- 
cused not  sufficient). 

2.  Chapman  v.  State,  109  Ga.  157, 
159,  34  S.  E.  369   (1899). 

3.  State  !'.  Foley,  144  Mo.  600,  46 
S.  W.  733    (1898). 

4.  Alabama. —  Downing     v.     Wood- 


stock Iron  Co.,  93  Ala.  262,  9  So. 
177    (1890). 

California. —  Dawson  v.  Schloss,  93 
Cal.  194,  29  Pac.  31    (1892). 

Georgia. —  Simmons  v.  State,  115 
Ga.  574,  41  S.  E.  983  (1902)  ;  Moye 
V.  State,  66  Ga.  740  (1881).  See 
also  Jones  v.  State,  2  Ga.  App.  433, 
58  S.  E.  559    (1907). 

Indiana. — -Pierce  v.  Goldsberry,  35 
Ind.  317    (1871). 

Iowa. —  Martin  v.  Capital  Ins.  Co., 
85  Iowa  643,  52  N.  W.  534   (1892). 

Massachusetts. — -  Farrell  v.  Weitz, 
160  Mass.  288,  35  K  E.  783  (1894)  ; 
Com.  V.  Galavan,  9  Allen  271   (1864). 

Michigan. —  Sanscrainte  v.  Torongo, 
87  Mich.  69,  49  N.  W.  497    (1891). 

New  York. —  People  v.  Bissert,  75 
N.  Y.  Suppl.  630,  72  App.  Div.  620 
(1902)  ;  Garnsey  v.  Rhodes,  18  N.  Y. 
Suppl.  484  (1892);  Kelly  v.  People, 
55  N.  Y.  565,  14  Am.  Rep.  343   (1874). 

North  Carolina. —  State  v.  Burton, 
94  (N.  C.  947   (1886). 

Oregon. —  Josephi  v.  Furnish,  27  Or. 
260,  41  Pac.  424   (1895). 

Pennsylvania. —  Cain  v.  Cain,  140 
Pa.  St.  144,  21  Atl.  309    (1891). 

Texas. —  Cabiness  v.  Holland,  (Civ. 
App.)  30  S.  W.  63  (1895)  ;  Taliaferro 
V.  Goudelock,  82  Tex.  521,  17  S.  W. 
792  (1891)  ;  Bookser  v.  State,  26  Tex. 
App.  593,  10  S.  W.  219  (1888)  ;  Ingle 
V.  State,  1  Tex.  App.  307   (1876). 

Actual  hearing  Is  a  matter  for  evi- 
dence.    Davis   r.  State,   131   Ala.  10, 
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All  Attendant  Facts  Consideeed. 
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that  the  party  actually  heard  *  and  understood  it.®  In  other  words, 
the  silence  must  amount  to  voluntary  demeanor.® 

§  1425.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility;  [a]  Statement  must  have  been  understood); 

All  attendant  objective  facts  considered. — ^All  relevant  circum- 
stances will  be  considered,  both  those  which  relate  to  the  external 
world  and  those  which  more  closely  concern  the  state  of  conscious- 
ness of  the  party  himself.  Thus  the  loudness  of  tone  in  which  a 
remark  ia  made,^  the  intervention  of  objects  calculated  to  deflect 
sound,^  the  proximity  of  the  speaker,  all  are  or  may  be  material 


31  So.  569  (1902)  ;  State  v.  Middle- 
ham,  62  Iowa  150,  17  N.  W.  446 
(1883).  This  proof  may  be  circum- 
stantial. State  V.  Crafton,  89  Iowa 
109,  56  N.  W.  257  (1893)  ;  Hochrieter 
».  People,  2  Abb.  Dec.  (N.  Y.)  363, 
1  Keyes  66  (1864).  Thus,  whether 
one  was  asleep  at  a  particular  time 
is  for  the  determination  of  the  jury. 
State  V.  Morgan,  35  W.  Va.  260,  13 
S.  E.  385   (1891). 

5.  Alabama. —  Clarke  v.  State,  78 
Ala.  474,  56  Am.  Rep.  45  (1885). 

Indiana. —  Leach  v.  Dickerson,  14 
Ind.  App.  375,  42  N.  E.  1031   (1895). 

Jowa. —  Martin  v.  Capital  Ins.  Co., 
85  Iowa  643,  52  N.  W.  534   (1892). 

Kentiicky. —  Eaton  v.  Com.,  28  Ky. 
L.  Rep.  906,  90  S.  W.  972   (1906). 

Massachusetts. —  Com.  v.  Kenney, 
12  Mete.  235,  46  Am.  Dee.  672  (1847). 

'North  Carolina. —  State  v.  Burton, 
94  N.  C.  947    (1886). 

Tennessee. —  Queener  v.  Morrow,  1 
Coldw.   123,    130    (1860). 

Texas. —  O'Quinn  v.  State,  (Cr. 
App.  1908),  115  S.  W.  39;  Frazier 
V.  State,  (Tex.  Cr.  App.  1907)  105 
S.  W.  508,  509.  No  inference  of 
acquiescence  can  properly  be  drawn 
where  the  defendant  is  not  con- 
scious. People  V.  Koerner,  154  N.  Y. 
355,  48  2Sr.  E.  730  (1897);  Lanergan 
V.  People,  39  N.  Y.  39,  6  Transcr.  App. 
84,  5  Abb.  Pr.  (N.  S.)  113,  6  Park. 
Cr.  209   (1868);  State  v.  Perkins,  10 


N".  C.  377  (1824).  So,  where  he  is 
asleep,  though  he  may  talk  during 
the  sleep.  People  v.  Robinson,  19  Cal. 
40  (1861);  State  v.  Morgan,  35  W. 
Va.  135,  S.  E.  385  (1891).  The  same 
result  follows  where  the  accusation  is 
made  in  a  language  which  the  accused 
does  not  understand.  Territory  v.  Big 
Knot  on  Head,  6  Mont.  242,  11  Pac. 
670    (1886). 

Conditions  of  acquiescence. — "Ac- 
quiescence, to  have  the  effect  of  ad- 
mission of  the  party  to  be  affected 
thereby,  must  exhibit  some  act  of  the 
mind,  and  amount  to  voluntary  de- 
meanor or  conduct  of  the  party.  And 
whether  it  is  acquiescence  in  the 
conduct  or  in  the  language  of  others, 
it  must  plainly  appear  that  such 
conduct  was  fully  known,  or  the 
language  fully  understood  by  the 
party  before  any  inference  can  be 
drawn  from  his  silence."  BasS'  v. 
Tolbert,  (Tex.  Civ.  App.  1908)  113 
S.  W.  1077. 

6.  State  V.  Blackburn,  (Del.  1893) 
75  Atl.  536. 

i  1425-1.  Vincent  v.  Huff,  8  Serg.  & 
R.   (Pa.)  381   (1S22). 

2.  Weightnovel  v.  State,  (Fla.  1903) 
35  So.  856  (outside  room)  ;  Yale  v. 
Dart,  17  N.  Y.  Suppl.  179  (1891)  ; 
Josephi  V.  Furnish,  27  Or.  260,  41 
Pac.  424  (1895)  (around  a  corner; 
excluded).  See  also,  State  v.  Baruth, 
(Wash.  1907)  91  Pac.  977  (closed 
door). 


§§  1426,1427        Adjiissioks;  By  Condtict.  1804 

oonsideratiorLS  in  determining  whether  it  may  fairly  be  inferred 
that  the  party  heard  the  statement  and  understood  it.^ 

§  1426.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility;  [a]  Statement  must  have  been  understood); 

Understanding  assumed  from  hearing. —  If  it  appears  that  a  per- 
son heard  a  remark,  it  may  fairly  he  assumed,  in  the  absence  of 
evidence  to  the  contrary,  that  he  understood  it.  If  made  in  a 
party's  hearing,  it  is  not  necessary  that  it  should  have  been  made 
in  his  immediate  presence.^  To  put  the  matter  somewhat  differ- 
ently, one  may  be  said  to  be  "  present "  if  there  is  "  proximity 
within  a  distance  suiScient  to  permit  hearing." "  Physical  pres- 
ence, however,  is  by  no  means  tantamount  to  hearing.  Neither  is 
its  absence  conclusive  against  it.  Distance  is,  in  fact,  but  one 
consideration  bearing  on  the  question  as  to  whether  a  statement 
made  in  a  party's  presence  was  actually  heard  and  understood  by 
him.  In  other  words,  proof  that  a  remark  is  made  within  hearing 
distance  of  a  person  is  not  equivalent  to  proof  that  the  remark  was 
heard,®  unless  the  person  must  necessarily  have  heard  it,*  or  it 
can  reasonably  be  inferred  that  he  did  so. 

§  1427.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility;  [a]   Statement  must  have  been  understood); 

All  attendant  subjective  facts  considered In  determining  how  far 

an  inference  reasonably  arises  that  a  person  understood  a  statement 
because  made  in  his  presence,  it  is  not  sufficient  to  consider  only 
the  objective  surrounding  circumstances.  It  is  also  important  to 
ascertain  the  mental  state  and  condition  of  the  party  at  the  time  at 
which  the  statement  was  made  within  his  hearing.  It  must  appear 
that  he  both  heard  and  understood,^  the  declaration  in  question. 

3.  State   V.   Record,    (N.    C.    1909),  Neile  v.  Jakle,  3  C.  &  K.  709,  61  E.  C. 

65   S.   E.   1010.  L.  709   (1849). 

§  1426-1.  Neile  v.  Jakle,  2  C.  &  K.  §   1427-1.    Whether  the  person  in 

709    61  E.  C.  L.  709    (1849).  question  was  familiar  with  the  lan- 

Z.  People  V.  Philbon,  138  Cal.   530,  ^^^^  ^^  '^'"'^'^  ^^^^  '■e™^'-^  is  made, 

71  Pac.  650    (1903);  JosepH  v.  Fur-  '"    ^"    important    consideration.      It 


nish,  27  Or.  260,  41  Pac.  434   (1895) 
3.  Jackson  v.  Builders'  Wood  Work' 


must  he   shoA\'n  that   he   was   if  the 

statement     and     silence     are     to     be 

deemed  relevant.     Riley  v.  Martinelli, 
ing  Co.,  36  N.  Y.  Suppl.  237,  91  Hun      g^  ^^^_  j^g^  33  p^^_  5^9^  33  j^    g^_ 

435    (1895).  Kep     209,    21    L.    R.    A.    33    (1893); 

4.    Josephi  v.  Furnish,  37  Or.  260,  Thompson    v.    Didion,    10   Manit.   246 

41  Pac.  434   (1895)  ;  Moore  v.  Smith,  (1894).    See  also,  Wright  )-.  ^laseras, 

14   Serg.    &   R.    (Pa.)    388     (1836);  56  Barb.   (N.  Y.)   521   (1869). 


1805  Effect  of  I^ain  in  Ui vesting  Attention.         §  1427 

If  the  person  appears  to  have  been  nnconscious,^  asleep,^  or  even 
semi-unconscious,*  the  statement  is  incompetent,  though  there  is 
some  evidence  that  the  person  may  be  shauHning  his  unconscious- 
ness." The  result  is  the  same  if  it  shall  be  made  to  appear  that 
the  person  in  question  was,  at  the  time,  drunk  or  stupefied.®  It  is 
also  important  to  ascertain  whether  the  party  whose  conduct  is  in 
question  is  in  full  possession  of' his  normal  faculties  in  other  par- 
ticulars. If  it  shall  appear  that  he  was  so  deaf  '^  as  to  be  unable 
to  hear,  no  inference  will  be  drawn  from  his  silence. 

Attention. — Other  facts  may  rob  silence  of  all  probative  force. 
The  person  in  question  may  have  been  both  physically  and  men- 
tally able  both  to  hear  and  to  understand  what  was  said  to  him, 
without,  in  a  particular  instance,  actually  doing  either.  The  re- 
mark may,  for  various  reasons,  not  have  attracted  his  attention.  In 
order  that  an  inference  should  arise  to  the  effect  that  the  individ- 
ual in  question  understood  a  given  statement  made  in  his  presence, 
it  must  affirm'atively  appear  that  his  attention  was,  in  point  of 
fact,  directed  to  the  remark,^  i.  e.,  that  he  was  listening  to  it.®  If 
it  has  been  rendered  probable  by  the  evidence  adduced  that  his  at- 
tention was  so  diverted  from  what  was  being  .said  'at  the  time  by 
present  suffering,^"  occupation  in  distinct  affairs, -^^  no  inference 
arises  from  failure  to  controvert  any  injurious  statement  made  in 
the  party's  presence. 

2.  Dean  v.  State,  105  Ala.  21,  17  9.  Steer  v.  Little,  44  N.  H.  613 
So.    28     (1894);    People   V.    Koerner,        (1863). 

154  N.  y.  355,  48  N.  E.  730   (1897)  ;  A   question  for   the  jury.— Wherp 

Gowen  v.  Bush,  76  Fed.  349,  22  C.  C.  t^e  facts  are  shown  to  he  such  that 

A.  196  (1896).  ^^^  party  in  question  might  reason- 

3.  Lanergan  v.  People,  39  N.  Y.  39  ^^^^  ^^  thought  to  have  listened  to 
/j^ggg)  the  statenient,  whether  he  did  so,  in 

4.  Gowen  v.  Bush,  22  C.  C.  A.  196,  P°'°*  °*  *'''=*'  ^'  "  question  for  the 
76  Fed.  349    (1896).  J^'^-      ^*^*^  *"    ^'^^'    (^-   J"    ^^O^' 

5.  People  V.  Koerner,  154  N.  Y.  355,       ^^,^'  l^t'--,-,-  tt  ■       x,     ^ 

48  N.  E.  730   (1897).  Jl    ^'^'^'"'"g  "■  ^"^""^   ^-   C"-   78 

-     „,    ,         '           ,  .          o     „     ,  N.   Y.  Suppl.  1015,  77   App.  Div.  74 

6.  State  V.  Perkins,  3  Hawks  (1902)  ;  Tinker  ..  New  York,  etc.,  E. 
(N.  C.)  377  (1824).  See  also,  Co.,  36  N.  Y.  Suppl.  672,  92  Hun 
Bloomer  v.  State,  (Ark.  1905)  87  S.  259  (1895)  ;  §  1433.  See  also,  Tate 
^-  *^®'  V.   State,     (Miss.    1909)     48    So.    13 

7.  Tufts   V.    Charlestown,    4   Gray  (arm  shot  off) 

(Mass.)  537  (1855).  n.     ^rury    v.    Hervey,    126    Mass. 

8.  Jones  v.  State,  65  Ga.  147,  150  519  (1879);  Moore  v.  Smith.  14 
(1880),  ■  Serg.  &  R.    (Pa.)    388    (1826). 
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§  1428.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility) ;  (b)  Denial  must  be  natural. —  It  is  not  only  es- 
sential to  the  admissibility  of  a  statement  made  in  a  party's  pres- 
ence that  he  should  have  heard  and  understood  it.  Affirmative 
evidence  must  also  be  submitted  that  the  party  would  be  interested 
to  deny  the  statement  were  he  able  to  do  so,  i.  e.,  were  it  false.'^ 
Any  reasonable  exercise  of  administrative  'power  with  regard  to 
■the  propriety  of  admitting  into  evidence  a  statement  which  the 
party  in  whose  presence  it  was  made  receives  in  silence,  must,  in 
this  connection,  take  into  consideration  all  the  relevant  facts, 
extrinsic  and  intrinsic  pertaining  to  the  declaration.^    The  entire 


§'  1428-1.  Alabama. —  Jones  v. 
State,  107  Ala.  93,  18  So.  337  (1897). 
See  also,  Raymond  v.  State,  (Ala. 
1908)    45   So.   895. 

California. —  People  V.  Young,  108 
Cal.  8,  41  Pac.  281  (1895).  See 
also,  People  v.  Morley,  (Cal.  App. 
1908)    97  Pae.   84. 

Georgia. —  Brantley  v.  State,  115 
Ga.  229',  41  S.  E.  695  (1902).  See 
also,  lAunpkin  v.  State,  125  6a.  24, 
53  S.  E.  810  (1906)  ;  Joiner  v.  State, 
119  Ga.  315,  46  S.  E.  413  (1904); 
Graham  v.  State,  118  Ga.  807,  45  S. 
E.   616    (1903). 

Illinois. —  Slattery  v.  People,  76  111. 
317  (1875).  See  also.  People  v. 
Hagenaw,  236  111.  514,  86  N.  E.  370 
(1908). 

Indiana. —  Conway  v.  State,  118 
Ind.  483,  31  N.  E.  285   (1888). 

Imea. —  Heisler  v.  Heialer,  127  N. 
W.  823   (1910). 

Kentucky. —  Lyon  v.  Com.,  96  S. 
W.  857,  29'  Ky.  L.  Rep.  1020  (1906)  ; 
Finch  V.  Commonwealth,  92  S.  W. 
940,    29   Ky.    L.   Rep.    187     (1906). 

Massachusetts. —  Drury  v.  Hervey, 
126  Mass.  519,  522  (1879);  Com.  v. 
Brown,  121  Mass.  69  (187'6).  See 
also.  Commonwealth  v.  Dewhirst,  190 
Mass.  293,  76  N.  E.  1052    (1906). 

Michigan. —  People  v.  O'Brien,  68 
Mich.  468,  36  N.  W.  225    (1888). 

Missouri. —  State  v.  Murry,  126  Mo. 
611,  39  S.  W.  700   (1894).     See  also, 


State  V.  Salmon,  216  Mo.  466,  115  S. 
W.  1106    (1909). 

New  York. —  Stecher  Lith.  Co.  v. 
Inman,  67  N.  E.  213  ( 1903 )  ;  People 
V.  Smith,  172  N.  Y.  210,  64  N.  E.  814 
(1903). 

North  Carolina. — State  v.  Jackson, 
150  N.   C.   831,  64  S.  E.   376    (1909). 

Ohio. —  State  v.  Iden,  5  Ohio  S.  & 
C.  PI.  Dec.  627;   7  N.  P.  339    (1900). 

Pennsylvania. —  Ettinger  v.  Com., 
98  Pa,  St.  338   (1881). 

South  Carolina. —  State  v.  Carroll, 
30  S.  C.  85,  8  S.  E.  433,  14  Am.  St. 
Rep.  883  (1888).  See  also.  State  v. 
Sudduth,  74  S.  C.  498,  54  S.  E.  1013 
(1906). 

Tennessee. —  Moore  v.  State,  96 
Tenn.  209,  33  S.  W.  1046    (1896). 

Texas. — Williford  v.  State,  36  Tex. 
Cr.  414,  37  S.  W.  761  (1896).  See 
also,  Crowell  v.  State,  56  Tex.  Cr.  R. 
480,  120  S.  W.  897  (1909)  ;  O'Quinn 
V.  State,  (Tex.  Cr.  App.  1908)  115 
S.  W.  39;  Davis  r.  State,  (Tex.  Cr. 
App.  1908)  114  S.  W.  366  (threatea- 
ing  accused  merely  affects  weight)  ; 
Welch  V.  State,  (Tex.  Cr.  App.  1904) 
81  S.  W.  50. 

Vermont. —  State  v.  Magoon,  68  Vt. 
289,  35  Atl.  310   (1896). 

United  States. —  Turner  v.  Yates,  16 
How.  14,  27   (1853). 

3.  Alabama. —  Hill  v.  Bishop,  2  Ala. 
330  (1841). 

Indiana. —  Conway  v.  State,  118 
Ind.  482,  21  N.  E.  385    (1888). 
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occurrence  should,  therefore,  be  placed  before  the  jury,  who  are  at 
liberty  to  draw  any  legitimate  inferences  iTam  it  as  to  the  guilt  of 
the  accused.^    It  is  good  circumstantial  evidence.* 

That  the  party  should  find  it  natural  to  deny  a  false  statement 
made  in  his  presence  it  will,  in  general,  be  necessary  that  three 
conditions  be  complied  with.  (1)  The  statement  must  be  such 
as  to  call  for  a  reply.  (2)  The  person  making  the  assertion  (must 
be  so  situated  that  he  should  naturally  seem  to  the  person  in  ques- 
tion entitled  to  a  reply.  (3)  The  time  for  a  reply  must  reason- 
ably appear  to  him  to  have  arrived. 


Massachusetts. —  Fearing  v.  Kim- 
ball, 4  Allen  125,  81  Am.  Deo.  690 
(1862). 

Missouri. —  St.  Louis  Fourth  Nat. 
Bank  v.  Nichola,  43  Mo.  App.  385 
(1891). 

'New  York. —  Davis  v.  Gallagher, 
124  N.  Y.  487,  26  N.  E.  1045   (1891). 

South  Carolina. —  State  v.  Major, 
70  S.  C.  387,  50  S.  E.  13   (1905). 

3.  Alabama. —  Clarke  v.  State,  78 
Ala.  474,  56  Am.  Rep.  45    (1884). 

Arkansas. —  Williams  v.  State,  16 
S.  W.  816    (1891). 

California. —  People  v.  Amaya,  134 
Cal.   531,   66   Pac.   794    (1901). 

District  of  Columbia. —  McVin  v. 
V.  S.,   17  App.  Ca3.   323    (1901). 

Florida. —  Anthony  v.  State,  33  So. 
818    (1902). 

Oeorgia. —  Ware  v.  State,  96  Ga. 
349,  23  S.  E.  410    (1895). 

Illinois. —  Ackerson  v.  People,  124 
111.  563,  16  N.  E.  847    (1888). 

Indiana. —  White  v.  State,  153  Ind. 
689,  54  N.  E.  763    (1899). 

Iowa. —  State  v.  Mushrush,  97  Iowa 
444,  66  N.  W.  746  (1896). 

Maiive. —  State  v.  Reed,  62  Me.  129 
(1875). 

Massachusetts. — Com.  v.  Funai,  146 
Mass.  570,  16  N.  E.  458    (1888). 

Mississippi. —  Miller  v.  State,  68 
Miss.  221,  8  So.  273   (1890). 

Missouri. —  State  v.  Hill,  134  Mo. 
663,  36  S.  W.  223    (1895). 

New  Jersey. —  Donnelly  v.  State,  26 
N.  J.  L.  463   (1857). 


New  York. —  Kelley  v.  People,  55 
N.  Y.  565,  14  Am.  Rep.  342   (1874). 

North  Carolina. —  State  v.  Mc- 
Courry,  128  N.  C.  594,  88  S.  E.  883 
(1901). 

Ohio. —  Haberty  v.  State,  8  Ohio 
Cir.  Ct.  262   (1893). 

Pennsylvania. —  Ettinger  v.  Com., 
98  Pa.  St.  338   (1881). 

South  Carolina. —  State  v.  Stone, 
Rice  147   (1839). 

Tennessee. — Low  v.  State,  108  Tenn. 
127,  65  S.  W.  401   (1901). 

Texas. —  Wright  v.  State,  36  Tex. 
Cr.  427,  37  S.  W.  732  (1896).  See 
also.  White  v.  State,  (Tex.  Cr.  App. 
1905)    85   S.  W.   1140. 

Vermont. —  State  v.  Magoon,  68  Vt. 
289,  35  Atl.  310    (1896). 

West  Virginia. —  State  v.  Hatfield, 
48  W.  Va.  561,  37  S.  E.  626    (1901). 

Wisconsin. —  Richards  v.  State, 
82  Wis.  172,  51  N.  W.  652   (1892). 

4.  Alabama. —  Martin  v.  State,  39 
Ala.  523   (1865). 

Arkansas. —  Ford  v.  State,  34  Ark. 
649   (1879). 

California. —  People  v.  McCrea,  32 
Cal.  98  (1867). 

Illinois. —  Watt  v.  People,  126  111. 
9,  18  N.  E.  340,  1  L.  R.  A.  403 
(1888). 

Indian  Territory. —  Oxier  v.  U.  S., 
1  Indian  Terr.  85,  38  S.  W.  331 
(1896). 

Maine. —  State  v.  Reed,  62  Me.  139 
(1874). 

Missouri. —  State  v.  Walker,  78  Mo. 
380  (1883). 
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§  1429.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility;  [6]  Denial  must  be  natural);    (1)    Declaration 

must  invite  a  Reply. —  The  statement  in  respect  to  which  the  con- 
duct of  the  party  is  significant  must  be  such  as  to  call  for  a  reply.^ 
In  other  words,  the  fact  covered  by  the  -statement  and  by  it  directly 
or  indirectly  asserted  to  be  true  must  be  such  as  injuriously  to 
affect  some  considerable  interest  of  the  party  in  his  real  ^  or  per- 
sonal ^  property,  his  right  to  liberty  or  some  other  privilege,*  or 
expose  him  to  the  social  and  legal  punishment  of  crime,^    The  im- 


Nehraska' — Musfelt  v.  State,  64 
Neb.  445,  90  N.  W.  237   ( 1902 ) . 

North  Carolina. — State  v.  Suggs, 
89  N.  C.  527   (1883). 

rermomi.— State  v.  Taylor,  70  Vt. 
1,  39  Atl.  447,  67  Am.  St.  Kep.  648, 
42  L.  R.  A.  673    (1897). 

§  1429-1.  Peck  v.  Ryan,  110  Ala. 
336,  17  So.  733  (1895);  Whitney  v. 
Houghton,  127  Mass.  527  (1879); 
Larry  v.  Sherburne,  2  Allen  (Mass.) 
34  (1861);  Sira  v.  Wabash,  etc.,  R. 
Co.,  115  Mo.  127,  21  S.  W.  905,  37 
Am.  St.  Rep.  386    (1893).     See  also, 

Alalama. — -Stephens  -i'.  Barnwell, 
45  So.  233    (1907). 

Arkansas. —  ilaloney  v.  State,  121 
S.  W.  728   (1909). 

California. —  People  v.  Manasse,  9'4 
Pac.  92    (1908). 

Maine. —  Thayer  v.  Usher,  98  Me. 
468,  57  Atl.  839    (1904). 

Mississippi. —  Davis  v.  State,  37 
So.  1018    (1905). 

North  Carolina. —  State  v.  Jackson, 
150  N.  c.  831,  64  S.  E.  376    (1909). 

Washington. —  State  v.  Baruth,  91 
Pac.  977  (1907).  "Evidence  that 
a  party  remained  silent  when  dec- 
larations adverse  to  his  interests 
are  made  in  his  hearing  and  presence, 
may  be  heard  by  the  trier  when  the 
occasion  upon  which  the  declaration 
is  made  calls  for  admission  or  denial 
on  his  part."  Pierce  v.  Pierce,  66  Vt. 
369,  375   (1894),  per  Taft,  J. 

2.  Wlieeler  v.  State,  109  Ala.  56,  19 
So.  993  (1894);  Spencer  v.  Bobbins, 
106  Ind.  580,  5  N.  E.  726  (1886); 
Adams  v.  Morgan,  150  Mass.  143,  22 


N.    E.    708    (1889);    Roberts   v.   Rice, 
69  N.  H.  472,  45  Atl.  237    (1898). 

3.  Arkansas. —  Humphries  v.  Mo- 
Craw,  9  Ark.  91  (1848). 

Michigan. —  Matthews  v.  Forslund, 
112  Mich.  591,  70  N.  W.  1105  (1897). 

Missouri. —  State  v.  Henderson,  86 
Mo.  App.  482   (1900). 

North  Dakota. —  Paulson  Mercan- 
tile -Co.  V.  Seaver,  8  N.  D.  215,  77 
N.  W.  1001    (1898). 

Pennsylvania. —  Orner  v.  Hollman, 
4  Whart.  45    (1838). 

Texas. —  Simonds  v.  Firemen's  Fund 
Ins.  Co.,  (Civ.  App.  1896)  35  S.  W. 
300. 

England. —  Hayslep  v.  Gymer,  1  A. 
&  E.  162    (1834)    (gift). 

4.  Wheat  v.  Groom,  7  Ala.  349 
(1845)  ;  Walbridge  v.  Arnold,  21 
Conn.  424  (1852)  ;  Puett  v.  Beard,  86 
Ind.  104  (1882);  Pierce  v.  Golds- 
berry,  35  Ind.  317  (1871);  Kimball 
V.  Post,  44  Wis.  471    (1878). 

Right  to  damages  may  be  a.  sufiB- 
cient  interest  in  a  case  involving 
serious  injury.  Springer  r.  Byram, 
137  Ind.  15,  36  N.  E.  361,  45  Am.  St. 
Rep.  159,  23  L.  R.  A.  244  (1893); 
Olivier  (-,  Louisville,  etc.,  R.  Co.,  43 
La.  Ann.  804,  9  So.  431   (1891). 

5.  Hicks  v.  Lawson,  39  Ala.  90 
( 1863 ) .  "A  statement  is  made  either 
to  a  man,  or  within  his  hearing,  that 
he  was  concerned  in  the  commission 
of  a  crime,  to  which  he  makes  no 
reply ;  the  natural  inference  is  that 
the  imputation  is  well  founded,  or 
he  would  have  repelled  it."  State  v. 
Reed,  02  Me.  129,  142   (1874). 
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portant  consideration  is  the  mental  attitude  of  the  party  who 
hears  and  understands  the  statement.  Should  he  suppose,  though 
erroneously,  that  he  has  an  interest  in  the  subject-matter  under 
discussion  his  silence  may  be  significant,  in  view  of  the  statements 
made  in  his  hearing.  On  the  other  hand,  should  the  party 
addressed  be  falsely  led  to  believe  that  he  has  no  concern  in  the 
subject  matter  of  the  inquiry,  his  silence  loses  all  probative  force.* 
In  like  manner  where  a  party  is  led  to  think  that  he  has  no  motive 
to  respond  to  the  statements  made  in  his  presence,  e.  g.,  because 
the  remarks  were  sufficiently  favorable  to  him,^  failure  to  reply 
possesses  no  evidentiary  value. 

Party  expected  to  speak. —  The  person  addressed  must  not  only 
suppose  that  he  is  concerned  in  the  matter  involved  in  the  state- 
ment, he  must  realize  that  he  is  the  person  addressed  and  is,  at 
least,  expected  to  speak  and  at  liberty  to  do  so.  Where  the  remarks 
in  question  are  not  addressed  to  the  party®  or  apparently  intended 
for  his  consideration,^  or  where,  for  any  other  reason,  he  may 
rationally  think  that  he  is  not  to  be  affected  by  his  silence,-^"  his 
conduct  in  the  matter  may  have  no  probative  value  whatever. 


Statement  of  listener's  admission. 

—  Where  the  statement  made  in  the 
presence  of  a  party  concerns  a  former 
admission  which  the  latter  is  said  to 
have  made  a  aufScient  inducement  for 
him  to  speak  may  reasonably  he 
thought  to  have  been  furnished. 
State  V.  Rosa,  (N.  J.  1905)  62  Atl. 
695. 

6.  A  fortiori,  no  inference  of  acqui- 
escence can  be  drawn  from  silence 
where  the  party  in  question  affirma- 
tively knows  that  he  has  no  interest 
in  the  subject  under  discussion.  Guy 
V.  Manuel,  89  N.  C.  83    (1883). 

7.  People  V.  Foo,  112  Cal.  17,  44 
Pac.  453    (1896). 

8.  Lawson  v.  State,  20  Ala.  65,  68, 
80  ( 1852 )  ;  Rolfe  v.  Rolfe,  10  Ga.  143, 
145  (1851)  ;  State  V.  MuUins,  101  Mo. 
514,  518,  14  S.  W.  625  (1890);  Fry 
V.  Stowers,  92  Va.  13,  22  S.  E.  500 
(1895).  See  also,  Eaton  v.  Com.,  28 
Ky.  L.  Rep.  906,  90  S.  W. 
(1906). 

9.  Gale    v.    Lincoln,    11    Vt. 
(1839).      "The    interview   was   with 
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her  husband,  not  with  her;  it  does 
not  appear  that  she  was  inquired  of  in 
the  matter.  If  she  was  not  called 
upon  to  speak,  was  not  inquired  of, 
and  made  no  response,  then  there  was 
no  such  acquiescence  as  would  bind 
her,  nor  justify  the  master  in  finding 
from  her  silence  any  admission  of 
the  truth  of  Nathan's  statements." 
Pierce  v.  Pierce,  66  Vt.  369,  375 
(1894),  per  Taft,  J. 

10.  Alabama. —  Collier  v.  Dick,  111 
Ala.  263,  18  So.  522   (1895). 

Iowa. —  Ludwig  v.  Blackshere,  103 
Iowa  366,  71  N.  W.  356  (1897). 

Maine. —  Ware  v.  Ware,  8  Me.  42 
(1831). 

Missouri. —  State  v.  Hamilton,  55 
Mo.  520   (1874). 

New  York. —  Gerding  v.  Funk,  64 
N.  Y.  Suppl.  423,  48  App.  Div.  603 
(1900). 

Pennsylvarm.. —  In  re  Huston,  167 
Pa.  St.  217,  31  Atl,  553   (1895). 

Vermont. —  Brainard  v.  Buck,  25 
Vt.  573,  60  Am.  Dec.  291  (1853). 
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Inducements  to  Silence. —  The  probative  effect  of  silence  is 
still  further  reduced  where  not  only  is  there  no  inducement  to 
speak  but  a  strong  reason  for  silence  is  presented  to  the  mind  of 
the  party  to  be  affected.  If,  for  example,  a  person  is  at  the  time 
under  the  influence  of  fear,  in  the  custody  of  arresting  officers'^ 
or  is  restrained  from  making  reply  by  the  presence  of  those  with 
whom  he  is  not  in  the  habit  of  speaking  on  terms  of  equality, ^^ 
the  silence  may  be  without  logical  bearing. 

§  1430.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility;  [6]  Denial  must  be  natural);  (2)  The  Declarant 
must  be  entitled  to  reply. —  The  individual  who  makes  the  declar- 
ation must  be  one  who  is  a  proper  person  to  receive  from  the  party 
in  question  information  upon  the  subject  to  which  the  statement 
relates.-^  A  mere  stranger  is  entitled  to  no  indulgence  in  this  par- 
ticular.^   Reticence  due  to  mere  disinclination  to  discuss  private 


H.    §   1530. 

12.  Bob  V.  State,  32  Ala.  560,  565 
(1858)  (white  man  charging  guilt  on 
a  slave  in  his  master's  house ) . 

§  1430-1.  California. —  Wilkins  v. 
Stidger,  22  Cal.  232,  83  Am.  Dec.  64 
(1863). 

Indiana. —  Pierce  v.  Goldsberry,  35 
Ind.  317    (1871). 

Iowa. —  Des  Moines  Sav.  Bank  v. 
Colfax  Hotel  Co.,  88  Iowa  4,  55  N. 
W.  67   (1893). 

Massachusetts. —  Drury  v.  Hervey, 
126  Mass.   519    (1879). 

New  Hampshire. —  Corser  v.  Paul, 
41  N.  H.  24,  77  Am.  Dec.  753   (1860). 

New  York. —  Blanchard  v.  Evans, 
55  N.  Y.  Super.  Ct.  543   (1888). 

Pennsylvania. —  McClenkan  v.  Mc- 
Millan, 6  Pa.  St.  366   (1847). 

Vermont. — ^Hackett  v.  Callender,  33 
Vt.  97   (1859). 

Statements  by  children,  even  ot 
tender  years,  especially  when  closely 
related  to  the  accused,  have  been 
deemed  to  call  for  a  reply.  Geiger  v. 
State,  25  Ohio  Cir.  Ct.  R.  742  (1904) 
(4-year  old  child). 

8.  Carter  v.  Buchanan.  3  Ga.  513, 
521    (1847)  ;    Larry   v.    Sherburne,    2 


Atl.  (Mass.)  34  (1861);  People  v. 
Page,  162  N.  Y.  272,  56  N.  E.  750 
(1900)  (rape).  "What  a  stranger 
says  to  a  party,  may,  although 
uncontradicted,  not  always  be 
evidence;  it  may  be  impertinent 
and  best  rebuked  by  silence." 
Carter  v.  Buchannon,  3  Ga.  513, 
522  (1847),  per  Nisbet,  J.  "If, 
for  instance,  the  party  be  engaged  in 
defending  his  reputation  or  his  rights, 
an  assertion,  bearing  upon  the  sub- 
ject under  discussion,  and  unfavor- 
able to  him,  calls  for  a  denial,  and 
if  there  be  not  a  denial,  a  pre- 
sumption of  its  truth  arises.  But  we 
know  of  no  obligation  upon  the  party 
to  answer  every  idle  or  impertinent 
inquiry.  He  has  the  right  to  be 
silent,  unless  there  be  good  occasion 
for  speaking.  We  cannot  admit  that 
he  is  bound  to  disclose  his  private 
aiTairs,  at  the  suggestion  of  idle  curi- 
osity, whenever  such  curiosity  is  in- 
dulged, at  the  hazard  of  being  con- 
cluded by  every  suggestion,  which 
may  be  suffered  to  pass  unanswered." 
Vail  V.  Strong,  10  Vt.  457,  463 
(1838). 
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affairs  with  otHers^  especially  with,  those  who  by  reason  of  intoxi- 
cation,* or  for  some  other  cause,  are  in  no  present  condition  to 
rationally  consider  what  is  said,  has,  in  many  cases,  little,  if  any, 
logical  significance.  The  person  making  the  stateanent  need  how- 
ever have  no  relation  to  the  case  in  which  it  is  offered.^  In  any 
case,  the  person  addressed  must  be  aware  that  he  is  entitled  to 
speak.** 

Duty  to  Speak. —  Where  the  person  whose  conduct  is  alleged 
to  be  significant  not  only  knows  that  he  is  at  liberty  to  speak  in 
response  to  a  statement  made  in  his  presence  or  addressed  to  him 
but  is  also  conscious  that  he  is  under  a  duty  to  declare  himself  the 


3.  Thornton  v.  Savage,  120  Ala. 
449,  25  So.  27  (1898).  "  Evidence  of 
this  character  may  he  permitted  to 
go  to  the  jury,  whenever  the  occasion, 
upon  which  the  declaration  is  made 
in  the  presence  of  the  party,  and  the 
attendant  circumstances,  call  for 
serious  admission  or  denial  on  his 
part;  hut  the  strength  of  the  evi- 
dence depends  altogether  upon  the 
force  of  the  circumstances  and  the 
motives,  which  must  impel  him  to  an 
explicit  denial,  if  the  statement  be 
untrue.  But  if  no  good  reason  exist 
to  call  for  disclosure,  and  the  party 
decline  to  enter  into  useless  discus- 
sion, or  answer  idle  curiosity,  no  le- 
gitimate inference  to  his  prejudice  can 
be  drawn  from  his  silence."  Vail  v. 
Strong,  10  Vt.  45*,  463   (1838). 

4.  Francis  v.  Edwards,  77  N.  C. 
271  ( 1877 ) .  See  also,  Jones  v.  State, 
2  Ga.  App.  433,  58  S.  E.  559   (1907). 

6.  Morton  v.  Rils,  5  La.  413 
(1833)  ;  Selig  v.  Behfuss,  195  Pa.  St. 
200,  45  Atl.  919  (1900).  "It  is 
every  day's  practice  to  admit  in  evi- 
dence anything  said  in  the  presence 
of  the  party,  and  uncontradicted  by 
him,  and  whether  this  is  said  by  a 
stranger,  by  the  wife  of  the  party,  or 
even  by  the  opposite  party  himself,  it 
makes  no  difference."  Boyles  v.  Mc- 
Eowen,  3  N.  J.  L.  253,  254  (1810), 
per  Pennington,  J. 

6.  Broyles  v.  State,  47  Ind.  251 
(1874)  ;  Denton  v.  State,  (Tex.  Cr. 
App.  1901)    60  S.  W.  670.     See  also, 


Raymond  v.  State,  (Ala.  1908)  45 
So.  895;  Stowell  v.  Hall,  (Or.  1910) 
108  Pac.  182.  It  is  error  to  permit  a 
physician,  who  examined  accused 
pending  a  preliminary  trial  of 
another  for  the  identical  offense,  to 
state  in  detail  what  he  told  accused 
during  the  examination.  .State  v. 
Newcomb,  220  Mo.  54,  119  S.  W.  405 
(1905). 

Court  proceedings. —  One  in  open 
court  is  not  regarded  as  being  at  lib- 
erty to  speak  out  in  denial  of  charges 
of  guilt  made  against  him  at  the  time. 
No  adverse  inference,  therefore,  arises 
from  his  silence. 

A  faba«m.-^  Weaver  v.  State,  77 
Ala.  26    (1884). 

Arkansas. —  Maloney  v.  State,  121 
S.  W.  728   (1909). 

Georgia. —  Bell  v.  State,  93  Ga.  557, 
19  S.  E.  244    (1894). 

Louisiana. —  State  v.  Smith,  30  La. 
Ann.  457    (1878). 

Massachusetts. —  Com.  v.  Walker, 
13   Allen   570    (1866). 

Michigan. —  People  v.  Hillhouse,  80 
Mich.  580,  45  N.  W.  484   (1890). 

Missouri. —  State  v.  Mullins,  101 
Mo.  514,  14  S.  W.  625  (1890).  See 
State  V.  HaJe,  156  Mo.  102,  56  S.  W. 
881    (1899). 

Nebraska. — Comstock  v.  State,  14 
Neb.  205,  15  N.   W.  355    (1883). 

New   York. —  People  v.  Willett, 
N.  Y.  29,  1  N.  Y.  Cr.  355   (1883). 

Rhode  Island. —  State  v.   Boyle, 
R.  I.  537   (1883). 
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inference  of  acquieseenee  from  silence  receives  a  markeid  acces- 
sion in  cogency.  In  other  words,  M^here  the  circTimstances  are 
such  as  to  impose  npon  the  party  a  duty  to  speak/  as  where  per- 
sons are  met  for  ■the  express  purpose  of  adjusting  the  matter  under 
consideration,*  or,  for  some  other  reason,  it  is  evident  that  the 
party  whose  silence  is  being  considered  is  under  some  moral  or 
legal  duty  to  declare  his  position,®  the  inferences  to  be  drawn 
from  silence  grow  to  be  more  cogent  in  proportion  as  the  duty  of 
full  disclosure  becomes  plain  and  presising. 

Husband  and  Wife. —  Statements  by  a  wife  in  presence  of  her 
iusband,  or  vice  versa^"  are  subject  rto  the  same  tests  as  are  ap- 
plied to  the  statements  of  persons  standing  in  less  intimate 
relations.'^^ 


South  Carolina. —  State  v.  Senn,  33 
S.  C.  392,  11  S.  E.  292    (1889). 

United  States. —  U.  S.  v.  Brown,  34 
I'ed.  Cas.  No.  14,660,  4  Cranch  C.  C. 
508  (1835).  The  same  rule  applies 
to  statements  made  in  presence  of 
the  accused  at  a  coroner's  inquest. 
State  V.  Mullins,  101  Mo.  514,  14  S. 
W.  625  (1890)  ;  People  v.  Willett,  92 
N.  Y.  29,  1  N.  Y.  Cr.  355  (1883). 
So  of  any  other  preliminary  exami- 
nation partaking  of  the  orderly  nature 
of  a  judicial  hearing.  State  v.  Smith, 
30  La.  Ann.  457  (1878);  State  V. 
Hale,  156  Mo.  103,  56  S.  W.  881 
(1899). 

7.  Uncontroverted  statements  made 
in  presence  of  a  party  are  incompe- 
tent, "  unless  it  was  at  a  time  and 
under  circumstances  when  it  was  his 
duty  to  speak."  Giles  v.  Vandiver, 
91  Ga.  192   (1892). 

Where  a  legal  right  to  silence  ex- 
ists in  favor  of  the  party  addressed, 
his  failure  to  speak  is  decreased  in 
probative  value.  Bulfer  v.  People, 
141  111.  App.  70  (1908). 

8.  Darlington  v.  Taylor,  3  Grant 
(Pa.)   195   (1855). 

9.  Des  Moines  Savings  Bank  v. 
Colfax  Hotel  Co.,  88  Iowa  4,  55  N.  W. 
67  ( 1893 )  ;  Reid  v.  Barnhart,  54  N. 
C.  142  (1853)  ;  Hendrickson  v.  Miller, 
1  Mill    (S.  C.)    296    (1817);   Bessela 


V.  Stern,  L.  E.  3  C.  P.  D.  265  (1877) 
(woman  claiming  promise  of  mar- 
riage) . 

10.  Pierce  v.  Pierce,  66  Vt.  369, 
375  (1894).  See  also  Foster  v.  Hob- 
son,    (Iowa  1906)    107  N.  W.  1101. 

11.  Alabama. —  'Gillespie  v.  Bur- 
leson, 28  Ala.  551   (1856). 

Iowa. —  Owen  v.  Christensen,  106 
Iowa  394,  76  N.  W.  1003   (1898). 

Kentucky. —  Carrel  i;.  Ea,rly,  4  Bibb. 
270    (1815). 

JTeio  Jersey. —  Boyles  v.  McEowen, 
3  N.  J.  L.  253,  255    (1810). 

"New  York. —  Lindner  v.  Sahler,  51 
Barb.  332   (1868). 

The  circumstances  of  each  particu- 
lar case  have  a  controlling  influence. 
Not  all  declarations  must  be  denied 
or  taken  as  admitted.  For  example, 
a  wife  is  not  obliged  to  contradict  the 
statements  of  a  dying  husband,  made 
to  a  third  person  in  her  presence  or 
be  concluded  by  them  as  admissions. 
Pierce  v.  Pierce,  66  Vt.  369,  39  Atl. 
364   (1894). 

Missouri  regards  such  evidence  as 
being  in  contravention  of  the  statutes 
regulating  the  relations  of  husband 
and  wife  and  excludes  it  accordingly. 
Hoffman  v.  Hoffman,  126  Mo.  486,  29 
S.  W.  603  (1895)  ;  St.  Louis  Fourth 
Nat.  Bank  t).  Nichols,  43  Mo.  App. 
385     (1S91). 
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§  1431.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility;  [6]  Denial  must  be  natural);  (3)  Time  should 
be  appropriate  for  Denial. —  It  is  further  necessary  that,  the 
proper  time  for  denial  should  reasonably  seem  to  the  person  in 
question  to  have  arrived.  Should  the  circumstances  be  such  that 
it  would  not  be  natural  to  expect  a  reply  at  that  particular  time,^ 
as  vfhere  an  immediate  denial  would  constitute  an  unseemly  inter- 
ruption of  solemn^  or  orderly  proceedings  then  in  progress; 
where,  for  example,  the  declarant  is  a  minister  in  the  course  of 
the  delivery  of  a  sermon,^  failure  on  the  part  of  hearers  to  inter- 
rupt and  correct  his  statements  on  the  spat  implies  no  acquies- 
cence in  their  truth.  A  judge,*  or  an  examining^  or  committing 
magistrate  would  scarcely  permit  an  immediate  interruption  of 
proceedings  before  him  at  the  instance  of  an  accused  person  who 
desired  to  correct  a  misstatement.  The  same  rule  applies  to  prose- 
cuting officers,®  counsel,^  parties  appearing  pro  se^  or  other  per- 


§  1431-1.  MeElmurray  v.  Turner, 
86  Ga.  215  (1890)  ;  Johnson  i>.  Holli- 
dajr,  79  Ind.  151  (1881).  See  also. 
Spouse  V.  Com.,  (Ky.  1909)  116  S. 
W.  344  (mob  threatening  life)  ;  Pond 
V.  Pond's  Estate,  79  Vt.  352,  65  Atl. 
97  (1906).  "In  regard  to  admis- 
sions inferred  from  acquiescence  in 
the  oral  statements  of  others,  the 
maxim,  '  Qui  tacet  consentire  vide- 
tur,'  is  to  he  applied  with  careful 
discrimination.  Nothing,  it  has  heen 
observed,  can  be  more  dangerous  than 
this  kind  of  evidence.  It  should 
always  be  received  with  caution;  and 
never  ought  to  be  received  at  all,  un- 
less the  evidence  is  of  direct  declara- 
tions of  that  kind  which  naturally 
calls  for  contradiction."  Taylor  Ev., 
s.  737. 

2.  R.  V.  Mitchell,  17  Cox  Cr.  503, 
508    (1892)    (dying  declarations). 

Statements  made  by  a  dying  man, 
in  presence  of  accused,  regarding  the 
circumstances  attending  the  infliction 
of  the  fatal  injury  have,  however, 
been  received  in  evidence.  Donnelly 
V.  State,  26  N.  J.  L.  463,  504,  601, 
612  (1857);  People  v.  Driscoll,  107 
N.  Y.  414,  424,  14  N.  E.  305   (1887). 


3.  Johnson  v.  Trinity  Church  Soc., 
11  Allen  (Mass.)  123  (1865).  The 
statements  of  a  sermon  are  said  to 
be  "  made  under  circumstances  which 
could  hardly  require  or  admit  a  con- 
tradiction or  disclaimer."  Johnson 
V.  Trinity  Church  Society,  11  All. 
123    (1865). 

4.  Keith  v.  Marcus,  181  Mass.  377, 
63  N.  E.  924  ( 1902 )  ;  Child  v.  Grace, 
2  C.  &  P.  193,  12  E.  C.  L.  522  (1825). 

5.  Weaver  v.  State,  77  Ala.  26 
(1884);  Child  V.  Grace,  2  C.  &  P. 
193    (1825). 

6.  R.  V.  Hollingshead,  4  C.  &  P. 
242    (1830). 

7.  Puett  V.  Beard,  86  Ind.  104,  106 
(1882);  Little  v.  R.  Co.,  (N.  H. 
1903)  55  Atl.  190;  Moffit  V.  Wither- 
spoon,  10  Ired.  (N".  C.)  185,  191 
(1849);  Carr  V.  Hilton,  5  Fed.  Cas. 
No.  2,437,  1  Curt.  390  (1853).  See 
also,  Carr  v.  Hilton,  1  Curt.  (U.  S.) 
390  (1853).  Compare  In  re  Thorp's 
Will,  150  N.  C.  487,  64  S.  E.  379' 
(1909)    (plea  for  mercy). 

8.  Abercrombie  v.  Allen,  29  Ala. 
281  (1856);  Brainard  V.  Buck,  25 
Vt.  573   (1853). 
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son®  discharging  an  appropriate  function  in  court.  For  the  same  rea- 
sons a  party  is  not  at  liberty  to  make  instant  contradiction  of  the 
■statements  of  a  witness,  even  though  the  person  testifying  should 
have  been  called  by  himself/"  while  the  latter  is  giving  evidence 
in  a  judicial  hearing/^  coroner's  inquest  -^^  or  preliminary  investi- 
gation.-'^   The  rule  is  the  same  where  a  person  is  engaged  in  giving 


9.  Atercrombie  v.  Allen,  29  Ala. 
281  (1856)  ;  Johnson  v.  Holliday,  79 
Ind.  151  (1881);  Varnum  v.  Hart, 
47  Hun  (N.  Y.)  18  (1888)  ;  Child  v. 
Grace,  2  C.  &  P.  193,  12  E.  C.  L. 
522    (1825). 

10.  McElmurray  v.  Turner,  86  Ga. 
215,   12  S.  E.  359    (1890). 

11.  Alabama. — ^Collier  v.  Dick,  111 
Ala.  263,  18  So.  522   (1895). 

California. —  Wilkina  v.  Stidger, 
22  Cal.  232,  83  Am.  Dec.  64    (1863). 

Georgia. —  McElmurray  v.  Turner, 
86  Ga.  215,  12  S.  E.  359  (1890); 
Johnson  v.  Holliday,  79  Ind.  151 
(1881)  ;  Broyles  v.  State,  47  Ind.  251 
(1874).     See 

Michigan. — Connell  v.  McNett,  109 
Mich.  329,  67  N.  W.  344   (1896). 

Missouri. —  State  v.  Hale,  156  Mo. 
102,  56  S.  W.  881  (1900)  ("nodded 
his- head"). 

New  Hampshire. —  Horan  r. 
Byrnes,  72  N.  H.  93,  54  Atl.  945,  62 
L.  R.  A.  602    (1903). 

New  York. — -Leggett  v.  Schwah,  97 
N.  Y.  Supp.  805,  111  App.  Div.  341 
(1906). 

North  Carolina. —  Blackwell  Dur- 
ham Tobacco  Co.  v.  McElwee,  96  N. 
C.  71,  1  S.  E.  676,  60  Am.  Rep.  404 
(1887). 

Oregon. — Caseday  v.  Lindstrom,  44 
Or.  309,  75  Pac.  222    (1904).     See 

Pennsylvania. — McDermott  r.  Hoff- 
man, 70  Pa.  St.  31    (1871). 

South  Dakota. —  Enos  v.  St.  Paul 
E.  &  M.  Ins.  Co.,  4  S.  D.  639,  57  N. 
W.  919,  46  Am.  St.  Rep.  796   (1894). 

England. — Thomas  v.  Shirley,  11 
Wkly.  Rep.  21  (1862);  Sutherland 
V.  McLaughlin,  C.  &  M.  429,  41  E. 
C.  236    (1842). 

Canada. —  Thompson  v.  Didion,  10 


Manitoba  246  (1894).  "If  [the 
statement  were  made]  in  the  course 
of  any  judicial  hearing,  he  could  not 
interfere  and  deny  the  statement;  it 
would  be  to  charge  the  witness  with 
perjury,  and  alike  inconsistent  with 
decorum  and  the  rules  of  law.''  Com. 
V.  Kenney,  12  Mete.  235,  237  (1847). 
"  In  an  investigation  of  this  nature, 
there  is  a  regularity  of  proceeding 
adopted  which  prevents  the  party 
from  interposing  when  and  how  he 
pleases,  as  he  would  in  a  common 
conversation.  The  same  inferences 
therefore  cannot  be  drawn  from  his 
■silence  or  his  conduct  in  this  case 
which  generally  may  in  that  of  a 
conversation  in  his  presence."  Melen 
v.   Andrews,   M.   &  M.   336    (1829). 

An  accusation. —  The  rule  that  an 
undenied  statement  made  in  the 
presence  of  a  person  implicated  or  in- 
terested is  a  tacit  admission  of  the 
facts  asserted  does  not  apply  when 
such  statement  is  made  by  a  witness 
in  the  course  of  a  judicial  hearing 
in  which  the  party  implicated  or  in- 
terested could  not  interfere.  To  in- 
terrupt such  proceeding  to  deny  a 
statement  made  under  such  circum- 
stances would  be  to  charge  the  wit- 
ness with  perjury,  and  alike  incon- 
sistent with  decorum  and  the  rules 
of  law.  Hauser  v.  Goodstein,  (X. 
J.  Suppl.   1907)    66  Atl.  932. 

12.  State  r.  :\Iunins,  101  :Mo.  514. 
14  S.  W.  625  (1890)  ;  People  v.  Wil- 
lett,  36  Hun  (N.  Y.)  500,  3  Cr.  Rep. 
324    (1885). 

13.  Georgia. —  Bell  v.  State,  93 
Ga.   557,  559,  19  S.  E.  244    (1894). 

Indiana. —  Broyles  v.  State,  47  Ind. 
251    (1874). 
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his  evidence  as  a  deponent.^*  If  no  suitable  opportunity  for  reply 
is  afforded  later,  non-denial  of  statements  so  made  is  meaningless, 
in  an  evidentiary  eense.''^ 

Failure  to  deny  later. —  Failure  to  improve  a  subsequent  knovra. 
opportimity  for  denial,  as  wbere  the  party  might  testify  as  a  wit- 
ness^* or  testifying  as  a  witness  might  have  denied  the  statement 
but  failed  to  do  so,"  may  be  as  significant  as  if  an  opportunity  for 
instant  denial  were  offered  and  allowed  to  pass.'® 

Effect  of  Arrest. —  The  courts  of  several  jurisdictions  have 
deemed  the  position  of  one  under  arrest  on  a  criminal  charge  as 
presenting  an  instance  of  the  application  of  the  rule  which  re- 
gards as  insignificant  statements  made  in  a  person's  presence  at  a 
time  inopportune  for  denying  it,   however  false,'*    They  have 


•ivama. —  Com,  v.  Zorambo, 
54  Atl.  716    (1903). 

Vermont. —  State  v.  Gilbert,  36  Vt. 
145,   147    (1863). 

England. —  R.  v.  Appleby,  3  Stark. 
33   (1821)    (co-defendant). 

14.  Tobacco  Co.  v.  McElwee,  96 
N.  C.  71  ( 1887 )  ;  Helen  v.  Andrews, 
M.  &  M.  336,  31  Rev.  Rep.  736,  22 
E.   C.  L.   540    (1829). 

15.  Persona  v.  Jones,  12  Ga.  371 
58   Am.  Dec.  476    (1853)    (pleading) 

Closing  argument  is  not  a  suitable 
stage  of  a  trial  for  making  state 
ments  or  suggestions  which  shall,  un^ 
less  denied,  iaflfect  the  other  party 
Little  V.  R.  Co.,  (X.  H.  1903)  55  Atl 
190. 

One  present  merely  as  a  spectator 
is  clearly  not  affected  by  failure  to 
deny  statements  which  he  could  with 
no  propriety  have  controverted.  Col- 
lier V.  Dick,  111  Ala.  263,  18  So. 
522    (1895). 

16.  Blanchard  v.  Hodgkins,  63  Me. 
119  (1873);  Comiell  V.  McNett,  109 
Mich.  329,  67  K  W.  344  (1896); 
Simpson  v.  Robinson,  12  Q.  B'.  511, 
13  Jur.  187,  18  L.  J.  Q.  B.  73,  64 
E.  C.  L.   511    (1848). 

17.  State  V.  Dexter,  115  Iowa  678, 
87  N.  W.  417  (1901)  ;  Jones  v.  Mor- 
rell,  1  C.  &  K.  266,  268  (1844) 
(deposition).  See  also,  Simpson  v. 
Robinson,  13  Q.  B.  511   (1848). 


18.  §  1418.  But  see,  to  the  con- 
trary, Blackwell  D.  T.  Co.  v.  McEl- 
wee, 96  N.  C.  71,  1  S.  E.  676  (1887). 

19.Qeorgia. —  Graham  v.  State,  45 
S.  E.  616   (1903). 

Iowa. —  State  v.  Weaver,  57  Iowa 
730,  11  N.  W.  675  (1882).  Compare 
State  V.  Dillon,  74  Iowa  653,  38  N. 
W.   525    (1888). 

Kentucky. —  Porter  v.  Com.,  61  S. 
W.  16   (1901). 

Louisiana. —  State  v.  Carter,  106 
La.  407,  30  So.  895    (1901). 

Massachusetts. —  Smith  v.  Duncan, 
181  Mass.  435,  63  N.  E.  938  (1903)  ; 
Com.  V.  MoDermott,  123  Mass.  440, 
25  Am.  Dec.  120  (1877);  Com.  v. 
Walker,  13  All.  570  (1866)  (silence 
on  identification  excluded)  ;  Com.  v. 
Kenney,  12  Mete.  235    (1847). 

Missouri. —  State  v.  Foley,  144  Mo. 
600,  46  S.  W.  733  (1898);  State  V. 
Hovirard,  102  Mo.  142  (1890).  See 
also.  State  i;.  Kelleher,  201  Mo.  614, 
100  S.  W.  470  (1907). 

Rhode  Island. —  State  V.  Epstein, 
55  Atl.   204    (1903). 

Teicas. —  Weaver  v.  State,  43  Tex. 
Cr.  340,  65  S.  W.  534  (1901); 
Gardner  v.  State,  (Cr.  App.  1896) 
34  S.  W.  945.  See  also,  Ripley  v. 
State,  (Tex.  Cr.  App.  1910)  13G  S.  W. 
586;  Davis  v.  State,  (Tex.  Cr.  App. 
1908)    144   S,   W.   366;    Simmons  v. 
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accordingly  denied  all  force  to  the  making  of  unanswered  state- 
ments in  the  iprisoner's  presence.  The  same  considerations  iiave 
not  impressed  other  courts  to  the  same  effect.^"  When  the  relation 
of  the  speaker  to  the  accused  is  such  as  to  make  a  reply  appro- 
priate,^-^ the  person  addressed  knows  that  he  is  at  liberty  to  speak^^ 
and  other  circumstances  of  probative  force  are  presented  in  connec- 


State,  (Tex.  Cr.  App.  1906)  97  S.  W. 
1052. 

Washington. —  State  v.  MoCulluin, 
18  Wash.  394,  51  Pac.   1044    (1897). 

West  Virginia. —  Hauger  v.  U.  S., 
173  Fed.  54,  97  C.  C.  A.  372  (1909)  ; 
State  V.  Dickey,  46  W.  Va.  319,  33 
S.   E.   231    (1899). 

A  fortiori,  the  mere  fact  of  silence 
■while  under  arrest,  may  be  devoid  of 
prol>ative  force.  Where  defendant 
was  under  arrest,  and  no  statement 
■was  made  in  his  .presence  requiring 
a  denial,  the  fact  of  his  silence  should 
not  'be  admitted  as  evidence  tending 
to  show  guilt.  Graham  v.  State,  118 
Ga.  807,  45  S.  E.   616    (1903). 

Effect  of  warning. —  Silence  of  one 
under  arrest  when  warned  that  what- 
ever he  should  say  would  be  taken 
■against  him  has  been  deemed  to  be 
without  probative  force.  ■Couch  v. 
State,  (Tex.  Cr.  Ap.p.  1910)  126  S. 
W.   866. 

Where  the  prisoner  undertakes  a 
reply,  the  entire  situation  should  be 
placed  before  the  jury.  Com.  v.  Tre- 
fethen,  157  Mass.  180,  198,  31  N.  E. 
ffei  (1892).  See  also,  Kingsbury  v. 
People,  44  Colo.  403,  99  Pac. 
61  (1908).  "Was  the  prisoner 
called  upon  to  speak?  And  if  he  at- 
tempted to  speak,  did  he  have  per- 
mission to  do  so?  The  conversation 
was  not  addressed  to  him.  The  meet- 
ing at  the  inspector's  office  was  all 
planned  before  he  became  a  part  of 
it.  He  was  not  there  of  his  ovra.  ac- 
cord, but  he  was  in  custody  of  the 
officers  of  the  law,  and  ■wias  taken 
there  to  see  about  him  several  police- 
men who  had  interrogated  him  the 
night  before,  also  reporters  for  news- 
papers,   a    stenographer,    and    many 


others,  who  were  either  invited  or 
permitted  to  be  present.  To  Geiger, 
whether  guilty  or  innocent,  the  time 
and  place  was  awe-inspiring;  and,  to 
one  whose  mind  was  perturbed  by  the 
exciting  incidents  which  preceded  the 
meeting,  calmness  and  self-possession 
would  be  strangers.  To  avoid  the 
effect  of  silence  when  accusations  or 
incriminating  statements  are  made 
in  his  hearing,  must  the  prisoner  in 
all  cases  speak  and  protest?  Did  the 
law  expect  him  to  contradict  or  pro- 
test against  the  prattle  of  his  own 
little  child,  or  bear  the  presumption 
that  silence  is  confession  of  guilt? 
We  cannot  think  so.  The  law  is  not 
cruel  enough  to  exact  that  a  father, 
beset  as  was  Geiger  at  the  time  and 
place,  should  deny  the  words  of  nis 
infant  child  or  brand  them  as  false." 
Geiger  v.  State,  (Ohio  1904)  71  N. 
E.  731    (1904). 

20.  State  v.  Murry,  126  Mo.  611, 
29  S.  W.  700  ( 1894 )  ;  Kelley  v.  Peo- 
ple, 55  N.  Y.  565,  14  Am.  Rep.  342 
(1874);  Murphy  v.  State,  36  Ohio 
St.  628  (1881);  Green  v.  State,  97 
Tenn.  50,  36  S.  W.  700  (1896).  Com- 
pare, however.  State  v.  Howard,  102 
Mo.  142,  S.  W.  937  (1890);  State  V. 
Young,  99  Mo.  666,  12  S.  W.  879 
(1889).  See  also.  People  «.  Sullivan, 
(Cal.  App.  1906)   86  Pac.  834. 

21.  Kelley  v.  People,  55  N.  Y.  565, 
572  (1874)  (injured  person)  ;  Green 
1).  State,  97  Tenn.  50,  36  S.  W.  700 
(1896)  (accomplice,  confessing);  R. 
V.  Bartlett,  7  C.  &  P.  832  (1837) 
(wife)  ;  R.  V.  Drain,  8  Manit.  535 
(1892)     (person  assaulted). 

22.  People  v.  Swaile,  12  Cal.  App. 
192,  107  Pac.  134   (1909). 


1817  ClECUMSTANCES    SUGGESTING    SiLENCE.  §  1431 

tion  -with  the  failure  to  reply ,^^  the  evidence  has  been  received, 
even  -wheoi  the  party  in  question  was  under  arrest.  No  rule  of 
exclusion  has  been  formulated  by  the  prevailing  current  of  author- 
ity, due  weight,  in  each  case,  being  accorded  to  the  fact  of  arrest, 
as  furnishing  a  possible  explanation  of  silence.^*  The  question  of 
admissibility  in  each  case,  is  decided  upon  the  facts  presented  to 
the  oourt.^'  Whatever  disagreement  among  the  cases  may  exist 
as  to  the  general  eifect  of  arrest  as  explanatory  of  failure  to  speak, 
it  is  generally  agreed  that  when  the  officer  enjoins  silence  upon 
the  prisoner  or  cautions  him  not  to  speak,  no  inference  of  acqui- 
escence in  the  statements  subsequently  made  in  his  presence  can 
properly  be  drawn.^''  Conduct  in  the  presence  of  an  officer  imms' 
diately  before  arrest  stands  practically  in  the  same  position  as  con- 
duct after  arrest  has  taken  place.^'' 

Silence  of  prudence. —  The  situation  presented  to  a  party  may 
be  one  where  reasonable  business  prudence  would  suggest  caution 
in  defining  his  position  and  that  silence  would  be  fairly  necessary 
to  avoid  misunderstanding.  No  inference  of  acquiescence 
arises  from  failure  to  deny  statements  m^ade  in  cases  of  difficult  or 
dangerous  discretion  where  a  reasonable  prudence  would  suggest 
the  wisdom  of  reticence  until  an  unusual  state  of  affairs  can  be 
diagnosed  under  competent  advice. 

In  general,  where,  for  any  reason,  a  party  is  not  at  liberty  to 
speak,  e.  g.,  because  he  has  agreed  not  to  do  so,^^  or  he  is  acting 
under  advice,^^  in  accordance  with  previous  instructions,^"  or  for 
some  other  reason  at  the  time  deprived  by  some  outside  influence 
of  the  free  exercise  of  his  volition,*^  his  silence  implies  no  acqui- 
escence or  assent. 

23.  Spencer  v.  State,  20  Ala.  24,  27  919,  921  (1883)  ;  People  v.  Kennedy, 
(1852)  ;  R.  V.  Jankowski,  10  Cox.  Cr.  164  N.  Y.  449,  456,  58  N.  E.  653 
365    (1866).  (1900);   People  V.  Kessler,   13  Utah 

24.  That    arrest,   ipso    facto,   ex-       69,  44  Pac.  97    (1896). 

eludes    the    evidence    has    been    dis-  27.  People  v.  Wennerholm,   166  N. 

tiuctly    rejected   in   some    instances.  Y.  567,  60  N.  E.  259    (1901). 

People   V.   Amaya,   134   Cal.   531,   66  28.    Slattery  v.  People,  76  111.  317 

Pac.  794    (1901).  (1875). 

25.  People  v.  Williams,  133  Cal.  29.  Killian  v.  Georgia,  etc.,  R.  Co., 
165,   65   Pac.   323    (1901);    Simmons  97  Ga.  737,  35  S.  E.  384  (1895). 

V.  State,  115  Ga.   574,  41  S.   E.  983  30.    People  v.  Kessler,  13  Utah  69, 

(1902);   People  V.  Smith,  173  N".  Y.  44  Pac.  97    (1896)    (orders). 

310,  64  N.  E.  814    (1902);   Murphy  31.    Flanagin  v.  State,  25  Ark.  92 

V.  State,  36  Ohio  St.  628   (1881).  (1867)    (threats  and  promises);  Sin- 

26.  State  v.   Diskin,   34  La.   Ann.  dall  v.  Jones,  57  Ga.  85   (1876). 


§§  1432, 1433  Admissions  J  By  Conduct.  1818 

§  1432.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility);  (c)  Adequate  Knowledge.—  Failure  to  reply  to 
statements  made  in  one's  presence  is  not  an  adoption  or  acqui- 
escence in  their  truth  to  such  an  extent  as  to  make  them  those  of 
the  person  addressed,  nor  is  such  failure  even  a  relevant  fact,  un- 
less it  can  be  affirmatively  shown  that  the  person  so  addressed  was, 
at  the  time  possessed  of  adequate  knowledge,^  as  to  the  truth  or 
falsity  of  the  statement*  The  party  should  not  only  have  the  in- 
clination to  repel  the  statement  if  false,  he  must,  in  order  that 
his  failure  to  do  so  should  have  probative  force,  be  in  a  position  to 
make  his  feeling  in  the  matter  effective.     He  must  know  the  f  acts.^ 

§  1433.  (Silence  as  Proof  of  Acquiescence;  Conditions  of 
Admissibility);  (d)  Party  must  be  physically  and  mentally  capable 
of  Reply. —  That  failure  to  reply  to  a  statement  made  in  a  party's 
presence  should  have  a  significant  effect  as  proof  of  acquiescence, 
it  is  further  necessary  that  the  party  in  question  should  be  in  a 
physical  and  mental  condition  such  as  to  enable  him,  when  ad- 
dressed, to  reply  if  he  so  desires.  Where  the  individual  in  whose 
presence  a  statement  has  been  made  is  so  severely  injured  by 
shooting''^  or  other  violence,  as  to  be  unable  to  answer,  remarks 
addressed  to  him,  and  received  by  him  in  silence,  cannot  be  taken 
to  have  secured  his  assent.  If  the  one  addressed  is  merely  sick,^ 
or  in  course  of  transportation  in  an  ambulance,^  and  though  suf- 
fering some  discomfort,  is  able  to  answer,  if  so  disposed,  his  f ail- 

§    1432-1.    Robinson    v.    Blen,    20  2.     Maine. — 'Robinson  V.    Blen,   20 

Me.    109     (1841);    Edwards    v.    WW-  Me.   109    (1841). 

liamis,     2     How.     (Miss.)     846,     849  Mississippi. — Edwards  v.  Williams, 

(1838).     "The  silence  of  the  party,  2  How.  846    (1838). 

even  where  the  declarations  are  ad-  New       Hampshire Wallace      v, 

dressed     to  himself,    is   worth    very  G-oodall,  18  N.  H.  439    (1846). 

little,   as   evidence,   unless   where   he  Ohio. —  Griffith    v.    Zipperwiok,    28 

had  the  means  of  knowing  the  truth  Ohio  St.  388    (1876). 

or  falsehood  of  the  statement."     Cor-  United  States. —  Morris  r.  Norton, 

ser  V.  Paul,  41  N".  H.  24,  26   (1860).  75  Fed.  912,  21  C.  C.  A.  553   (1896). 

"If   he   did   not  know   of   his   right,  England. —  Hayslep  «.  Gvmer,  1  A. 

then     he   cannot    be   taken   to    have  &  E.  162,  3  L.  J.  K.  B.  149,  3  N.  & 

waived  his   right,   for   if  he  did  not  M.  479,  28  E.  C.  L.  96   (1834). 

know  of  his  right  his  silence  regard-  §   1433-1.    Dean  ('.  State,  105  Ala. 

ing  it  would  not  amount  to  acquies-  21,   17  So.   28    (1895). 

cence,    though    he   might    have    been  2.    Lallande    v.    Brown,    121    Ala. 

affected     had    he     made     a     positive  513,  25  So.  997    (1899). 

statement  in  ignorance  of  his  rights."  3.   Springer  v.  Byram,  137  Ind.  15, 

Chabildas  v.   Dayal   Mowji,   6    Bom-  25,  36  N.  E.  361    (1893). 

bay  L.  Rep.  557    (1904K 


1819   Statements  and  othee  Acts  Distinguished.   §§  1434, 1435 

ure  to  reply  may  still  be  siguificant,  by  leading  to  an  inference  of 
assent. 

Mental  suffering. —  The  rule  is  the  same  where  the  person  ad- 
dressed is  suffering  such  agony,  grief*  or  other  mental  agitation 
as  to  be  unable  to  understand  or  answer  ^  any  remarks  made  in  his 
presence. 

§  1434.  Probative  Force  and  Effect. —  Admissions  by  conduct 
are  properly  classified,  as  to  force  and  effect,  with  extra-judicial 
admissions.^  An  admission  by  silence,  being  in  reality  another's 
statement  adopted  by  a  party  to  be  affected,  not  being  controlled 
by  the  rules  of  procedure,  rests  for  its  force  and  effect  entirely 
upon  its  logical  quality.  In  this  respect,  it  is  to  be  judged  as  any 
other  admission^  and  may  be  oontrolled  and  explained  in  like 
manner.^  It  has  been  said  that  the  probative  force  of  this  evi- 
dence is  not  great  and  that  it  should  be  received  with  caution.* 

§  1435.  Statements  and  other  Facts. — The  statement  that  "  ad- 
missions by  conduct "  are  to  be  classed  as  admissions  of  the  extra- 
judicial type^  'ghould  not,  it  would  seem,  be  accepted  as  correct. 
In  point  of  principle,  and  the  symmetry  which  comes  from  con- 
sistency, such  a  course  seems  objectionable,  in  that  it  ignores  two 
distinctions  deeply  embedded  in  the  frame  work  of  the  English 
law  of  evidence:  (a)  that  between  statements  and  other  acts,  (b) 
that  between  the  respective  operation  of  procedure  and  logic.  In 
reality,  these  two  distinctions  are  different  illustrations  of  a  single 

4.  state  V.  Blackburn,  (Del.  1892)  Massachusetts. —  Traders'  Nat. 
75  Atl.  536.  Bank  v.   Rogers,    167   Mass.  315,   45 

5.  State  V.  Epstein,  (R.  I.  1903)  N.  E.  933,  57  Am.  St.  Rep.  458,  36 
55   Atl.  204.  L.  R.  A.   539    (1897). 

§   1434-1.    Yarborough  v.  Moss,  9  Missouri. —  Webster      v.       Kansas 

Ala.  382,  387  (1846);  Yates  t).  Shaw,  City,   etc.,   R.   Co.,   116  Mo.   114,   22 

24  111.  368   (1860),    Compare  §  1435.  S.  W.  474    (1893). 

2.  Bordine  v.  Combs,  15  N.  J.  L.  Oregon. —  Eldridge  v.  Hoefer,  77 
412    (1836);   White  v.  White,  47  N.  Pac.  874   (1904). 

Y.     Suppl.     273,     20   App.   Div.    560  Texas. —  Parlin     v.    Miller,      (Civ. 

(1897);    Commercial    Bank  v.  Jack-  App.  1901)    60  S.  W.   881. 

son,   9    S.   D.   605,   70     N.   W.     846  India. —  Rani   Chandra  Kunwar  v. 

(1897).     See  also,  Nealley  v.  Green-  Chandhuri  Narpat  Singh,  9  Bombay 

ough,  25  N.  H.  325   (1852).  L.  Rep.    (pt.   1)    267    (1907). 

3.  Alalama. — Yarborough  v.  Moss,  4.  Godwin  v.  State,  (Del.  1910) 
9  Ala.  382    (1846).  74  Atl.  1101;   Stephens  v.  Barnwell, 

Connecticut. —  Goodwin    V.     U.     S.       (Ala.  1907)  45  So.  233. 
Annuity,  etc.,  Ins.  Co.,  24  Conn.  591 
(1856). 
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fact  which  is  vet  more  fundamental  in  the  law  of  evidence,  that 
while  logic  recognizes  no  distinction  between  statements  and  other 
aats  of  a  party,  procedure,  as  applied  to  the  law  of  evidence, 
asserts  the  existence  of  a  wide  one.  In  other  words,  procedure 
places  statements,  whether  made  by  a  party  or  not,  in  a  class  by 
themselves  in  any  connection  where  the  statement  is  used  as  proof 
of  the  fact  asserted  in  it.  When  a  declaration  is  used  in  other 
connections,  i.  e.,  as  grounding  an  inference  other  than  that  of 
truth,  procedure  has  nothing  to  say.  It  permits  a  statement  to 
fall  back  into  the  general  class  of  facts  as  may  be  more  fully  seen 
elsewhere.^ 

Logically,  this  distinction  between  statements  used  in  what  may 
be  called  their  assertive  capacity,  i.  e.,  as  evidence  of  the  fact 
stated,  and  the  same  declarations  when  used  in  other  capacities 
is  as  untenable  as  is  the  general  attempt  to  distinguish  statements 
from  other  classes  of  fact.  Procedure,  however,  insists  upon  it 
and  the  English  law  of  evidence  is  unintelligible  without  bearing 
it  .constantly  in  mind.  Where  the  assertive  statement  is  made 
extra-judicially  by  a  person  not  a  party  to  the  record,  procedure 
at  once  seeks  to  prevent  its  admission  into  evidence  by  means  of 
the  rule  against  hearsay.^  Where  the  extra-judicial  assertive 
statement  is  made  by  a  party  to  the  record  procedure  receives  it 
and  technically  styles  it  an  admission.  But  in  neither  case  do 
the  peculiar  rules  of  procedure  adopted  in  this  connection,  apply 
to  acts  or  to  any  facts  other  than  statements,  or  even  to  these  when 
used  in  any  other  than  their  assertive  capacity.  For  these  reasons, 
it  has  seemed  more  in  accordance  with  legal  principles  to  confine 
the  use  of  the  term  admission  entirely  to  statements,  oral  or 
written,  when  used  in  their  assertive  capacity,  not  extending  it 
to  cover  acts  or  statements  used  in  a  relation  other  than  that  of 
establishing  the  truth  of  ithe  facts  stated. 

§  1436.  (Statements  and  other  Facts);  Admissibility  versus 

Weight —  As  is  seen  elsewhere^  logic  determines  the  weight  to  be 
given  to  the  statement  in  establishing  ithe  fact  which  it  alleges, 
according  as  the  elements  of  deliberation,  certainty,  knowledge, 
motive  to  misrepresent,  and  the  like  are  present  or  absent.  The 
act  is  merely  proof  —  prohatio,  not  levamen  probationis.     Apart 

§  1435-1.  §  1434.  3.  §§  2698  et  aeq. 

2.  §§  2574  et  seq. 


1821  Enfoecemekt  of  a  False  Distinction.  §  1437 

from  an  indeterminate  weight  to  be  given  to  the  f aot  that  he  must 
show  good  faith  to  the  tribunal  ^  the  acts  of  a  party,  other  than 
his  statements,  stand  in  the  same  position  as  the  acts  of  a  third 
person.  If  logically  relevant  to  some  proposition  in  issue  as  a  pro- 
bative or  res  gestae  fact,  they  are  admissible,^  and  only  under  these 
circumstances.  The  same  weight  is  properly  accorded  to  them, 
and  no  more,  as  would,  under  like  conditions,  be  given  to  a  simi- 
lar act  done  by  any  one.  In  other  words,  in  connection  with  a 
party's  acts  logic  .confers  both  admissibility  and  weight.  As  to 
his  statements,  it  confers  only  weight.  Admissibility  is  prescribed 
by  procedure. 

§  1437.  (Statements  and  other  Facts) ;  An  invalid  Distinction. 

—  It  m.ay  properly  be  borne  in  mind,  as  has  been  often  made  the 
subject  of  insistance,  that  this  attempt  to  distinguish  between 
assertive  statements  and  those  used  in  other  capacities  or  between 
statements  used  in  any  connection  and  other  facts  is,  at  bottom, 
artificial,  fictitious  .and  invalid.  It  is  an  incidental,  and  almost 
accidental  result  of  the  development  of  the  English  jury  system ; 
and,  while  there  is,  in  the  nature  of  things,  a  difference  between 
a  physical  fact  observed  by  the  tribunal  and  any  statement  which 
has  come  to  the  court  through  the  mind  of  a  witness,  there  is 
none  between  the  testimony  of  a  witness  concerning  the  state- 
ments which  he  has  heard  and  other  facts  which  he  has  observed. 
That  a,  party  has  stated  the  existence  of  a  material  fact,  viewed 
in  connection  vsdth  its  tendency  to  establish  that  fact,  differs  in 
no  essential  particular  from  the  doing  by  him  of  any  act  which  is 
consistent  with  the  existence  of  the  fact  in  question.  Each  act 
or  statement,  is  relevant,  so  far  as  relevant  at  all,  upon  the  exist- 
ence of  the  factum  prohandum  because  of  its  assumed  adjustment 
to  the  reality  of  things'.  In  other  words,  belief  arises  in  so  far, 
and  only  so  far,  as  the  statement  is  taken  to  have  been  given 
because  it  is  true,  because  it  would  not  have  been  made  if  the  fact 
'had  been  otherwise.  The  cogency  upon  the  mind  of  the  doing 
of  such  an  act  is  proportionate  to  the  extent  to  which  it  reason- 
ably miay  be  felt  to  be  in  reality  part  of  a  series  of  events  which 
include  the  factum  prohandum,  that  the  fact  would  not  have  ex- 
isted unless  the  one  to  be  proved  also  existed. 

§   1436-1.    §  1236.  (I860)  ;  Hills  v.  Hoitt,  18  N.  H.  603 

^-    §  1234.  (1847)  ;   Pym  v.  Tjm,  118  Wis.  662, 

3.    Walters  v.  Munroe,  17  Md.  150       96  N.  W.  429    (1903). 


§  1438  Admissions  J  By  Conduct.  1822 

It  may  he  observed^  that  "where  the  act  of  a  party  is  a  verbal 
one  it  will  be,  in  many  instances,  found  difficult  to  draw  a  satis- 
factory line  as  to  when  a  verbal  act  constitutes  a  statement,  and 
thereby  becomes  a  true  admission.  The  difficulty  arises  from  the 
circumstance  that  there  is  no  real  distinction  in  kind,  as  distin- 
guished from  degree,  between  statements  which  directly  declare 
the  existence  of  a  fact  ^  and  verbal  acts  from  the  simple  existence 
of  which  the  same  fact  may  properly  be  inferred.^  The  ultimate 
ground  for  belief 'is  the  same  in  both  cases  and  the  difficulty  is 
the  same  as  that  which  arises,  in  case  of  verbal  acts  of  a  third 
person,  i.  e.,  a  person  not  a  party,  in  an'  attempt  to  distinguish, 
in  close  cases,  between  unsworn  statements  which  are  hearsay  and 
verbal  acts  which  are  independently  relevant.*  A  common  in- 
stiance  is  furnished  in  eases  involving  direct  declarations  as  to  the 
existence  of  the  specific  intention  necessary  to  constitute  a  given 
legal  result,  e.  g.,  disclaimer,*  ratification,®  waiver®  and  the  like. 

§  1438.  Deliberative  Facts. —  It  will  be  noted  that  in  many  of 
these  cases  the  act  claimed  as  an  "  admission  "  bears  merely  on 
credibility  as  to  the  good  faith  of  the  actor.  Being  ■deliberative 
facts  rather  than  facts  in  the  res  gestce,^  their  reception  in  evi- 
dence is  largely  within  the  administrative  function  of  the  court, 
i.  e.,  his  discretion. 

§    1437-1.     Clark    v.   MoGraw,    14  Indiana. —  Scranton  v.  Stewart,  52 

Mich.  139   (1866);  Gregory  v.  Froth-  Ind.  68   (1875). 

ingham,  1  Nev.  253  (1865)  ;  Burnham  Massachusetts. —  Parker  v.   Hill,   8 

V.  Jenness,   54  Vt.  272    (1881).  Mete.  447   (1844). 

2.  A  statement  independently  rele-  New  York. —  Bronson  v.  Wiman,  8 
vant  is  admissitle  even  if  self-serv-  N.  Y.  182  (1853). 

ing.     Hayes  v.  Hill,  105  Ga.  299,  31  Pennsylvania.— 'PhiUi-pa  v.  Phillips, 

S.  E,  166    (1898)  ;  St.  Martin  v.  His  8  Watts  195    (1839). 

Creditors,  8  Rob.   (La.)   1   (1844).  Vermont. —  McCann  v.  Hallock,  30 

3.  §  3580.  Vt.  233    (1858). 

4.  Moody  D.  Nichols,  16  Me.  23  Wisconsin. —  Gillett  V.  Phelps,  5 
(1839);     Fowler    v.    Lee,     4    Munf.      Wis.  429    (1856). 

(Va.)    373    (1815)  ;    Smith  v.  Towne,  6.    Gery  v.  Redman,  1  Q.  B.  D'.  161, 

4  Munf.   (Va.)   191   (1814).  45   L.   J.   Q.   B.   267,   24  Wkly.   Rep. 

5.  Alalama. —  Sheppard  v.  Buford,      270  (1875). 

7  Ala.  90    (1844).  §  1438-1.    §§  47,  52. 
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Reasons  for  the  rule,  1469. 

value  of  peace,  1469. 

jury  may  fee  misled,  1470. 
Value  of  the  rule,  1471, 

§  1439.  Offers  of  Compromise. —  Intermediate  between  admis- 
sions, which  have  just  been  considered  in  the  three  preceding 
chapters,  and  confessions,  the  subject  of  the  following  chapter, 
partaking  somewhat  of  the  nature  of  each  species  of  evidence, 
stand  Offers  of  Compromise.  Like  admissions,  these  offers  of 
compromise  are  made  by  a  party^  or  his  legal  representative," 
and  are  usually  against  his  proprietary  or  pecuniary  interest. 
They  resemble  confessions,  on  the  other  hand,  in  that  they  are 
not  so  much  the  -concession  of  a  fact  as  that  of  a  liability,  a  con- 
clusion, in  part,  at  least,  of  law.^  In  other  words,  the  offer  of 
compromise  occupies,  for  civil  liability,  much  the  same  position  in ' 
which  a  confession  stands  to  responsibility  for  crime.  In  either 
case,  the  assertion  of  a  specific  fact  is  simply  an  -admission,  like 
any  other.  It  is  the  striking  and  characteristic  peculiarity  of 
both  classes  of  evidence  that  in  each  the  declaration  covered  by  it 
is  not  necessarily  made  simply  because  it  is  believed  to  be  true. 
Its  existence  may  be  due  to  a  widely  different  mental  state,  de- 
structive when  understood,  of  much,  if  not  all,  of  its  probative 
force.  In  case  of  the  offer  of  compromise  the  mental  state  power- 
ful enough  to  induce  a  concession  involving  a  present  loss  or 
apparent  impairment  of  interest  is  the  desire  to  bviy  peace,  to  be 
free  from  the  harassment  of  controversy,  whether  by  litigation 
or  otherwise. 

§  1440.  The  Rule  of  Exclusion. —  So  highly  does  the  positive 
law  regard  the  attainment  of  peace  between  parties  to  a  contro- 
versy that  a  rule  of  procedure,  the  substantive  law  applied  to 
procedure,  has,  though  with  ever  decreasing  stringency,  ordained 
that  if  such  could  reasonably  have  been  the  motive  for  maldng  the 
offer  of  compromise  it  will  be  taken,  as  matter  of  law,  that  such 

§  1439-1.   §§  1311  et  segr.  (1901);    Simmons  v.   State,   116  Ga. 

2.  §  1329.  583,  42  S.  E.  7T9    (1902)];  Michaels 

3.  Owens  v.  State,  120  Ga.  296,  r.  People,  208  III.  603,  70  N.  E.  74T, 
48  S.  E.  21,  22,  23  (1904)  [citing  748  (1904)  [citing  S  Oyc.  5&2;  6  Am. 
People  V.  Parton,  49  Cal.  632,  637  &  Eng.  Ency.  Law  (2d  ed.)  520;  1 
(1875);  Greenl.  E\'.,  §  170;  Davis  r.  Greenl.  Ev.,  §  170;  Johnson  r.  Peo- 
State,    114    Ga.    104,    39    S.    E.    906  pie,  197  111.  48,  64  N.  E.  826  (1902)  ]. 
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was  the  object.  It  will  be  assumed  that  the  thought  was  to  buy 
peace  regardless  of  liability.^  It  is,  .acoordangly,  the  fiat  of  pro- 
cedure that  the  statement  should  not  be  received  against  the  party 
making  it.^    It  is  peremptorily  rejected,  when  offered  for  such  a 


§  1440-1.  Chicago,  B.  &  Q.  R.  Co. 
V.  Koberts,  26  Colo.  329,  57  Pac.  1076 
(1899)  ;  Sanborn  v.  Neilson,  4  N.  H. 
501,  509  (1828).  "The  reason  why 
a  mere  oflFer  of  money  or  other  thing 
by  way  of  compromise  is  not  to  be 
evidence  against  him  who  makes  it,  is 
very  plain  and  easily  understood, — 
such  an  offer  neither  admits  nor  as- 
certains any  debt,  and  is  no  more 
than  saying  that  so  much  will  be 
given  to  be  rid  of  the  controversy." 
.Sanborn  v.  Neilson,  4  N.  H.  501,  509 
(1828).  "  The  law  excludes  such  ad- 
missions as  appear  to  have  been  made 
tentatively  or  hypothetioally,  but  ad- 
mits those  only  which  concede  the  ex- 
istence of  a  fact."  White  v.  Old  Do- 
minion S.  S.  Co.,  102  N.  Y.  660,  6 
N.  E.  289  (1886).  "The  essence  of 
an  offer  to  compromise  is  that  the 
party  making  that  offer  is  willing  to 
submit  to  a  sacrifice  and  to  make  a 
concession."  Thomson  v.  Austen,  2 
D.  &  R.  358,  361    (1823). 

Attempts  at  compromise  cannot 
be  proved  as  a  basis  for  inferring  a 
consciousness  of  liability.  Sandlin  v. 
Kennedy  Stave  &  Cooperage  Co., 
(Ala.   1910)    51  So.  622. 

Waiver.— The  benefit  of  the  rule 
is  not  waived,  it  is  said,  by  failure 
to  object  to  the  evidence  when  tend- 
ered. Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Bagley,  (Tex.  Civ.  Ajpp.  1910)  127 
S.  W.  254, 

2.  Alabama. — Zimmerman  Mfg.  Co. 
V.  Dunn,  50  So.  906  (1909)  ;  St.  Louis 
&  S.  F.  E.  Co.  V.  Cash  Grain  Co.,  50 
So.  81  (1909)  ;  Feibelman  v.  Man- 
chester F.  Assur.  Co.,  108  Ala.  180, 
19  So.  540   (1896). 

Arizona. —  Davis  v.  Simmons,  1 
Ariz.  25,  25  Pac.  535   (1866). 

Arkansas. —  American    Ins.    Co.    v. 
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Hornbarger  &  Harris,  85  Ark.  337, 
108   S.   W.   213    (1908)     (insurance). 

California. —  Rose  v.  Rose,  112  Cal. 
341,  44  Pac.  658   (1896). 

Colorado. —  Denver  &  R.  G.  R.  Co. 
V.  Brennaman,  100  Pac.  414  (1909)  ; 
Holy  Cross  Gold  Min.,  etc.,  Co.  v. 
O'Sullivan,  27  Colo.  237,  60  Pac.  570 
(1900).  See  also,  Donley  v.  Bailey, 
(Colo.   1910)    110  Pac.  65. 

Connecticut. —  Fowles  v.  Allen,  64 
Conn.  350,  30  Atl.  144   (1894). 

Georgia. —  Mayor  v.  Minor,  73  Ga. 
484,  489    (1884). 

Idaho. —  Kroetch  v.  Empire  Mill 
Co.,  74  Pac.  868  ( 1903 )  ;  Sebree  V. 
Smith,  2  Idaho  339,  16  Pac.  915 
(1888). 

Illinois. —  Mahan  v.  Schroeder,  236 
111.  392,  86  N.  E.  97  (1908)  ;  Cleve- 
land, C.  C.  &  St.  L.  Ry.  Co.  v. 
Maguire,  137  111.  App.  31  (1907); 
Chicago,  etc.,  R.  Co.  v.  Catholic 
Bishop,  119  111.  525,  10  N.  E.  372 
(1887). 

Indiana. —  Welker  v.  Appleman, 
(App.  1909)  90  N.  E.  35  (letters)  ; 
Louisville,  etc.,  R.  Co.  v.  Wright,  115 
Ind.  378,  16  N.  E.  145,  17  N.  E.  S84, 
7  Am.  St.  Rep.  432   (1888). 

Iowa. —  Boylan  v.  McMillan,  114  N. 
W.  630  ( 1908 )  ;  Rudd  v.  Dewey,  121 
Iowa  454,  96  N.  W.  973  (1903); 
Houdeck  v.  Ins.  Co.,  102  Iowa  303, 
71  N.  W.  354   (1897). 

Kansas. —  Myers  v.  Goggerty,  10 
Kan.  App.  190,  63  Pac.  296    (1901). 

Kentucky. —  Marks  &  Stix  v. 
Hardy's  Adm'r,  25  Ky.  L.  Rep.  1909, 
78  S.  W.  1105  (1904)  ;  Kelly  v. 
Combs,  57  S.  W.  476  (1900)  ;  Tyler 
V.  Hamilton,  108  Ky.  120,  55  S.  W. 
920   (1900). 

Louisiana. —  State  v.  Wright,  48 
La.  Ann.  1525,  21  So.  160  (1896). 
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purpose.  Ally  act,  other  than  a  statement,  done  for  the  purpose 
of  facilitating  a  compromise  settlement  will  be  excliuded  for  the 
same  reasons,  should  the  inferences  from  it  tend  to  establish  a 


Maryland. —  Richard  J.  Biggs  &  Co. 
V.  E.  Langhammer  &  Son,  103  Md.  94, 
63  Atl.  198  ( 1906 )  ;  Groff  v.  Hansel, 
33  Md.  161   (1870). 

Massachusetts. — Hutchinson  v.  Nay, 
183  Mass.  355,  67  N.  E.  601  (1903); 
Higgins  V.  Shepard,  182  Mass.  364,  65 
N.  E.  805    (1903). 

Michigan. — Germain  v.  Union 
School  Dist.  of  City  of  Stanton,  158 
Mich.  214,  122  N.  W.  524,  16  Detroit 
Leg.  N.  575  [rehearing  denied,  123 
N.  W.  798,  16  Detroit  Leg.  N.  834] 
( 1909 )  ;  Phillips  v.  United  States 
Benef.  Soc'y,  120  Mich.  142,  79  N.  W. 
1  (1899)  (correspondence);  Ward  v. 
Munson,  105  Mich.  647,  63  N.  W.  498 
(1895). 

Minnesota. —  Melby  v.  Oshorne,  35 
Minn.  387,  29  N.  W.  58    (1886). 

Missouri. —  New  York  Life  Ins.  Co. 
V.  Rankin,  162  Fed.  103  (1908); 
Smith  V.  Shell,  82  Mo.  215,  52  Am. 
Rep.  365  (1834).  See  also,  Bauer  v. 
Weber  Implement  Co.,  (Mo.  App. 
1910)   129  S.  W.  59. 

Nebraska. —  Boice  v.  Palmer,  55 
Neb.  389,  75  N.  W.  849  (1898); 
Wright  V.  Morse,  53  Neb.  3,  73  N.  W. 
211    (1897). 

New  Hampshire. — Theobald  v.  Shep- 
ard Bros.,  75  N.  H.  52,  71  Atl.  26 
(1908)  (letters);  Greenfield  v.  Ken- 
nett,  69  X.  H.  419,  45  Atl.  233  (1898) 
[citing  Plummer  v.  Currier,  52  N.  H. 
287   (1872)]. 

New  Jersey. —  Scheurle  v.  Hus- 
bands, 65  N.  J.  L.  681,  48  Atl.  1118 
(1901). 

New  York. —  Schiavone  v.  Callahan, 
102  N.  Y.  Suppl.  538,  52  Misc.  654 
(1907);  Franklin  v.  Hoadley,  101 
N.  Y.  Suppl.  374,  115  App.  Div.  538 
(1906)  ;  Tennant  v.  Dudley,  144  N.  Y. 
604,  39  N.  E.  644   (1895). 

North  Carolina. —  Ely  v.  Norfolk 
Southern  R.  Co.,  102  N.  C.  42,  8  S.  E. 


779     (1889);    State    v.    Jefferson,    6 
Ired.  307   (1846)    (rape). 

Ohio. —  Sherer  v.  Piper,  26  Ohio  St. 
476   (1875). 

Pennsylvania. —  Fisher  v.  Fidelity 
Mut.  L.  Assoc,  188  Pa.  St.  1,  41 
Atl.  467    (1898). 

Rhode  Island. —  Wrynn  v.  Downey, 
27  R.  I.  454,  63  Atl.  401  (1906) 
(breach  of  promise  of  marriage)  ; 
Daniels  v.  Woonsocket,  11  R.  I.  4 
(1874)    ("privileged"). 

South  Carolina. —  Norris  v.  Hart- 
ford F.  Ins.  Co.,  57  S.  C.  358,  35  S.  E. 
572  (1899)  ;  Robertson  v.  Blair,  56 
S.  C.  96,  34  S.  E.  11  (1899). 

South  Dakota. —  Reagan  v,  McKib- 
ben,  11  S.  D.  270,  76  N.  W.  943 
(1898). 

Tennessee. —  Strong  v.  Stewart,  9 
Heisk.  137   (1872). 

Texas. —  Floresville  Oil  &  Mfg.  Co. 
V.  Texas  Refining  Co.,  (Civ.  App. 
1909)  118  S.  W.  194;  Southwestern 
Ins.  Co.  i>.  Woods  Nat.  Bank,  (Civ. 
App.  1908)  107  S.  W.  114  (letters); 
International,  etc.,  R.  Co.  v.  Rags- 
dale,  67  Tex.  24,  2  S.  W.  515  (1886). 
See  also,  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Bagby,  (Tex.  Civ.  App.  1910)  127 
S.  W.  254. 

Utah. —  McKinney  v,  Carson,  99 
Pac.  660   (1909). 

Vermont. —  Neal  r.  Thornton,  67  Vt. 
221,  31  Atl.  296   (1895). 

Virginia. —  Brown  ■!'.  Shields,  6 
Leigh  440  (1835)  ;  Williams  v.  Price, 
5  Munf.  507,  538    (1817). 

Washington. —  National  Bank  of 
Commerce  r.  Gougar,  51  Wash.  204, 
98  Pac.  607  (1909)  (securing  n 
claim)  ;  Long  r.  Pierce  Co.,  22  Wash. 
330,  61   Pac.  142    (1900). 

West  Virginia. — ^^Yade  v.  McDougle, 
62  S.  E.  1026  (1906). 

Wisconsin. —  Richards  v.  Noyes,  44 
Wis.  609  (1878)  ;  State  Bank  v.  Dut- 
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ooncession  of  liability  on  the  part  of  the  doer.'  In  certain  juris- 
dictions the  mere  fact  that  an  offer  of  compromise  has  been  made* 
even  that  an  intimation  has  been  extended  to  the  effect  that  sucli 
an  offer  would  be  made'  have  been  treated  as  equally  excluded  by 
the  rule  of  procedure.  All  evidence  in  respect  to  the  terms  of 
such  a  statement  or  suggestion  is  rejected. 

Criminal  Cases. —  The  rule  excluding  offers  of  compromise 
does  not  extend  to  efforts  to  settle  and  discharge  a  criminal  lia- 
bility by  compounding  a  felony. 

§  1441.  (The  Rule  of  Exclusion) ;  Collateral  Purposes. —  Even 
for  collateral  purposes  the  hona  fide  offer  to  settle  a  dispute  by 
paying  or  receiving  a  given  sum  is  excluded  as  evidence  of  an 
indebtedness  or  of  any  fact  injuriously  affecting  the  rights  of  the 
offerer.^  The  offer  cannot,  for  example,  be  used  to  impeach  the 
declarant  as  'a  witness  by  evidence  of  it  as  being  a  statement  con- 
tradictory of  his  present  testimony.^    In  order  to  have  the  effect  of 


ton,  H  Wis.  371  (1860).  See  also, 
Pym  V.  Pym,  (Wis.  1903)  96  N.  W. 
429. 

United  States. —  West  v.  Smith,  101 
U.  S.  363,  25  L.  ed.  809  (1879)  ;  Home 
Ins.  Co.  V.  Baltimore  W.  Co.,  93  U.  S. 
527   (1876). 

England. —  In  re  Roberts,  74  L.  J. 
Ch.  483  (1905),  1  Cli.  704,  93  L.  T. 
253. 

Canada. —  Pirie  v.  Wyld,  11  Ont. 
422  (1886);  Yorlc  County  Corp.  v. 
Toronto  Gravel  Road,  etc.,  Co.,  3  Ont. 
584  (1883).  "An  oflFer  of  compro- 
mise is  not  an  admission  that  any- 
thing is  due.''  Rose  v.  Rose,  112 
Cal.  341,  44  Pac.  658  (1896).  In  a 
somewhat  later  case  the  supreme 
court  of  the  United  States  calls  at- 
tention to  the  fact  that  such  a  state- 
ment is  not  an  admission,  but  a 
mere  offer  to  do  something  to  avoid 
Texation,  etc.,  if  the  other  side  will 
accept  it  to  that  end.  West  v.  Smith, 
101  TJ.  S.  263,  273   (1879). 

Criminal  cases. —  The  rule  exclud- 
ing offers  of  compromise  does 
not  extend  to  efforts  to  settle  and 
discharge  criminal  liability  by  com- 
pounding a  felony.  State  v.  Rich- 
mond,   (Iowa  1908)    116  N.  W.  609. 


An  offer  to  compromise  a  civil  lia^ 
bility  will  not  be  admissible  on  a 
criminal  prosecution,  though  based  on 
the  same  facts.  State  v.  Nugent, 
134  Iowa  237,  111  N.  W.  927  (1907). 
Offer  to  pay  a  smaller  sum  in 
settlement  is  excluded.  Eldridge  v. 
Hargreaves,  30  Neb.  638,  647,  46  N. 
W.  923    (1890). 

3.  Stranahan  v.  East  Haddam,  11 
Conn.  507,  512  (1836)  (authority  to 
agent  to  pay  certain  sum  in  settle- 
ment) ;  O'Brien  v.  New  York  City 
Ry.  Co.,  105  N.  Y.  Suppl.  238,  55 
Misc.  228  (1907)  (payment).  The 
admission  of  the  party  that  he  had 
made  such  an  offer,  is  regarded  as 
being  within  the  rule.  Gehm  V.  Peo- 
ple, 87  111.  App.  158    (1899). 

4.  Sherer  v.  Piper,  26  Ohio  St.  476 
(1875). 

5.  Kelly  v.  Combs,  57  S.  W,  476,  22 
Ky.  L.  Rep.  365  (1900). 

§  1441-1.  White  v.  Old  Dominion 
Steamship  Co.,  102  N.  Y.  660,  6  N.  E. 
289  (1886)  ;  West  v.  Smith,  101  U.  S. 
263,  25  L.  ed.  809   (1879). 

2.  Walbridge  v.  Barrett,  118  Mich. 
433,  76  N.  W.  973  (1898)  ;  Neal  v. 
Thornton,  67  Vt.  221,  31  All.  296 
(1894). 
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an  impeaciiing  statement,  tte  declaration  must  kave  been  made 
because  it  was  true. 

Documents  prepared  for  use  in  negotiations  for  a  compromise 
cannot  be  given  in  evidence  whether  execrated  or  not.^  On  the 
other  hand,  a  written  communication,  which  is  competent  evi- 
dence for  other  purposes,  is  not  rendered  incompetent  because 
it  contains  an  offer  of  compromise.* 

It  has  heen  suggested  that  the  exclusion  of  a  compromise  offer 
is  not  due,  as  has  been  stated,  to  the  operation  of  a  rule  of  sub- 
stantive law  relating  to  procedure,  but  that  there  is,  in  all  cases, 
as  in  the  English  phrase  "  without  prejudice,"  ^  a  reservation, 
expressed  or  implied,  to  the  effect  that  the  statement  shall  not  be 
taken  as  an  admission.®  This  is  an  inversion  of  the  actual  pro- 
ceeding. The  operative  force  at  work  is  a  rule  of  procedure,  seek- 
ing as  is  usual  in  such  cases,  to  reach  some  end  deemed  to  be  for 
the  public  interest. 

How  great  an  advantage  accrues  to  the  administration  of  jus^ 
■tice  from  the  rule  itself  is  a  question  of  grave  doubt.'' 

Prima  facie,  any  rule  which  excludes  matter  on  which  a  jury 
might  reasonably  act  is  objectionable.  It  may  fairly  be  doubted 
whether  the  principal  effect  of  the  rule  is  not  to  enable  a  litigant; 
1)0  juggle  with  the  realities  of  the  situation. 

Offers  of  judgment  distinguished. —  This  rule  of  procedure  ex- 
cluding offers  of  compromise  will  not  be  'confused  with  the  statu- 

Knowledge,  on  the  part  of  a  declar-  4.    Kendall  v.  Boyer,   ( Iowa  1909 ) 

ant,  may  be  proved  by  means  of  an  123  N.  W.  941. 

oflfei    of    compromise.      Pacific    Mut.  5.    §§  1463  et  seq. 

Life   Ins.    Co.   of   California   v.   Van  6.  "  The  condition,  tacit  or  express, 

Fleet,   47    Colo.    401,    107    Pac.    1087  that  no  advantage   will  be  taken  of 

(19'10).  the  admission,  it  being  made  with  a 

3.    C.  W.  Zimmerman  Mfg.  Co.  v.  view    to    and    in    furtherance    of    an 

Dunn,  (Ala.  1907)  44  So.  533   (state-  amicable   adjustment,    is   the   test   of 

ment  of  account)  ;  Finn  v.  New  Eng-  ^'^^^    ^^^^    of   evidence."      Molyneaux 

land  Telephone  &  Telegraph  Co.,  101  «•  C^ol'ier,  13  Ga.  406,  414  (1853). 

Me.    279,    64    Atl.    490     (1906)     (re-  '''•  "  ^"^  P"'*'^^'  lio^^ever,  it  may  be 

ceipt)  ;    Sterrett  v.   Metropolitan  St.  ^°''^^^   ^''^*^^'"    ">«    recognition    of 

Ky.  Co.,  225  Mo.  99,  123  S.  W.   877  f™^  ^  V^^neg^  is  in  fact  necessary 

(1910)     (blank    release);    Roome    v.  '"  "■^de'-  to  foster  private  settlement 

T,  ,  .            -^^  -KT    -,r    c       ,    H„...    „.,  °r    whether    in    fact    the    good    that 

Robinson,  90  N.  Y.  Suppl.  1055,  99  „•  ,,x  r,     -,        ,      .,      ■,.?,. 

'                          '^'^            '  might  be  done  by  the  diminution  of 

App.    Div.    143     (1904)     (contract).  ijtigation     under     such    a     privilege 

The  rule  has  been  held  not  to  apply  ^^^^^  ^e  greater  than  the  justice  that 

to  a  map  or  plan  of  certain  premises.  ig  effected  by  the  free  use  of  the  evi- 

Illinois  Cent.  R.  Co.  v.  Nelson,   (Ky.  dence  made  available  through  denying 

1910)    127  S.  W.  520  (map).  the  privilege."    2  Wig.,  Evid.,  §  1061. 


1839  Incidental  Admissions  of  LiABiLiseT.     §§  1442, 1443 

tory  provision  enacted  in  certain  states  to  the  effect  that  a  party  is 
at  liberty  to  make  an  offer  of  judgment,  a  fact  which  caimot  be 
shown  by  the  party  to  whom  it  is  made  as  evidence  of  liability.® 

A  rule  so  unanimously  supported  by  authority  in  America  may 
well  be  thought  to  rest  upon  convincing  grounds  of  public  policy. 
Though  its  propriety  has  been  occasionally  questioned,^  it  can 
scarcely  be  said  that  there  is  any  perceptible  'tendency  to  modify 
the  manner  in  which  such  offers  are  dealt  with  by  the  court.'"* 

§  1442.  Concessions   of   liability   received;    Accepted   Offers. — 

A  further  limitation  upon  the  rule  is  that  as  soon  as  the  offer  of 
compromise  is  accepted,  no  further  objection  exists  to  proving  the 
fact  or  the  terms^  of  such  an  offer,  the  fact  of  its  having  been 
accepted,^  or  as  to  any  conditions  attaching  to  the  acceptance.^  In- 
deed any  other  relevant  fact  relating  to  the  existence  of  a  contract 
for  settlement,*  may  be  established  in  this  manner.  For  ex- 
ample, a  contract  for  a  settlement  executed  and  carried  out  into 
■an  accord  and  satisfaction  by  the  payment  of  money®  or  other  per- 
formance may  be  proved  in  part  by-  showing  an  offer  of  compro- 
mise and  its  acceptance. 

§  1443.  (Concessions  of  Liability  received);  Incidental  Ad- 
missions of  Liability. —  "  The  preliminary  question  always  is,  not 

8.  Greve  v.  Woo<J-Harmon  Co.,  173  4.    Georgia. —  Smith  v.  AWood,  14 

45,    52    N.    E.    1070     (1899);       Ga.  402   (1854). 


Draper  v.  Hatfield,  124  Mass.  53,  56  Nebraska. —  Stubt     v.  Sweesy,     48 

(1S78);  MoKinney  v.  Carson,   (Utah  Neb.  767,  67  N.  W.  748    (1896). 

1909)    99  Pac.  660.  Wisconsin. — Pym  v.  Pym,  118  Wis. 

9.  Grubbs   v.    Nye,    13   Sm.   &   M.  662,  96  N.  W.  429    (1903). 
(Miss.)    443,  444   iciting  1  Greenleaf  England. —  Froysell    v.   Lewelyn,  9 
Ev.  §  192,  and  notes]   (1850).  Price  122    (1821). 

10.  Knowles  v.  Crampton,  55  Conn.  Canada. —  Omnium  Securities  Co. 
336,  11  Atl.  593  (1887);  West  V.  v.  Richardson,  7  Ont.  182  (1884). 
Smith,  101  U.  S.  263,  25  L.  ed.  809  See  also,  Newcombe  v.  Hyman,  37  N. 
(1879).  Y.  Suppl.  649,  16  Misc.  24   (1896). 

§  1442-1.   Miller  v.  Campbell  Com-  A  stricter  rule.—  It  has,  however, 

mission  Co.,  13  Okla.  75,  74  Pac.  507  also    been    held    that    not   until    the 

(1903)  ;    Securities    Co.    v.  Richard-  contract  for   a   settlement  has   actu- 

son,   7  Ont.   182    (1884);   Vardon  v.  ally  been  carried  out  into  an  accord 

Vardon,  6  Ont.  719,  728    (1884).  and  satisfaction  does  the  rule  exclud- 

2.  Until  the  offer  is  accepted  it  is  ing  a  compromise  offer  cease  to  ap- 
nudum  pactum.  Harman  v.  Vanhat-  ply.  Rideout  v.  Newton,  17  N.  H. 
tan,  2  Vern.  717   (1716).  71    (1845);   Tennant  v.  Dudley,   144 

3.  International,    etc.,    R.    Co.  v.  N.  Y.  504,  39  N.  E.  644    (1895). 
Ragsdale,  67  Tex.  24,  2  S.  W.  515  5.  Such  a  payment  is  evidence  of 
(1886).  an  indebtedness  at  the  time  when  it 
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merely  whether  an  admission  of  a  fact  was  made  during  a  settle- 
ment or  negotiation,  but  whether  a  statement  or  act  was  intended 
to  be  an  admission."  ^  It  is,  of  course,  at  all  times  possible  for  a 
party^  even  during  the  progress  of  compromise  negotiations^  to 
make  a  distinct  admission  of  liability,*  or  one  by  implication^  as 


was   made.     Needham   v.   Sanger,   17 
Pick.    (Mass.)     500    (1835). 

§  1443-1.  Colburn  v.  Groton,  66 
N.  H.  151,  156,  28  Atl.  95    (1889). 

2.  Tenhet  v.  Atlantic  Coast  Line 
E.  Co.,  83  S.  C.  465,  64  S.  E.  232 
(1909). 

3.  Hudson  v.  Williams,  (Del. 
1908)  72  Atl.  985.  "If  A  admit  a 
particular  item  in  an  account,  or  any 
other  fact,  meaning  to  make  the  ad- 
mission as  being  true,  this  is  good 
evidence,  although  the  object  of  the 
conversation  was  to  compromise  an 
existing  controversy."  Hartford  Bridge 
r.  Granger,  4  Conn.  142,  148    (1822). 

4.  Alabama. —  Baker  v.  Haynes, 
Henson  &  Co.,  40  So.  968   (1906). 

California. —  Story  v.  Nidiffer,  146 
Cal.   549,   80  Pae.  692    (1905).    , 

Colorado. — Miller  v.  Kinsel,  (App. 
1904)  78  Pac.  1075.  See  also,  Don- 
ley».  Bailey,  (Colo.  1910)  110  Pac.  65. 

Georgia. —  Teasley  v.  Bradley,  110 
Ga.  497,  35  S.  E.  782    (1900). 

Maryland. —  Pentz  v.  Ins.  Co.,  92 
Md.  444,  48  Atl.  139  (1901);  Calen- 
donian  F.  I.  Co.  v.  Traub,  86  Md.  86, 
96,  37  Atl.  782    (1897). 

Missouri. —  Wood  v.  Duffy,  127 
Mo.  App.   543,  106  S.  W.   82    (1907). 

New  Hampshire. —  Gray  v.  Rollins- 
ford,  58  N.  H.  253  (1878);  Sanborn 
V.  Neilson,  4  N".  H.  501,  509   (1828). 

Jiew  York. —  Hyde  v.  Stone,  7 
Wend.  354,  357   (1831). 

Pennsylvania. — Sailor  v.  Hertzogg, 
2  Pa.  St.  182,  183  (1845)  (tenants' 
offer  to  attorn). 

Rhode  Island. —  Draper  v.  Horton, 
22  R.  I.  592,  48  Atl.  945  (1901).  "If 
an  admission,  however,  is  made,  be- 
cause it  is  a  fact,  the  evidence  to 
prove  it  is  competent,  whatever  mo- 
tive may  have  prompted  to  the 
declaration."      Hartford      Bridge     V. 


Granger,  4  Conn.  142,  148  (1822). 
Evidence  admitting  liability  on  a 
debt  is  not  inadmissible  because  the 
admission  is  accompanied  with  an 
offer  to  pay  a  less  sum  than  admitted 
to  be  due.  Teasley  v.  Bradley,  120 
Ga.  373,  47  S.  E.  925  (1904).  "An 
offer  of  payment,  whether  accepted 
or  rejected,  is  evidence,  when  the 
party  making  it  understood  it  to  be 
and  made  it  as  an  admission  of  Ms 
liability."  Colburn  v.  Groton,  66  N. 
H.  151,  156,  28  Atl.  95  (1889). 
"  Where  the  offer  has  been  grounded 
upon  an  express  admission  of  a  fact, 
and  that  fact  afterwards  comes  to  be 
controverted  between  them,  there 
seems  to  be  no  ground  on  which  the 
evidence  of  the  offer  can  be  excluded. 
Thus  if  A  sue  B  for  $100,  and  B 
offer  to  pay  $20,  this  offer  shall  not 
be  received  as  evidence,  because  it  may 
have  been  made  merely  for  the  sake 
of  peace  where  nothing  was  due.  But 
in  such  a  case,  if  B  admit  expressly 
that  $20  are  due  and  offer  to  pay 
that  sum,  then  it  seems  to  us  that 
both  the  admdssion  and  the  offer  are 
evidence."  Sanborn  v.  Neilson,  4  N. 
H.  501,  509    (1828). 

5.  Milhollen  v.  A.  Y.  McDonald  & 
Morrison  Mfg.  Co.,  (Iowa  1907)  112 
N.  W.  812;  Hopkins  v.  Rodgers,  91 
N.  Y.  Suppl.  749  (1905).  See  also, 
Stewart  v.  American  Bridge  Co., 
(Md.  1908),  69  Atl.  708;  Mason  v. 
Agricultural  Ins.  Co.  of  Watertown, 
N.  Y.,  (Mo.  -App.  1910)  129  S.  W. 
472;  In  re  Breon  Lumber  Co.,  (Pa. 
1910)  181  Fed.  909.  A  state- 
ment acknowledging  the  right  of 
plaintiff  to  demand  a  settlement  is 
admissible  against  the  party  making 
it.  Austin  v.  Long,  5  Ga.  App.  551, 
63  S.  E.  640  (1909).  Advising  a 
claimant  to   consult  a  lawyer  as  to 


1831  Effect  of  Tacitly  Assuming  Liability.  §  1444: 

well  as  a  specific  admission  of  an  individual  fact.®  Such  a  dec- 
laration-is at  once  competent.^  For  example,  an  offer  to  retract 
a  libellous  statement  cannot  be  treated  as  an  offer  of  compromise.* 
The  usual  conditions  of  an  admission  must  clearly  appear,  in 
all  cases,  to  have  existed.  Tbe  admission,  however,  m'ust  be  dis- 
tinct. Mere  general  expressions  equally  consistent  with  recog- 
nition of  a  moral  as  of  a  legal  obligation,  e.  g.,  that  the  plaintiff 
"  should  be  paid,"  *  and  "  mere  opinions  and  loose  expressions  in- 
dicating the  opinion  of  the  party  as  to  liability  or  exemption  there- 
from "  ^^  will  not  be  deemed  suflScient  to  constitute  an  admission.^^ 

§  1444.  (Concessions  of  Liability  received);  Liability  as- 
sumed.—  Where  negotiations  for  the  settlement  or  adjustment  of 
a  claim  are  conducted  without  denial  of  liability,  on  the  part  of 
the  debtor  expressed  or  implied,  any  offers  by  him  can  scarcely 
be  said  to  have  been  made  by  way  of  compromise.  Under  such 
circumstances,  the  existence  and  scope  of  the  negotiations  are  in- 
telligible only  upon  the  theory  that  the  liability  itself  was  assumed 
by  both  parties  to  exist.-^  For  example,  should  an  interview  be- 
tween the  parties  interested  be  held  and  the  only  questions  dis- 
cussed be  as  to  what  is  the  amount  properly  due,"  or  as  to  what 

lis  demand,  ia  not  evidence  of  an  ad-  N.     Y.     Suppl.    909,     53    Misc.     307 

amission  of  liatility  on  the  part  of  the  (1906). 

person  against  whom  the  demand  is  9.    Eudd  v.  Dewey,  131  Iowa  454, 

made.     Security  Mut.   Life   Ins.   Co.  9B  N.  W.  973    (1903). 

V.    Calvert,    (Tex.    1907)    105   S.   W.  10.   White  v.  Old  Dominion  Steam- 

320    [judgment  reversed,    (Tex.   Civ.  ship   Co.,   103  N.  Y.   660,   663,   6  N. 

A'pp.  1907)    100  S.  W.  1033]    (insur-  E.   389    (1886). 

ance  contract).  H.  The  weight  of  the  evidence  may, 

6.  §§  1451  et  seg.  in  all  cases,  be  affected  by  a  eonsidera- 

7.  Agricultural  Bank  v.  The  Jane,  tion  of  any  contention  that  the  con- 
19  La.  1  (1841)  ;  Paris  v.  Waddell,  cession  is,  in  point  of  fact,  hypo- 
139  Mo.  App.  388,  123  S.  W.  79  thetical  or  conditional  or  made  from 
( 1909 )  ;  Moseley  v.  Missouri  Pac.  Ry.  any  other  motive  than  a  real  belief 

Co.,    133   Mo.   App.    643,   113    S.   W.  that  the  facts  are  as  stated,  implied 

1010    ( 1908 )  ;    Bartlett  V.  Tarbox,   1  or  connoted.    Thomas  v.  Morgan,  2  C. 

Abb.  Dec.   (N.  Y.)   120,  1  Keyes   (N.  M.  &  R.  496,  Exch.   (1835)    ("if  the 

Y.)    495     (1864);    GooJnow    v.  Par-  [declarant's    dogs]    had    done    it    he 

sons,  36  Vt.  46   (1863).  would  settle  for  it"). 

The   earlier  law,  as  was  natural,  §  1444-1.  Kutcher  v.  Love,  19  Colo, 

was    more  mechanncal  and    excluded  542,  36  Pac.   152    (1894)  ;   Austin,  v. 

automatically  any  offer  made  during  Long,  5  Ga.  App.  551,  63  S.  E.  640, 

a   compromise    treaty   which    failed.  ( 1909 )  ;  Armour  v.  Gafley,  165  N.  Y. 

Turton  v.  Benson,  1  P.  Wms.  496,  497  630,  59  N.  E.  1118   (1901). 

(tnS).  2.  Perkins   v.    Concord   E.    Co.,   44 

8.  Dalziel  v.  Press  Pub.  Co.,  102  N.   H.   223    ( 1862 ) ;   Brice  V.  Bauer, 
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are  the  best  terms  of  payment  which  will  be  conceded  by  the 
creditor,^  whether  some  collateral  indulgence  will  be  afforded  the 
declarant  other  than  as  to  time  of  payment,*  the  evidence  of  acts 
or  statements  of  the  debtor  made  or  done  under  such  circum- 
stances will  be  competent  as  admissions.^  As  a  matter  of  logic, 
such  a  result  would  necessarily  follow  from  a  detail  of  these  pro- 
ceedings, although  such  negotiations  may  be  deemed  to  have  been 
conducted  for  the  purpose  of  reaching  a  compromise.  The  im- 
portant consideration  here  obviously  is  that  the  compromise  can- 
not be  and,  indeed,  is  not,  sought  in  respect  to  the  matter  of 
liability,  to  which  alone  the  rule  under  consideration  applies.  No 
question  as  to  liability  is  raised.® 

The  same  situation  is  presented  where  in  connection  with  an 


108  N".  Y.  428,  15  N.  E.  695,  2  Am. 
St.  Eep.  454  (1888)  ;  Rotau  Grocery- 
Co.  V.  Martin,  (T«x.  Civ.  App.  1900) 
57  S.  W.  706;  Kiahn  v.  Traders'  Ins. 
Co.,  4  Wyo.  419,  34  Pac.  1059,  62 
Am.  St.  Eep.  47  (1893).  See  also. 
Hunter  v.  Helsley,  (Mo.  1903)  73  S. 
W.  719. 

3.  Georgia. —  Teasley  v.  Bradley, 
110  Ga.  497,  35  S.  E.  782,  78  Am.  St. 
Rep.  113    (1900). 

Indiana. —  Hood  v.  Tyner,  3  Ind. 
App.  51,  28  N.  E.  1033    (1891). 

Massachusetts. —  Snow  v.  Batcliel- 
der,  8  Cush.  513    (1851). 

Minnesota. —  Person  v.  Bowe,  79 
Minn.  238,  82  N.  W.  480    (1900). 

Mississippi. —  Gru'bbs  v.  Nye,  13 
Sm.  &  M.  443    (1850). 

Missouri. —  Ferguson  v.  Davidson, 
147  Mo.  664,  49  S.  W.  859    (1899). 

Nevada. —  Quinn  v.  White,  26  Nev. 
42,  62  Pac.  995,  64  Pac.  818    (1900). 

New  Hampshire. —  Field  v.  Tenney, 
47  N.  H.  513   (1867). 

NeiD  York. —  Bartlett  v.  Tarbox,  1 
Abb.  Dee.  120,  1  Keyes  495    (1864). 

Pennsylvania. —  Swan  v.  Scott,  11 
Serg.  &  R.  155    (1824). 

Rhode  Island. —  Draper  v.  Horton, 
22  R.  I.  592,  48  Atl.  945   (1901). 

Vermont. —  Clapp  v.  Foster,  34  Vt. 
580  (1861);  Collins  v.  State,  115 
Wis.  596,  92  N.  W.  266   (1902). 

United    States. —  McNiel    v.     Hol- 


brook,  12  Pet.  84,  9  K  ed.  1009 
(1838).  "An  offer  to  pay  a  debt  in 
property  instead  of  money  is  in 
no  sense  an  offer  of  compromise." 
Ferry  v.  Taylor,  33  Mo.  323,  333 
(1863).  But  where  the  only  reason 
assigned  for  not  paying  more  is  that 
the  offerer  was  too  poor  to  do  so, 
evidence  of  the  offer  was  neverthe- 
less rejected.  Downer  v.  Button,  26 
N.  H.   338,  345    (1853). 

4.  Bassett  v.  Shares,  63  Conn.  39, 
27  Atl.  421  (1893)  ("do  the  fair 
thing");  Plummer  v.  Currier,  52  N. 
H.  287  (1872)  (reference);  Wallace 
V.  Hussey,  63  Pa.  St.  24  (1869)  ; 
Thomson  v.  Austen,  2  D.  &  R.  358,  1 
L.  J.  K.  B.  (0.  S.)  99,  16  E.  C.  L. 
94  (1823)  (arbitration).  See  also, 
Mundhenk  v.  Central  Iowa  R.  Co.,  57 
Iowa  718,  11  N.  W.  656  (1882); 
Maclay  v.  Work,  10  Serg.  &  R.  (Pa.) 
194   (1823). 

If  liability  is  denied,  the  offer  is 
none  the  less  one  of  compromise  that 
a  collateral  condition  is  also  dis- 
cussed. Jackson  v.  Clopton,  66  Ala. 
29    (1880). 

5.  St.  Louis  &  S.  F.  R.  Co.  v.  Stone, 
(Kan.  1908)  97  Pac.  471;  Tapp  v. 
Dibrell,  134  N.  C.  546,  47  S.  E.  51 
(1904). 

6.  Plummer  v.  Currier,  52  N.  H. 
287   (1872). 


1833  CoMPEOMisE  Offees  Made  by  Plaintiffs.         §  1445 

interview  concerning  a  civil  ^  or  criminal  ^  liability  the  declarant's 
eimple  suggestion  is  as  to  some  method  of  avoiding  its  conse- 
quences. The  absence  of  any  claim  of  non-liability  is  operative 
in  such  a  connection,  both  as  relevant  in  itself  ^  and  also  as  nega- 
tiving 'the  suggestion  that  any  offer  of  settlement  which  was  ten- 
dered was  made  in  the  course  of  compromise  negotiations. 

§  1445.  By  whom  compromise  Offer  may  be  made;  Plaintiff. — 

The  peace  offer  may  have  been  made  by  a  plaintiff  who  agrees 
to  'accept  a  payment  of  money  or  other  act  in  discharge  of  his 
claim,  not  as  constituting  a  measure  of  his  true  demand,  but  as  a 
concession  made  as  an  inducement  for  the  purpose  of  obtaining 
an  adjustment.''-  If  such  an  offer  should  not  be  accepted  by 
the  alleged  debtor,  the  fact  of  his  concession  on  account  of  a  con- 
sideration which  has  failed  should  not  prevent  the  plaintiff,  if 
forced,  after  all,  to  resort  to  legal  proceedings,  or  to  continue  them 
if  'already  'begun,  from  recovering  on  his  entire  claim  with  the 
'Same  effect  as  if  his  suggestion  in  the  interest  of  harmony  had 
not  been  made.  In  other  words,  the  party  who  declares  that  he 
is  willing  'to  accept  a  given  equivalent  for  his  claim  is  entitled  to 
insist,  if  his  offer  be  refused,  that  he  'shall  not  be  prejudiced  by 
having  made  it.^  ISTor  should  he  be  permitted  to  suffer  from  hav- 
ing intimated  a  willingness  to  consider  a  peace-offer  if  his  adver- 
sary 'should  see  'fit  to  mate  one.^ 

7.  Laney  v.  State,  109  Ala.  34,  19  not  .be  regarded  aa  an  admisaion  that 
So.  531  (1895)  (marry  mother  of  a  no  more  than  that  aum  is  due  him. 
bastard)  ;  Broschart  v.  Tuttle,  59  Sanitary  Diat.  of  'Chicago  v.  Mc- 
Conn.  1,  21  Atl.  925,  11  L.  R.  A.  33  Mahon  &  Montgomery  'Co.,  110  111. 
(1890)    (divide  the  jury)  ;  Gratzmeyer  App.  510  (1903). 

V.   Peterson,    (Neb.   1903)    94  N.   W.  2.  Alalama. — Collier     v.     Coggins, 

974     (aending    away    proaeoutrix    in  103  Ala.  281,  15  So.   578    (1893). 

bastardy).  Connecticut. —  Fowles   v.   Allen,   64 

8.  State   V.    Wright,    48    La.    Ann.  Conn.  350,  30  Atl.  144   (1894). 
1525,  21  So.  160   (1896)    (compound-  Illinois. —  Peru  v.    French,    55   111. 
ing  a  crime);  'State  v.  Jefferson,  38  317   (1870). 

N.  C.  305    (1846)    (compounding).  Michigan. —  Fox    v.     Barrett,     117 

9.  §   1395.  Mich.  162,  75  N.  W.  440   (1898). 

§  1445-1.  South  Covington  &  C.  St.  New    Forfc.— Tennant    v.    Dudley, 

Ry.  Co.  V.  McHugh,  77  S.  W.  202,  25  144  N.  Y.   504,  39  N.  E.  644    (1895)! 

Ky.  Law  Rep.  1112    (1903)  ;   City  of  United  States. — Collins  v.  V.  S.  35 

San   Antonio   v.   Stevens,    (Tex.    Civ.  Ct.  CI.  123   (1900). 

App.  1910)  136  S.  W.  666.    Where  an  3.   Board  v.   Verbag,   63   Ind.    107, 

offer  of  settlement  'has  been  made  by  11  (1878) ;  Wataon  v.  Boswell   25  Tex 

the  plaintiff,  it  is  not  proper  to  in-  Civ.  App.  379,  61  S.  W.  407    (1901). 

struct  the  jury  that  such  offer  should  See   also,   Warren  v.   Wright,    5   111. 
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§  1446.  (By  whom  compromise  Offer  may  be  made;  Plain- 
tiff); Object  other  than  to  buy  Peace. —  That  the  -plaintiff  should 
thus  avoid  the  effect  of  his  statement,  it  must  afErmatively  appear 
that  a  bona  fide  desire  existed  on  his  part  to  adjust  a  disputed 
claim  in  this  way  rather  than  to  formulate  a  demand  which  was 
then  really  relied  upon  by  him  as  the  limits  of  his  just  rights.^ 
Where  the  statement  is  made  not  for  the  purpose  of  compromise, 
in  the  sense  of  buying  immediate  peace,  but  for  attaining  a  differ- 
ent though  somewhat  similar  object,  e.  g.,  to  procure  an  arbitra- 
tion,^ the  statement  is  available  as  an  admission. 

§  1447.  (By  whom  compromise  Offer  may  be  made);  De- 
fendant.—  The  typical  peace-offer  is  perhaps  more  frequently 
made  by  the  debtor  than  by  the  creditor,  'by  the  defendant^  than 
by  the  plaintiff.^  Whichever  party  may  make  it,  the  rule  of  pro- 
cedure is  the  same.  Such  an  offer,  or,  in  case  something  is  actually 
claimed  or  conceded  on  account  of  its  truth,  so  much  of  the  offer 
as  is  made  by  the  party  not  because  he  believes  it  to  be  true  and 
just,  but  because  he  hopes  to  avoid,  by  making  it,  the  annoyance 
and  expense  of  litigation,  vsdll  be  denied  all  evidentiary  force  as 
an  admission.^  The  circumstances  attending  the  making  of  such 
an  offer  will  not  be  permitted  in  any  way  to  operate  to  his 
prejudice, 

App.  429    (1879)  ;  Pentz  v.  Pennsyl-  dit  Co.  v.  MoGaw,   106  Md.   536,  68 

vania    F.    Ina.    Co.,    93   Md.    444,    48  Atl.  17    (1907). 

Atl.  139    (1900)  ;  Edwards  V.  Water-  Michigan. —  Musselman   Grocer   Co. 

town,  13  N.  Y.  Suppl.  309   (1891).  i;.  Casler,  11  Detroit  Leg.  N.  470,  100 

§    1446-1.   An   offer   by  a   plaintiff  N".  W.  997   (.1904). 

to  accept  a  certain  sum  in  settlement  New  York. —  Union  Bank  of  Brook- 

of  his  claim  is  competent  as   an  ad-  lyn  v.  Deshel,  123  N.  Y.  Suppl.  585, 

mission  if  that  amount  is  stated  by  139  App.  Div.    217   (1910). 

him  because  it  is  all  which  he  actu-  Texas. —  MoKnight  V.   Milford  Gin 

ally  believes   to  be   due.     Daniels  v.  Co.,    (Civ.  App.  1907)   99  S.  W.  198. 

Woonsocket,  11  R.  I.  4  (1874).  England. —  Baker  v.   Paine,   1  Ves. 

8.  Thomson  v.  Austen,   2  Dowl.   &  Sr.  456,  459  (L.  C.  Hardwicke,  1750). 

R.  358  (1823).  2.    Slack    «.     Buchanan,    Peake    5 

§  lii7-l.  Georgia. — ^Dance  v.  Mize,  (1790).      The    rule    which    excludes 

68  S.  E.  434   (1910).  propositions   of   com.promise   between 

Indiana. —  Dailey  v.  Coons,  64  Ind.  the  parties  also  excludes  evidence  of 

545,  547   (1878)  compromise    between    the    defendant 

Iowa. —  Rudd  v.  Dewey,  96  N.  W.  and   third   persons   damaged    in   the 

973    (1903).  same  casualty.     Georgia  Ry.  &  Elec- 

Kentuchy. —  Davis  v.  Oatlettsburg,  trie   Co.  v.  Wallace  &   Co.,   122  Ga. 

K.   &,   C.  Water  Co.,   127  S.  W.   479  547,  50  S.  E.  478   (1905). 

<1910).  Where  no   authority  is   shown   on 

Maryland. —  Acker,  Merrall  &  Con-  the    part    of    an    agent    to    bind    a 


1835  Otfeks  Devoid  of  Pbobative  Force.     §§  1448, 1449 

§  1448.  (By  whom  compromise  Offer  may  be  made) ;  Agent. 

— An  offer  of  comproinise,  in  the  sense  of  a  peac&offer,  may 
be  ma)de  by  an  agent  on  bebalf  of  his  principal.^  Where  the 
authority  of  the  alleged  .agent  is  not  satisfactorily  established,  as, 
for  example,  a  wife  acting  for  her  husband  without  his  authority,^ 
the  statement  will  be  rejected.  The  procedural  rule,^  however, 
operates  under  the  ordinary  substantive  law  of  agency  and 
involves  no  special  application  of  the  nile  at  present  imder  con- 
sideration. 

§  1449.  Explanation  permitted If,  as  a  matter  of  reason,  a 

declarant  should  be  at  liberty  to  control  his  statement  as  to  the 
existence  of  a  fact  by  evidence  that  he  was  not  so  much  stating 
its  existence  as  assuming  without  conceding  it ;  still  more  clear  is 
it_that  he  should  be  granted  the  same  right  when  his  statement 
relates,  directly  or  by  implication,  to  the  existence  of  a  liability. 
•Special  reasons,  indeed,  readily  suggest  themselves  why  judicial 
administration  should  be  liberal  in  permitting  a  party  to  defend 
himself  from  the  inference  that  he  knew  of  facts  which  establish 
his  liability  merely  because  he  has  been  willing  to  concede  the 
truth  of  the  claim  against  him.  This  question  of  legal  respon- 
sibility is  in  most  cases  a  matter  of  inference  arising  from  the 
application  of  a  rule  of  law  to  a  number  of  res  gestce  or  constituent 
facts.^  This  inference  is  often,  almost  as  a  matter  of  necessity, 
one  of  delicacy  or  uncertainty.  The  rule  of  law  to  be  applied  is 
itself  by  no  means  invariable.  Facts  of  a  controlling  nature  are 
often  controverted  or  ambiguous  in  meaning.  That  a  party 
should  prefer  in  many  instances  to  sacrifice  a  portion  of  even  his 
undoubted  rights  rather  than  incur  the  risk,  annoyance  and  ex- 
pense of  having  the  issue  tried  in  a  court  of  law  may  well  be  an 
exercise  of  good  judgment.  While,  therefore,  as  a  matter  of  rea- 
son, on  an  issue  as  to  whether  a  party  is  liable  for  a  given  claim 
his  willingness  to  pay  a  certain  sum  of  money  in  discharge  of  any 
liability  on  account  of  it  would  apparently  be  relevant  as  an  ad- 
mission by  conduct,^  i.  e.,  as  circumstantial  evidence,  such  an  act 

■party  hj  his  compromise  statemeii<;p  Atl.   767    (1909)  ;   Larsen  V.   City  of 

an  additional  reason  for  rejecting  thi-  Ledro-Woolley,  49  Wash.  134,  94  Pao. 

evidence  is  furnished.     Grebenstein  ?, ,  938   (1908)    (husband). 

Stone   &   Webster   Engineering  Corp.  2.    State    v.    Jaeger,    66    Mo.    173 

205  Mass.  431,  91  N.  E.  411    (1910).  (1877). 

§  1448-1.  Beattie  v.  McMullen,  We-  §  1449-1.  §§  47,  77. 

and.  &  McDermott,  82  Conn.  484,  74  2.  §§  1392  et  eeq. 
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may  have  been  determined  by  entirely  different  oonsiderations 
than  a  'belief  in  bis  actual  liability. 

A  proper  question  for  the  jury. —  As  a  matter  of  logic,  no  rea- 
sonable question  can  exist  as  to  the  right  of  any  litigant  to  seek 
to  establish  such  a  fact.  The  claim  of  the  party  in  question  that 
he  did  not  mean  what  he  has  said  or  intend  the  implications  of 
what  he  has  done  is  obviously  a  circumstance  proper  for  the  con- 
sideration of  the  jury.  It  may  fairly  be  regarded  as  an  infirma- 
tive  consideration  affecting  the  weight  of  the  evidence,  viewed  in 
its  assertive  capacity.  "Whenever  it  occurs  that  one  of  two 
equally  legitimate  inferences  may  rationally  be  drawn  from  the 
doing  by  a  person  of  a  given  act,  or  the  making  of  a  particular 
statement,  it  is,  in  point  of  reason,  proper  to  submit  to  the  jury, 
under  appropriate  instructions,  the  question  as  to  which  is  the 
proper  conclusion  for  the  mind  to  reach.  Where  the  jury,  as  rea- 
sonable men,  might  find  that  a  given  statement,  now  said  by  the 
declarant  to  have  been  made  by  way  of  compromise,  was,  in 
reality,  an  admission,  an  entire  exclusion  of  the  evidence  is  often 
far  too  severe  an  administrative  expedient  to  be  employed  by  a 
court  of  justice  for  the  protection  of  a  rule  of  public  policy,  how- 
ever salutary.  The  peculiarity  of  the  procedural  rule  in  ques- 
tion, therefore,  is  this.  It  absolves  the  declarant  from  any  obliga- 
tion to  explain  that  he  made  his  concession  of  liability  for  the 
sake  of  buying  peace,  leaving  to  the  jury  to  determine  how  far 
such  is  the  fact.  The  rule  refuses  to  recognize  any  logical  or  rea- 
sonable possibility  that  any  other  motive  could  have  influenced 
the  litigant's  conduct  if  the  hope  of  buying  peace  might  have 
done  80. 

§  1450.  Independent  Relevancy.— It  is  to  be  observed,  more- 
over, that  there  may  exist  another  and  entirely  different  reason 
for  receiving  into  evidence  a  statement  which  its  maker  now 
claims  was  made  as  an  offer  of  compromise.  As  has  been  said,  in 
the  last  section,  it  would  frequently  be  proper  to  contend,  as  a  mat- 
ter of  principle,  that  the  statement  was,  in  reality,  made  as  an 
admission,  because  it  was  true.  It  is  quite  possible,  however,  for 
the  proponent  to  offer  it  as  being  independently  relevant.  The 
declaration  may  be,  in  itself,  a  fact  relevant  by  reason  of  its  mere 
existence.^     Such  an  offer  may  render   a  relevant  reply  intel- 

§  1450-1.  That  one  who  is  now  $1,000  for  failure  to  deliver  a  tele- 
claiming    damages    for    the    sum    of       gram  had,  prior  to  Isringing  his  suit, 
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ligible.^  It  may  serve  to  transfer  the  obligation  of  paying  costs 
after  it  was  made.^  An  otherwise  unexplained  lapse  of  time  may 
be  accounted  for  in  this  way*  in  a  particular  case.  The  rule  of 
procedure  under  consideration  leaves  the  judicial  admissibility  of 
such  declarations  quoad  these  inferences  entirely  unaffected. 

Mental  states. —  Mental  states  other  than  consciousness  of  lia- 
bility^ may  be  es'tablished  in  the  same  way.  Composite  facts  such 
as  waiver,*  good  faith  in  advancing  a  claim/  alleging  a  defence* 
or  the  like®  in  which  a  relevant  mental  .state  forms  an  important 
element,  stand  in  the  same  position. 

A  contrary  view,  has  been  expressed  in  certain  quarters.  For 
example,  an  offer  of  compromise  has  been  rejected  even  if  ten- 
dered for  "the  purpose  of  showing  that  a  claim  was  not  well 


offered  to  settle  for  $25  has  been  re- 
ceived. Western  Union  Telegraph  Co. 
V.  Stubbs,  (Tex.  Civ.  App.  1906)  94 
S.  W.  1083.  See,  however,  Illinois 
Cent.  R.  Co.  v.  Colly,  86  S.  W.  536, 
27  Ky.  L.  Rep.  730   (1905). 

2.  Lucas  V.  Parsons,  27  Ga.  593 
(1859). 

3.  The  question  of  costs  may  be 
affected,  under  domestic  rules  of  prac- 
tice, by  the  existence  of  an  offer  of 
this  nature,  followed  by  the  payment 
of  money  into  court.  ,  Brown  v.  Peo- 
ple, 3  Colo.  115  (1876);  Walker  v. 
Wilsher,  L.  R.  23  Q.  B.  D.  335  (1889) ; 
Williams  v.  Thomas,  3  Dr.  &  Sm. 
(1862). 

4.  Jones  v.  Foxall,  15  Beav.  388, 
397  (1852).  See  also,  Collier  v.  Nokes, 
3  C.  &  K.  1012   (1849). 

5.  Cross  V.  Kistler,  14  Colo.  571, 
23  Pac.  903  (1890)  (reliance  on  a 
certain  promise). 

6.  Gould  V.  Dwelling-House  Ins.  Co., 
134  Pa.  St.  570,  19  Atl.  793,  19  Am. 
St.  Rep.  717  (1890);  Unthank  V. 
Travelers'  Ins.  Co.,  28  Fed.  Cas.  No. 
16,795,  4  Biss.  357   (1869). 

7.  Colorado. —  Cross  v.  Kistler,  14 
Colo.  571,  23  Pac.  903  (1890). 

Georgia. —  Anderson  v.  Robinson, 
73  Ga,  644  (1884). 


Iowa. —  Bayliss  v.  Murray,  69  Iowa 
290,  28  N.  W.  604   (1886). 

Michigan. —  Passmore  v.  Passmore, 
60  Mich.  463,  27  N.  W.   601    (1886). 

Montana. — ^Swenson  v.  Kleinschmidt, 
10  Mont.  473,  26  Pac.  198    (1891). 

North  Carolina. —  Sutton  v.  Robe- 
son, 31  N.  C.  380   (1849). 

Texas. — ^Western  Union  Telegraph 
Co.  V.  Stubbs,  (Civ.  App.  1906)  94 
S.  W.  1083. 

Vermont. —  Whitney  Wagon  Works 
I'.  Moore,  61  Vt.  230,  17  Atl.  1007 
(1888). 

Canada. —  Clark  v.  Grand  Trunk  R. 
Co.,  29  U.  C.  Q.  B.  136   (1869). 

The  courts  of  New  York  carry  im- 
munity for  compromise  offers  so  far 
as  to  deem  them  immaterial  in  this 
connection  also.  York  v.  Conde,  20 
N.  Y.  Suppl.  961,  66  Hun  316  (1892). 

8.  List's  Ex'x  V.  List,  26  Ky.  L. 
Rep.  691,  83  S.  W,  446  (1904)  (re- 
lease). 

9.  Watson  v.  Reed,  129  Ala.  388, 
29  So.  837  (1900)  (interest  in  re- 
sult) ;  Butler  Ballast  Co.  v.  Hoshaw, 
94  111.  App.  68  (1900)  (interest  in 
result)  ;  Jones  v.  Foxall,  15  Beav.  388, 
21  L.  J.  Ch.  725  (1852)  (due  dili- 
gence ) . 
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founded.'"     Even  the  fact  that  a  person  was  informed  of  a  com- 
promise offer  and,  consequently,  knew  of  it  has  been  rejected.'^ 

§  1451.  Specific  Admissions. —  The  rule  of  procedure  under  con- 
sideration draws  a  sharp  line  of  distinction  between  concessions  of 
liability  and  statements  of  fact.  So  far  as  logic,  the  reasoning  of 
experience,  compels  the  rejection  of  a  compromise  offer,  as  a  basis 
of  or  in  substitution  for  the  rule  of  procedure^  the  reason  for  re- 
jecting the  compromise  offer  is  that  it  is  not  made  because  the  fact 
asserted,  implied  or  connoted  by  it,  is  believed  by  the  declarant 
to  exist.  This  reasoning  applies  with  much  greater  force  to  con- 
cessions of  liability  than  to  assertions  of  fact.  It  is  therefore  an 
important  qualification  on  the  rule  which  rejects  offers  of  com- 
promise that  statements  of  a  party  asserting  the  existence  of  facts 
other  than  liability  are  not  within  the  rule  and  are,  therefore,  so 
far  as  relevant,^  received  as  a  matter  of  course.  Unlike  the  con- 
cessions of  liability  implied  in  an  offer  of  compromise,  which  may 
have  been  induced  by  some  feeling  other  than  consciousness  of 
obligation,  e.  g.,  a  desire  to  buy  immunity  regardless  of  rights, 
statements  by  a  party  of  the  existence  of  an  individual  fact  are  in 
the  great  proportion  of  instances,  made  as  and  because  the  actual 
facts  are  believed  to  'be  as  they  are  asserted  to  be.^     They  are 

10.  Taylor  v.  Tigerton  Lumber  Co.,  Idaho. —  Whitney  v.  Cleveland,  13 
(Wis.  1907)  114  N.  W.  122.  Idaho  558,  91  Pac.  176  (1907)    (hand- 

11.  Loveman  v.  Birmingham  Ry.,  L.  writing  or  special  item  of  account). 
&  P.  Co.,    (Ala.  1907)    43  So.  411.  /Hmois.— Domm  v.  HoUenbeck,  143 

§   1451-1.    §  1440.  Ill-  ^PP-  439    (1908);  Kuhn   v.  Wil- 

2.  Mere  authority  to  an  agent  to  ^^^^^>  1^4  III.  App.  390  (1906); 
compromise,  not  connected  with  any  Almlnowicz  v.  People,  117  III.  App. 
action  on  his   part  has  been  deemed               '          '  • 

irrelevant.     Pentz  v.  Ins.  Co.,  92  Md.  J«diana.- houUvUle,  etc..  E.  Co.  v. 

444,  48   Atl.   139    (1901).  ^nght,   115   Ind.   378,   16  N.  E.   145, 

„     ,,  ,                 '  ^,,               _        ,,  17   N.   E.    584,  7   Am.  St.  Rep.   438 

3.  Alaiama. —  Matthews  v.  Farrell,  /hoqq^ 

37  So.  325   (1904)  ;  Gibbs  V.  Wright,  Kan^.^.- CenU:}  B.  U.  P.  R.  Co. 

14  Ala.  465    (1848).  ^    Butman,  22  Kan.  639,  642    (1879). 

Calif orni,,.— -Rose  v.  Rose,  112  Cal.  Kcft(«c/,-„.- Illinois  Cent.  R.  Co.  r. 

341,  44  Pac.  658   (1896).  Manion,  113  Ky.  7.  67  S.  W.  40,  23 

Colorado.— Kutcher     i\     Love,     19  Ky_  l_  Rgp,   2367    (1902);   Evans  V. 

Colo.  542,  36  Pac.  152   (1894).  Smith,    5    T.    B.    Mon.    363,    17    Am. 

Connecticut. —  Broschart   v.  Tuttle,  j>eo.  74  (1827). 

59  Conn.  1,  21  Atl.  925,  11  L.  R.  A.  Loumano.— Chaffe     v.     Mackenzie, 

33    (1890)  ;    Hartford   Bridge   Co.   v.  43  La.  Ann.  1062,  10  So.  369   (1891). 

Granger,  4  Conn.  143   (1822).  Maine. —  Beiiudette     v.     Gagne,    87 

Georgia. —  Columbus    v.   Howard,   6  Me.  534,  33  Atl.  23    (1895);   Cole  V. 

Ga.  213   (1849).  Cole,  33  Me.  542   (1852). 
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therefore  received  in  evidence  as  admissions  either  by  statement* 
or  conduct.®    There  is  some  authority,  however,  to  the  contrary.® 

§  1452.  (Specific  Admissions);  Connection  with  compromise 
negotiations. —  A  close  connection  with  compromise  negotiations 
is  no  ground  for  excluding  these  statements  by  a  party  as  to  the 
existence  of  individual  facts.      That  assertions   of  this  nature 


Massachusetts. —  Durgin  v.  Somers, 
117  Mass.  55  (1875). 

Michigan. —  Manistee  Nat.  Bank  v. 
Seymour,  64,  Mich.  59,  31  N.  W.  140 
(1887). 

Minnesota. —  Person  v.  Bowe,  79 
Minn.  238,  82  N.  W.  480    (1900). 

J?eio  Hampshire. —  Jenneas  v.  Jones, 
68  N.  H.  475,  44  Atl.  607    (1896). 

New  York. —  Hess  v.  Van  Auken, 
32  N.  Y.  Suppl.  126,  11  Misc.  422 
(1895) ;  Whiter;.  Old  Dominion  Steam- 
ship Co.,  102  N.  Y.  660,  6  N.  E.  289 
(1886)  ;  Marvin  v.  Richmond,  3  Den. 
(N.  Y.)  58  (1846).  See  also,  Frank- 
lin V.  Hoadley,  101  N.  Y.  Suppl.  374, 
115  App.   Div.   538    (1906). 

Pennsylvania. —  Sailor  v.  Hertzogg, 
2  Pa.  St.   182    (1845). 

Vermont. —  Chickering  v.  Brooks, 
61  Vt.  554,  18  Atl.  144  (1889)  ;  Doon 
i;.  Eavey,  49  Vt.  293,  296   (1877). 

Virginia. — Chesapeake  &  0.  Ry.  Co. 
V.  F.  W.  Stock  &  .Sons,  51  S.  E.  161 
(1905)  ;  Brown  v.  Shields,  6  Leigh 
440,  446,  452   (1835). 

England. —  Walhridge  v.  Kenniaon, 
1  Esp.  143  (1794)  (handwriting). 
An  express  statement  that  a  given 
declaration  is  made  "  without  preju- 
dice "  or  in  confidence  will  render,  it 
is  said,  even  the  admission  of  an  in- 
dependent fact  incompetent.  Almino- 
wicz  V.  People,  117  111.  App.  415 
(1904).  "An  admission  of  a  fact  in- 
dependent of  the  compromise  "  is  com- 
petent. Mount  V.  Bogert,  Anthon  (N. 
Y.)  259  (1816).  "If  a  party  during 
such  treaty  admits  a  fact  to  he  true 
because  it  is  a  fact,  and  not  because 
he  is  willing  to  treat  it  as  a  fact  for 
the  purposes  of  the  then  pending  com- 


promise, it  may  properly  be  shown  in 
evidence."  Doon  v.  Ravey,  49  Vt.  293, 
296  (1877).  "It  was  matter  no  way 
connected  With  the  merits  of  the 
cause."  Walbridge  v.  Kennison,  1 
Esp.   144    (1794),   per  Lord  Kenyon. 

4.  Gregory  v.  Howard,  3  Esp.  113 
(1800)  (arbitrators);  Waldridge  v. 
Kennison,  1  Esp.  143  (1793)  (ac- 
knowledgment of  handwriting).  The 
distinct  admission  of  any  fact,  as  a 
fact,  i.  e.,  where  it  is  not  merely 
assumed  for  the  purpose  of  getting 
at  something  else,  is  competent  to 
aflfect  the  declarant  when,  the  latter 
is  a  party  as  being  his  admission. 
Perkins  v.  Concord  R.  O).,  44  N.  H. 
223  (1862). 

An  offer  of  a  specific  sum  by  way 
of  compromise  is  evidence,  unless  ac- 
companied with  a,  caution  that  the 
offer  is  confidential,  or  without  preju- 
dice. Wallace  v.  Small,  M.  &  M.  446 
(1830)  ;  Nicholson  v.  Smith,  3  Stark. 
128    (1822). 

5.  Grimes  v.  Keene,  52  N.  H.  330, 
334  (1872)  (paying  others  on  same 
claim).  It  has  been  intimated  that 
the  use  of  the  phrase  "  without  preju- 
dice "  may  restrain  the  use  as  an 
admission  of  such  an  independent  fact 
as  showing  the  existence  of  "  con- 
fidence." Wallace  v.  Small,  1  M.  & 
M.  446  (1830)  (fact  of  a  contract). 
This  seems  unjustified  if  as  a  matter 
of  logic,  the  statement  or  act  still  re- 
tains probative  force.  There  is,  how- 
ever, authority  to  the  contrary.  Kier- 
stead  V.  Brown,  23  Neb.  595,  612,  37 
N.  W.  471  (1888). 

6.  Boylan  v.  McMillan,  (Iowa  1908) 
114  N.  W.  630. 
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were,  for  example,  made  in  the  course  of  treaties  for  peace'  does 
not  conclusively  establish  their  unavailability  as  evidence.  The 
pendency  of  compromise  negotiations  undoubtedly  is,  as  is  shortly 
to  be  noticed,^  a  deliberative^  fact  of  no  small  importance  in  de- 
termining the  admissibility  of  a  statement  said  to  be  simply  that 
of  an  individual  fact.  Hovrever  vcorthy  of  attention  such  a  oon- 
*  eideration  miay  be,  even  this  circumstance  that  the  specific  admis- 
sion of  a  separate  fact  was  given  at  an  interview  held  for  the  pur- 
pose of  effecting  a  compromise  settlement,*  furnishes  no  ground 
for  its  rejection.  In  other  words,  the  admission  of  any  dis- 
tinct fact,  made  eo  animo,  is  competent,^  though  made  in  course  of 
proceedings  for  a  compromise.^  At  this  point  the  rule  of  proce- 
dure excluding  offers  of  compromise  rather  unceremoniously  drops 
the  entire  matter  into  its  regular  place  in  the  general  law  of  evi- 
dence on  the  subject  of  admissions. 

Subsequent  admissions  made  independently  of  compromise 
offers  are  competent  beyond  question.'^  A  fortiori  an  absolutely 
independent  fact,  though  evidenced  by  statements,^  is  competent. 


i  1452-1.  Georgia. — ^Scales  v.  Shack- 
leford,  64  Ga.  170,  172    (1879). 

Indiana. —  Watson  v.  Crowsore,  93 
Ind.  220    (1883). 

Iowa. —  State  v.  Lavin,  80  Iowa 
555,  558,  46  N.  W.  553    (1890). 

Kentucky. —  Evans  v.  Smith,  5  T. 
B.  Monr.  363   (1827). 

Louisiana. —  Bank  v.  Barque  Jane, 
19  La.  1,  11  (1841).  But  see  Delogny 
V.  Reutoul,  2  Mart.  La.  175  (1812). 

Maine. —  Beaudette  v.  Gagne,  87 
Me.  534,  33  Atl.  23    (1895). 

Massachusetts. —  Snow  v.  Batch- 
elder,  8  Cush.   513,   516    (1851). 

New  Hampshire. —  Jenness  v.  Jones, 
68  N.  H.  475,  44  Atl.  607  (1896); 
Sanborn  v.  Neilson,  4  N".  H.  501,  508 
(1828). 

New  York. —  Bartlett  v.  Tarbox,  1 
Abb.  Dee.  120,  1  Keyes  495  (1864). 

Vermont. —  Stanford  v.  Bates,  22 
Vt.  546  (1850).  "When  parties  are 
treating  about  a  compromise,  admis- 
sions of  particular  facts "  are  com- 
petent. Marsh  v.  Gold,  2  Pick. 
(Mass.)  285,  290  (1824).  "All  ad- 
missions not  expressly  made  to  make 
peace,  and  all  independent   facts  ad- 


mitted during  negotiations  for  settle- 
ment "  will  be  received.  Manistee  N. 
Bank  v.  Seymour,  64  Mich.  59,  70, 
31  N.  W.  140    (1887). 

2.  §  1453. 

3.  §  52. 

4.  Akers  v.  Demond,  103  Mass.  318 
(1869)  ;    Dickinson    v.    Dickinson,    9 

Mete.  (Mass.)  471,  474  (1845); 
Wason  V.  Burnham,  68  N.  H.  553,  44 
Atl.  693    (1896). 

5.  Hartford  Bridge  Co.  v.  Granger, 
4  Conn.  142,  148  (1822).  A  state- 
ment not  "  made  with  a  view  of  avoid- 
ing a  suit  or  to  buy  one's  peace 
against  a  doubtful  claim,  but  from  a 
consciousness  of  the  truth  of  the 
fact"  is  competent,  as  an  admission. 
Hicks  V.  Thomas,  Dudley  218   (1826). 

6.  Kutcher  r.  Love,  19  Colo.  542, 
544,  36  Pac.  152   (1894). 

7.  Akers  !'.  Kirke,  91  Ga.  590,  18 
S.  E.  366  (1893)  ;  Hatcher  V.  Bowen, 
74  Ga.  840  (1885);  Kassing  v. 
Walter,  (Iowa  1896)  65  N.  W.  832; 
Cole  V.  Cole,  33  Me.  542,  545   (1852). 

8.  Sasser  v.  Sasser,  73  Ga.  275,  283 
(1884)    (refusal  to  settle). 
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§  1453.  (Specific  Admissions);  Pendency  of  Compromise  Ne- 
gotiations.—  While  the  statement  of  an  independent  fact  made  dur- 
ing compromise  negotiations  is  not  excluded  by  the  existence  of 
such  attempts  at  settlement/  the  circumstance  may  be  a  delibera- 
tive fact  of  some  consequence  for  the  consideration  of  the  jury. 
That  such  admissions  of  independent  facts  are  connected,  to  some 
extent,  -with  compromise  negotiations,^  may  always  be  brought  to 
the  attention  of  the  tribunal  as  bearing  on  probative  force.  The 
rule  of  procedure,  however,  has  ceased  to  operate  and  the  normal 
course,  that  the  weight  of  infirmative  evidentiary  facts  is  for 
the  consideration  of  the  jury,  who  are  to  give  them  such  weight 
as  they  are  deemed  worthy  to  receive,  resumes  its  unaffected 
operation. 

§  1454.  (Specific  Admissions) ;  Statements  partly  incompetent. 

—  Interesting  administrative  details  may  arise  in  the  treatment 
of  statements  by  a  party  which  unite  two  or  more  propositions, 
one  or  other  of  which  would,  if  it  stood  alone  be  rejected  as  an 
offer  of  compromise  and  the  balance  would,  under  the  like  cir- 
cumstances, be  accepted  as  the  assertion  of  an  independent  fact. 
Even  where  the  two  elements  are  theoretically  separable,  the  whole 
may  properly  be  rejected,  if  the  entire  statement  should  be  offered 
in  evidence  without  separation  and  a  distinct  tender  of  the  ad- 
missible portion.-'  The  proper  administrative  course  is  apparently 
for  the  counsel  offering  the  blended  whole  to  point  out  to  the 
court  the  relevant  portions  upon  which  he  relies,  the  whole  being 
submitted  to  the  jury  under  instructions  to  disregard  the  re- 
mainder which  is  rejected  under  the  rule  of  procedure.^  Should 
it  'appear  doubtful  as  to  whether  a  certain  statement  or  offer  is, 
on  the  one  hand,  .a  compromise  offer  or,  on  the  other,  an  admission 
of  the  existence  of  an  independent  fact,  the  presiding  judge  is 
justified  in  leaving  the  whole  matter  to  the  jury  under  appropriate 
instructions.    He  will  require  'them  to  disregard  the  statement  or 

I  1453-1.  §  1453.  §  1454-1.  Knowles  v.  Crampton,  55 

2.  Rose  V.  Rose,  112  Cal.  341,  44  Conn.  336,  11  Atl.   593    (1887). 

Pac.   658    (1896);   Patrick  v.  Crowe,  2.  Beaudette  v.  Gagne,  87  Me.  534, 

15  Colo.  543,  554,  25  Pac.  985  (1890);  33  Atl.  23   (1895)  ;  Pelton  v.  Schmidt, 

Austin  V.  Long,   5  Ga.  App.   551,  63  104  Mich.  345,  62  N.  W.  552,  53  Am. 

S.    E.    640    (1909);    Central    Branch  St.  Rep.  462    (1895);   Garner  v.  My- 

Union  Pac.  R.  Co.  v.  Butman,  22  Kan.  rick,  30  Miss.  448   (1855)  ;  Arthur  v. 

639   (1879).  James,  28  Pa.  St.  236   (1857). 
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offer  if  made  under  the  inducement  of  a  hope  of  compromise,*  or, 
on  the  contrary,  to  give  it  due  weight  if,  in  their  judgment,  the 
statement  or  offer  was  made  as  that  of  an  independent  fact  and 
because  the  declarant  believed  it  to  be  true. 

§  1455.  (Specific  Admissions) ;  Treaties  for  Peace  assisted 

A  much  closer  approximation  to  an  "  offer  of  compromise,"  con- 
cession of  liability  to  buy  peace,  is  presented  by  those  cases 
which  hold  that  an  admission  of  some  fact  is  competent  in  evi- 
dence even  where  it  was  made  solely  with  the  design  of  bringing 
compromise  negotiations  to  a  successful  issue,'^  or  to  inaugurate 
them^  and  would  not  have  been  made  except  for  that  purpose. 
While  a  ruling  admitting  statements  of  individual  facts  even 
under  these  conditions  would,  for  the  reasons  stated,*  be  entirely 
propel  in  point  of  principle,  the  operation  of  any  rule  of  public 
policy  designed  to  afford  immunity  to  efforts  to  buy  peace  is,  in 
many  instances,  defeated  by  such  an  exception.  This  necessarily 
occurs  in  much  the  same  way  that  the  competency  of  admissions 
of  independent  facts  made  during  the  course-  of  a  confession  in- 
duced by  hope  or  fear  exerted  by  persons  in  authority  in  relation 
to  pending  criminal  proceedings*  or  deemed  "  involuntary  "  for 
some  O'ther  reason,  greatly  undermines  the  value,  whatever  it  may 
be,  of  the  rule  of  procedure  excluding,  in  favor  of  the  accused, 
confessions  so  induced. 

A  contrary  view. —  It  is  not  surprising,  therefore,  that  there  is 
strong  authority  to  the  effect  that  sucii  statements  of  independent 
facts,  made  to  facilitate  compromise  negotiations,  will  not  be  ac- 
cepted as  admissions.^  Should  it  prove  impossible  to  separate  the 
admission  of  an  independent  fact,  which  would  otherwise  be  com- 
petent, from  the  offer  in  compromise  which  is  to  be  rejected,  the 
practice,  in  these  courts,  is  to  exclude  the  entire  statement.® 

3.    Webber    v.    Dunn,    71    Me.    331  but   also    '  admissions '   made  with   a 

(1880);   Prussel  v.  Knowles,  4  How.  view    to    compromise   which    are   not 

(Miss.)  90  (1839)  ;  Hall  V.  Brown,  58  proper  evidence."     Emery  v.  Atlanta 

N.  H.  93   (1877).  R.  E.  Exchange,  88  Ga.  321,  331,  14 

§    1455-1.   Rose   v.   Rose,   112   Cal.  S.  E.  556  (1891)  ;  Keatonv.  Mayo,  71 

341,  44  Pac.  658   (1896).  Ga.  649,  6,53    (1883). 

2.  Austin  V.  Long,  5  Ga.  App.  551,  6.  Knowles  i\  Crampton,  55  Conn. 
63  S.  E.  640    (1909).  336,   11  Atl.   593    (1887);  New  York 

3.  §  1470.  Home    Ins.    Co.    v.    Baltimore   Ware- 

4.  §§   1609  et  seq.  house   Co..   93   U.  S.   527,  23   L.  ed. 
6.    Cates    v.    Kellogg,    9    Ind.    506      868    (1876). 

(1857).    "  It  is  not  only  propositions 


1843  What  Offers  aee  foe  Peace.     §§  1456, 1457 

Extended  doctrine  defeated. —  The  difficulty  experienced  by  the 
courts  in  drawing  a  line  between  an  admission  of  liability,  a 
blended  matter  of  law  and  fact,  and  other  facts,  independent  facts, 
so  called,  is,  in  reality,  symptomatic  of  the  artificial  and  unstable 
nature  of  the  distinction  itself.  From  an  evidentiary  point  of 
view,  the  inquiry  as  to  the  motive  with  which  a  declarant  has  made 
a  statement  apparently  admissible  is  fraught  with  danger  to  the 
ascertainment  of  truth,  which  is  the  end  in  view.''  Every  effort 
to  compromise  a  demand  is  an  effort  to  buy  peace.  If  any  should 
be  protected  from  availability  as  admissions,  why  not  all  ?  The 
earlier  decisions  during  the  time  when  the  rule  was  yet  in  a  plastic 
state,  held  that  proceedings  before  referees,  arbitrators  and  the 
like,  being  efforts  to  compromise  a  claim,  were  intended  to  buy 
peace.  Such  being  the  case,  it  was  held  that  statements  made  in 
the  course  of  such  proceedings  should  be  excluded.  These  rulings 
were  entirely  logical.  The  proposed  extension  of  the  rule  has 
been,  however,  negatived.  The  question  was  set  at  rest,  so  far  as 
related  to  arbitrators  in  the  case  of  Doe  v.  Evans^  and  so  far  as  it 
concerned  referees,  in  that  of  Slach  v.  Buchanan.^ 

§  1456.  What  Offers  are  for  Peace To  secure  the  benefit  of 

the  procedural  rule  excluding  a  compromise  offer,  a  statement  or 
other  act  done  for  the  purpose  of  buying  peace,  when  tendered  as 
constituting  an  admission,  by  conduct  or  otherwise,  of  liability, 
the  particular  act  or  statement  in  question  must  first  be  brought 
within  the  class  which  procedure  seeks  to  protect.  It  is  by  no 
means  sufficient  that  the  party  to  be  affected  now  claims  that  he 
made  his  statement  or  did  the  act  merely  for  the  purpose  of 
buying  peace.  This  may  well  be  more  convenient  than  true.  The 
litigant  must  go  further  and  satisfy  'the  court,^  as  a  preliminary 
matter,  on  voir  dire,  that  such  is  the  fact. 

§  1457.  CV^Aa^  Offers  are /or  Peace);  A  Question  of  Intention. 

—  The  vital  question  in  every  such  connection  is  one  of  intention^ 

7.  §  1469.  28   Atl.   95    (1889).     "The   question 

8.  3  C.  &  P.  219  (1837).    See  also,      to   be   considered,   is,   what   was   the 
Gregory  v.  Howard,  3  Esp.  113  (1800).      view  and   intention   of  the   party  in 

9.  Peake  5  (1790).  making  the  admission;  whether  it 
§  1456-1.  §  1458.  was  to  concede  a  fact  hypothetically, 
§     1457-1.      Hartford      Bridge     V.      in  order  to  effect  a  settlement,  or  to 

Granger,   4   Conn.    142,   148    (1822)  ;      declare  a  fact  really  to  exist."    Hart- 
Colburn  v.  Groton,  66  N.  H.  151,  156,      ford  Bridge  v.  Granger,  4  Conn.  143 
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or,  more  properly  speaking,  of  intent.^  With  wbat  object  was  the 
offer  made  ?  If  the  effort  were  to  buy  peace  regardlesis  of  lia- 
bility or,  in  case  of  a  plaintiff,  irrespective  of  the  amount  actu- 
ally due,  evidence  of  the  fact  of  an  offer,  of  its  terms  or  even  of 
any  incidental  concession,*  will,  by  the  operation  of  the  rule  of 
procedure,  be  rejected.*  On  the  other  hand,  where  the  statement 
was  made  as  an  admission,  i.  e.,  because  believed  to  be  in  accord- 
ance with  the  facts,  the  declaration  is  admissible^  and  should  be 
given  due  weight.  It  is  immaterial,  in  this  connection,  that  it 
should  be  subsequently  claimed  that  the  admission  was,  'as  a  matter 
of  fact,  designed  to  lassist  in  bringing  about  a  speedy  adjustment 
or  settlement  of  pending  differences.® 


148  (1823).  "It  [an  offer  of  pay- 
ment, etc.]  is  not  evidence  when  he 
made  it  for  the  purpose  of  averting 
litigation,  not  intending  to  admit  his 
liability."  Colburn  v.  Groton,  66  N. 
H.   151,   156,  28   Atl.   95    (1889). 

The  intention  considered  will  be 
only  the  one  disclosed  in  the  trans- 
action. A  claim  apparently  for  the 
full  amount  due  cannot  be  regarded  as 
an  offer  of  compromise  because  the 
declarant  sees  fit  so  to  designate  it. 
St.  Louis  Southwestern  E.  Co.  v. 
Smith,  (Tex.  Civ.  App.  1903)  77  S. 
W.  28. 

"  Compromise,"  as  a  term  of  art, 
need  not  be  employed.  It  is  sufficient 
for  exclusion  should  the  intention  of 
settlement  affirmatively  appear.  St. 
Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Kern,  (Tex.  Civ.  App.  1907)  100 
S.  W.   971    (letter). 

2.  Smith  V.  Morrill,  71  N.  H.  409, 
53  Atl.  928  (1902).  The  admissibil- 
ity of  evidence  of  an  alleged  offer  of 
compromise  depends  on  the  intention 
of  the  parties  seeking  it;  if  intended 
as  a  compromise  settlement  it  is  in- 
admissible, but  if  designed  as  an  ad- 
mission of  liability  coupled  with  an 
endeavor  to  settle,  it  is  admissible 
to  prove  such  liability.  Finn  v.  New 
England  Telephone  &  Telegraph  Co., 
101  Me.  279,  64  Atl.  490  (1906).  For 
the  general  differences  between  the 
direct  specific  state  of  mind  covered 


by  the  term  "  intention  "  as  compared 
with  the  general,  pervasive  mental 
state  denominated  "  intent,"  see 
§  2654. 

3.  Jewett  V.  Fink,  47  Wis.  446,  2 
N.  W.  1124    (1879). 

4.  "  Testimony  of  admissions  or 
declarations  taking  facts  for  granted, 
not  because  they  are  true,  but  because 
good  policy  constrains  the  temporary 
yielding  of  them  to  effectuate  a 
greater  good,  is  not  admissible;  truth 
being  the  object  of  evidence."  Hart- 
ford Bridge  i'.  Granger,  4  Conn.  142, 
148   (1822). 

5.  Georgia. —  Akers  v.  Kirke,  91  Ga. 
590,  18  S.  E.  366   (1893). 

Illinois. —  McKinzie  v.  Stretch,  53 
111.  App.  184    (1893). 

Iowa. —  Eosenberger  v.  Marsh,  108 
Iowa  47,  78  N.  W.  837    (1899). 

Michigan. —  Taylor  v.  Bay  City  St. 
R.  Co.,  101  Mich.  140,  59  N.  W.  447 
(1894). 

Minnesota. —  Stariha  r.  Greenwood, 
28  Minn.  521,  11  N.  W.  76  (1881). 

A'fu'  York. —  Hurd  v.  Pendrigh,  3 
Hill  502  (1842). 

6.  Steeg  r.  Walls,  4  Ind.  App.  18, 
30  N.  E.  312  (1891) ;  St.  Louis  South- 
western R.  Co.  [■.  Smith,  (Tex.  Civ. 
App.  1903)  77  S.  W.  28. 

An  ambiguity.  "  The  word  '  settle- 
ment' as  ordinarily  used,  may  mean 
a  compromise  for  peace's  sake  of  a 
claim  the  validity  of  which  is  denied, 
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§  1458.  (What  Offers  are  for  Peace;  A  Question  of  Inten- 
tion); FTinction  of  the  Court.—  Action  regarding  admissilDility  is 
to  be  taken  by  the  presiding  judge.  The  question,  therefore,  of 
intention  or  intent  is  to  be  decided  by  him,^  as  a  finding  of  fact  ^ 
either  upon  direct  ^  or  circumstantial  *  evidence.    A  form  of  ques- 


or  it  may  signify  the  payment  of  a 
claim  to  the  extent  to  which  it  is 
conceded  to  be  due."  Pentz  v.  Ins.  Co., 
92  Md.  444,  48  Atl.  139  (1901). 

§  1458-1.  Donley  v.  Bailey,  (Colo. 
1910)  110  Pac.  65;  Whitney  v.  Cleve- 
land, 13  Idaho  558,  91  Pac.  176 
(1907)  ;  Richard  J.  Biggs  &  Co.  v.  E. 
Langhammer  &  Son,  103  Md.  9'4,  63 
Atl.  198  (1906).  It  is  for  the  judge 
to  examine  the  writing  and  decide 
whether  from  its  nature  it  is  ad- 
missible or  not.  Ex  parte  Holt, 
(1893)  3  Q.  B.  116,  119.  The  ques- 
tion may,  it  is  said,  he  submitted  to 
the  jury  as  a  matter  of  fact.  Bartlett 
V.  Hoyt,  33  N.  H.  151,  153,  165 
fl856) ;  Long  v.  Pierce  Co.,  22  Wash. 
330,  61  Pac.  142,    (1900). 

Fraud. — After  the  lapsing  of  an 
extended  period,  during  which  wit- 
nesses may  have  died  or  other  proofs 
have  become  unavailable,  it  will  be 
assumed  that  all  things  were  rightly 
and  properly  done  in  bringing  about 
a  compromise  agreement.  Bain  v. 
Assets  Co.,  74  L.  J.  P.  C.  82  A.  C.  317 
—  H.  L.  (Sc.)  (1905);  §§  1195  et 
seq. 

Mistake. —  It  by  no  means  follows 
that  a  compromise  settlement  will  be 
disturbed  should  it  appear  that  the 
parties,  or  some  of  them,  were  mis- 
talsen  as  to  their  actual  rights.  Rob- 
erts V.  Roberts,  74  L.  Ch.  483  (1905), 
1  Ch.  704,  93  L.  T.  253.  A  large 
element  of  waiver  frequently  operates 
in  connection  with  such  agreements, 
the  intention  being  to  avoid  trouble. 
Whatever  rights,  known  to  be  disputed 
or  uncertain,  may  turn  out  to  be. 
"Generally  the  very  object  of  the 
compromise  is  to  avoid  having  to  have 
the  exact  relative  legal  rights  deter- 
mined by  litigation."    In  re  Roberts, 


74  L.  J.  Ch.  483  (1905),  1  Ch.  704, 
93  L.  T.  253,  Vaughan,  Williams,  L.  J. 
The  rule  is  much  the  same  where  the 
mistake,  if  any,  is  one  of  law.  "It 
is  no  ground  for  setting  aside  a  com- 
promise that  the  claim,  or  one  of  the 
claims,  made  by  one  of  the  parties 
was  not  well  founded  in  law,  provided 
it  is  put  forward  hona  fide."  Hols- 
worthy  Urban  Council  v.  Holsworthy 
Rural  Council,  76  L.  J.  Ch.  389,  392, 
2  Ch.  62,  97  L.  T.  634,  71  J.  P.  330, 

5    L.    <J.    R.    791,    23    T.    L.    R.    452 

(1907),  per  Warrington,  J. 

2.  The  action  of  the  court  is  not 
reviewable. —  Greenfield  v.  Kennet,  69 
N.  H.  419,  45  Atl.  607   (1899). 

3.  A  declarant  may  testify  as  to 
his  own  intention  in  making  a  state- 
ment. West  V.  Smith,  101  U.  S.  363, 
25  L.  ed.   809    (1879). 

The  use  of  the  phrase  "  without 
prejudice "  furnishes  direct  evidence 
of  an  intention  to  reserve  from  the 
statement  its  quality  of  an  admission, 
either  properly  so  called  or  as  an  "  ad- 
mission by  conduct."  Molyneaux  1}. 
Collier,  13  Ga.  406  (1853)  ;  White  V. 
Old  Dominion  Steamship  Co.,  102  N. 
Y.  660,  6  N.  E.  289  (1886)  ;  In  re 
River  Steamer  Co.,  L.  R.  6  Ch.  App. 
822,  25  L.  T.  Rep.  (N.  S.)  319,  19 
Wkly.  Rep.  1130  (1871);  Pirie  v. 
Wyld,  11  Ont.  422  (1886)  ;  Ritchey 
V.  Howard,  6  U.  C.  C.  P.  437  (1855). 
In  America,  any  phrase  of  a  meaning 
equivalent  to  "  without  prejudice " 
may  be  substituted  with  equal  effect. 
Johnson  !'.  Trinity  Church  Soc,  11 
Allen  (Mass.)  123,  127  (1865)  ("as 
a  compromise").  The  Tise  of  this  or 
any  similar  phrase  is,  however,  not 
essentifll.  Reynolds  v.  Manning,  15 
Md.  510,  526  (1859). 
In  New  Jersey  direct  evidence  of 
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tion  which  leaves  it  to  the  witness  to  decide  as  to  whether  a  state- 
ment was  made  or  act  done  by  way  of  compromise  will  not  be 
permitted.^  As  the  effect  of  applying  the  procedural  rule  of  ex- 
clusion may  well  be,  for  reasons  stated  elsewhere,®  to  remove 
from  the  jury  a  portion  of  the  truth,  the  judge  is  justified  in 
requiring  strong  proof  that  a  statement  or  offer  was  made  hy- 
pothetically  or  to  buy  peace  regardless  of  liability  in  order  to 
rule  that  it  is  incompetent/  As  bearing  on  this  issue,  considera- 
tion will  be  given  by  the  judge  to  certain  salient  circumstances. 

§  1459.  (What  Offers  are  for  Peace);  Determining  Factors; 
Amount  suggested. —  In  determining  whether  a  given  statement  or 
other  act  has  been  made  or  done  by  way  of  compromise,  or  whether, 
on  the  contrary,  it  is  an  admission,  a  consideration,  second  in 
importance  only  to  that  of  the  time^  at  which  the  act  was  done  is 
with  regard  to  the  amount  which,  it  is  suggested,  should  be  ac- 
cepted in  settlement  of  a  claim.  In  other  words,  the  sum  carried 
by  the  offer  as  related  to  the  amount  involved  in  the  controversy, 
is  an  important  fact  for  the  court's  consideration  in  such  a  con- 
nection. Should  the  demand  be  a  liquidated  one,  where  presum 
ably  the  entire  amount  is  due  if  any  part  of  it  is  payable,^  an 

an  intention  to  restrict  the  effect  of  tion.     On  that  question  the  time  and 

the  statement  as  an  admission  must  circumstances    may   be   material   evi- 

he  shown,  in  order  to  secure  rejection;  denoe."     Colburn  v.  Groton,  66  N.  H. 

or  it  must  appear  that  the  offer  was  151,  156,  28  Atl.  95   (1889). 

made  as  the  result  of  a  compromise  An  agreement  to  treat  a  statement 

suggestion  proceeding  from  the  other  or  offer  as  not  to  prejudice  its  malcer 

side.       Richardson     v.     International  if  declined  may  be  inferred  from  cir- 

Pottery  Co.,  63  N.  J.  L.  248,  43  Atl.  cumstances.     White  v.  Old  Dominion 

692  (1899).  Steamship  Co.,  103  N.  W.  660,  6  N. 

The  New  York  rule  is  the  same.—  E.  389   (1886). 

"  Even  the  offer  of  a  sum  by  way  of  5.  St.  Louis,  M.  &  S.  E.  E.  Co.  v. 

compromise  is  held  to  be  admissible  Continental  Brick   Co.,  198  Mo.  698, 

unless    stated    to    be    confidential    or  96  S.  W.  1011   (1906). 

made   without    prejudice."      Brice   v.  6.  §  1469. 

Bauer,  108  N.  Y.  428,  433,  15  N.  E.  7.  Townsend  v.  Merchants'  Ins.  Co., 

695   (1888).  36  N.  Y.  Super.  Ct.  172,  45  How.  Pr. 

4.  Chicago,  etc.,  R.  Co.  v.  Roberts,  501  [affirmed  in  56  N.  Y.  655]  (1873) ; 

26   Colo.   329,   57  Pac.   1076    (1899)  ;  Cochran  v.  Baker,  34  Or.  555,  53  Pac. 

Teasley  a  Bradley,  110  Ga.  497,  35  S.  520,    56    Pac.    641    (1899);    Long   v. 

E.  783,  78  Am.  St.  Rep.  113   (1900)  ;  Pierce  County,  23  Wash.  330,  61  Pac. 

Scheurle  v.  Husbands,  65  N.  J.  L.  40,  142   (1900). 

46  Atl.  759    (1900)    (offer  of  part  of  §  1459-1.    §  1460. 

a  liquidated  demand  where  all  is  due  2.  Scheurle  v.  Husbands,  65  N.  J.  L. 

or  none).     "It  is  a,  question,  not  of  40,  46  Atl.  759   (1900). 
time  or  circumstances,  but  of  inten- 
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intention  to  compromise,  regardless  of  liability,  will  be  inferred 
from  an  offer  to  accept  or  to  pay^  less  tban  the  entire  amount 
claimed.  Per  contra,  the  announcement  by  a  party  of  a  desire  to 
receive  or  pay  the  entire  amount  involved  will  be  regarded  in  the 
light  of  an  admission.*  In  such  a  connection,  the  use  of  words 
is  not  conclusive.  Where  the  full  'amount  of  a  claim  is  demanded 
by  a  party  he  cannot  absolve  himself  from  legal  responsibility  for 
having  made  it  by  the  simple  expedient  of  denominating  it, 
verbally  or  in  writing,  an  offer  by  way  of  compromise.^  Com- 
promise is  dependent  upon  an  intention*  to  concede  some  part  of 
a  supposed  right.  A  party  who  demiands  what  he  supposes  is  the 
amount  of  his  entire  claim  cannot,  in  this  way,  by  a  mere  use 
of  words,  avoid  the  logical  effect  of  his  own  valuation  of  his  rights. 
A  marhed  discrepancy  between  the  amount  at  present  demanded 
and  that  which  the  claimant  was  grilling  to  accept  on  an  earlier 
occasion  may  have  marked  force  as  bearing  on  the  question  of 
good  faith.''  Concessions  so  great  cannot  be  explained  by  a  fair 
desire  to  avoid  litigation  and  a  different  motive  intuitively  arises 
to  the  mind,  as  being  the  broad  explanation.  Against  such  an 
inference  it  is  not  the  object  of  the  present  rule  of  procedure  to 
protect  a  litigant. 

§  1460.  (What  Offers  are  for  Peace;  Determining  Factors); 

Time. —  Of  chief  importance  among  factors  which  may  properly 
receive  judicial  consideration  in  determining  whether  on  the  occa- 
sion when  an  offer  was  made  it  was  intended  as  one  of  compro- 
mise, is  that  of  the  time  at  which  the  tender  is  miade.  Should  the 
offer  have  been  made  at  a  time  when  the  litigant  suggesting  it 
knew  that  a  demand  had  been  made  against  him  and  that  he  dis- 
puted it,^  and  purposed  continuing  to  do  so,  the  inference  that 
the  concession  was  by  way  of  compromise  is  much  stronger  than 
that  which  would  have  arisen  had  the  suggestion  been  made  before 

3.  Wayman  v,  Hilliard,  7  Bing.  101  5.  St.  Louis  Southwestern  Ey.  Co. 
(1830).  V.  Smith,    (Xex.  Civ.  App.  1903)    77 

4.  Clear  and  unequivocal  language  S.  W.  28. 
to  that  effect  will,  however,  lead  the  6.  §  1457. 
judge  to  the  view  that  even  a  tender  7.  §  1450. 

of  the  entire  amount  in  dispute  may  §  1460-1.  Tenhet  v.  Atlantic  Coast 

be  merely  a  hypothetical  offer  to  buy  Line  E..  Co.,  82  S.  C.  465,  64  S.  E.  233 

peace.     Lofts  v.  Hudson,  2  M.  &  R.  (1909). 
481   (1828). 
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that  time^  or  after  attempts  at  settlement  had  been,  abandoned. 
Should  the  parties  be  in  litigation  when  the  offer  was  tendered, 
the  impulse  to  escape  from  its  harassment  would  have  intervened 
and  the  claim  th-at  the  offer  was  by  way  of  compromise  would 
correspondingly  increase  in  probative  force.^  A  statement  made 
or  act  done  at  a  time  when  compromise  negotiations  are  actually 
pending  between  the  parties  will  naturally  appear  to  the  presid- 
ing judge  to  have  been  made  for  the  purpose  of  advancing  the 
success  of  such  negotiations,  if  reasonably  adapted  to  that  pur- 
pose.* Where  no  claim  is  pending  which  may  be  compromised, 
even  the  use  of  the  phrase  "  as  a  compromise  "  or  equivalent  ex- 
pression, will  not  prevent  use  in  evidence  as  an  admission  of  a 
statement  or  offer  so  accompanied.'  It  is,  in  any  case,  necessary 
to  the  rejection  of  a  statement  as  having  been  made  in  the  course 
of  compromise  negotiations  that  the  treaty  for  peace  should  have 
related  to  the  settlement  of  the  suit  in  which  the  statement  was 
offered.  Evidence  of  a  conversation  of  witness  with  a  party  to 
an  action  is  not  rendered  inadmissible  by  the  fact  that  it  was  for 
the  purpose  of  compromising  a  suit  brought  and  tried  before  the 
action  at  bar.^     Such  inferences,  of  course,  are  open  to  rebuttal. 

§  1461.  (What  Offers  are  for  Peace;  Determining  Factors; 
Time);  Ptior  to  Negotiations — While,  as  has  just  been  seen,^  the 

2.  IlUnois. —  American   Ins.   Co.  v."  v.  Stewart,  (Civ.  App.  1905)  90  S.  W. 

Walston,  111  111.  App.  133   (1903).  49. 

Indiana. —  Indianapolis       Northern  3.  Reynolds  v.  Manning,  15  Md.  510 

Traction   Co.  v.  Dunn,    (App.    1905)  (1859);   CuUen  v.  Ins.  Co.  of  North 

76  N.  E.  269.  America,   126  Mo.   App.   412,    104   S. 

Kentucky. —  Illinois  Central  R.  Co.  W.  117   (1907)    (insurance  policy). 

V.  Colly,  86  S.  W.  536,  27  Ky.  L.  Eep.  4.   Gibbs  v.  Johnson,   10   Fed.   Cas. 

730   (1905).  No.  5,384  (1860)  ;  York  County  Corp. 

Missouri. — Columbia  Planing  Mill  v.  Toronto  Gravel  Road,  etc.,  Co.,  3 

Co.  V.  American  F.  Ins.  Co.,  59  Mo.  Ont.    584    (1883).      Compromise   ne- 

App.  204    (1894).  gotiations    in    regard   to    a    different 

New   York. —  Doncourt   v.   Denton,  matter   will   not   be   received.     They 

115  N.  Y.  Suppl.  1118,  131  App.  Div.  may  be  rejected  as  irrelevant.     Field 

90S    (1909)    [judgment  affirmed,   105  v.    Schuster,    26    Pa.    Super.    Ct.    82 

N.    Y.     Suppl.     906,     55     Misc.     594  (1904). 

(1907)] ;   Schwart2man  v.  Cohen,  101  5.  Cooper  v.  Jones,  79  Qa.  379,  4 

N.  Y.  Suppl.  236,  51  Misc.  635  (1906);  S.  E.  916   (1887). 

Franklin  v.  Hoadley,  101  N.  Y.  Suppl.  6.  McCrun  v.  McCrun,    (Ind.  App. 

374,  115  App.  Div.  538   (1906).  1905)   76  N.  E.  415. 

Texas.— Wall  v.  Melton,  (Civ.  App.  §  1461-1.  §  1460. 
1906)  94  S.  W.  358;  City  of  Houston 
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pendency  of  negotiations  for  settlement  of  exis'ting  disputes  is  a 
cogent  circumstance  tending  to  induce  the  belief  that  statements 
made  in  furtherance  of  the  main  object  were  made  by  way  of  com- 
promise, it  is,  on  the  contrary,  to  be  o'bserved  that  where  the  offer 
was  m^ade  before  any  controversy  had  arisen  in  the  matter^  or 
prior  to  any  time  at  which  it  could  definitely  have  been  knovm 
whether  any  negotiations  would  be  allowed  in  it,*  the  statement  in 
question  may  well  be  taken  to  have  been  made  because  it  was  true. 
So,  where  a  declaration  is  advanced  in  order  to  induce  the  party 
addressed  to  enter  upon  compromise  negotiations*  in  the  matter, 
it  will  be  taken  that  such  an  offer  was  made  because  the  facta 
stated,  implied  or  connoted  by  it  were  believed  to  be  in  accordance 
with  the  truth.  In  other  words,  it  would  be  assumed  that  a  decla- 
ration made  under  such  circumstances  was  intended  as  the  definite 
assertion  of  any  fact  stated  in  it,  i.  e.,  was  an  admission.^ 

A  different  view. — ^A  contrary  opinion  has  been  entertained  to 
the  effect  that  the  rule  of  procedure  applies  even  to  an  offer  of 
settlement  where  no  previous  demand  has  been  made. 

§  1462.  (What  Offers  are  for  Peace;  Determining  Factors; 
Time) ;  Subsequent  to  Negotiations. —  For  the  same  reason  that 
statements  made  before  negotiotions  are  begun  are  regarded  as 
the  admissions  of  the  declaring  party,'  those  made  after  proceed- 
ings for  a  settlement  are  over,  are  also  deemed  competent  evidence 
and  not  offers  by  way  of  compromise.  In  neither  case  is  there  any 
obvious  reason  for  buying  peace  at  that  particular  time.    Where 

2.    Indiana. —  Gates   v.    Kellogg,    9  made  very  soon  after  the  statement 

Ind.  506   (1857).  itself.      McBride    V.    Georgia    Ry.    & 

Missouri. —  Hilburn  v.  Phoenix  Ins.  Electric   Co.,  125  Ga.   515,   54  S.  E. 

Co.,  (App.  1910)  124  S.  W.  63;  Paris  674  (1906) 

V.  Waddell,  139  Mo.  App.  288,  123  S.  3.    U.    S.    v.    Three    Hundred    and 

W.  79  (1909).  Ninety-Six   Barrels  Distilled   Spirits, 

Vew  Jersey. —  Richardson  v.  Inter-  28  Fed.  Cas.  No.  16,503    (1866). 

national  Pottery  Co.,  63  N.  J.  L.  248,  4.  Broschart  v.  Tuttle,  59  Conn.  1, 

43  Atl.   692    (1899).  21  Atl.  925,   11  L.   R.  A.   33    (1890). 

'New    York. —  Doncourt   V.    Denton,  S.  Southern  Ry.  Co.  v.  Reeder,  (Ala. 

105  N.  Y.   Suppl.  906,   55  Misc.  594  1907)    44  So.   699    (collision  between 

(1907).  drawbridge    and    vessel);    Hurst    v. 

Texas. —  Upson  v.   Campbell,    (Civ.  Williams,  102  S.  W.  1176,  31  Ky.  L. 

App.  1907)   99  S.  W.  1129;  St.  Louis  Rep.  658  (1907)  (brokerage  contract) ; 

Southwestern  R.  Co.  v.  Smith,   (Tex.  Finn   v.   New   England  Telephone   & 

Civ.   App.   1903)    77  S.   W.   28.     See  Telegraph  Co.,   101  Me.  879,   64  Atl. 

also,  Blake  v.  Austin,  (Tex.  Civ.  App.  490  (1906). 

1903)    75  S.  W.  571.     It  is  not  ma-  |  1462-1.    §  1461. 
terial  that  an  offer  of  compromise  was 
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no  negotiations  are  pending  because  they  have  been  broken  ofP  or 
abandoned,  and  the  discussion  is  being  held  about  something 
else,^  the  statement  can  only  be  taken  to  have  been  made  because 
it  is  believed  to  be  true  and  is,  therefore,  receivable  as  an  admis- 
sion. Where  the  person  by  whom*  or  to  whom^  the  offer  is  m^ade 
is  evidently  one  vs^ho  has  no  authority  to  adjust  the  matter  in  dis- 
pute between  the  parties,  the  same  result  follows. 

§  1463.  "  Without  Prejudice." — Any  declarant,  on  making  a 
statement,  written  or  oral,  may  limit  its  effect.  He  may,  by  ex- 
press statement  reduce  the  scope  of  his  utterance  as  fully  as  he 
may  determine  in  what  language  he  shall  express  it.  For  example, 
on  sending  a  letter,  he  may  affect  or  restrict  the  purposes  for 
which  it  may  be  used.^  Whatever  miay  be  the  conditions  pre- 
scribed, they  constitute  the  basis  of  the  entire  correspondence  or 
oral  negotiations  between  the  parties.  All  rights  which  either 
party  reserves  to  himself,  he  impliedly  confers  upon  his  adver- 
sary.^ In  such  an  event,  the  restrictions  stated  to  have  been  im- 
posed will  be  assumed  to  be  the  only  ones.  The  statement  or  offer, 
therefore,  will  be  deemed  admissible  in  all  other  capacities*  or  in 
connection  with  any  treaty  for  peace,  of  which  the  declaration 
forms  a  part.* 

§  1464.   ("Without    Prejudice");    English    Practice.— The 

rule  of  procedure  adopted  in  England  requires  that,  in  order  to 
exclude  an  offer  of  compromise,  there  must  have  been  some  ex- 
press reservation  to  that  effect  made  by  the. declarant,  at  the  time 
his  statement  was  made  or  in  connection  with  it.^     The  phrase 

2.  Smith  V.  Whittier,  95  Cal.  279,      30   Pac.   529    (1892)     (one  defendant 
30  Pac.  529   (3  892)  ;  Akers  V.  Kirke,      addressing  another). 

91    Ga.    590,    18    S.    E.    366    (1893);  §    1463-1.    Williama   v.   Thomas,   3 

Hamblett  v.  Hamblett,  6  N.  H.   333,  Dr.  &  Sm.  39,  S  Jur.   (N.  S.)   250,  31 

343    (1833).  L.  J.  Ch.  674,  7  L.  T.  Rep.    (N.  S.) 

3.  Freeman  «.  Bigham,  65  Ga.  580  184,    10    Wkly.     Rep.    417     (1862); 
(1880)    (liability  of  another).  Hartney    v.    Ins.    Co.,    13    Ont.    581 

4.  Ashlock   V.   Llnder,    50   111.    169  (1887). 

(1869)  ;   Marks  v.  Hardy,  78  S.  W.  2.    Clark  v.  Grand  Trunk  R.  Co., 

864,  1105,  35  Ky.  L.  Rep.  1909,  1770  39  U.  C.  Q.  B.  136  (1869). 

(1904)    (unauthorized  act  oi  a  third  3.  Hartney  v.  North  British  F.  Ina. 

person)  ;  Moore  v.  H.  Gaus,  etc.,  Mfg.  Co.,  13  Ont.  581    (1887). 

Co.,  113  Mo.  98,  20  S.  W.  975  (1892) ;  4.  Wallace  V.  Small,  1  M.  &  M.  446 

Daniel   v.    Wilkerson,    35    N.   C.    329  (1830). 

(1852).                                                      .  §   1464-1.  Wallace  v.  Small,  M.  & 

5.  Smith  v.  Whittier,  95   Cal.  279,  M.  446,  22  E.  C.  L.  562   (1830).    See 


1851  "Without  Peejudice";  English  Pbactice.       §1464 


customarily  employed  for  the  purpose  is  that  the  declaration  is 
to  be  taken  as  having  been  made  "  without  prejudice."  ^  This 
expression,*  or  any  similar  phrase*  will  be  construed  as  consti- 
tuting an  express  reservation  from  the  declarant's  statement  or 
offer  of  any  probative  quality  as  an  admission.  Such  a  limitation 
upon  its  scope  is  deemed  to  apply  not  only  to  the  probative  effect 
of  the  statement  so  far  as  it  relates  to  liability  in  any  negotiations 
for  a  compromise  of  which  said  declaration  forms  a  part,'  but 
also  in  so  far  as  it  states  the  existence  of  any  independent  or  indi- 
vidual fact  set  forth  in  the  declaration.®  Nor  is  this  the  full  extent 
of  the  effect  which  procedure  assigns  to  the  customary  phrase, 
"  without  prejudice."  The  rule  applies  equally  to  any  act  from 
which  liability  on  the  part  of  the  person  doing  it  would  otherwise 
be  inferred.'' 


also,  Walker  v.  Wilsher,  23  Q.  B.  D. 
335  (1889);  Hoghton  v.  Hoghton,  15 
Beav.  278,  321,  21  L.  J.  Ch.  482,  493 
(1852);  Paddock  v.  Forrester,  3  M. 
&  Gr.  903  (1842);  Mitchell's  Claim, 
L.  R.  6  Oh.  822   (1871). 

2.  Jones  v.  Foxall,  15  Beav.  388, 
396  (1852)  ;  Wallace  v.  Small,  M.  & 
M.  446   (1830). 

3.  Walker  v.  Wilsher,  L.  R.  23  Q. 

B.  D.  335  (1889)  ;  Re  River  Steamer 
Co.,  L.  R.  6  Ch.  App.  822,  832  (1871). 
"  What  is  the  meaning  of  the  words 
'without  prejudice'?  I  think  they 
mean,  without  prejudice  to  the  posi- 
tion of  the  writer  of  the  letter  if  the 
terms  he  proposes  are  not  accepted." 
Walker  v.  Wilsher,  L.  R.  23  Q.  B. 
Div.  335  (1889).  "If  a  man  says 
his  letter  is  without  prejudice,  that 
is  tantamount  to  saying,  '  I  make 
you  an  offer  which  you  may  accept 
or  not,  as  you  like ;  but  if  you  do  not 
accept  it,  the  having  made  it  is  to 
have  no  effect  at  all.' "  Re  River 
Steamer  Co.,  L.  R.  6  Ch.  App.  822, 
832   (1871). 

4.  "  With  the  object  of  obtaining  a 
compromise."    Jardine  v.  Sheridan,  2 

C.  &  K.  24  (1846). 

"  Not  to  be  used  in  prejudice  of  my 
rights    or    in    any    future    arrange- 


ment;"—ff  eld,  by  Tindal,  C.  J.,  to  be 
"  clearly  a  conditional  statement." 
Cory  V.  Bretton,  4  C.  &  P.  462  (1830). 

5.  Jones  v.  Foxall,  15  Beav.  388,  21 
L.  J.  Ch.  725  (1852);  Paddock  v. 
Forrester,  1  Dowl.  P.  C.  (N.  S.)  527, 
11  L.  J.  C.  P.  107,  3  M.  &  G.  903,  3 
Scott  N.  R.  715,  42  E.  C.  L.  470 
(1842). 

Incidental  admissions  have  been 
placed  equally  within  the  operation 
of  the  rule.  Hoghton  v.  Hoghton,  15 
Beav.  278,  315,  321  (1852),  per  Rom- 
illy,  M.  R. 

Independent  relevancy  may  be  con- 
ferred upon  a  statement  without 
prejudice,  by  rules  of  local  practice  to 
affect  the  incidence  of  costs.  Wil- 
liams V.  Thomas,  2  Dr.  &  Sm.  29,  37 
(1862).  But  see  Walker  v.  Wilsher, 
L.  R.  23  Q.  B.  Div.  335  (1889).  It 
has  been  said,  oliter,  that  such  a 
statement  will  not  remove  the  bar  of 
the  statute  of  limitatijns.  Re  River 
Steamer  Co.,  L.  R.  6  Ch.  App.  822, 
831  (1871).  In  Canada  offers  and 
their  acceptance  have  been  received 
on  the  question  of  good  faith.  Clark 
V.  G.  T.  R.  Co.,  29  U.  C.  Q.  B.  136, 
147  (1869). 

6.  §1  1451  et  seq. 

7.  Richards  v.  Gellatly,  L.  R.  7  C. 
P.  127,  131  (1872)  (payment  to  other 
claimants). 


§.§  14:65, 14&6  Offers  of  Compeomise.  1852 

§  1465.  ("Without  Prejudice";  English  Practice);  Corre- 
spondence—  This  immunity  from  prejudice  arising  from  a  com- 
promise offer  is  not  restricted  by  technical  limitations  but  is  dealt 
with  in  a  liberal  way.  This  appears  clearly  from  the  decisions 
relating  to  negotiations  for  settlement  made  by  letter.-'  Thus  in 
case  the  initial  letter  of  a  correspondence  states  that  it  is  "  with- 
out prejudice,"  the  subsequent  letters  are  taken  to  have  been 
written,  by  either  party,  upon  the  same  understanding.^  Should 
the  reservation  be  made  after  the  correspondence  has  begun  it 
may  even  be  so  far  retroactive  as  to  render  inadmissible  not  only 
those  parts  of  the  correspondence  subsequent  to  the  announce- 
ment but  those  which  are  prior  to  it  as  well.*  Nor  is  the  party  by 
whom  the  reservation  is- originally  imposed  deemed  a  matter  of 
procedural  importance.  The  effort  to  buy  peace,  "  without  prej- 
udice" to  the  right  of  taking  a  different  position  later,  may  be 
initiated  equally  well  by  the  plaintiff  *  or  by  the  defendant.^  So 
far  as  the  application  of  the  rule  is  concerned,  it  is  immaterial 
as  to  the  form  in  which  the  reservation,  "  without  prejudice," 
appears.  It  may,  without  material  difference,  have  been  made 
in  a  written®  or  oral  form.  It  may  relate  to  a  claim  sounding  in 
tort'^  or  in  contract  and  apply  equally  to  actions'  at  common  law  or 
to  chancery  proceedings.® 

§  1466.  ("Without  Prejudice";  English  Practice);  Inde- 
pendent Relevancy. —  The  rule  of  procedure  has  not,  even  yet,  ex- 
hausted its  force.  An  offer  of  settlement  made  "  without  preju- 
dice "  is  not  even  independently  relevant,-'  i.  e.,  no  inference  in 

§  1465-1.    Hoghton  v.  Hoghton,  15  5.   Williamg  v.  Thomas,  2  Dr.  &  Sm. 

Beav.  278,   17  Jur.  99,  21  L.  J.  Ch.  29,  37   (1862). 

482    (1852);    Healey   v.    Thatcher,    8  6.    Walker  v.  -Wilsher,  L.  R.  23  Q. 

C.  &  P.  388,  34  E.  C.  L.  796   (1838).  B.  Div.  335  (1889)  ;  Hoghton  v.  Hogh- 

See  also,  In  re  River  Steamer  Co.,  L.  ton,    15   Beav.   278,   315,   321    (1852) 

R.  6  Ch.  App.  822,  832,  25  L.  T.  Rep.  (letter)  ;    Healey   v.    Thatcher,    8    C. 

(N.    S.)     319,    19    Wkly.    Rep.    1130  &  P.  38  (1838)    (letter). 

(1871).  7.    Paddock  V.  Forrester,  3  Man.  & 

2.  Paddock  v.   Forrester,  1   Dowl.  Gr.  903,  919   (1842)    (trespass). 

P.  C.  (N.  S.)   527,  11  L.  J.  C.  P.  107,  8.    Williams  v.   Thomas,   2  Dr.  & 

3  M.  &  G.  903,  3  Scott  N.  R.  715,  42  Sm.  29,  37   (1862)    (answer). 

E.   C.  L.   470    (1843).     See  also  Em  §1466-1.   §§  2574  e*  seg. 

parte    Harris,    44    L.    J.    Bky.     33  A   contrary  view  has  been  main- 

(1875).  tained  in  certain  cases.    Thus  letters 

3.  Peacock  V.  Harper,  26  Wkly.  containing  offers  expressly  stated  to 
R«p.  109    (1877).  have  been  made  ••  Avitho-ut  prejudice" 

4.  Paddock  v.  Forrester,  3  M.  &  G.  have  still  been  received  to  show  the 
903,  919  ( 1843 ) .  independently  relevant  fact  of  laches. 


1853  Value  of  Peace.  §§  1467-1469 

other  respects  than  as  to  its  truth  can  be  drawn  from  it.^  The 
declaration  is  not  permitted  to  have  a  collaterally  or  independ- 
ently relevant  effect  f —  as  for  example  to  remove  the  bar  of  the 
statute  of  limitationa.* 

§  1467.  ("Without  Prejudice";  English  Practice);  State- 
ment received  as  an  Admission. — Cessante  ratione,  cessat  autem 
lex.  The  mere  use  of  the  phrase  "  without  prejudice,"  does  not 
alter  the  rules  of  reason.  Should  the  statement  as  a  clear  matter 
of  fact,  have  been  made  not  to  buy  peace,  as  where  no  dispute  is 
pending,^  but  because  it  was  true,  the  statement  is  competent  as 
an  admission,  notwithstanding  it  was  unequivocally  stated  to  have 
been  made  "  without  prejudice."  ^ 

§  1468.  ("Without    Prejudice");    Canadian    Practice. —  The 

practice  is  the  same  in  Canada.-'  The  alleged  admission  being 
excluded  provided  the  reservation,  that  the  statement  is  to  be 
taken  as  having  been  made  "  without  prejudice,"  is  made  in  good 
f  aittf  and  not  with  some  ulterior  motive. 

§  1469.  Reasons  for  the  Rule ;  Value  of  Peace. —  Prominent 
among  the  reasons  whidh  have  been  regarded  as  justifying  the 
rule  of  procedure  rejecting  concessions  of  liability  made  by  way 
of  compromise^  is  the  undoubtedly  correct  proposition  that  it  is 
good  public  policy  to  adjust  differences  by  mutual  concessions. 

Walker  v.  Wilsher,  23  Q.  B.  D.  338,  K.  Br.  273,  279  (1890)  ;  Pirie  i;.  Wyld 

339  (1889)  ;  Jones  v.  Foxall,  15  Beav.  11  Ont.  422,  427  (1886);  York  County 

388,  21   L.  J.   Ch.  725    (1852).     See  Corp.  v.   Toronto   Gravel   Road,   etc., 

also,  Williama  v.  Thomas,  2  Dr.  &  S.  Co.,    3    Ont.    584     (1883)      (letter)  ; 

29,   31   L.   J.    Oh.    674.     Kindersley,  Burns  v.  Kerr,   13   U.   C.   Q.   B.  468 

V.-C.   (1862),  -which  may  be  regarded  (1856)  ;  Ritchey  v.  Hoivard,  6  U.  C. 

as  affected  by  the  foregoing  cases.  C.  P.  437   (1855).    See  also.  Omnium 

2.  Pirie  v.  Wyld,  11  Ont.  422  Securities  Co.  v.  Richardson,  7  Ont. 
(1886)    (knowledge).  182  (1884). 

3.  Burns  v.  Kerr,  13  U.  C.  Q.  B.  2.  Pirie  v.  Wyld,  11  Ont.  422 
468    (1856).  (1886). 

4.  In  re  River  Steamer  Co.,  L.  R.  §  1469-1.  The  term  "compr6mise" 
6  Ch.  App.  832,  25  L.  T.  Rep.  (N.S.)  is  misleading,  in  that  in  customary 
319,  19  Wkly.  Rep.  1130  (1871);  use  it  connotes  mutual  concessions,  as 
Cory  V.  Bretton,  4  C.  &  P.  462,  19  of  fact,  with  a  view  to  reaching  a  fair 
B.  O.  L.  603   (1830).  basis  of  adjustment  upon  the  merits 

§  1467-1.   Re  Daintrey,  L.  R.  1893,  of  the  dispute.     "  Peace-offer "  would 

2  Q.  B.  D.  116.  be   a    closer    approximation    to   what 

2.  Hartney  v.  Ins.  Co.,  13  Ont.  581  is      frequently     meant; — the     effort 

(1887).  to  be   rid  of  a  claim   as   cheaply  as 

§  1468-1.  Stewart  v.  Muirhead,  29  possible,   not   on   the  basis   of  merit 


§,  1469 


Offers  of  Oompeomise. 


1854 


Interest  reipuhlicae  ut  sit  finis  litium.  —  In  every  aspect  of 
the  matter  yielding  a  portion  of  one's  claim,  seeking  to  appre- 
ciate the  value  of  an  adversary's  contention,  is  of  personal  and 
social  advantage.  It  has  been  felt  that  the  attainment  of  so  de- 
sirable an  end  ought  not  to  be  rendered  difficult,  if  not  impossible, 
by  knowledge  on  the  part  of  the  conceding  litigant  that,  should 
the  negotiations  fail,  he  may  be  penalized  by  having  his  conces- 
sions used  against  him  on  any  subsequent  litigation  as  constituting 
his  admissions.^ 

Reason  considered. —  It  must  be  evident,  however,  that  much  of 
this  reasoning  is  crude,  artificial  and  necessary  only  in  an  age 
when  the  scales  of  legal  reasoning  were  clumsily  adjusted,  not 
sensitive  to  nice  variations  in  probative  force.  It  seems  also 
clear  that  the  reasoning  underlying  the  rule  adjusts  itself  nicely 
to  the  controversial,  self-seeking  attitude  of  the  litigants  and  very 
largely,  if  not  entirely,  overlooks  the  far  more  important  social 
interests  involved  in  the  question.     Its  implied  term  apparently 


but  of  immunity  from  litigation. 
"  '  Compromise  '  generally  signifies  a 
settlement  in  which  there  is  a  con- 
cession on  both  sides.  Used  in  that 
sense,  the  word  does  not  describe  all 
cases  in  which  peace  is  bought  with- 
out an  admission  of  liability,  and  is 
not  an  adequate  statement  of  the 
law."  Colburn  v.  Groton,  66  N.  H. 
151,  156,  38Atl.  95  (1889).  See  also, 
Lee  r.  Prudential  Life  Ins.  Co.,  206 
Mass.  440,  92  N.  E.  709   (1910). 

2.  Indiana. — Wilt  v.  Bird,  7  Blackf. 
258    (1844). 

Massachusetts. —  Harrington  v.  Lin- 
coln, 4  Gray  563,   567    (1855). 

New  Hampshire. —  Perkins  v.  Con- 
cord R.  Co.,  44  N.  H.  223   (1862). 

England. —  Tennant  v.  Hamilton,  7 
01.  &  F.  123  (1839);  Thomson  V. 
Austen,  2  D.  &  R.  358,  361   (1823). 

Canada. —  Pirie  V.  Wyld,  11  Ont. 
422,  430  (1886).  "It  is  never  the 
intendment  of  the  law  to  shut  out 
the  truth;  but  to  repel  any  inference 
which  may  arise  from  a  proposition 
made,  not  with  design  to  admit  the 
existence  of  a  fact,  but  merely  to  buy 
one's  peace."  Hartford  Bridge  v. 
Granger,    4    Conn.    142,    148    (1822). 


"  Peace  is  of  such  worth  that  a  rea- 
sonable man  may  well  be  presumed  to 
seek  after  it  even  at  the  cost  of  his 
strict  right  and  by  an  abatement  from 
his  just  claim.  The  offer  which  a 
man  makes  to  purchase  it  is  to  be 
taken,  not  at  his  judgment  of  what 
he  should  receive  at  the  end  of  liti- 
gation, but  what  he  is  willing  to 
receive  and  avoid  it."  Harrington  v. 
Lincoln,  4  Gray  (Mass.)  563,  567 
(1855).  "It  must  be  permitted  to 
men  to  endeavor  to  buy  their  peace, 
without  being  prejudiced  by  a,  rejec- 
tion of  their  offers.  Hence,  evidence 
of  such  offers  or  proposals  is  irrele- 
vant, and  they  are  not  to  be  taken  as 
admissions  of  the  legal  liability  of 
the  party  making  them."  Dickinson 
V.  Dickinson,  9  Mete.  (Mass.)  471, 
474  (1845).  "A  mere  peace  offer- 
ing." Tomb  V.  Sherwood,  13  John. 
(N.  Y.)  288,  289  (1816).  "Money 
paid  upon  a  complaint  made,  paid 
merely  to  purchase  peace,  is  no  proof 
that  the  demand  is  well  founded." 
Tennant  V.  Hamilton,  7  CI.  &  F.  122 
(1839). 

8.    West  V.  Smith,  101  U.  S.  2f', 
25  L.  ed.  809    (1879> 


1855  Misleading  the  Jury.  §  1470 

is  that  it  is  more  important  that  a  litigant  should  have  a  safe 
opportunity  for  trying  to  settle  his  quarrel  than  that  the  cause 
of  justice  should  have  the  benefit  of  the  truth.  Little  reilection, 
however,  is  needed  to  show  that  the  interest  of  society  in  the  dis- 
covery, exhibition,  and  enforcement  of  truth  is  paramount,  from 
the  standpoint  of  the  community,  to  any  possible  personal  con- 
cern of  the  litigants  in  the  result  of  their  respective  contentions. 
In  point  of  reason,  what  good  ground  is  there  for  providing  that 
if  a  litigant  has  stated  the  truth  in  a  concession  to  avoid  a  quarrel 
justice  should  not  have  the  benefit  of  it,  that  the  tribunal  should 
be  debarred  from  an  opportunity  for  seeking  out  and  weighing  it  ? 

§  1470.  (Reasons  for  the  Rule);  Jury  may  be  misled. —  To 

this  question,  what  just  reason  can  be  assigned  why  possible  truth 
should  be  withheld  from  a  court  merely  because  made  in  course 
of  an  attempt  to  adjust  a  quarrel,  an  interesting  answer  is  com- 
monly given.  It  is  said  that  truth,  so  far  as  discoverable  at  all 
in  'SO  equivocal  a  statement  as  an  offer  of  compromise,  comes  to 
the  tribunal  in  so  confusing  a  form,  so  mixed  and  blended  with 
inconsistent  and  conflicting  motives,  that  an  unintelligent  casual 
tribunal,  like  the  jury,  would  most  probably  be  misled  rather  than 
guided  by  such  a  combination  of  cross-lights.  Therefore,  it  is 
said,  the  evidence  should  be  rejected.  The  situation  presents  a 
tangled  psychological  problem;  it  is  too  difiicult  a  question  to  be 
readily  handled  by  the  average  jury.  They  may  be  misled. 
Therefore,  it  is  safer  to  reject  the  testimony.  It  is  quite  in  ac- 
cordance with  the  principles  of  this  form  of  procedure  to  say: 
"  This  class  of  evidence  is  occasionally  of  an  uncertain  value,  it 
may  even  happen  at  times  that  it  has  no  force,  it  may  actually,  in 
some  instances,  tend  to  mislead,  therefore  exclude  it  altogether 
whenever  and  wherever  it  may  appear." 

Reason  considered. — A  proposition  of  this  kind,  that,  as  the 
quantity  of  truth  in  a  compromise  offer  is  usually  slight  and  pre- 
sents itself  so  sadly  confused  with  indifferent  or  conflicting  facts 
as  to  furnish  danger  of  misleading  the  jury,  it  should  be  rejected 
altogether,  is,  it  must  be  confessed,  quite  in  accordance  with  the 
juridical  methods  of  the  past  century.  Of  that  period  of  legal 
evolution,  it  was  characteristic  that  the  use  of  reason  was  thought 
to  have  been  adequately  exercised  when  it  had  succeeded  in  classi- 
fying facts,  as  they  were  offered  in  evidence,  into  those  which,  on 
the  whole,  were  likely  to  assist  the  jury,  and  which  were,  accord- 
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ingly,  to  be  ^admitted ;  and,  on  the  other  hand,  species  or  classes  of 
facts,  more  likely,  in  the  average  instance,  to  mislead  than  to 
guide  and  which,  therefore,  it  was  deemed  proper  to  reject.  Un- 
questionably, here  was  a  splendid  advance,  in  certain  respects, 
upon  the  application  of  reason  made  by  earlier  and  more  mechan- 
ical forms  of  trial.'  To  these,  psychological  problems,  the  thoughts 
and  intentions  of  men,  offered  a  problem  beyond  human  wisdom. 
Reason  confessed  herself  baffled  and  could  only  point  to  God  him- 
self, the  Omniscient  One,  in  the  ordeal  ^  or  wager  of  battle^  as  the 
only  adequate  judgment  in  a  matter  beyond  human  powers.  The 
succeeding  age  of  procedural  classification  has  no  aversion  to  at- 
tempting the  solution  of  psychological  problems.  The  adminis- 
tration of  justice  is  not  unused  to  deciding  as  to  which  of 
two  conflicting  motives  actually  determined  the  conduct  of  an 
actor  or,  where  several  motives  cooperate  in  the  produc- 
tion of  a  composite  result,  to  decide  the  probable  propor- 
tions in  which  each  operated.  Every  question  to  a  wit- 
ness presents  one.  In  case  of  a  serious  conflict  of 
testimony  the  prohlem  becomes,  at  times,  tangled  and  difl&cult. 
Yet  procedure  refers  all  such  questions,  as  a  matter  of  course,  to 
the  jury.  Conflicts  of  motive,  the  influence  of  contradictory  im- 
pulses, bulk  largely  in  many  trials  at  law.  The  jury  settles  them 
all,  separating  the  real  from  the  false,  the  unreal  from  the  true. 
In  certain  instances,  the  conflicting  motives  or  emotions  may  not 
only  be  mixed  but  blended  and  interwoven  along  the  entire  length 
and  breadth  of  a  story.  A  party,  for  example,  makes  a  statement 
which  is  offered  against  him  as  an  admission.  He  objects  to  its 
reception  on  the  ground  that  he  did  not  mean  what  he  Siaid,  he  was 
only  joking.  He  made  it  jocularly,  to  be  facetious.  Even  were 
there  facts  rendering  such  a  contention  plausible,  it  would  seem 
by  no  means  necessarily  to  follow  either  that  the  statement  itself 
was  untrue  or  that  its  maker  did  not  believe  it  to  be  true.  It  may 
well  be  found  by  the  tribunal  that  the  appearance  and  tone  of 
facetiousness,  if  present,  were  merely  a  cover  from  behind  which 
more  safely  to  test  the  effect  of  a  true  statement  upon  the  person 
addressed.  The  tribunal  may  even  come  to  the  conclusion  that 
the  suggestion  of  facetiousness  was  a  mere  after-thought.  Experi- 
ence indicates  that  truth  is  frequently  spoken  in  jest.     A  declar- 

§  1470-1.    §§  269-270,  both  inc.  8.    §§  269n  et  seq. 
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ant  may  tentatively  test  his  opponent's  knowledge  or  mental  atti- 
tude by  means  of  true  statements  so  blended  with  mirth  as  to  per- 
mit convenient  present  retreat  or  subsequent  entire  disclaimer.  A 
presiding  judge  would  scarcely  feel  that  an  Unsolvable  problem 
is  here  presented.  Under  appropriate  instructions,  the  matter 
would  simply  be  left  to  the  jury.  For  a  judge  arbitrarily  to  reject 
the  statements  because  of  the  presence  of  jocularity,  or  its  appear- 
ance, in  the  psychological  problem  would  obviously  be  bad  admin- 
istration, as  closing  a  promising  avenue  to  truth. 

Offers  of  compromise  present,  therefore,  no  problem  in  psychol- 
ogy, more  difficult  than  many  others  with  which  the  jury  are  con- 
stantly dealing.  The  possible  influence  of  a  collateral  motive,  that 
of  buying  peace,  may  render  it  uncertain  as  to  the  state  of  the 
declarant's  mind  in  respect  to  the  truth  of  the  statement  itself. 
A  certain  declaration  has  been  made  by  him,  a  given  act  done.  It 
may  well  be  that  the  assertion  was  made  because  it  was  true  or, 
on  the  other  hand,  it  is  equally  possible  that  it  was  uttered  entirely 
regardless  of  its  truth.  What  is  the  fact  in  respect  to  it?  Did 
the  declarant  make  his  statement,  knowing  and  believing  it  to  be 
true  ?  It  is  a  natural  and  permissible  inference  unless,  and  until 
excluded.  Did  he,  on  the  other  hand,  make  it  not  on  account  of 
any  belief  in  its  truth  but  solely  under  the  influence  of  the  col- 
lateral motive?  In  itself  considered  the  statement  may  or  may 
not  be  true,  whatever  may  have  been  the  motive  with  which  it  was 
made.  Arbitrarily  to  exclude  the  statement  because  the  declarant 
finds  it  convenient  to  claim  that  he  did  not  concede  its  truth,  is, 
by  implication,  to  assert  that  society  has  some  higher  interest  than 
the  ascertainment  of  truth  as  a  preliminary  to  the  doing  of 
justice. 

A  specimen  instance. —  It  would  thus  appear  that  the  rule  of 
procedure  which  rejects  offers  of  compromise  as  an  admission,  by 
conduct  or  otherwise,  is  simply  an  instance  of  the  establishment 
of  a  class  of  facts  to  be  rejected  on  account  of  their  misleading 
character  in  the  average  instance,  regardless  of  their  probative 
force  or  forensic  necessity  in  a  particular  case,  which  was  char- 
acteristic of  the  technical  procedure  of  the  last  century.  So  con- 
sidered, it  must  be  conceded  that,  like  other  rules  of  substantive 
law  which  exclude  relevant  testimony  necessary  to  the  contention 
of  a  party,  the  effect  of  its  operation  is  to  exclude  facts  from  the 
tribunal  which,  in  certain  cases,  are  essential  to  the  due  adminis- 
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tration  of  justice.  Tlie  modem  method  is  to  avoid  the  imposition 
of  hard  and  fast  rules,  the  cutting  of  puzzling  Gordian  knots  by 
abrupt  rejections.  It  is  recognized  that  there  is  no  legitimate  way 
in  which  to  avoid  the  careful,  painstaking  weighing,  in  the  scales 
of  reason,  of  all  logically  probative  facts.  Ancient  procedure  and 
its  immediate  successor  sought  short  cuts  to  results,  established 
equivalences,  procedural  consequences.  It  has  been  discovered, 
with  such  clearness  as  to  preclude  possibility  of  any  return  to 
earlier  methods,  that  truth  demands  from  courts  of  justice  a  more 
patient  following,  in  considering  the  facts  of  each  particular  case, 
of  the  guidance  of  reason  in  its  search  for  truth.  A  necessary 
consequence  of  establishing  a  rule  of  law  on  the  subject  is  to  work 
injustice.  The  conception  of  judicial  administration  which 
prompts  such  a  rule  is  clearly  taken  from  the  standpoint  of  a  liti- 
gant alone  and  in  this  respect  is  inferior,  in  ethical  quality  and 
social  effectiveness,  to  the  conception  of  the  Middle  Ages,  that 
truth  was  of  so  high  a  quality  that  God  himself  might  surely  be 
relied  upon  to  intervene  for  its  discovery, 

§  1471.  Value  of  the  Rule. —  It  is^  however,  fairly  to  be  gath- 
ered from  experience  and  the  light  of  reason  that  many  statements 
of  independent  facts  designed  by  a  party  to  effect  a  compromise 
are  made  because  they  are  true  and  known  to  be  so.  Why,  then, 
is  not  the  opposing  party  entitled  to  receive  the  benefit  of  them 
as  the  admissions  of  his  adversary  ?  Such  statements  can  be  ex- 
cluded on  no  principle  of  logic.  Hence  the  confusion  among 
the  authorities.  The  present  rule  is  an  attempt  to  distinguish  be- 
tween a  direct  concession  of  liability  and  a  specific  admission  of 
facts  from  which  it  must  inevitably  be  inferred,  between  direct 
and  circumstantial  evidence  of  the  same  fact.  Obviously,  in  the 
nature  of  things,  such  a  distinction  is  confusing,  because  without 
basis  in  reality.  As  has  been  said,^  no  satisfactory  distinction 
can  here  be  drawn,  as  the  most  direct  statement  is  merely  circum- 
stantially relevant  on  the  question  of  its  truth.  The  simpler  alter- 
native is  to  abandon  the  rule  peremptorily  rejecting  offers  of  com- 
promise.   This  might  safely  be  done.^ 

{  1471-1.   §  3580.  8.   See  also,  Thomson  v.  Austen,  8 

D.  &  R.  358   (1823). 
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(1)   Misleading  inducements 
hope  and  fear. 

restriction  on  scope  of  rule,  1506. 
extension  of  scope  of  rule,  1507. 
Logic  vs.  Procedure,  1508. 
physical  or  mental  discomfort,  1509. 
pain,  1510. 

threats,  1511. 

threats  of  punishment,  1512. 
effect  of  firearms,  1513. 
subject  of  threat  or  promise,  1514. 
collateral  matters,  1514. 
independent  matters,  1515. 
moral  or  religious,  1516. 

"  better  tell  the  truth,"  1517. 
statement  rejected,  1518. 

rejection  as  a  matter  of  procedure,  1519. 
"you  had  better  confess/'  1520. 
avho  are  "persons  in  authority,"  1521. 
an  artificial  rule,  1522. 
officers,  1523. 

implied  assent,  1524, 
a  question  of  public  policy,  1524a. 
public  prosecutors,  1525. 
committing  magistrates,  1526. 
private  prosecutors,  injured  persons,  etc.,  1527. 
English  rule,  1527. 
rule  in  the  United  States,  1528. 
bystanders,  friends,  fellow  prisoners,  etc.,  1529. 
effect  of  arrest,  1530. 

an  infirmative  consideration,  1531. 
invalid  arrest,  1532. 
statement  rejected,  1533. 
statutory  warning  or  caution,  1534. 

general  effect  of  warning  upon  admissibility,  1535. 
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(1)  Misleading  inducements, 
deception. 

unfair  treatment^  1538c. 
statement  "  voluntary  I'  1538d. 
illegality^  1539. 

(2)  Self-incrimination,  1540. 

a  problem  in  jurisprudence,  1'541. 

.   reasons  stated,  1542. 
a  page  of  English  history,  1543. 

the  strategy  of  the  struggle,  1543a. 
subsequent  consequences,  1543b. 
"  nemo  tenetur  seipsum  accusare,"  1544. 
present  rule  stated,  1544a. 
a  pervasive  principle,  1544b. 

American  legislation,  1544c. 
how  far  confessions  obtained  in  violation  of  the  privi- 
lege are  untrustworthy,  li544d. 
procedure  and  reason,  1545. 

knowledge  and  waiver,  1546. 
preliminary  hearings,  1547. 

compulsion  of  an  oath,  1548. 
ground  for  rejection,  1549. 
a  misleading  analogy,  1550. 
coroners'  inquest,  1551. 

voluntary  witnesses,  I'SSl. 
compulsion  of  oath,  1552. 
fire  inquests,  1553. 
former  trials,  1554. 
grand  jury,  1555. 

voluntary  and  involuntary  evidence,  1555. 
compulsory  process,  1556. 
statements  made  at  trial  of  another,  1557. 

(3)  Duress,  1558. 

"involuntary  "  under  the  rules  of  procedure,  1559. 
a  slight  probative  force,  1560. 
duress  by  threats,  1561. 
infliction  of  physical  pain,  1562. 
mob  violence,  1563. 
Form  of  confessions,  1564. 
by  conduct,  1565. 

acquiescence  by  silence,  1566. 
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Form  of  confessions. 

judicial  or  extrajudicial,  1'567. 
judicial,  1568. 

pleading,  1568. 
testimony,  1569. 
extrajudicial,  157'0'. 
oral,  1571. 
writing,  157'2. 

''  best  evidence,"  1573. 
administrative  details,  1574. 
Independent  relevancy,  1575. 

writing,  1576. 
Introduction  of  confession  into  evidence,  1577. 

(1)  hearing  on  voir  dire,  1578. 
burden  on  defendant,  1578. 
burden  on  prosecution,  1579. 
anomalous  rules  of  practice,  1580. 
hearing  defendant,  1581. 

statutory  provisions,  1582. 

denials,  1583. 

impeachment,  1584. 
scope  of  the  inquiry,  1585. 
action  of  appellate  courts,  1586. 

(2)  hearing  of  the  jury,  1587. 

(3)  leaving  question  to  the  jury,  1588. 
function  of  the  jury,  1589. 

rights  of  accused  upon  cross-examination,  1590. 
Probative  force,  1591. 

infirmative  considerations,  1591. 
hope  and  fear,  1592. 
offers  of  compromise,  1593. 
judicial  confessions,  1594. 
corroboration  required,  1595. 
judicial  confessions,  1596. 
what  constitutes  corroboration,  1597. 
not  a  rule  of  evidence,  1598. 
order  of  evidence,  1599. 
proof  of  the  corpus  delicti,  1600. 

circumstantial  evidence  sufficient,  1601. 
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Probative  force. 

a  question  for  the  jury,  160-2, 
a  reasonable  doubt,  1603. 
confession  to  be  weighed  as  a  whole,  1604. 
judicial  views,  1605. 
favorable,  1605. 
unfavorable,  1606. 

infirmative  considerations,  1607. 
the  prevailing  attitude,  1608. 
Specific  admissions,  1609. 
deliberative  facts,  1610. 
relation  to  inadmissible  confessions,  1611. 
homicide,  1612. 
larceny,  IQIS. 
the  triumph  of  procedure,  1614. 
To  whom  extrajudicial  confession  is  made,  1615. 
Administrative  details,  161'6. 
The  evolution  of  reason,  1617. 
modern  growth,  1618. 

§  1472.  Confessions. —  "  There  is  no  branch  of  the  law  of  evi- 
dence in  such  inextricable  confusion  as  that  relative  to  confes- 
sions." ^  The  general  rule  that  a  confession,  a  statement  by  one 
accused  of  crime  directly  or  by  necessary  inference  admitting  his 
guilt,  is  receivable  in  evidence,  provided  it  complies  with  certain 
requirements  of  procedure,^  is  not  questioned  in  any  quarter.^ 

§    1472-1.   State   v.    Patterson,    73  been  caused  by  the  exhortations  of  a 

Mo.   695,  705    (1881),  per  Sherwood,  person  in  authority  to  make  it  as  a 

C.  J.  matter  of   religious   duty,   or   by   an 

2.  " '  No  confession  is  deemed  to  be  inducement  collateral  to  the  proceed- 
voluntary  if  it  appears  to  the  judge  ing,  or  by  inducements  held  out  by 
to  have  been  caused  by  any  induce-  a  person  not  in  authority.  The  prose- 
men  t,  threat  or  promise  proceeding  cutor,  officers  of  justice  having  the 
from  a  person  in  authority  and  hav-  prisoner  in  custody,  magistrates,  and 
ing  reference  to  the  charge  against  the  other  persons  in  similar  positions,  are 
accused  person,  whether  addressed  to  persons  in  authority.'  Steph.  Dig. 
him  directly  or  brought  to  his  knowl-  'Evidence'  (May's  Ed.  1877),  72. 
edge  indirectly;  and  if  (in  opinion  of  See  also,  1  Greenl.  Ev.  (12th  Ed.) 
the  judge)  such  inducement,  threat,  or  §§  219  et  seq.;  2  Ben.  &  Heard  Lead, 
promise  gave  the  accused  person  rea-  Crim.  Cas.  (2d  Ed.)  484,  630;  2  Russ. 
sonable  ground  for  supposing  that  by  Crimes,  (8th  Ed.)  824;  1  Whart. 
making  a  confession  he  would  gain  Crim.  Law,  (17th  Ed.)  §683."  U.  S. 
some  advantage  or  avoid  some  evil  in  v.  Stone,  8  Fed.  254,  262  (1881),  per 
reference  to   the   proceedings   against  Hammond,  J. 

him.    But  a  confession  is  not  involun-  3.    Alabama. —  Green    v.    State,    49 

tary  only  because  it  appears  to  have  So.  676  ( 1909 )  ;  Heningburg  v.  State, 


1472 


Confessions. 


1864 


The  difBculty  witli  regard  to  the  matter  is,  in  large  measure  due 
to  the  fact  that  an.  attempt  is  being  made,  in  this  connection,  on 
certain  alleged  grounds  of  public  policy,  rigidly  to  maintain  rules 
of  procedure,  as  matters  of  substantive  law,  which  are  hard  to  sus- 
tain in  point  of  reason.  Just  here  has  been,  as  it  were,  a  'fierce 
struggle  in  the  law  of  evidence  between  the  formalism  of  the  past 
and  the  rationalism  of  the  future.  Here,  the  influence  of  formal 
though  still  comparatively  recent,*  procedure  in  the  law  of  evi- 


45  So.  246  (1907)  ;  Hamilton  v.  State, 
41  So.  940  (1906);  Smith  v.  State, 
39  So.  339   (1905). 

Arkansas. —  Harshaw  v.  State,  127 
S.  W.  745  (1910);  Adcock  v.  State, 
83  S.  W.  318    (1904). 

California. —  People  v.  Siemson,  95 
Pao.  863   (1908). 

Florida. —  Sims  v.  State,  53  So.  198 
(1910). 

Georgia. —  Ransom  v.  State,  3  Ga. 
App.  826,  59  S.  E.  101    (1907). 

Iowa. — State  v.  Neubauer,  124  N. 
W.  312,  316  (1910)  (it  ia  not  neces- 
sary that  defendant's  attorney  should 
be  present). 

Kentucky. —  Van  Dalsen  v.  Com- 
monwealth, 28  Ky.  L.  Rep.  238,  89 
S.  W.  255   (1905). 

Louisiana. —  State  i).  Robertson,  111 
La.  35,  35  So.  375    (1903). 

Maryland. —  Birkenfeld  v.  State, 
104  Md.  253,  65  Atl.  1    (1906). 

Massachusetts. —  Com.  v.  Tucker- 
man,  10  Gray  (Mass.)  190,  195  (1857). 

Mississppi. — Richberger  v.  State,  90 
Miss.  806,  44  So.  772   (1907). 

Missouri. — ■  State  v.  Wilson,  122  S. 
W.  671  (1910)  ;  State  V.  Church,  199 
Mo.  605,  98  S.  W.  16   (1906). 

Nebraska. —  Cohoe  V.  State,  118  N. 
W.  1088   (1908). 

Neio  York. — ^People  v.  Bedeff,  110 
N.  Y.  Suppl.  750,  125  App.  Div.  860 
( 1908 )  ;  People  n.  Rogers,  193  N.  Y. 
331,  85  N.  E.  135   (1908). 

North  Carolina. —  State  v.  Horner, 
139  N.  C.  603,   62  S.  E.   136    (1905). 

Ohio. —  Wade  v.  State,  25  Ohio  Cir. 
Ct.  279  (1903). 


Texas. —  Turner  v.  State,  (Tex.  Cr. 
App.  1905)   89  S.  W.  975. 

Wisconsin. —  Stoddard  v.  State, 
(Wis.  1907)  112  N.  W.  453;  James  v. 
State,   (Wis.  1905)   103  N.  W.  320. 

Wyoming. —  Clay  v.  State,  (Wyo. 
1906)    86  Pac.  17. 

United  States. —  Perovich  v.  U.  S., 
305  U.  S.  86,  27  S.  Ct.  456,  51  L.  ed. 
733   (1907). 

England. —  R.  v.  Reason,  12  Cox 
228  (1859).  No  one  would  incrim- 
inate himself  unless  it  was  true. 
People  V.  Giro,  (N.  Y.  1910)  90  N.  E. 
432. 

4.  Early  views. —  While  the  pro- 
cedural rules  relating  to  confessions 
are,  at  the  present  day,  radical  and 
enforced  with  peculiar  stringency,  it 
can  scarcely  be  said  that  they  are  of 
much  antiquity  in  the  law  of  England. 
Early  cases  contain  no  reference  to 
any  settled  rule  that  a  confession  in- 
fluenced by  hope,  fear  or  duress  is 
to  be  rejected.  Incriminating  state- 
ments extorted  from  the  declarant 
even  by  the  use  of  the  rack  or  other 
instruments  of  torture  are  freely  re- 
ceived without  objection.  Pain's 
Trial,  10  How.  St.  Tr.  754  (1690) 
(Scotland)  ;  Tong's  Trial,  6  How.  St. 
Tr.  259  (1664)  (threatened  with  the 
rack)  ;  Judicial  Use  of  Torture,  by 
A.  Lawrence  Lowell,  11  Harv.  L.  Re- 
view, 393  (1898).  Courts  in  the  time 
of  the  Tudors  and  Stuarts  discussed 
the  question  not  whether  a  confession, 
however  induced,  is  admissible,  but 
what,  conceding  its  admissibility, 
should  be  taken  to  be  its  proper  pro- 
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dence  reaches  its  highest  point.  As  nowhere  else  in  this  branch 
of  the  law,  not  even  in  respect  to  the  hearsay  anomaly^  is  definite 
determinable  force  accorded  the  existence  of  certain  facts,  entirely 
regardless  of  their  logical  effect.  "While  a  certain  procedural  re- 
semblance to  offers  of  compromise*  is,  as  is  elsewhere  more  fully 
noticed '  distinctly  observable,  the  rules  governing  confessions 
are  nevertheless  essentially  unique  and  comparatively  unrelated 
to  other  regulations  of  procedure.  Procedural  rules  controlling 
confessions  are  in  main  two ; —  one  affirmative,  the  other  nega- 
tive. The  affirmative  rule  may  be  thus  stated :  An  incriminating 
statement,®  directly  suggesting  guilt  of  the  crime  charged,  certain® 
and  complete"^"  in  itself,  made  by  a  defendant  in  a  criminal  pro- 
ceeding^^ or  by  some  one  entitled,  under  the  rules  of  substantive 


bative  effect.  Primarily,  the  con- 
fession is  a,  judicial  one,  made  in 
pleading,  and  hereafter  more  fully  to 
be  considered.  Humane  judges,  seeing 
the  pitiable  condition  of  an  unadvised 
defendant,  hesitated,  in  a  serious  mat- 
ter, to  accept  and  act  upon  a  plea  of 
guilty  if  inadvertently  made,  or  forced 
by  the  pressure  of  a  misleading  in- 
ducement. Hawkins,  PI.  Cr.,  b.  II, 
c.  31,  §§  1-3  (1716);  Staundford, 
Pleas  of  the  Crown,  b.  2,  v:.  51  (1607) 
( "  fear,  menace  or  duress  " ) .  They 
might  urge  a  prisoner  to  retract  his 
plea.  They  might  suggest  to  him  to 
compel  strict  proof  from  the  prosecu- 
tion by  pleading  not  guilty.  "  If  it 
be  but  an  extrajudicial  confession, 
tho'  it  be  in  court  —  as  where  the 
prisoner  freely  tells  the  fact  and  de- 
mands the  opinion  of  the  court 
whether  it  be  a  felony, —  tho'  upon 
the  fact  thus  shown  it  appear  to  be 
felony,  the  court  will  not  record  his 
confession  but  admit  him  to  plead  to 
the  felony  '  not  guilty.'  A  confession 
in  order  to  some  other  advantage  is 
either  where  the  prisoner  confesseth 
the  felony  in  order  to  his  clergy,  or 
where  he  confesseth  the  offence  and 
appealeth  others  thereof,  thereby  to 
become  an  approver,  and  thereupon 
to  obtain  his  pardon  if  he  convict 
them."     Hale,    Pleas    of   the    Crown, 


Emlyn's  ed.  325  (1680).  A  confession, 
in  these  days,  was  simply  a  judicial 
plea  of  guilty.  See,  for  example,  Ber- 
wick's Case,  Foster  Cr.  C.  10  (1746)  ; 
Francia's  Case,  East  PI.  Cr.  1,  133 
(1716);  Tong's  Case,  Kelyng  18 
(1664.  It  dispensed  with  evidence  al- 
together; no  trial  was  necessary.  But 
that,  as  evidence  the  incriminating 
statement  ought  to  be  rejected  as  un- 
trustworthy, no  one  appears  to  have 
contended  at  this  time  or  even  at  one 
considjerably  later.  Layer's  Trial,  16 
How.  St.  Tr.  21  (1722)  ;  Woodburne's 
Trial,  16  How.  St.  Tr.  62  (1722); 
Francia's  Trial,  15  How.  St.  Tr.  920 
(1716)  ;  Tong's  Case,  Kelyng  18 
(1664).  "I  never  knew  it  disputed 
but  a  man's  confession  might  be  given 
in  evidence."  Willis'  Trial,  15  How. 
St.  Tr.  623  (1710),  per  Tracy,  J. 
"  It  hath  always  been  allowed  to  be 
given  in  evidence  against  the  party 
confessing;  hut  not  against  others." 
Pleas  of  the  Crown,  b.  II,  c.  46,  §  3 
(1721). 

5.  §§  2574  et  seq. 

6.  §§  1439  et  seq. 

7.  §  1593. 

8.  §  1475. 

9.  §  1477. 

10.  §  1478. 

11.  §  1474. 
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law,  to  affect  him  by  declarations/^  is  admissible  against  such  a 
defendant ; —  provided  that  such  a  declaration  is  voluntary.^^  Each 
of  these  requirements  is  one  of  procedure,  and  enforced  with  much 
stringency.  The  negative  rule  is  to  the  effect  that  no  confession 
not  voluntary  will  be  received  in  evidence.  Strangely  enough,  it 
is  apparently  deemed  an  equivalent  statement  of  the  negative  por- 
tion of  the  rule  to  say  that:  Any  inducement  operating  on  the 
mind  by  way  of  fear  or  hope,  however  slight,  any  promise  or  threat 
whatever,  if  held  out  by  a  person  in  authority  over  criminal  pro- 
ceedings and  relating  to  some  benefit  or  injury  in  connection  with 
such  proceedings,  suffice  to  exclude  a  confession  so  induced.'* 


12.  §§  1328  et  seq. 

13.  §§  1479  et  seq.  Nothing  about 
this  rule  can  be  said  to  be  remarkable. 
That  which  calls  for  comment,  not 
unmixed  with  surprise,  are  the  addi- 
tional procedural  rules  of  rejection 
which  cluster  as  it  were,  about  this 
plain  fundamental  rule  of  admissibil- 
ity and  seem,  at  times,  practically 
to  obscure  and  even  nullify  it. 

14.  Alabama. —  McAdory  v.  State, 
62  Ala.  161  (1878)  ;  Bonner  v.  State, 
55  Ala.  245   (1876). 

Delaware. —  State  v.  Brick,  3  Hair. 
530    (1835). 

Illinois. —  Hartley  v.  People,  156  111. 
234,  40  N".  E.  831    (1895). 

New  Hampshire. — State  v.  York,  37 
N.  H.  183   (1858). 

North  Carolina. —  State  v.  Long,  1 
Haywood  455   (1797). 

Utah. —  State  v.  Bates,  25  Utah  1, 
69  Pac.  70  (1902). 

Washington. —  State  v.  Coss,  12 
Wash.   673,  42  Pac.  137    (1895). 

England. —  R.  v.  Moore,  2  Den.  C. 
C.  525  (1852)  ;  R.  V.  Lancy,  Jebb. 
Cr.  C.  15  (1833)  ;  R.  V.  Cass,  1 
Leach  Cr.  L.,  4th  ed.,  293,  note  (1784). 
"  Any  inducement  of  profit,  benefit,  or 
melioration  held  out ;  any  threat  of 
violence,  injury,  increased  rigor  of 
confinement;  or  any  other  menace 
which  can  inspire  alarm,  dread,  or 
the  slightest  fear,  is  enough  to  exclude 
the  confession  as  not  voluntarily 
made.''     Bonner  r.  State,  55  Ala.  245 


Jl876) .  "  It  is  no  answer  to  say  that 
the  confession  was  true;  the  question, 
and  the  only  question,  which  can  be 
considered  is  whether  the  confession 
was  voluntary,  extorted  by  threats 
or  violence,  or  induced  by  the  hope  of 
reward  or  immunity  from  punish- 
ment." Jordan  v.  State,  33  Miss.  386 
(1856).  "Its  admissibility  is  made  to 
depend  on  its  being  free  of  the  suspi- 
cion that  it  was  obtained  by  any 
threats  of  severity  or  promises  of 
favour,  and  of  any  influence,  even 
the  minutest."  State  v.  Long,  1  Hay- 
wood 455  (1797).  "A  confession,  in 
order  to  be  admissible,  must  be  free 
and  voluntary;  that  is,  must  not  be 
extracted  by  any  sort  of  threats  or 
violence,  nor  obtained  by  any  direct 
or  implied  promises,  however  slight, 
nor  by  the  exertion  of  any  improper 
influence.''  R.  v.  Fennell,  L.  R.  7 
Q.  B.  D.  150  (1881).  "A  confession 
can  never  be  received  in  evidence 
where  the  defendant  has  been  influ- 
enced by  any  threat  or  promise." 
Thomas  Starkie,  Evidence  II,  36 
(1824).  "A  rule  has  been  laid  down 
in  different  precedents  by  which  we 
are  bound,  and  that  is,  if  the  threat 
or  inducement  is  held  out,  actually  or 
constructively,  by  a  person  in  author- 
ity it  cannot  be  received,  however 
slight  the  threat  or  inducement.  And 
the  prosecutor,  magistrate,  or  con- 
stable, is  such  a  person ;  and  so  the 
master   or  mistress  may  be.''     R.   V. 


1867  Statement  Must  Be  IisrcEniiNATixG.    §§  1473-1475 

§  1473.  Requisites  of  Admissibility. —  As  seen  in  connection 
with  the  rule  of  procedure  permitting  the  receipt  of  confessions  of 
guilt/  it  is  essential  to  the  admissibility  of  such  confession  that  it 
should  (a)  have  been  a  declaration  made  by  a  party  accused  of  the 
crime  involved  in  the  proceedings  or  by  some  one  legally  entitled 
to  speak  for  him,  (b)  be  incriminating,  (c)  certain,  (d)  com- 
plete in  itself  and,  above  all,  (e)  the  voluntary  act  of  the  de- 
clarant. It  may  be  convenient  briefly  to  consider  the  requisites 
for  admissibility  in  this  order. 

§  1474.  (Requisites  of  Admissibility);  (a)  Statement  Must 
Have  Been  Made  by  the  Accused. —  It  is  essential  to  the  validity 
of  a  confession  that  it  should  be  the  declaration  of  one  accused  of 
the  crime  which  is  the  subject  of  the  criminal  proceedings  in 
which  it  is  offered,  or  of  a  co-defendant  of  one  on  trial  for  the 
crime. ^  The  admission  of  a  third  person  is  not  available  to  the 
defendant  in  a  criminal  case  as  a  confession  of  the  former.* 

§   1475.  (Requisites  of  Admissibility);  (b)  Statement  Must  be 
Incriminating. —  It  also  necessarily  follows  from  the  very  defini- 
tion of  a  confession  that  it  must,  as  a  total,  incriminate  the  de- 
Moore,    3   Den.    Cr.   C.    523     (1853),  §  1473-1.   §  1472. 
per  Parke,  B.  §  1474-1.  Lowe  v.  State,  125  Ga.  55, 

The  artificial,  extra-logical  nature  53  S.  E.  1038  (1906)  (conspiracy); 
of  the  rule  under  consideration  is  Campos  v.  State,  (Tex.  Cr.  App.  1906) 
shown  by  the  fact  that  the  prelimi-  97  S.  W.  100.  The  confession  of  a 
nary  inquiry  instituted  by  the  court  is  party  may  properly  include  and  cover 
not  as  to  whether  the  inducement  a.  statement  that  another  was  con- 
actually  operated  on  the  mind  of  the  nected  with  the  crime  committed  by 
declarant  but  whether  it  was  present  the  declarant,  c.  g.,  by  aiding  and 
and  might  have  done  so.  This  is  un-  abetting  its  commission.  Burk  v. 
intelligible  from  the  standpoint  of  an  State,  (Tex.  Cr.  App.  1906)  95  S.  W. 
inquiry  into  trustworthiness,  but  is  1064  ( embezzlement ) . 
entirely  comprehensible  if  we  are  deal-  A  contrary  view. — The  confession  of 
ing  with  a  rule  of  public  policy  act-  a  codefendant  not  assented  to  by  the 
ing  through  the  administrative  func-  party  against  whom  it  is  offered  has, 
tion  of  the  court  and  designed  to  dis-  however,  been  rejected.  Howson  v. 
courage  officers  having  prisoners  in  State,  (Ark.  1904)  83  S.  W.  933; 
their  keeping  from  seeking  to  induce  Sorenson  v.  United  States,  (U.  S.  C. 
them  to  confess.  C.  A.,  Iowa  1906)   143  Fed.  820. 

The  actual  influence  if  any,  of  the  2.  State  v.  Bailey,   (Kan.  1906)   87 

inducement  upon  the  mind  of  the  de-  Pac.    189 ;    State    v.    Jennings,     (Or. 

clarant,   is   a   matter   for   subsequent  1906)   87  Pac.  524  [denied  in  89  Pac. 

consideration  by  the  jury,  in  determ-  421  (1907)]. 
ining    the    weight    of    the    evidence. 
§§  1602  et  aeq. 
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clarant/  as  to  the  crime  charged  in  the  indictment.^  It  is  not 
sufficient  that  the  alleged  confession  should  be  a  statement  by  one 
accused  of  crime  admitting  that  he  committed  the  overt  act,  if  at 

doing."  Gallagher  v.  Bryant,  60  N. 
Y.  Suppl.  844,  845,  44  App.  Div.  527 
( ]  899 ) .  "  The  word  '  confession  '  sig- 
nifies an  admission  of  a  guilty  par- 
ticipation in  the  commission  of  a 
crime."  People  v.  Mondon,  38  Hun 
(N.  Y.)  197  (1885).  "  A  confession, 
in  criminal  law,  is  the  voluntary 
declaration  made  by  a  person  who  has 
committed  a  crime  or  misdemeanor,  to 
another,  of  the  agency  or  participa- 
tion he  had  in  the  same." 

Alabama. —  Shelton  v.  State,  144 
Ala.  113,  42  So.  30  (1905),  citing 
6  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.) 
521. 

Galifornia. —  People  v.  Velarde,  S9 
Cal.  457  (1881);  People  v.  Strong, 
30  Cal.  157  (1866),  oititiff  Bouvier's 
Diet. 

Colorado. — ^Mora  v.  People,  19  Colo. 
255  (1893)  [citing  3  Am.  &  Eng. 
Encyc.  of  Law  (1st  Ed.)  439,  and  1 
Greenleaf  on  Evid.,  §  170]. 

Illinois. —  Michaels  v.  People,  208 
111.  607  (1904)  [citing  6  Am.  &  Eng. 
Encyc.  of  Law  (3d  Ed.)  520  (531), 
and  1  Greenleaf  on  Evid.,  §  170]; 
Johnson  v.  People,  197  111.  51  (1902) 
[citing  6  Am.  &  Eng.  Encyc.  of  Law 
(3d  Ed.)   531']. 

Iowa. —  State  v.  Novak,  109  Iowa 
717,  737  (1899)  [citing  6  Am.  &  Eng. 
Encyc.  of  Law  (2d  Ed.)  521];  State 
V.  Glynden,  51  Iowa  463,  1  N.  W.  750 
( 1879 )  ;  State  v.  Jones,  33  Iowa  9 
(1871),  citing  Bouvier's  Law  Diet. 

North  Carolina. —  State  v.  Mills,  91 
N.  C.  597  (1884),  citing  Bouvier's 
Law  Diet. 

Oregon. —  State  V.  Heidenreich,  29 
Or.  381  (1896)  ;  State  v.  Moran,  15 
Or.  271    (1887). 

South  Carolina. —  State  v.  Carson, 
36  S.  C.  524  (1892)  [citing  3  Am.  & 
Eng.  Encyc.  of  Law  (lat  Ed.)  438, 
Wharton's  Grim.  Evid.  (9th  Ed.), 
§  623]. 


§  1475-1.  Meadows  v.  State,  136 
Ala.  67,  34  So.  183  (1903)  ;  People  v. 
Kelly,  (Cal.  1905)  79  Pac.  846;  Peo- 
ple V.  Hickman,  113  Cal.  80,  45  Pao. 
175  (1896)  ;  People  v.  Strong,  30  Cal. 
157  (1866).  See,  however,  Burnett 
r.  State,  (Neb.  1910)  124  N.  W.  937. 
"  A  confession  is  a  person's  declara- 
tion of  his  agency  or  participation  in 
a  crime.  The  term  is  restricted  to 
acknowledgments  of  guilt.  An  admis- 
sion of  a  fact,  not  in  itself  involving 
criminal  intent,  is  not  to  be  rejected 
as  evidence  (witiiout  the  preliminary 
proof)  merely  because  it  may,  when 
connected  with  other  facts,  tend  to 
establish  guilt."  People  i'.  Parton, 
49  Cal.  633  (1875).  "The  rule  ex- 
cluding confessions  made  under  undue 
influence  applies  only  to  confessions  of 
a  person  on  trial  in  a  criminal  case." 
Newhall  v.  Jenkins,  2  Gray  (Mass.) 
562    (1854). 

Degree  of  fullness. — A  confession 
may  be  of  any  degree  of  fullness. 
It  may  range  from  a  bare  statement 
that  he  is  guilty  of  a  crime  or  it  may 
be  a  full  statement  of  the  circum- 
stances of  the  commission,  including 
his  part  in  it.  State  v.  Brinkle>, 
(Or.  1909)  105  Pac.  893  (rehearing 
denied,  104  Pac.  893). 

2.  Pilgrim  v.  State,  (Tex.  Or.  App. 
1910)  138  S.  W.  138.  "A  confession 
in  its  legal  sense  means  an  acknowl- 
edgment of  guilt."  iSee  MoCann  v. 
People,  226  111.  563,  80  N.  E.  1061 
(1907),  citing  1  Greenleaf  on  Evid., 
§  170.  The  term  confession  has  a 
well-defined  legal  meaning  and  implies 
acknowledgment  of  guilt.  "  It  is  a 
person's  declaration  of  his  agency  or 
participation  in  a  crime."  State  V. 
Crowder,  41  Kan.  101  (1889).  "It 
is  true  that  the  verb  'to  confess* 
has  several  different  meanings,  but  it 
is  ordinarily  used  to  characterize  the 
admission  of  personal  sin  or  wrong- 
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the  same  time  he  sets  up  a  justification,  as  self  defence,^  or  other 
exculpation,*  so  that,  when  the  entire  effect  of  the  statement  is 
regarded,  it  is  exculpatory.  Such  a  declaration  as  has  been  de- 
scribed while  admitting  a  fact  is,  in  effect,  a  denial  of  the  liability 
legally  arising  from  the  existence  of  the  fact  admitted.  It  is  not 
therefore  a  confession,  and  is  accordingly  admissible  under  con- 
ditions which  would  exclude  an  actual  confession,  i.  e.,  an  incul- 
patory statement.^  If  an  incriminating  statement  which  exoner- 
ates the  declarant  be  not  a  confession,  still  less  is  a  declaration 


Texas. —  Austin  v.  State,  15  Tex. 
App.  388  (1884),  citing  Bouvier's 
Law  Diet. 

Confession  may  be  made  at  any 
time. — "A  confession  is  an  admission 
made  at  any  time  by  a  person  charged 
witli  a,  crime,  stating  or  suggesting 
the  inference  that  lie  committed  that 
crime."  State  v.  Nagle,  25  R.  I. 
105,  105  Am.  St.  Eep.  864  (1903) 
[citing  Stephen's  Dig.  of  Ev.  ( Chases' 
Ed.)  73].  See  also,  State  v.  Spillers, 
(La.  1900)  29  So.  480,  citing  Bradner, 
Ev.,  p.  215. 

3.  Powell  V.  State,  101  Ga.  9,  29 
S.  E.  309  (1897)  (murder);  State 
v.  Cadotte,  17  Mont.  315,  43  Pac.  857 
(1895). 

4.  Folds  V.  State,  123  Ga.  167,  51 
S.  E.  305  (1905)  (accident);  Owens 
V.  State,  120  Ga.  296,  48  S.  E.  31 
(1904);  State  v.  Abrama-,  131  Iowa 
479,  108  N.  W.  1041  (1906)  (au- 
thority of  law)  ;  State  v.  Thomas, 
(Iowa  1906)  109  N.  W.  900  (accident, 
where  motive  is  required)  ;  State  v. 
Vaigneur,  5  Rich.  L.  (S.  C.)  400,  403 
(1853)  ;  Quintana  v.  State,  29  Tex. 
App.  401,  407,  16  S.  W.  358 
(1891). 

Exculpatory  statements. — "A  state- 
ment which  admits  the  commission 
of  an  act,  but  which  also  gives 
legal  excuse  or  justification,  is  not  a 
confession."  Owens  v.  State,  130  Ga. 
296  (1904);  State  v.  Crowder,  41 
Kan.  101,  21  Pac.  208  (1889)  ;  State 
V.  Picton,  51  La.  Ann.  624,  25  So. 
375  (1899),  citing  6  Am.  &  Eng. 
Encyc.  of  Law    (2d  Ed.)    521.     But 


compare  State  v.  Porter,  32  Or.  135, 
49  Pac.  964  (1897),  wherein  it  is  held 
that  exculpatory  statements  made  by 
the  accused  in  the  same  connection 
with  the  admission  of  facts  importing 
guilt  will  not  reduce  the  declaration 
from  a  confession  to  an  admission 
only. 

"Denial  of  guilt."— "A  declaration 
made  by  one  accused  of  crime,  deny- 
ing any  criminal  act  and  explaining 
suspicious  circumstances  for  his  own 
advantage,  is  not  a  confession.  Mora 
V.  People,  19  Colo.  355,  35  Pac.  179, 
182  (1893),  citing  Abbott's  Criminal 
Trial  Brief,  §  481.  See  also,  Pente- 
cost V.  State,  107  Ala.  81  (1894)  ; 
Dumas  v.  State,  63  Ga.  600    (1879). 

Implied  denial  of  guilt.—  It  is  not  a 
confession  v^here  a  prisoner  admits 
his  presence  at  the  scene  of  the  crime 
and  the  admissions  are  made  not  for 
the  purpose  of  conceding  that  he  is 
■guilty,  or  with  any  view  to  confess 
his  guilt,  but  in  the  line  of  a  denial 
of  guilt  —  not  an  express,  but  an 
implied  denial.  Covington  v.  State, 
79  Ga.  691   (1887). 

5.  Alabama. —  Pentecost  v.  State, 
107  Ala.  81,  18  So.  146    (1895). 

VuUfornia. —  People  v.  Ammermann, 
118  Cal.  23,  50  Pac.  15  (1897)  (lar- 
ceny) ;  People  v.  Ashmead,  118  Cal. 
508,  50  Pac.  681  (1897)  (burglary; 
possession  of  goods  admitted  but  ex- 
plained consistently  with  innocence). 

Colorado. —  Mora  v.  People,  19  Colo. 
255,  263,  35  Pac.  179    (1893). 

Louisiana. —  State  v.  Spillers,  105 
La.  163,  29  So.  480   (1900). 
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which  asserts  that  another  committed  the  offense"  or  that  the 
accused  did  not,'  properly  to  be  so  regarded. 

But  while  every  confession  must  be  an  incriminating  state- 
ment, it  by  no  means  necessarily  follows  that  every  incriminating 
statement  is  a  confession.  The  confession  incriminates  by  an 
acknowledgment  of  liability.  It  must  be  a  concession  as  to  the 
existence  of  facts  from  which  liability  necessarily  results,  to  the 
knowledge  of  the  declarant.  Where  liability,  as  above  outlined,  is 
denied  or  not  conceded,^  the  mere  display  of  knowledge,  as  to  the 
location  of  stolen  property  or  as  to  the  whereabouts  of  tools  or 
weapons  with  which  a  crime  was  committed,®  is  not  properly  to 
be  deemed  a  confession,  though  distinctly  incriminating. 

§  1476.  (Requisites  of  Admissibility;  [6]  Statement  Must 
be  Incriminating);  Confessions  and  Admissions  Distinguished 

While  "  confession  "  is  frequently  applied  as  a  general  term  lo 
any  admission  made  by  one  accused  of  crime,  the  usage  is  con- 
fusing and  indeed,  misleading.-'  Properly  used,  "  admission  "  is 
applied  to  statements  of  independent  relevant  facts  whether  in 
civil  or  criminal  cases.  Confession  is  a  term  which  commonly  is, 
and  always  should  be,  reserved  to  designate  an  acknowledgment 
of  guilt,  of  criminal  liability  f  or  of  such  facts  as,  unless  justified,^ 

North  Carolina. —  State  v.  McDow-  9.  Shaw  v.  State,  103  Ga.  660,  28 

ell,  129  N.  C.  523,  39  S.  E.  840  (1901).  S.  E.  477   (1897). 

Texas. —  Ferguson  v.  Stale,  31  Tex.  §    147ft-l.   Such    a  confusion   in   a 

App.  93,  100,  19  S.  W.  901   (1892).  charge   to   a   jury   has  been   held   to 

Wisconsin. —  Goodwin  r.  State,  114  constitute  error.    Fletcher  i'.  State,  90 

Wis.  318,  90  N.  W.  170   (1902).  Ga.  468    (1892). 

Under  a  statute,  the  point  has  been  2.  Alabama. —  Davis  v.  State,  (Ala. 

decided  otherwise  in  later  Texas  cases.  1907)  44  So.  543. 

Bailey  v.   State,  40  Tex.   Cr.  150,  49  California. —  People   v.    Parton,   49 

S.  W.  102   (1899).  Cal.  637   (1875).     See  also.  People  v. 

6.  Neville  v.  State,  (Ala.  1906)  41  Miller,  123  Cal.  84,  54  Pac.  523 
So.  1011;  State  V.  Broughton,  7  Ind.  (1898);  People  v.  Ammerman,  118 
101    (1846).  Cal.  23,  50  Pac.  15   (1897). 

In  the  federal  courts  of  the  United  Colorado. —  Mora  v.  People,  19  Colo. 

States  this  principle  of  administration  255   (1893). 

is  not  accepted.     Bram  v.  U.  S.,  168  (leorgia. —  Riley    v.    State,    1    Ga, 

U.  S.  532,  18  Sup.  183   (1897)  ;  Wil-  App.  651,  57  S.  E.  1031   (1907).    See 

son  V.  U.  S.,  162  U.  S.  613,  631,  16  also,   Lee   v.   State,    102   Ga.   221,   29 

Sup.   895    (1896).  S.   E.   264    (1897). 

7.  State  V.  Campbell,  (Kan.  1906)  Nebraska. —  Burnett  i'.  State,  124 
85  Pac.  784.  N.  W.  927   (1910). 

8.  Taylor  v.  State,  37  Neb.  788,  56  Oregon.—  State  v.  Porter,  32  Or. 
N.  W.  623  (1897)  (statement  as  to  135,  49  Pac.  964  (1897) ,  (fiHnjf  3  Am. 
subsequent  events).                         _  &  Eng.  Encyc.  of  Law   (1st  Ed.)   p. 
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directly  and  necessarily  imply  it.*    An  "  admission  "  as  thus  de- 
fined, the  statement  by  a  party  of  the  existence  of  a  relevant 


439;  State  V.  Heidenreich,  39  Or.  381, 
45  Pac.  755    (1896). 

Vermont. —  State  v.  Carr,  53  Vt. 
37,  44  ( 1881 ) .  "  The  word  '  confes- 
sions '  is  not  the.  mere  equivalent  of 
the  words  '  statement '  or  '  declara- 
tion.'" People  V.  Strong,  30  Cal. 
157  (1866).  "A  confession  is  a 
voluntary  admission  or  declaration  by 
a,  person  of  his  agency  or  participa- 
tion in  a  crime.  ...  To  make  an  ad- 
mission or  declaration  a  confession,  it 
must  in  some  way  be  an  acknowledg- 
ment of  guilt."  State  v.  Novak,  109 
Iowa  717,  79  N.  W.  465  (1899); 
Taylor  v.  State,  37  Neb.  788  (1893). 
"  The  term  admission  is  usually  ap- 
plied to  civil  transactions,  and  to 
those  matters  of  fact  in  criminal 
cases  which  do  not  involve  criminal 
intent:  the  term  confesslion  being 
generally  restricted  to  acknowledg- 
ments of  guilt.  The  rules  of  evi- 
dence are  in  both  cases  the  same." 
Colburn  v.  Groton,  66  N.  H.  151,  154 
(1889).  "A  confession  in  a  legal 
sense  is  restricted  to  an  acknowledg- 
ment of  guilt  made  by  a,  person  after 
an  offense  has  been  committed,  and 
does  not  apply  to  a  mere  statement 
or  declaration  of  an  independent  fact 
from  which  such  guilt  may  be  in- 
ferred." State  r-.  Reinhardt,  26  Or. 
466,  38  Pac.  826    (1895). 

3.  It  follows  that  while  a  state- 
ment originally  deemed  by  the  de- 
clarant to  be  self-serving  may  be  an 
admission,  it  cannot  be  a  confessian. 

"  We  are  satisfied  that  the  state- 
ments of  the  defendant  sought  to  be 
proved  were  not  confessions  at  all. 
Instead  of  being  confessions  of  guilt, 
they  were  statements  of  his  self-de- 
fence, statements  in  which  he  admit- 
ted the  killing,  and  endeavored  to 
show  that  he  was  obliged  to  kill  to 
save  his  own  life.  They  were  admis- 
sions, to  be  sure,  of  the  killing,  but 
self-defending    statements    as    to    the 


same."  State  v.  Cadotte,  17  Mont. 
315,  42  Pac.  857  (1895).  "  It  is  alto- 
gether a  mistake  to  call  this  '  evidence 
of  a  confession  by  »  prisoner.'  It 
has  nothing  of  that  character.  It 
was  not  an  admission  of  his  own  guilt, 
but  on  the  contrary  an  accusation  of 
another  person."  State  v.  Broughton, 
7  Ired.   (N.  C.)    101    (1846). 

4.  A  confession  is  an  acknowledg- 
ment of  the  criminal  act  or  of  the 
facts  constituting  the  crime.  State- 
ments of  facts  and  circumstances  that 
do  not  in  effect  or  by  inference  admit 
a  crime's  commission  do  not  in  gen- 
eral constitute  a  confession.  Daniels 
V.  State,  57  Fla.  1,  48  So.  747  (1909). 
"  We  take  it  that  the  admission  of  a 
fact,  or  of  a  bundle  of  facts,  from 
which  guilt  is  directly  deducible,  or 
which  within  and  of  themselves  im- 
port guilt,  may  be  denominated  a  con- 
fession, but  not  so  with  the  admis- 
sion of  a  particular  act  or  acts  or 
circumstances  to  be  established." 
State  V.  Porter,  32  Or.  135,  49  Pac. 
964   (1897). 

Main  fact  must  be  admitted. — 
The  weight  of  authority  seems  to  be 
to  the  effect  that  an  acknowledgment 
of  the  existence  of  facts  which  neces- 
sarily gives  rise  to  an  inference  of 
guilt  is  properly  designated  a  con- 
fession. The  term  is  not  applicable, 
however,  in  the  majority  opinion,  to 
admissions  of  facts  which  are  in- 
criminating without  being  conclusive. 
"  There  is  a  very  wide  distinction  be- 
tween admitting  the  main  fact  and 
admitting  some  minor  or  subordinate 
fact  or  series  of  facts  which  could  be 
true  whether  the  main  fact  existed  or 
not."  Biley  v.  State,  1  Ga.  App.  651, 
57  S.  E.  1031  (1907);  Fletcher  v. 
The  State,  90  Ga.  468  (1892).  As  it 
has  been  otherwise  put,  "  there  is  a 
very  marked  difference  between  volun- 
tarily admitting  guilt  of  a  criminal 
offense  or  admitting  the  main  fact  or 
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fact,'  is  treated  by  the  rules  of  procedure  in  precisely  the  same 
way  whether  it  is  offered  in  criminal  or  civil  cases.  It  is  the 
same  thing.  It  has  precisely,  under  proper  circumstances,  the 
same  force  and  effect  as  evidence.*    If  made  in  either  connection, 


facts  which  are  absolutely  inconsistent 
with  innocence, —  and  admitting  a 
fact  or  a  number  of  facts  which  could 
be  true  and  yet  consistent  with  inno- 
cence.'' Ransom  v.  State,  3  Ga.  App. 
836,  59  S.  E.  101  (1907).  "A  con- 
fession implies  that  the  matter  con- 
fessed is  a  crime."  Thus  a  person 
charged  with  forgery  may  admit  that 
he  signed  the  name  of  the  party 
whose  name  he  is  charged  with  having 
forged  and  unless  he  also  admits  hav- 
ing done  so  with  a  fraudulent  intent, 
his  statement  is  not  a  confession. 
He  may  have  intended  by  such  state- 
ment to  imply  that  the  act  was  done 
rightfully.  State  v.  linowles,  48 
Iowa  598    (1878). 

On  the  other  hand,  the  term  con- 
fession has  been  strictly  confined,  by 
certain  courts,  to  distinct  concessions 
of  liability,  nothing  being  left  to  in- 
ference. Thus,  it  has  been  said  that 
"  a  confession  of  guilt  is  an  admission 
of  the  criminal  act  itself,  not  an  ad- 
mission of  a  fact  or  circumstance 
from  which  guilt  may  be  inferred." 
State  V.  Red,  53  Iowa  69,  4  N.  W. 
831,  835  (1880),  citing  State  v. 
Glynden,  51  Iowa  463 ;  State  <e.  Jack- 
son, 95  Mo.  651  (1888);  Taylor  v. 
State,  37  Neb.  788,  796,  56  N.  W. 
633,  635  (1893),  citing  People  v. 
Parton,  49  Gal.  633.  In  other  words, 
"  a  confession  is  limited  in  its  precise 
scope  to  the  criminal  act  itself.  It 
does  not  apply  to  acknowledgment  of 
facts  tending  to  establish  guiHj,  since 
a  damaging  fact  may  be  admitted 
without  any  intention  to  confess  guilt. 
These  are  criminating  admissions 
rather  than  confessions."  State  v. 
Picton,  51  La.  Ann.  634,  35  So.  375 
(1899),  cilinri  6  Am.  &  Eng.  Encyc. 
of  Law  (3d  Ed.)  531,  533.  "The 
language   of   Egan   there    used   could 


not  of  itself  be  possibly  construed  as 
a  confession.  It  was  neither  an  ad- 
mission nor  a  denial  of  the  oilence 
charged.  It  was  a  declaration  or 
statement  from  which  a,  person  hear- 
ing might  in  connection  with  sur- 
rounding circumstances  possibly  in- 
fer guilt."  Territory  v.  Egan,  3  Da- 
kota 119  (1883)  "There  is  a  broad 
distinction  between  the  mere  admis- 
sion of  inculpatory  facts  and  a  con- 
fession of  guilt.  Where  a  person  only 
admits  certain  facts  from  which  the 
jury  may  or  may  not  infer  guilt 
there  is  no  confession."  State  v. 
Picton,  51  La.  Ann.  634,  35  So.  375 
(1899),  citing  Covington  r.  State,  79 
Ga.  687.  "  To  constitute  a  declara- 
tion a  confession  within  the  legal 
meaning  of  the  term  it  must  amount 
to  a  confession  of  the  crime  charged, 
or  participation  in  such  commission, 
as  distinguished  from  admissions  or 
other  statements  tending  to  prove 
■guilt  or  innocence;  or  of  facts  from 
which,  taken  together,  guilt  is  directly 
deducible.''  Encyclopoedia  of  Evid., 
Vol.  3,  p.  398. 

5.  §§  1333,  nn.  1  et  seq. 

6.  Indiana. —  Walker  v.  State,  136 
Ind.   663    (1893). 

Kentucky. —  Blackburn  -y.  Com.,  13 
Bush.   181    (1876). 

Louisiana. —  State  v.  Chambers,  45 
La.  Ann.  36    (1893). 

Missouri. —  State  v.  Phillips,  117 
Mo.  389    (1893). 

'Nevada. —  State  <v.  Carriek,  16  Nev. 
130   (1881). 

New  York. —  Murphy  v.  People,  63 
N.  Y.  590    (1876). 

North  Carolina. —  State  v.  George, 
93  N.  C.  567    (1885). 

Tcmas. —  Bell  v.  State,  31  Tex.  App. 
276   (1893). 

Vtah.—  U.  S.  V.  Kirkwood,  5  Utah 


1873  Statement  Must  Be  Complete.     §§  1477, 1478 

the  entire  statement  must  be  weighed  and  considered  as  a 
Avhole.^  A  confession  is,  properly  considered,  the  admission  of 
liability; — or  perhaps,  more  accurately,  it  is  the  statement  by  a 
person  accused  of  crime  that  he  has  committed  an  overt  act  which 
is,  prima  facie,  criminal.  It  is  such  a  statement  by  a  criminal 
defendant  as  would,  if  accepted  and  believed  at  its  prima  facie 
value,  relieve  the  prosecution  of  its  burden  of  evidence.*  It 
follows  that  a  statement  which  declares  the  existence  of  incrim- 
inating facts  which  it  is  sought  to  justify  at  the  same  time  by 
proof  of  circumstances  which  is  no  justification  or  excuse,  is 
properly  a  confession.® 

Evidence  primary. —  Like  other  admissions  a  confession  is  pri- 
mary evidence''''  and  will  be  received  though  the  same  facts  as 
are  narrated  in  the  confession  are  established  by  the  evidence  of 
originally  percipient  witnesses.-"--"- 

§  1477.  (Requisites  of  Admissibility);  (c)  Declaration  Must 
1)6  Certain. —  It  is  further  essential  to  admissibility  that  a  con- 
fession should  be  certain.  That  is,  it  must  sufficiently  identify 
the  crime  and  the  person  who  is  said  to  have  committed  it.  The 
confession,  however,  need  not  in  terms  state  the  time  and  place 
to  which  it  refers.-' 

§  1478.  (Requisites  of  Admissibility) ;  (d)  Statement  Must  be 
Complete  in  Itself. —  Fairness  to  the  accused  obviously  requires 
that  if  any  part  of  the  confession  shall  be  received,  the  entire 
series  of  declarations  so  far  as  relevant  to  the  matter  in  hand,  or 
to  the  part  admitted  in  evidence,  should  also  go  to  the  jury.-*-  If, 
for  example,  the  incriminating  statement  occurred  in  the  course  of 
a  conversation,  the  entire  intervie-w^  must  be  received  in  evidence, 

123  (1886).  "According  to   the  rules  §  1477-1.  Cook  ».  State,  (Ga.  1906) 

of  evidence,  wliat  a  prisoner  lias  said  53  S.  E.  104,  124  Ga.  653. 

respecting   a    particular    fact    is    ad-  §    1478-1.    Davis   v.    State,     (Ala. 

missible  evidence,   not  in  the  nature  1910)   52  So.  939.     "All  parts  of  the 

of  a  confession,  but  as  evidence  of  the  confession,  inculpatory  or  exculpatory, 

particular   fact."      Crossfield's   Trial,  should  he  -weighed  together."     State 

26  How.  St.  Tr.  215    (1796).  v.  McDonnell,  32  Vt.  491,  532  (1860). 

7.  §  1604.  2.    California. —  People  v.  Gelabert, 

8.  §  972.  39  Cal.  663   (1870). 

9.  Jones  v.  State,  130  Ga.  274,  60  Georgia. —  Long   v.    State,    23    Ga. 
S.   E.   840    (1908).  40    (1857). 

10.  §  1291.  Kentucky. —  Berry     v.     Com.,      10 

11.  Austin  V.  State,   14  Ark.  555       Bush  15  (1873). 

<1854).  Massachusetts. —  Com.     v.    Tucker- 
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so  far  as  it  is  possible  for  the  witness  to  recollect  it.^  Where  he 
cannot  state  the  entire  conversation,  he  may  give  what  he  actually 
remembers,*  leaving  the  probative  weight  of  the  whole  statement 
to  the  jury.  Should  the  defendant  claim  that  the  full  series  of 
statements  is  not  properly  given  by  the  prosecution,  he  may  sup- 
plement its  evidence  by  giving,  in  his  case  in  reply,^  the  balance 
of  the  interview.*  The  necessity  for  reproducing  the  entire  state- 
ment of  the  declarant  is  particularly  obvious  when  he  concedes 
'  the  doing  of  the  act  in  question  but  alleges  a  justification  for  it. 
Thus,  if  the  accused  in  a  murder  trial  has  confessed  that  he  did 
the  killing  but  has  alleged,  in  the  same  breath,  that  he  did  it  in 
self-defense,  he  is  clearly  entitled  to  have  both  branches  of  his 
statement  go  to  the  jury.''^  What  probative  weight  shall  be  given 
to  them  respectively,  it  is  for  the  jury  to  say.®  For  the  same 
reason  all  that  was  said  and  done  in  a  room  wherein  an  alleged 
confession  was  made  was  plainly  competent  as  going  to  show 
whether  the  confession  was  free  and  voluntary.® 

By  a  parity  of  reasoning  a  confession  which  has  never  been 
completed,  because  interrupted  by  some  one  in  authority,-^"  or  never 


man,  10  Gray  (Mass.)  190,  195 
(1857). 

Mississippi. —  MoCann  v.  State,  13 
Sm.  &  M.  471    (1850). 

New  York. —  People  v.  Giro,  90  N. 
E.  432   (1910). 

Texas. —  Riley  v.  State,  4  Tex.  App. 
538    (1878). 

Virginia. —  Brown  v.  Com.,  9  Leigh. 
633,  33  Am.  Dec.  263    (1838). 

United  States. —  "U.  S.  v.  Prior,  27 
'Fed.  Gas.  No.  16,092,  5  Cranch.  37 
(1837). 

Canada. —  Reg.  v.  Jones,  28  U.  C. 
Q.  B.  416  (1869).  Tlie  right  to  in- 
sist may,  however,  be  waived  by  ap- 
propriate action  on  the  part  of  the 
accused.  State  v.  Lipscomb,  160  Mo. 
125,  60  S.  W.  1081   (1900). 

3.  It  is  not  necessary  that  he 
should  remember  the  entire  confes- 
sion. State  'V.  Madison,  47  La.  Ann. 
30  (1895).  Nor  is  it  essential  that 
he  be  able  to  state  the  precise  words 
in  which  it  was  given.  Green  r. 
Commonwealth,  26  Ky.  L.  Rep.  1221, 
83  S.  W.  638   (1904). 


4.  Kendall  v.  State,  65  Ala.  492 
(1880)  ;  People  v.  Daniels,  105  Cal. 
262  ( 1894 )  ;  State  V.  Hopkirk,  84 
Mo.   278    (1884). 

5.  §§  495  e«  seq. 

6.  Alalama. —  Parke  v.  State,  48 
Ala.  266   (1872). 

Arkansas. —  Frazier  v.  State,  42 
Ark.  70    (1883). 

California. —  People  v.  Yeaton,  75 
Cal.  415,  17  Pac.  544   (1888). 

Georgia. —  Peterson  v.  State,  47  Ga, 
524    (1873). 

Kentucky. —  MuUins  v.  Com.,  3  Ky. 
L.  Rep.  686   (1882). 

Louisiana. —  State  v.  Johnson,  47 
La.  Ann.  1225,  17  So.  789   (1895). 

Texas. —  Jones  u.  State,  13  Tex.  168, 
62  Am.  Dec.  550  (1854). 

7.  Frazier  «.  Com.,  (Ky.  1908)  114 
S.  W.  268. 

8.  §   1604. 

9.  Bishop  V.  State,  (Miss.  1910) 
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10.  William  v.  State,  39  Ala.  533 
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completely  understood,  because,  for  example,  partly  given  in  a 
language  unknown  to  the  witnesses^'  is  absolutely  incompetent. 
Where,  however,  a  confession  is  complete  in  itself,  a  mere  con- 
jecture that  if  the  declarant  had  not  been  interrupted  he  might 
have  stated  something  in  his  own  favor^  is  not  a  sufficient  ground 
for  exclusion. 

§  1479.  (Requisites  of  Admissibility);  (e)  Declaration  Must 
be  Voluntary. —  Confessions,  it  is  said,  must  be  voluntary.^  The 
reverse  statements,  that  a  confession  which  is  involuntary  will  be 
rejected,^  and  that  a  voluntary  confession  wiU  be  received  in 
evidence,^  are  equally  familiar. 

The  difficulty  experienced  in  understanding  precisely  what,  in 
any  particular  case,  is  actually  meant  by  these  expressions  grows 
out  of  the  fact  that  the  term  "  voluntary "  is  ambiguous.  In 
other  words,  several  distinct  ideas  are  customarily  and  indiffer- 
ently designated  by  it.  Perhaps,  at  the  present  day,  the  most 
commonly  and  widely  accepted  meaning  of  the  term  "  voluntary  " 
is  that  which  is  employed  when  a  confession  is  rejected  as  in- 
voluntary because  the  speaker  has  been  overpersuaded,  coaxed  by 
hope  or  driven  by  fear,  into  making  it.  What  is  meant,  apparently, 
is  this:  A  confession,  like  any  other  statement  offered  as  eviden- 
tiary, must,  to  be  admissible,  have  been  made  because  it  was  true. 
It  is  essential  that  the  speaker  should  have  known  the  truth  of  the 
matter  covered  by  his  declaration  and  honestly  endeavored  to  state 
it.  An  incriminating  statement  made  for  some  other  reason  than 
because  it  was  true,  in  order  to  gain  some  advantage  or  avoid  some 

11.  State  V.  Buster,  33  Nev.  346,  criminal  oflfense."  Encyclopoedia  of 
47  Pao.  194    (1896).  Evid.,  Vol.  3,  p.  297.     -See  Jones  v. 

12.  Levison  v.  State,  54  Ala.  520  State,  96  Ala.  102,  11  So.  399  (1892). 
(1875).  2.   Campbell  v.  State,    (Ala.    1907) 

§     1479-1.    Sims    v.    State,     (Fla.  43    So.   743;   State  v.   Roselair,    (Or. 

1910)    53  So.  198.     "A  confession  is  1910)    109   Pac.   865.     To   exclude   a 

a     voluntary     admission     of     guilt."  voluntary   confession    of   guilt,    some 

Ransom    v.    State,    3    Ga.   App.    826,  inducement  must  be  held  out.     Com. 

59  S.  E.  101    (1907')  ;  Riley  V.  State,  v.  Aston,   227   Pa.   112,   75  Atl.   1019 

1  Ga.  App.  651,  57  S.  E.  1031  (1907).  (1910).      See    also    Shaw   v.    U.    S., 

"A  confession  is  a  voluntary   state-  180  Fed.  348  (1910). 

ment  by  a  person  charged  with  the  3.  Jackson  i;.  State,  (Ala.  1910)  52 

commission  of  a,   crime;    wherein  he  So.  835;  People  v.  Cahill,   (Cal.  App. 

acknowledges  himself  to  be  guilty  of  1909)     106    Pac.    115.      A    confession 

the  offense  charged."    Owens  v.  State,  which   comes   from   a  mere   sense   of 

120  Ga.   296    (1904).     "A  confession  guilt   is   admissible.      Sims    v.   State, 

ia  a  voluntary  admission  of  guilt  of  a  (Fla.  1910)    52  So.  198. 
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injury,  may  not  possess  these  elements  of  admissibility.  Such  a 
statement  may  therefore  properly  be  rejected,  often  because  ir- 
relevant. The  general  ground  for  rejecting  confessions  is  said 
to  be  that  they  are  involuntary.  The  rule  of  procedure  is  firmly 
established  that  involuntary  confessions  will  not  be  received  in 
evidence.  The  confession  made  under  a  misleading  inducement 
is,  therefore,  said  to  be  involuntary.* 

To  understand  how  such  has  come  to  be  the  rule,  it  will  be 
necessary  to  examine,  somewhat  more  in  detail,  the  various  mean- 
ings of  the  term  "  voluntary  "  as  used  in  this  connection. 

§  1480.  (Requisites  of  Admissibility;  [e]  Declaration  Must 
be  Voluntary) ;  Meaning  of  term  "  Voluntary." —  H©  who  would 
understand  the  subject  of  confessions,  must  seek  to  comprehend 
what  is  meant  by  "  voluntary."  ISTo  inconsiderable  portion  of  the 
ambiguity  and  confusion  attaching  to  the  subject  will  be  found 
to  be  connected  with  its  employment. 
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The  terms  "  voluntary  "  and  "  involuntary  "  are  apparently 
used,  in  respect  to  confessions,  indiscriminately  in  three  distinct, 
entirely  separable  situations;  —  (1)  where  the  will  of  the  declar- 
ant has  been  left  entirely  unconstrained  but  a  misleading  induce- 
ment has  been  presented  to  his  judgment  in  such  a  manner  as  to 
render  it  probaUe  that  he  has  made  an  incriminating  statement  for 
some  other  reason  than  because  it  was  true;  (2)  where  the  declar- 
ant's will  has  been  forced  to  the  extent  of  requiring  him  to  make 
some  statement,  but  without  compelling  him  to  adopt  any  specified 
position  on  a  given  subject;  (3)  where  the  declarant's  volition  has 
been  constrained  to  make  a  particular  statement.  To  put  the  same 
matter  in  a  slightly  different  form,  an  incriminatory  declaration 
by  one  accused  of  crime  is  said  to  be  "  involuntary  "  where  the 
declarant's  statement  is  shown  to  have  been  influenced  by  (1) 
a  misleading  inducement,  (2)  judicial  compulsion  to  self-incrim- 
ination or  (3)  where  a  specified  statement,  desired  by  the  person 
applying  the  force,  has  been  extorted  by  duress.  Logically,  these 
three  situations  present  factors  which  greatly  affect  the  probative 
value  of  the  respective  statements  so  influenced.  Procedure  has 
long  treated  them  as  practically  similar  and  insisted  that  a  dec- 
laration procured  by  a  misleading  inducement,  by  a  judicial  com- 
pulsion to  break  silence,  or  by  plain  duress  are  equally  "  invol- 
untary "  ■■■  and,  therefore,  to  be  rejected.     As  the  rationalizing 

§  1480-1    With  what  object  and  by  mind.     Still,   it  is   doubtful  whether 

what    means    the    phrase    "  involun-  with  any  propriety  an  act  into  which 

tary "  was  so  far  extended  in  mean-  the    concurrence   of    the   will     fully 

ing  as  to  cover  not  only  statements  enters  can  properly  be  spolcen  of  as 

induced  by  the  infliction  of  such  pain  "  involuntary."     As  has  been  pointed 

upon  the  body  as  to  overpower  the  out  in  various  cases,   such  a  use   is 

will  but  also  declarations  procured  by  essentially  misleading.     State  v.  Wil- 

such   influence  upon  the  mind  as  to  lis,  71  Gonn.  293,  41  Atl.  820  (1898) ; 

furnish  a  motive  for  the  exercise  of  Hendrickson  v.  People,   10  N.  Y.   33 

volition    in    a    particular    direction  (1854);    People  v.  McMahon,   15   N. 

seems  by  no  means  clear.     Obviously,  Y.  386   (1857). 

the  two  things  are  widely  diff'erent.  The  historical  basis. —  The  use  of 
But  failure  to  follow  consistently  the  word  "  voluntary "  as  applied  to 
this  fairly  clear  distinction  has  confessions  seems  only  explainable 
caused  a  very  confusing  use  of  the  upon  the  historical  basis.  The  in- 
phrase  voluntary  which  has  had  far  ducement  to  the  making  of  a  confes- 
reaching  consequences,  some  highly  sion  originally  prohibited  was  that 
injurious — 'especially  regarding  the  of  torture,  the  operation  and  even 
doctrine  of  self-incrimination.  §  1544.  the  fear  of  which  is  closely  analog- 
There  is,  of  course,  a  certain  rough  ous  to  the  employment  of  force  to 
analogy  between  torture  applied  to  control  the  will  of  the  declarant.  Gil- 
the  body  and  fear  exercised  on  the  bert,  Ev.  p.   137.     Perhaps,  in  real- 
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forces  in  the  law  of  evidence  have  evolved  into  power,  the  attempt 
has  been  made  to  discover  in  what  way,  if  at  all,  the  reliability 
and  trustworthiness  of  a  confession  is  affected  according  as  one  or 
the  other  of  these  distinctive  states  of  fact  is  found  to  exist;  and 
what  are  the  real  considerations  affecting  the  question  of  admissi- 
bility in  any  particular  case  in  which  they  are  present. 

Order  of  Topics. —  (1)  It  may  be  convenient  to  examine,  first, 
upon  principle  and  authority,  the  rules  of  procedure  relating  to 
confessions  obtained  by  the  use  of  the  falsifying  inducements  of 
hope  or  fear  applied  to  the  judgment  of  the  declarant  by  persons 
in  authority  over  th-e  pending  proceedings  in  such  a  manner  as  to 
make  the  incriminating  statement,  though  apparently  "  volun- 
tary," unreliable  for  judicial  purposes.  (2)  Attention  will  next 
be  given,  in  the  same  way,  to  the  rules  of  procedure  relating  to 
•answers  made  by  prisoners  or  other  persons  in  attendance  upon 
judicial  hearings  where  the  only  constraint  imposed  upon  the  voli- 
tion of  the  accused  is  a  judicial  order  that  he  must  declare  him- 
self to  some  effect,  nothing  being  said  as  to  what  this  shall  be. 
(3)  It  will  then  remain  to  take  up  the  subject  of  confessions  ob- 
tained by  duress,  i.  e.,  where  the  compulsion  is  exercised  to  force 
the  making  of  a  statement  to  a  particular  effect. 

§  1481.  (Requisites  of  Admissibility;  [e]  Declaration  Must 
be  Voluntary) ;  An  Important  Blstinotion. —  The  emergence  of 
reason  as  a  controlling  guide  to  truth  to  which  reference  is  else- 
where made,'  in  each  instance  of  a  confession,  asks  the  question ; — 
How  far  is  the  fact  that  a  confession  is  "  involuntary,"  as  the  term 
is  variously  used,  necessarily  conclusive  against  its  probative 
force  ?  Experience  by  no  means  confirms  the  proposition  that  a 
man  may  not  be  compelled  to  tell  the  truth.^    In  the  present  state 

ity,   no  better   reason   can  he  found  2.    In   point   of   principle,   tlie   in- 

for  this  anomaly  at  the  present  day  quiry  of   importance  would   seem   to 

than    the    logical   fallacy   which    has  he; — How  far  is  procedure  justified 

apparently  induced  judges  to  assume,  hy   the    principles    of   sound   judicial 

as  in  several  other  connections,  that  administration  in  rejecting  an  invol- 

similar   results  must  be   due   to   the  untary     confession     merely     on     the 

same  cause ; —  in  other  words,  in  this  ground  that  the  declarant  was  forced 

case,  that  as  an  "involuntary"  oon-  to  give  it!     From  the  standpoint  of 

fession  was   inadmissible   that  there-  a  system  where  truth  is  regarded  as 

fore  all  rejected  confessions  were  ex-  the  highest  desideratum  such  a  justi- 

cluded   because  they  were  "  involun-  fication  can  exist,  if  at  all,  only  when, 

tary."  and  in  so  far  as,  the  evidence  which 

I  1481-1.    §   1617.  it    furnishes    is   misleading   and   un- 
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of  the  criminal  law,  it  seems  especially  necessary  to  bear  in  mind 
that  a  materially  misleading  tendency  can  attach  to  a  statement 
only  in  case  external  force  has  been  applied  to  decide  what  the 
declarant  shall  say  and  not  merely  that  he  shall  say  something, 
leaving  it  entirely  optional  with  him  what  his  declaration  shall  be. 
No  menace  to  truth  is  involved  in  the  application  of  force  which 
simply  requires  a  person  to  speak,  unless  at  the  same  time  it  be 
made  to  appear  that  the  force  will  continue  to  be  applied 
until  the  person  in  question  shall  declare  himself  in  a  particular 
way  which,  alone,  will  be  regarded  as  satisfactory  to  the  person 
applying  the  inducement  to  speak.^  No  such  logical  impairment 
attaches  to  a  statement  which  the  declarant  has  made  under  pres- 
sure to  make  a  declaration  of  some  kind  which,  for  immediate 
purposes,  will  be  accepted  as  final. 

Practically  applied,  the  principal  importance  of  this  distinction 
is  in  connection  with  the  matter  of  self-incrimination  on  judicial 
hearings.  The  threat  of  mob  violence,  like  that  of  the  rack  or 
thumb-screw,  being  appeasable  only  by  an  inculpatory  statement 
on  the  part  of  the  victim,  may  well  furnish  untrustworthy  evi- 
dence. The  pressure  brought  to  bear  upon  a  criminal  defendant 
summoned  before  a  court  or  magistrate  by  compulsory  process 
and  asked  to  answer  specific  questions,  one  way  or  the  other,  and 
once  for  all,  may  well  fail  to  present  to  the  mind  of  the  average 
criminal  defendant  any  inducement  to  misrepresent  the  truth. 

§  1482.  (Requisites  of  Admissibility;  [e]  Declaration  Musi 
be  Voluntary) ;  Operation  of  "  Undue  Influence." —  Before  con- 
sidering, however,  the  three  several  situations  in  which  the  term 
"  involuntary  "  is  commonly  applied  to  confessions  as  the  ground 
of  their  procedural  rejection,  it  may  be  advisable  to  pause  long 
enough  to  notice  a  well-intended  lattempt  to  avoid  the  use  of  "  in- 
voluntary "  altogether  by  substituting  a  phrase  regarded  by  its 
supporters  as  less  objectionable.  The  qualifying  term  suggested 
in  substitution  is  "  obtained  by  undue  influence."     The  propriety 

trustworthy  because  it  has  been  made  accusation  of  others  or  the  disclosure 

for  some  other  reason  than  because  of    incriminating   facts    and   will   be 

it  was  true.  content  with   no   other   result.     The 

3.  The  obvious  reason  why  a  state-  same    infirmative    consideration    nas 

ment  procured  by  duress  is  lacking  always    affected   the   probative   force 

in   evidentiary  value   is   that   it  has  of  statements  obtained  by  the  use  of 

been  extracted  by  persons  who  insist  torture. 
upon   self-accusation  or  perhaps  the 
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of  thus  undertaking  to  use  any  single  expression  for  the  purpose 
of  covering  distinctly  diverse  things  must  always  be  doubtful.  The 
medical  doctrine  of  similia  similihus  curantur  cannot  in  this  way 
be  invoked  to  cure  a  case  of  ambiguous  terminology  in  the  law  of 
evidence  by  the  simple  adoption  of  another  term  equally  ambig- 
uous and  equivocal.  However  this  may  'be  in  general,  "  undue 
influence"  does  not  remove  the  objection  of  false  terminology 
that  has  been  previoiisly  noticed  in  connection  with  "  invol- 
untary." For  compulsory  self-incrimination  it  might  be  made  to 
answer,  though  it  scarce^  fits.  For  statements  extorted  by  duress, 
it  is  graphic.  But  it  fails  utterly  to  apply  with  any  propriety  to 
the  frequent,  perhaps,  at  the  present  day,  the  most  frequent,  form 
of  objectionable  confession ;  —  where  the  will  is  free,  but  the 
judgment  has  been  convinced  by  misleading  inducements.  Undue 
influence  itself  acts  directly  upon  the  will.  The  phrase  is  com- 
monly used,  according  to  the  established  formula,  to  cover  threats 
or  entreaties  which  overpower  the  volition  without  convincing 
the  judgment.''  In  the  improperly  induced  confession  the  judg- 
ment is  convinced,  though  improperly,  while  the  will  is  free. 

This  being  so,  it  remains  to  consider,  from  the  point  of  view  of 
procedure  and  rational  principle,  the  three  aspects  of  the  term  "  in- 
voluntary." 
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§  1483.  (1)  Misleading  Inducements. —  In  general,  what  is 
meant  by  saying  that  a  confession  is  "  involuntary  "  is  that  it  has 
been  induced  by  the  hope  of  receiving  some  benefit  ^  or  by  the  fear 


John,  89  N.  C.  377,  45  Am.  Rep.  696 
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109  La.   557,  33  So.  600    (1903). 
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153  Mass.   539    (1890). 

Minnesota. —  State  v.  Staky,  14 
Minn.   105    (1869). 

Missouri. —  State  v.  Anderson,  96 
Mo.  241   (1888). 

'Nebraska. — ^May  v.  State,  38  Neb. 
211,  56  N.  W.  804    (1893). 

New  Eampshire. —  Colburn  v.  Gro- 
ton,  66  N.  H.  151    (1889). 

New  York. —  People  v.  Cassidy,  14 
N.  Y.  Suppl.  349    (1891). 

North  Carolina. — -State  v.  Davis, 
125  N.  C.  612,  34  S.  E.  198  (1899); 
State  V.  Crowson,  98  N.  C.  595  (1887). 

Ohio. —  Spears  v.  State,  3  Ohio  St. 
583    (1853). 

Pennsylvania. —  Com.  v.  Hanlon,  8 
Phila.  433    (1870). 

Tennessee. —  Wiley  v.  State,  3 
Coldw.   363    (1866). 

Texas. —  Purdy  v.  State,  (Tex.  Cr. 
App.  1906)  97  S.  W.  480;  Greer  v. 
State,  31  Tex.  129  (1868)  ;  Searcy  v. 
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Vermont. — ^  State  v.  Phelps,  11  Vt. 
116,  34  Am.  Dec.  672   (1839). 
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Wash.  63,  57  Pac.  361    (1899). 
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Wis.  823    (1854). 

United  States. —  U.  S.  v.  Charles, 
25  Fed.  Cas.  No.  14,786,  2  Cranch. 
C.  C.  76  (1813).  "We  feel  con- 
strained by  our  former  decisions  to 
hold,  that  a  confession  induced  by 
hope  or  fear,  excited  in  the  mind  by 
the  representations  of  any  one  con- 
nected with  the  prosecution,  or  con- 
nected with  the  accused,  who  may, 
considering  his  relations  and  condi- 
tion, be   fairly   supposed  by   him   to 
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of  suffering  some  injury^  in  connection  with  pending  proceedings^ 
which  has  been  held  out  to  the  declarant  by  a  person  in  authority* 
over  the  course  of  the  investigation.^ 

Statement  is  "  voluntary." —  It  will  be  noticed  that,  what- 
ever else  may  be  said  in  disfavor  of  a  statement  so  influenced,  it 
is  perfectly  "  vohmtary."  A  confession  may  reasonably  be  deemed 
to  be  "  voluntary  "  when  it  is  made  with  the  concurrence  of  the 
will ;  —  where  the  volition  is  not  forced.  If  the  declarant  has 
done  what  he  wanted  to  do,  his  act  is  a  voluntary  one ;  and  the  fact 
'that  he  would  not  have  done  it  if  he  had  understood  the  exact  truth 
regarding  the  matter,  is  not  material.  Much,  if  not  most,  human 
conduct  unhesitatingly  classed  as  voluntary,  takes  place  under  the 
same  conditions.     The  same  situation  is  presented  where  fraud 


ibave  power  to  secure  him  whatever 
of  benefit  is  promised,  or  to  influence 
the  threatened  injury,  cannot  be  re- 
garded as  voluntary,  and  ought  not 
to  be  received  in  evidence.  The  con- 
fessions in  this  case  were  made  to  a 
person  who  was  engaged  as  a  clerk 
in  the  store-house  alleged  to  have 
been  broken  and  entered,  and  the 
owner  of  a  part  of  the  goods  said 
to  have  been  stolen  therefrom.  They 
were  made  while  the  prisoner  was  in 
jail,  and  upon  promises  that  he  (the 
clerk)  would  not  prosecute  him,  and 
would  not  appear  as  a  witness  unless 
compelled.  It  would  be  a  departure 
from  the  current  of  our  former  de- 
cisions, which  have  not  favored  th« 
■admissibility  of  confessions,  unless 
plainly  shown  to  be  voluntary  —  un- 
influenced by  hope  or  fear  —  to  pro- 
nounce these  confessions  admissible 
evidence."  Murphy  v.  State,  63  Ala. 
1  (1879).  "Confessions  are  inad- 
missible when  induced  by  threats,  or 
by  a  promise  of  favor,  made  by  per- 
sons apparently  acting  by  authority." 
People  V.  Clarke,  (Mich.  1895)  62  N. 
W.  1117.  It  must  appear  that  the 
confessions  "  have  not  been  obtained 
by  the  influence  of  hope  or  fear,  ap- 
plied by  a  third  person  to  the  pris- 
oner's mind."  Cain  v.  State,  18  Tex. 
387  (1857).  "  Elementary  writers  of 
authority    concur     in     saying     that, 


while  from  the  very  nature  of  such 
evidence  it  must  be  subjected  to  care- 
ful scrutiny  and  received  with  great 
caution,  a  deliberate,  voluntary  con- 
fession of  guilt  is  among  the  most 
eflfectual  proofs  in  the  law,  and  con- 
stitutes the  strongest  evidence 
against  the  party  making  it  that  can 
be  given  of  the  facts  stated  in  such 
confession.  .  .  .  But  the  presump- 
tion upon  which  weight  is  given  to 
such  evidence,  namely,  that  one  who 
is  innocent  will  not  imperil  his 
safety  or  prejudice  his  interests-  by 
an  untrue  statement,  ceases  when  the 
confession  appears  to  have  been  made 
either  in  consequence  of  inducements 
of  -a  temporal  nature,  held  out  by  one 
in  authority,  touching  the  charge  pre- 
ferred, or  because  of  a  threat  or 
promise  by  or  in  the  presence  of  such 
person,  which,  operating  upon  the 
fears  or  hopes  of  the  accused,  in  ref- 
erence to  the  charge,  deprives  him  of 
that  freedom  of  will  or  self-control 
essential  to  make  his  confession  vol- 
untary within  the  meaning  of  the 
law."  Hope  v.  Utah,  110  U.  S.  674 
(1884). 

2.  §§  1485  et  seq. 

3.  §  1514. 

4.  §§  1521  et  seq. 

5.  State  V.  Brooks,  220  Mo.  74,  119 
S.  W.  353  (1909). 
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or  deception  has  been  practiced  on  an  accused  person  as  where  he 
has  been  betrayed  into  making  a  confession."  Other  close  analo- 
gies point  to  the  same  result.  In  matters  of  substantive  law,  an 
act  is  none  the  less  voluntary  because  the  actor  has  been  misled 
into  doing  it.  Thus,  for  example,  in  relation  to  sales  or  other  con- 
tracts, should  it  appear,  that  the  vendor  of  a  chattel  was  induced 
to  sell  it  to  A.  by  reason  of  the  false  and  fraudulent  misrepresen- 
tations of  the  latter  regarding  his  financial  condition,  no  question 
has  ever  been  made  but  that  the  act  of  the  vendor  in  parting 
with  his  title  was  a  "  voluntary  "  one.  He  has  done  just  what  he 
desired  to  do ;  minds  of  the  parties  have  met;  the  title  has  passed 
to  A.  The  vendor's  will  has  been  free ;  all  that  has  happened  is 
that  falsifying  inducements,  convincing  to  his  judgment,  have 
been  held  out  to  lead  him  to  exercise  his  volition  in  a  particular 
direction. 

In  legal  phraseology,  however,  a  confession  which  may  fairly  be 
said  to  have  been  induced  by  the  mental  influence  of  hope  or  fear 
will  be  regarded  as  involuntary  and  peremptorily  rejected  by  a 
rule  of  procedure ;  —  even  though,  as  a  matter  of  experience  alone, 
this  incriminating  statement,  though  subject  to  criticism  or  the 
arguments  of  counsel,  would  still  warrant  the  jury,  as  reasonable 
men,  in  acting  in  accordance  with  it.'' 

§  1484.  C  [/]  Misleading  Inducements);  Inflrmative  Consider- 
ations.—  Still,  it  by  no  means  follows  because  a  confession  given 
under  a  misleading  inducement  is  voluntary,  that  therefore,  it 
should  be  received  in  evidence.  The  untrue  confession,  induced 
by  threats  or  promises,  is  not  involuntary,  so  far  as  that  phrase 
implies  constraint  of  the  will.  The  declarant  earnestly  wishes  to 
make  it.  The  sound  objection  to  it  is  that  he  may  wish  to  make  it 
not  because  it  is  true,  but  in  order  that  he  may  gain  or  avoid 
something  which  he  desires  to  obtain  or  escape.  His  statement,  is 
a  deliberate  act  of  the  mind.  The  difficulty  is  that  his  judgment 
may  have  been  misled  by  the  desire  to  benefit  himself.  Here  is 
the  irrelevancy  of  a  statement  so  obtained.  More  accurately,  the 
confession  so  dominated  is  a  pseudo-confession.     It  is  not  a  conf es- 

6.  §§  1538  et  seq.  promise  or    inducement  of   profit  or 

7.  In  other  words,  a  statement  by  amelioration  of  punishment.  State 
an  accused  is  voluntary  unless  made  v.  Jones,  145  N.  C.  466,  59  S.  E.  353 
under  the  influence  of  a  threat  or  (1907);  Anderson  V.  State,  (Wis. 
menace     which     inspires     dread     or  1907)   114  N.  W.  112. 

alarm,  or  induced  by  artifice  or  by 
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sion  at  all.  It  is  not  made  animo  confitendi.  It  is  merely  a  self 
serving  statement  masquerading  in  the  garb  and  under  the  name 
of  a  confession.  Accordingly,  it  has  not  the  relevancy  of  a  true 
confession,  a  self  disserving  statement,  and  is,  in  consequence, 
rationally  to  be  regarded  virith  suspicion.  As  a  matter  of  logic, 
lihere  is  the  obvious  impairment  of  probative  value  due  to  the  con- 
sideration that  a  declarant  so  circumstanced  may,  like  the  person 
offering  a  compromise  in  a  civil  case,-^  make  his  statement,  not 
because  it  is  true,  but  for  the  reason  that  he  anticipates  that  in 
this  vfay  he  will  gain  something  desirable  which  otherwise  he 
would  not  secure. 

The  Bights  of  the  criminal, —  In  addition  to  this  entirely  ob- 
vious and  legitimate  consideration  of  logical  impairment,  which 
would  be  a  perfectly  good  ground  for  a  strong  word  of  caution 
addressed  by  the  court  to  the  jury,  in  any  case  where  the  impair- 
ment has  not  been  so  great  as  to  prevent  rational  action  by  the 
jury,  judges  have  sought,  in  their  procedural  rules  adopted  in 
this  connection,  to  protect  prisoners  from  the  professional  zeal  of 
the  police.  It  was  not  "  fair  "  to  the  accused  for  the  law  to  trap 
him,  to  take  him  when  off  his  guard,  to  break  into  his  fastnesses 
of  silence.  The  conflict  between  society  and  its  criminals  must 
be  conducted  on  the  principles  of  good  sportsmanship.  To  take 
away  a  prisoner's  last  hope  of  escape,  to  give  him  no  "  show  "  for 
his  life  or  liberty  was  as  dishonorable  for  an  officer  of  the  law  as 
it  would  be  to  play  with  loaded  dice  or  shoot  a  sitting  bird. 
Evidently,  such  a  conception  of  the  search  for  truth  in  criminal 
oases  could  easily  arise  under  a  barbarous  penal  code  or  where, 
for  political  reasons,  the  criminal  was  an  object  of  general  pop- 
ular sympathy.  The  rule  of  public  policy  that  police  officers  and 
those  having  the  custody  of  prisoners  should  not  be  at  liberty  to 
force  or  wheedle  them  into  making  confessions  has  ^apparently 
'been  adopted  by  the  courts  as  part,  at  least,  of  the  reason  for 
aAitrarily  excluding  a  statement  so  affected ;  —  instead  of  leav- 
ing the  question  of  probative  force  to  the  jury,  as  would  seem 
normal  and  proper  administration.  But  all  this,  whatever  its 
other  value  may  be,  is  entirely  apart  from  any  objection  that  the 
confession  is  not  "  vohmtary." 

§   1485.  C[/]    Misleading  Inducements);  Hope   and   Fear. — 

The  well  recognized  misleading  motives  under  the  influence  of 
§  1484-1.  §§  1439  et  seq. 
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which  procedure  anticipates  danger  to  judicial  administration 
under  certain  circumstances,  are  hope  and  fear.  The  risk  run  by  a 
tribunal  in  relying  upon  incriminating  statements  so  induced  has 
found  judicial  expression  of  great  frequency  and  clearness.  "  It 
is  not  because  the  law  is  afraid  of  having  truth  elicited,"  said  Mr. 
Justice  Williams^  "  that  these  confessions  are  excluded,  but  be- 
cause the  law  is  jealous  of  not  having  the  truth."  ^  From  the 
logical,^  as  distinguished  from  the  procedural  *  point  of  view,  there 
is  undoubtedly  a  strong  infirmative  consideration  presented  to 
the  tribunal  whenever  confessions  so  influenced  are  offered  as  evi- 
dence of  guilt.    It  is  the  apprehension  lest  the  jury  be  misled  by 


§  1485-1.  E.  V.  Mansfield,  14  Vox 
Cr.  639    (1881). 

2.  "  The  reason  for  the  rule  ex- 
cluding involuntary  confession  is  not 
based  on  the  thought  that  truth  thus 
obtained  would  not  be  acceptable,  but 
because  confessions  thus  obtained  are 
unreliable."  State  v.  Novak,  109  Iov\ra 
717,  79  N.  W.  465  (1899).  "The 
ground  on  which  confessions  made  by 
a  party  accused,  under  promises  of 
favor  or  threats  of  injury,  are  ex- 
cluded as  incompetent  is,  not  because 
any  wrong  is  done  to  the  accused  in 
using  them,  but  because  he  may  be 
induced,  by  the  pressure  of  hope  or 
fear,  to  admit  facts  unfavorable  to- 
him  without  regard  to  their  truth, 
in  order  to  obtain  the  promised  relief 
or  avoid  the  threatened  danger,  and 
therefore  admissions  so  obtained  have 
no  just  and  legitimate  tendency  to 
prove  the  facts  admitted."  Com.  v. 
Morey,  1  Gray  463  (1854).  "No  re- 
liance can  ibe  placed  upon  admissions 
of  guilt  so  [by  threats  or  promises] 
obtained  for  the  very  obvious  reason 
that  they  are  not  made  because  they 
are  true  but  because,  whether  true  or 
false,  the  accused  is  led  to  believe  it 
is  for  his  interest  to  make  them." 
People  V.  Wolcott,  51  Mich.  615,  17 
N.  W.  78  (1883).  "The  foundation 
of  this  species  of  evidence  is  the  in- 
nate selfishness  of  man's  nature. 
Hence,  all  declarations  made  when  the 
declarant     is      induced      to     speak 


from  threats  of  punishment  or 
offers  of  impunity  are  rejected, 
because  it  is  known  (so  great 
is  this  desire  of  self-preservation) 
that  men  to  secure  it  will  often 
tell  what  is  not  true,  even  against 
their  own  innocence,  if  it  but  con- 
tributes to  their  safety."  People  v. 
Thomas,  3  Park  Cr.  (N.  Y.)  268 
(1855).  "The  true  point  for  con- 
sideration, therefore,  is  whether  the 
prisoner  has  falsely  declared  himself 
guilty  of  a  capital  offence."  Com.  v. 
Dillon,  4  Dall.  (U.  S.)  116  (1792). 
"  The  real  question  is  whether  there 
has  been  any  threat  or  promise  of 
such  a  nature  that  the  prisoner  would 
be  likely  to  tell  an  untruth  from 
fear  of  the  threat  or  hope  of  profit 
from  the  promise."  R.  v.  Reason,  13 
Cox  Cr.  229  (1872),  per  Keating,  J. 
"  Before  any  such  evidence  is  re- 
ceived, it  must  be  seen  that  his  mind 
is  entirely  free  from  every  false  hope 
or  fear  that  would  be  likely  to  op- 
erate upon  his  mind  and  induce  him 
to  say  that  which  is  not  true.  That 
is  the  principle  upon  which  all  these 
cases  are  decided."  R.  v.  Hornbrook, 
1  Cox  Cr.  54  (1843),  per  Coleridge, 
J.  "  The  only  proper  question  ia, 
whether  the  inducement  held  out  to 
the  prisoner  was  calculated  to  make 
his  confession  an  untrue  one."  B, 
V.  Thomas,  7  C.  &  P.  346   (1836). 

3.  §  1617. 

4.  I  1545. 
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following  statements  into  the  making  of  which  their  author  was 
driven  or  beguiled,  rather  than  persuaded  by  an  honest  obedience 
to  truth.^ 

It  cannot  well  be  doubted  that  should  the  probative  force  of 
the  confession  be  so  reduced  by  this  impairment  as  to  render  it 
irrational  that  the  jury  should  act  upon  it,  it  is  the  duty  of  the 
court  to  reject  the  evidence.  The  more  practically  important  ques- 
tion, however,  is  this:  How  far  is  it  good  administration  to  say, 
in  all  cases,  that  the  fact  that  a  misleading  inducement  has  been 
offered  and  a  confession  has  thereupon  followed,  is  itself  sufBcient 
to  render  it  irrational  for  a  jury  to  act  upon  it  ?  To  put  it  a  little 
differently,  what  is  the  logical  justification,  if  any,  of  procedure 
in  peremptorily  rejecting  the  confession,  without  scrutiny  of  the 
real  facts,  instead  of  leaving  the  effect  of  the  infirmative  consider- 
ation, like  that  of  bias,  defective  intelligence  and  the  like,  for  the 
determination  of  the  jury.  This  question  will  be  again  asked  at 
a  later  stage  of  the  inquiry.®  The  more  immediate  subject  for 
examination  is  as  to  the  observed  effect  of  hope  and  fear  in  per- 
verting the  trustworthiness  of  an  incriminating  declaration. 

Under  the  entirely  illogical  practice  of  regarding  the  question 
involved  in  the  admissibility  of  a  confession  as  being,  not  whether 
any  inducement  was  held  out  to  the  declarant  which,  it  may 
reasonably  be  inferred,  has  made  the  confession  false  and  untrust- 
worthy'' but  whether  any  inducements  whatever  were  suggested  by 
persons  in  authority  which  might  have  led  him  to  confess,  (not 
necessarily  falselyY  a  number  of  very  unpersiiasive  inducements, 

5.     Alahama. —  Beckham    v.    State,  been  procured  by  the  prisoner  being 

100  Ala.  15,  17,  14  So.  859   (1893).  led  to  suppose  that  it  will  be  better 

Pennsylvania. — Fife  v.  Com.,  29  Pa.  for  him  to  admit  himself  to  be  guilty 

St.  437   (1867).  of  an  offence  which   he  really  never 

Tennessee. —  State      v.      Kirby,      1  committed.'"     R.  r.  Court,  7  C.  &  P. 

Strobh.  387   (1847).  486    (1836).     "The  reason   the  con- 

Vnited   States. —  U.   S.  i>.  Stone,   8  fession  in  such  a  case  is  not  adraissi- 

Fed.  233,  241    (1881).  ble  is  that  in  law   it  cannot  be  de- 

Enfiland. —  E.    v.   Gibney,   Jebb   Cr.  pended  upon  as  true;  for  one  in  such 

C.   15    (1832).     "The  essence  of  the  a  case  may  say,  and  is  likely  to  say, 

rule  is  that  when  the  confessions  are  that   which    is   not   the   truth    if   he 

made   the  conditions   as   to   hope   or  thinks  it  to  his  advantage  to  do  so." 

fear  are  such  as  to  make  them  unsafe  R.  v.  Doyle,  12  Ont.  354    (1886). 

as    evidence."      State    r.    Novak,    109  6.    §§  1617,  1618. 

Iowa    717,    79    N.    W.    465     (1899).  7.    §  1545, 

"  The   object  of  the  rule   relating  to  8.    R.  v.  Moore,  3  Den.  Cr.  C.  523 

the  exclusion  of  confessions  is  to  ex-  (1852).    But  see  R.  v.  Baldry,  3  Den. 

elude  all  confessions  which  may  have  Cr.   C,   430    (1853). 
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involving  promises  of  favorable  treatment  to  the  declarant  in  the 
event  of  his  confessing,  have  sufficed  to  exclude  his  declaration." 

§  1486.  C  [/]  Misleading  Inducements;  Hope  and  Fear); 
Power  of  Feax. —  The  influence  of  fear  in  connection  with  the  mak- 
ing of  a  confession  of  guilt  is  not  necessarily  objectionable.  Fear 
which  leads  rather  than  controls  the  will  of  the  declarant  may 
have  under  certain  circumstances,  quite  the  contrary  effect.  For 
example,  the  desire  to  tell  the  truth  for  fear  of  moral  turpitude 
may  be  extremely  commendable  and  insure  to  the  resulting  state- 
ment a  high  degree  of  probative  force.  In  like  manner,  a  fear  lest 
an  innocent  person  should  suffer  for  the  crime  and  a  feeling  that 
therefore  an  obligation  exists  to  tell  the  truth  at  all  hazards 
naturally  calls  extremely  favorable  attention  to  the  state- 
ment uttered  in  pursuance  of  such  sentiments.  The  sub- 
jective attitude  of  mind  which  renders  a  declaration  of  guilt 
irrelevant  by  reason  of  fear,  or  inadmissible  as  a  matter  of  pro- 
cedure, is  analogous  to  the  emotion  instilled  by  duress.    It  is  the 


9.  "If  inducements  to  confess  are 
held  out  by  the  prosecutor;  by  his 
wife,  the  prisoner  being  her  servant; 
by  the  magistrate  acting  in  the  case ; 
by  the  officer  having  the  prisoner  in 
custody ;  indeed,  by  anyone  having 
authority  over  him,  or  over  the  prose- 
cution, or  by  a  private  person  in  the 
presence  of  one  having  such  author- 
ity, the  confession  will  not  be  deemed 
voluntary,  and  will  be  rejected.  Nor 
is  it  necessary,  in  order  to  render  the 
confession  inadmissible,  that  the  in- 
ducement held  out  to  make  it  should 
be  in  the  form  of  a  distinct  promise 
of  some  specific  advantage  or  favor. 
It  is  enough  if,  in  general  terms,  it 
suggests  an  advantage  to  be  gained 
by  the  confession.  In  2  East's  PI.  of 
the  Crown,  659,  it  is  said:  'As  to 
what  shall  be  considered  as  a  threat 
or  promise,  saying  to  the  prisoner 
that  it  will  be  worse  for  him  if  he 
does  not  confess,  or  that  it  will  be 
better  for  him  if  he  does,  is  sufficient 
to  exclude  the  confession,  according 
to  constant  experience;  '  and  the 
cases,  with  almost  entire  uniformity, 


sustain  this  as  the  rule,  when  the 
threat,  or  promise,  or  encouragement 
of  favor,  comes  from  one  having  au- 
thority over  the  prisoner  or  the  prose- 
cution. Thus,  in  Kingston's  Case,  4 
Carr  &  Payne,  387,  the  inducement 
held  out  consisted  merely  in  saying 
to  the  prisoner,  '  you  had  better  tell 
all  you  know.'  In  Walkley's  Case,  6 
C.  &  P.  175,  the  words  were,  '  it 
would  have  been  better  if  you  had 
told  at  first;'  in  Mills'  Case,  6  Carr. 
&,  P.  146,  '  it  is  of  no  use  for  you 
to  deny  it,  for  there  are  the  man  and 
boy  who  saw  you  do  it;'  in  Cass' 
Case,  1  Leach  293,  '  if  you  will  tell 
me  where  the  property  is,  I  will  be 
favorable  to  you,'  said  by  the  prose- 
cutor. In  Drews  Case,  8  C.  &  P.  140, 
the  magistrate's  clerk  told  the  pris- 
oner to  say  '  nothing  to  prejudice 
himself,  as  what  he  said  would  be 
taken  down  and  used  for  him  or 
against  him  at  the  trial,'  In  all  these 
cases  the  inducements  held  out  were 
adjudged  sufficient  to  exclude  the  tes- 
timony." State  V.  York,  37  N.  H. 
181,  184    (1858). 


1486 


Confessions. 


1S88 


fear  of  the  coward/  of  the  man  who,  colloquially  speaking,  is 
"  scared  into  "  making  a  statement,  not  because  it  is  true  but  for 
the  reason  that  he  is  apprehensive  lest  he  shall  be,  in  some  manner, 
worse  off,  in  connection  with  the  pending  proceedings,  if  he  does 
not  make  the  statement  apparently  desired.  Such  an  emotion, 
united  to  a  lively  imagination  may  possess  many  of  the  elements  of 
terror  and  render  a  declaration  affected  by  it  entirely  worthless 
for  evidentiary  purposes.  Under  its  influence,  backed  at  times  by 
the  counsel  of  injudicious  friends,  perfectly  innocent  persons 
have  not  only  confessed  that  they  were  guilty  of  crimes  which  they 
did  not  commit,  but  of  wrongs  which  no  one  had  committed,  and 
even,  as  in  case  of  witchcraft,  of  crimes  which,  in  the  nature  of 
things,  no  one  could  have  committed.  The  degree  of  fear,  assum- 
ing it  to  be  sufficient  to  affect  the  truthfulness  of  the  statement,^ 
is  not  material,  so  far  as  the  exclusion  of  the  statement  is  con- 


§  1486-1.  "  The  kind  of  fear  must 
be  something  more  than  the  fear 
which  is  produced  by  the  fax;t  that 
the  defendant  was  accused  of  a  crime 
and  was  arrested  or  taken  into  cus- 
tody. Com.  V.  Smith,  119  Mass.  305 ; 
Com.  -v.  Mitchell,  117  Mass.  431. 
There  was  no  evidence  of  any  threats 
made  by  the  officers,  or  of  any  acts  on 
their  part  to  induce  him  to  confess 
that  he  was  guilty  when  in  fact  he 
was  not  guilty.  The  bill  of  excep- 
tions does  not  show  what  instructions 
were  given,  and  it  is  to  be  presumed 
that  the  presiding  justice  properly 
left  it  to  the  jury  to  determine 
whether  the  confession  was  voluntary, 
with  instructions  to  disregard  it  if  it 
was  not."  Com.  v.  Preece,  140  Mass. 
277,  378,   5  N.  E.^  494    (1885). 

2.  Stephen  v.  State,  11  Ga.  225 
(1853). 

Fear  and  truth-telling. —  It  is  by 
no  means  certain  that  the  fact  that 
a  statement  was  made  under  the  in- 
fluence of  fear  is  a  circumstance  tend- 
ing to  show  that  it  is  not  true. 
The  reverse  is  more  nearly  the  case. 
It  is  the  feeling  of  skilled  observers 
that  any  strong  emotion,  such  as  ex- 
treme fear,  which  tends  to  disturb 
i;he  deliberative  functions  of  the  mind 


is,  on  the  whole,  conducive  to  truth. 
"  Ordinarily,  men  under  the  influence 
of  surprise  or  fright  do  not  tell  false- 
hoods rather  than  the  truth,  especially 
in  cases  where  it  is  apparent  to  the 
meanest  comprehension  that  the  truth 
will  serve  them  better  than  false- 
hood. Falsehood,  as  a  general  rule, 
requires  study  —  there  must  be  time 
for  invention;  an  imaginary  state  of 
facts,  either  in  whole  or  In  part 
must  be  substituted  in  the  place  of 
the  actual  facts  of  the  case,  and, 
with  the  ordinary  mind,  this  requires 
time  and  efi'ort.  But  not  so  with  the 
truth;  that  may  be  told  by  simply 
giving  oral  expression  to  what  the 
mind  already  knows  and  clearly  com- 
prehends. I  am  bound  to  deal  with 
this  matter  in  the  light  of  ordinary 
experience,  and  to  reject  any  theory 
which  presents  a  phase  of  human 
conduct  contrary  to  common  experi- 
ence. I  do  not  believe  that  the  aver- 
age man  will  tell  a  lie  when  he  can 
plainly  see  that  the  truth  will  much 
better  serve  his  purposes."  New  York 
F.  Ins.  Co.  V.  Tooker,  35  N.  J.  Eq. 
408,  414  (1883),  per  Vice-Chancellor 
Van  Fleet,  quoted  in  Moore  on  Facts, 
§  1172  n.  203. 
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cerned,  if  the  fear  has  been  applied  in  connection,  with  the  pro- 
ceedings by  some  person  in  authority.^  To  have  the  effect  of  re- 
jecting a  statement  induced  by  it,  the  fear  in  question  must  ap- 
pear to  have  been  an  alarming  ingredient  added  to  the  natural 
effect  of  the  accusation,*  arrest  for  crime,^  and  normal  apprehen- 
sion of  punishment.® 

Question  of  Degree. —  Seeking  to  view  the  effect  of  fear  upon 
the  credibility  of  a  confession  in  the  light  of  reason,  it  would 
seem  that  the  matter  of  admissibility  would  be  a  question  of  the 
degree,  if  any,  in  each  case,  to  which  the  probative  force  of  the 
statement  had  been  impaired  by  the  inducement  actually  offered. 
Undoubtedly,  cases  might  be  conceived  in  which  the  influence  of 
a  misleading  inducement,  operating  by  way  of  fear,  has  been  so 
great  that  the  jury  could  not  rationally  act  upon  it.  Under  such 
circumstances,  it  would  be  the  duty  of  the  presiding  judge,  upon 
general  principles,'^  to  withdraw  the  confession  from  the  jury.  In 
like  manner,  the  operation  of  fear  in  a  given  case  may  have  been 
such  that  the  will  of  the  declarant  has  been  actually  forced  and 
controlled,  the  act  is  not  his,  it  is  involuntary.  He  has  been  a 
victim  of  duress.*  On  the  other  hand,  the  influence  of  fear  may 
have  been  so  slight  and  intangible  as  not  to  have  affected  the  force 
of  a  confession,  as  a  rational  matter,  at  all.  Between  these  two  ex- 
tremes, lie  various  situations  presenting  questions  of  degree  in 
impairment  and  proper  for  the  consideration  of  a  jury.  The 
peculiarity  actually  presented  in  the  cases  is  that  which  is  char- 
acteristic of  much  of  the  procedure  of  the  eighteenth  and  nine- 
teenth centuries.  It  is  the  subordination  of  reason  exercised  on  the 
facts  of  particular  cases  to  reliance  upon  a  general  rule  for  which 
certain  instances  furnish  a  reason.  A  hearsay  statement  may  mis- 
lead a  jury;  therefore,  all  hearsay  statements,  whether  actually 
probative  or  not,  must  be  rejected.  Parties  are  under  a  strong 
motive  to  misstate  facts  in  their  own  interest.    As  there  is  a  dan- 

3.  Fear  inspired  by  other  causes  6.  Com.  v.  Preece,  140  Mass.  376, 
than  threats  of  those  in  authority  5  N.  E.  494  (1885) ;  People  v.  Thorns, 
will  not  constitute  a  falsifying  in-  3  Park,  Cr.  (N.  Y.)  256  (1855); 
ducement.  Com.  v.  Smith,  119  Mass.  Honeycutt  v.  State,  8  Baxt.  (Tenn.) 
305  (1876).  It  may  constitute  371  (1875)  ;  State  ■!!.  Goella,  3  Wash, 
duress.     §§  1558  et  seq.  99,  28  Pac.  28    (1891). 

4.  Com.  V.  Mitchell,  117  Mass.  431  7.    §§  386  et  seq. 
(1875).  8.   §§  1558  et  seq. 

5.  Com.   V.   Smith,   119  Mass.   305 
(1876). 
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ger  tliat  the  jury  may  be  misled,  all  interested  persons,  thougli 
actually  credible,  cannot  be  allowed  to  testify.  In  like  manner, 
certain  confessions  induced  by  fear  may  he  untrustworthy.  There- 
fore, all  incriminating  declarations  so  influenced,  must  be  re- 
jected. 

§   1487.  (  [/]    Misleading  Inducements;   Hope  and  Fear); 

Correlated  Motives. —  Possibly  the  most  obvious  consideration  with 
regard  to  hope  and  fear  viewed  as  untrustworthy  motives  for  con- 
duct is  that  they  are  in  many  cases,  not  so  much  distinct  mental 
states  as  dift'erent  aspects  of  a  single  emotion.  The  fear  of  a 
given  consequence  and  the  hope  of  escaping  it  are  impulses  to 
speech  or  other  action  which,  in  the  nature  of  things,  it  is  often 
difficult  to  distinguish.  Cases  may  be  presented  in  which  the  al- 
ternative suggested  to  the  mind  of  the  person  who  acts  is  the 
securing  of  a  positive  benefit  and  the  escape  of  an  entirely  differ- 
ent injury.  In  such  an  event,  the  influence  of  hope  and  fear 
may  unite  in  their  action  upon  the  mind  with  cumulating  force. 
Thus  a  prisoner  who  has  been  promised  a  discharge  from  arrest  if 
he  shall  accuse  himself  and  threatened  with  a  whipping  if  he 
does  not  may  fairly  be  assumed,  where  he  makes  confession,  to 
have  acted  under  the  united  influence  of  both  motives.  But  in 
many  instances,  hope  and  fear  are  merely  a  different  aspect  of  the 
same  mental  state.  In  other  words,  the  effects  of  hope  and  fear 
may  and  frequently  do,  blend  with  each  other  in  such  a  manner 
as  practically  to  render  the  separate  influence  of  either  undis- 
tinguishable.'^  Each  is,  in  a  sense,  complementary  to  the  other, 
■and  both  are,  it  has  been  suggested,  characteristic  to  a  cer- 
tain extent,  of  the  mental  condition  of  every  person  vehemently 
accused  or  suspected  of  a  serious  crime.^  Hope  and  fear,  being 
correlatives  act  each  with  the  strength  of  the  other.  The  sug- 
gestions of  hope  reinforce  those  of  fear  in  all  cases  where 
inducements  of  a  benefit  to  him  in  connection  with  the  pro- 
ceedings from  his  admitting  his  guilt  are  offered  by  one  in 
authority  to  one  accused  of  crime.  Fear  of  consequences  to  fol- 
low in   case  he  does  not   speak   as   desired,   is  by  implication 

§  1487-1.    See  Fife  v.  Com.,  39  Pa.  and  dangerous  nature  of  all  evidence 

St.  437   (1857).  of  guilt  drawn   from   the  statements 

2.    "  It  might,   I   think,   be   shown  of    a   party    conscious    of   being   sus- 

.     .     .     that    the    principle    embodied  pected     of    crime."     Hendrickson    v, 

in   it    [the   exclusion   of   confessions]  People,     10    N.    Y.    33     (1S54),    per 

has  its   foundation  in   the  uncertain  Selden,  J. 
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added  to  the  mental  solicitation  of  the  promised  favor  or  benefit 
which  will  accrue  from  doing  as  asked.  The  converse  is 
equally  true.  To  the  fear  which  drives  the  declarant  to  a  confes- 
sion is  added,  in  many  instances,  the  hope  of  some  positive  bene- 
fit as  a  reward  for  submission.  In  all  cases,  it  may  fairly  be  said 
that  the  hope  of  escaping  the  consequences  which  the  declarant  is 
facing  in  the  event  of  his  refusal  to  incriminate  himself  supple- 
ments and  accentuates  the  influence  of  the  threat  itself.  In  the 
average  instance,  however,  in  which  official  or  authoritative  in- 
ducements are  held  out  to  the  declarant  to  secure  a  confession, 
one  or  the  other  of  these  complementary  motives  of  hope  or  fear 
will  be  found  to  predominate  in  the  blended  result  of  their  united 
influence.  In  strictness,  the  important  inquiry  is  not  as  to  the 
relative  proportions  in  which  hope  or  fear  have  operated  on  the 
mind  of  the  declarant ;  but  as  to  the  absolute  influence  which  hope 
or  fear,  understanding  them  to  be  complementary  forces,  have  ex- 
ercised upon  his  judgment.  The  proper  question  in  all  cases, 
should  be :  Has  a  falsifying  inducement  so  far  operated  upon  the 
mind  of  the  party  as  to  render  his  statement  untrustworthy  ?  ^ 

§  1488.  C[/]   Misleading  Inducements;  Hope  and  Fear); 

Necessity  for  Determining  Actual  Mental  State. —  For  several 
reasons,  it  may  be  essential  to  determine  in  any  particular  case, 
the  actual  effect  produced  upon  the  mind  of  the  declarant  by  the 
inducements  which  may  have  been  held  out  to  him,  and  what 
judicial  assumptions,  if  any,  may  properly  be  made  as  to  its  con- 
tinued existence  at  any  given  time.  From  the  standpoint  of  pro- 
cedure, the  inquiry  seems  immaterial.  The  test  applied  by  pro- 
cedure is  arbitrary,  and  mechanical,  making  no  attempt  to  separate 
the  facts  of  individual  cases  under  the  operation  of  the  rule 
which  it  has  established.  If  inducements  of  a  certain  class  have 
been  held  out  by  persons  of  a  given  relation  to  criminal  proceed- 
ings which  might  have  operated  to  induce  a  confession,  the  latter 
is  to  be  rejected;  —  although  no  affirmative  evidence  is  offered 
that  the  falsifying  motive  actually  operated  on  the  mind  of  the 
accused.  Logically  considered,  however,  it  is  frequently  essen- 
tial to  determine  the  actual  influence  exerted  upon  the  mind  of 
the  declarant  by  the  inducements  offered  to  him. 

3.  Cady  v.  State,  44  Miss.  341  (1870');  R.  v.  Moore,  2  Den.  Cr.  C.  525  (1852). 
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The  primary  importance  of  so  doing  is  that  this  determination 
is  necessary  in  order  to  decide  whether  the  declaration  is,  in  point 
of  fact,  voluntary  or  involuntary.  Whether  the  will  of  the 
speaker  has  united  with  his  act  or  whether,  on  the  contrary,  that 
act  is  legally  and  logically  that  of  the  person  or  persons  who  have 
compelled  the  doing  of  it,  can  be  decided  only  hy  ascertaining 
what  was  the  actual  result  produced,  under  the  circumsitanees  dis- 
closed, by  the  influence  exerted.  In  other  words,  whether  a  given 
incriminating  declaration  be  the  result  of  an  application  of  hope 
or  fear  which  should,  as  a  matter  of  logic,  be  submitted  to  the 
jury,  under  proper  instructions,  if  they  could  reasonably  act 
upon  it;  or  is,  on  the  other  hand,  the  result  of  duress,^  which 
should  logically  be  rejected  as  an  involuntary  act,  is  a  question 
of  degree  to  be  decided  by  considering  all  the  facts  capable  of 
throwing  light  upon  the  actual  effect  produced  upon  the  mind  of 
the  speaker  by  the  objective  realities  presented  to  it,  in  connec- 
tion with  the  subjective  firmness  of  resistance  to  pressure  which 
it  may  fairly  be  taken  to  have  possessed. 

A  secondary  consideration^  also  requiring  the  determination  of 
this  question  of  actual  mental  state,  is  that  it  may  become  the 
province  of  the  jury,  as  is  more  fully  stated  elsewhere,^  to  find 
the  probative  weight  to  be  accorded  the  confession,  in  view  of  the 
infirmative  considerations  arising  out  of  the  inducements.  Should 
the  question  be  submitted  to  them  by  the  presiding  judge,  the  in- 
quiry as  to  the  precise  psychological  effect  produced  on  the  mind 
of  the  speaker  by  the  pressure  applied  to  his  will  in  view  of  its 
assumed  firmness  will  necessarily  be  involved. 

§  1489.  C[l]    Misleading  Inducements;   Hope  and  Fear); 

How  Mental  State  is  Established. —  In  determining  whether  a 
statement  was  or  was  not  voluntary,  all  the  personal  character- 
istics of  the  declarant  which  may  determine  the  extent  to  which 
fear  of  injury  or  hope  of  benefit  in  connection  with  the  proceed- 
ings may  have  affected  his  mind,  and  all  the  'attendant  circum- 
stances calculated  to  create  such  an  impression  may  be  considered 
by  the  court.^      In  any  rational  system,  it  seems  obvious  that, 

i  1488-1.    §§  1558  et  seq.  Florida.— Green  v.  State,   40   Fla. 

2.    §§  1602  et  seq.  474,  24  So.  537    (1898). 

§   1489-1.    Alahama. —  Christian  v.  Georgia. —  Bolianan     v.     State,     93 

State,  133  Ala.  109,  32  So.  64  (1901).  Ga.  38,  18  S.  E.  303    (1892). 

District  of  Columbia. —  Hardy  «.  U.  Indiana. —  TValker     v.     State,     136 

S.,  3  App.  Cas.  35   (1894).  Ind.  663,  36  N.  E.  356    (1893), 
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to  exclude  a  confession  made  under  a  falsifying  inducement  it 
must  be  affirmatively  made  to  appear  that  the  statement  is  the 
result  of  the  inducement.  They  must  stand  to  each  other  in  the 
relation  of  cause  and  effect.^ 


Kentucky. —  Dugan  v.  Com.,  103 
Ky.  241,  43  S.  W.  418,  19  Ky.  L. 
Rep.   1273    (1897). 

Louisiana. —  State  v.  Edwarda,  106 
La.  674,  31  So.  308    (1903). 

Maryland. —  Koas  v.  State,  67  Md. 
386,   10   Atl.   218    (1887). 

Massachusetts. —  Com.  v.  Flood,  152 
Mass    529,  25  N.  E    971   (1890). 

Mississippi. —  Blalack  v.  State,  79 
Miss.  517,  31  So.  105    (1901). 

Missouri. —  State  v.  Vaughan,  152 
Mo.  73,  53  S.  W.  420   (1899). 

Nebraska. —  Reinoehl  v.  State,  63 
Neb.   619,   87  N.  W.   355    (1901). 

New  Jersey. —  Bullock  v.  State,  65 
N.  J.  Li  557,  47  Atl.  62,  86  Am.  St. 
Rep.    668     (1900). 

New  York. —  People  ■i;.  Meyer,  163 
N.  Y.  357,  56  N.  E.  758,  14  N.  Y. 
Cr.   487    (1900). 

North  Carolina. — State  v.  Sanders, 
84  N    C.  728    (1881) 

Pennsylvania. —  Com.  v.  Sheets,  197 
Pa.  St.  69,  46  Atl.  753   (1900). 

South  Carolina. —  State  v.  Carroll, 
30  S.  C.  85,  8  S.  E.  433,  14  Am.  St. 
Rep.  883    (1888). 

Tennessee. —  State  v.  Rigaby,  6  Lea 
554   (1880). 

Vtah. —  State  v.  Bates,  25  Utah  1, 
69  Pac.   70    (1902). 

Wisconsin. —  Cornell  v.  State,  104 
Wis    527,  80  N.  W.  745    (1899). 

United  States. —  Bram  v.  V.  S.,  168 
U.  S  532,  18  Sup.  Ct.  183,  43  L.  ed. 
568  ( 1897 ) .  "To  make  a  confession, 
therefore,  evidence,  it  must  be  made, 
so  far  as  can  be  ascertained,  in  the 
absence  of  any  excitement  which  cre- 
ates a  hope  to  obtain  favor,  or  to 
avoid  a  threatened  punishment.  But 
the  court  in  such  cases  must  judge 
of  the  motives  which  induce  the  con- 
fession, from  the  confession  itself,  and 
the  circumstances  under  which  it  was 


made."     U.    S.    v.   Nott,    1    McLean 
499    (1839). 

2.  This  oivious  fact  is  well  set  out 
in  the  following  case:  The  owner 
of  a  hog  alleged  to  have  been  stolen, 
in  his  examination  as  a  witness  for 
the  state,  stated  that  he  asked  the 
defendant  about  having  the  hog  or 
shbat  and  that  defendant  stated,  that 
he  did  have  an  unmarked  shoat  at 
his  house,  but  that  it  did  not  belong 
to  the  witness,  but  belonged  to  de- 
fendant; that  witneas  then  stated  to 
defendant,  in  the  presence  of  one 
Cobb,  "  that  it  was  no  use  to  deny 
having  the  shoat;  that  he  had  stolen 
the  same,  and  that  he,  witness,  in- 
tended to  have  said  shoat,  and  also 
intended  to  put  him,  defendant, 
where  the  dogs  would  not  bother 
him;"  that  witness  and  said  Cobb 
then  took  defendant  and  started  to 
defendant's  house,  about  a  mile  dis- 
tant, in  search  of  the  hog,  and  de- 
fendant, when  in  about  two  hundred 
yards  of  his  house,  stated  that  said 
hog  did  belong  to  the  witness,  Molton, 
and  that  he  wanted  to  buy  the  same 
from  witness.  This  alleged  confes- 
sion, the  defendant  moved  to  exclude, 
upon  the  ground,  that  the  same  was 
not  voluntary,  and  was  made  by  de- 
fendant because  of  the  threat  made 
by  the  owner  of  the  hog,  Molton,  that 
he  intended  to  have  said  hog,  and 
intended  to  put  defendant  "  where 
the  dogs  would  not  bother  him,"  and 
because  the  said  Molton  and  Cobb  had 
defendant  in  their  possession  and  cus- 
tody, since  the  making  of  the  threat. 
It  would  serve  no  good  purpose  to 
here  discuss  the  admissibility  of  con- 
fessions, for  we  can  add  nothing 
which  would  not  be  a  reiteration  of 
what  has,  many  times  before  now, 
been  decided.     We  refer  only  to  such 
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Order  of  Investigation. —  Such  an  inquiry  will  divide  itself, 
roughly,  into  three  main  lines,  (a)  A  consideration  of  the  resisting 
power  of  the  declarant's  mind,  (b)  Examination  of  the  kind  and 
strength  of  pressure  brought  to  bear  upon  it.  (c)  What  adminis- 
trative or  procedural  assumptions  may  properly  be  made  as  to  the 
continuance  of  any  mental  state  once  shovra.  to  exist. 

In  other  words,  the  effect  of  a  misleading  inducement  upon  the 
mind  in  any  given  case  is  a  resultant  of  two  factors :  —  the  sub- 
jective element  of  mental  strength  on  the  part  of  the  declarant  to 
resist  pressure  and  the  objective  'disquieting  or  terrifying  effect 
of  the  pressure  applied.  More  shortly,  the  falsifying  motive  may 
be  considered  in  its  subjective  ^and  its  objective  aspect.  It  will 
then  remain  to  examine  'the  extent,  if  any,  to  which  the  actual 
influence  of  a  misleading  inducement  may  be  taken  to  have  been 
istill  operative  upon  the  mind  of  the  'declarant  at  the  time  of  mak- 
ing his  confession. 

§  1490.  (  [l'\  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established);   (a)   Subjective  Considerations. — 

In  deciding,  in  any  given  case,  what  was  the  actual  effect  of  a 
misleading  inducement  it  is  necessary  to  consider  not  only  the 
quantity  and  quality  of  the  pressure  but  'the  resisting  power  of 
the  person  whose  confession  is  offered  in  evidence.  The  logical 
test  of  admissibilty  is  the  question:  Have  the  emotions  of  fear 
or  hope,  either  as  aroused  by  himself  or  played  upon  by  others, 
so  influenced  the  declarant  as  to  bring  the  trustworthiness  of  his 

principles    as    are    applicable   to   this  v.   State,    54   Ala.    241.      Whether    a 

case.    "  In  cases  of  alleged  confessions  confession   was   made   voluntarily   or 

under  threat,  the  controlling  inquiry  not,    is    for    the   court   to    determine 

is,  whether  there  has  been  any  threat  upon  consideration   of   the   condition, 

of  such  a  nature  as  that  from  fear  situation  and   character  of  the   pris- 

of  it  the  prisoner  was  likely  to  have  oner,    and    the    circiunstances    under 

told  an  untruth.     If   so,   the  confes-  which   it  was   made.      1   Brick.   Dig. 

sion  should  not  be  admitted.     Its  ex  509,  §   859;   Porter   v.  State,  55  Ala. 

elusion   rests   on  its  connection  with  95;    Young  v.   State,    68    Ala.    569." 

the   inducement;    they   stand  to   each  Beckham   v.    State,    100   Ala.    16,   17, 

other   in   the   relation   of   cause   and  14  So.   859    (1893).     The   irrational 

effect.    If  it  is  apparent  that  no  such  procedural    feeling,    characteristic    of 

connection  exists,  there  is  no  reason  the    earlier    part   of    the    Nineteenth 

for    the    exclusion    of    the    evidence.  century,  that  if  confessions  so  induced 

Wliarton's  Cr.  Ev.,  §  673;  1  Gr.  Ev.,  are   untrustworthy,    as    a   rule,    they 

§  219 ;  3  Am.  &  Eng.  Encyc.  of  Law,  must  be  rejected  in  a  particular  case, 

472 ;    Brister  V.   State,   36   Ala.   138 ;  will  be  observed  in  these  remarks  of 

King  V.  State,  40  Ala.  314;  Sampson  the  presiding  judge. 
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story  below  the  probative  point  as  establisbed  by  reason  ?  ^  The 
situation  must  be  viewed  subjectively  as  well  as  objectively.  The 
force  of  the  inhibition  against  speech  must  be  carefully  compared 
with  the  inducements  tending  to  direct  or  coerce  it  into  a  par- 
ticular channel.  While  a  statement,  if  made  on  account  of  its 
truth,  is  not  rendered  incompetent  because  it  is  the  utterance  of  a 
person  laboring  under  some  mental  disability,  natural  or  superin- 
duced by  his  voluntary  act,^  in  judging  whether  a  given  statement 
is  true,  the  mental  capacity  of  the  declarant  to  resist  pressure  is 
an  important  consideration.* 

Mentail  incapacity  may  he  natural,  as  in  the  case  of  the  imma- 
turity of  intellect  of  children,  feeble-minded  persons,  idiots  and 
the  like ;  or  it  may  have  been  acquired,  as  in  case  of  insanity,  or 
intoxication.  It  will  be  convenient  to  illustrate  the  application 
of  these  obvious  considerations  to  certain  general  classes  of  per- 
sons or  situations  of  fact  with  which  a  presiding  judge  is  most 
frequently  required  to  deal. 

§  1491.  (  iI2  MIsteading  Inducements;  Hope  and  Fear;  How 
Mental  State  Is  Established;  [a]  Subjective  Considerations) ; 

Children,  Feeble-minded,  etc —  Whether  a  confession  of  guilt  made 
by  a  child  shall  be  deemed  relevant,  because  truthful,  is  a  question 
for  the  decision  of  the  court  in  view  of  the  special  facts  of  each 
particular  case.     Under  proper  circumstances,  the  incriminatory 

§  1490-1.  "See  Com.  v.  Curtis,  97  ia  conceded  that  the  rule  has  become 

Mass.  474,  578;  Com.  v.  Whittemore,  too  firmly  established  to  be  ignored. 
11    Gray    202;    Com.    v.    Cuffie,    108    ,  The  Tennessee  eases   are   likewise   in 

Mass.  287;  Com.  v.  Smith,  119  Mass.  accord   with    the   best   cases    on    the 

311 ;    Com.   v.   Sego,   125   Mass.    210.  subject.     Beggarly  v.   State,   8   Baxt. 

The  cases  in  the  federal  courts  sub-  520;     Self    v.    State,    6    Baxt.    344; 

fltantially    agree    with    these    Massa-  Frazier  v.  State,  id.  539,  2  King  Dig. 

chusetts  cases.     U.  S.  v.  Nott,  1  Mc-  (2d  ed.),  §   184."     U.  S.  v.  Stone,  8 

Lean    499;    U.   S.    v.   Pocklington,    2  Fed.     232,    255     (1881),    per    Ham- 

Cranch     393;     U.     S.     v.    Krutz,     4  mond,  J. 

Cranch     682;     U.     S.     v.     Williams,  2.     The    consideration    will    neces- 

1  Cliff.  5 ;  U.  S.  V.  Graff,  14  Blatchf.  sarily  affect  the  weight  of  the  deolara- 

381 ;    Montana   v.    McClin,    1     Mont.  tion.    Williams  r.  State,  69  Ark.  599, 

394;    Beery   V.    U.    S.,    2    Col.    Rep.  05  S.  W.  103   (1901);  People  v.  Mil- 

186,     203,     in    which    there     is     an  ler,  135  Cal.  69,  67  Pac.  12   (1901)  ; 

able  dissenting  opinion  attacking  the  Butler   v.    Com.,   3   Duv.    (Ky.)    435 

rule  of   exclusion  and   recommending  (1866)  ;    State   v.  Summons,   I   Ohio 

its  abandonment.     Indeed,   it  is  gen-  Dec.  (Reprint)  416,  9  West.  L.  J.  407 

erally  lamented  that  there  is  any  ex-  (1852). 

elusion  of  the  evidence  of  confessions  3.    Flagg  v.  People,   40  Mich.   708 

■under  any  circumstances,  although  it  (1879). 
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statement  of  a  child  legally  capable  of  committing  the  offence 
charged  will  be  received.-*-  Certain  special  cautions  are,  ho-wever, 
suggested  by  the  situation.  Children  are  more  readily  amenable 
to  suggestion,  including,  especially,  where  it  proceeds  from  per- 
sons in  authority  and  control,  than  is  the  case  with  the  average 
adult.^  By  consequence,  a  fact  operating  by  way  of  fear  or  hope, 
which  would  affect  but  slightly,  if  at  all,  the  mind  of  an  older  per- 
son, may  well  entirely  control  the  volition  of  a  child.^  This  con- 
sideration will  not  escape  tjhe  attention  of  a  trial  judge.  Xor 
will  he  fail  to  notice  that  while  the  inquiry  regarding  the  rele- 
vancy of  a  confession  by  one  of  tender  years  is  analagous  to  that 
as  to  whether  he  would  be  competent  as  a  witness,*  or  is  legally 
capable  of  committing  certain  crimes,  these  are  not  identical.'' 
The  question  is  largely  one  subjective  to  the  child  and  while,  as 
in  other  inquiries,  age  is  a  factor,  and  one  of  importance,  it  is 
probably  less  controlling  in  this  connection,  than  in  any  of  the 
others. 

Feeble-minded  persons  stand  in  an  administrative  position  in 
this  connection  very  similar  to  that  occupied  by  children.  Their 
amenability  to  suggestion  is  such  that  the  presence  of  persons  in 
authority,  especially  where  the  latter  make  an  assumption  of 
guilt,^  may  secure  a  confession  of  the  doing  of  an  act  which  in 

§     1491-1.      Alaiama. — ^Martin    v.  Mississippi. —  Ford     v.     State,     75 

State,  90  Ala.  602,  8  So.  858,  24  Am.  Miss.  101,  21  So.  524   (1897). 

St.  Rep.  844   (1891).  Tennessee. —  State     v.    Doherty,     2 

Delaioare.— State     v.     Bostiek,     4  O^^rt.  80   (1806). 

Harr.  563    (1845).  England.— R.  v.  Simpson,  1  Moody 

Illinois.— Bartlej  v.  People,  156111.  ''^-  ^-  ^^^   (1834). 

234,  40  N.  E.  831   (1895).  ^-    ^"''^  ''•  ^^^^'  ^^  =^^'==-  ^°^'  ^^ 

Massachusetts. —  Com.     v.     Preece, 

140  Mass.  276,  5  N.  E.  494  (1885).  ™"^«'^  '^^Sro   child   of  twelve  years 

_,    ,            ^    .-,■,     ^„  oW,  unrepresented,  and  unwarned  as 

T^ew  Jersey. —  State   v.   Guild,    10  ,     ,  .      .  ,  .            ' .    , 

„^^    ^„   ,       _        ,„,   ,,„„„,  to  his  rights,  was  mduoed  to  confess 

N.  J.  L.  163,  18  Am.  Dec.  404     1828  .  ^    ^,         ?         ,              .      ,, 

to  the  crime  of  arson  m  the  presence 

Pennsylvania. —  Com.    v.    Dillon,    4  ,  ,,            ,  .,                     ,.          ,      . 

"                                       ,  of  three  white  persons,  his  confession 

Dall.   116,   1  L.  ed.  765      1792   .  ■     +  j       n      i              n           mi 

'  was   rejected.     Owsley    r.    Com.,   101 

Terns.— Grayson  v.  State,  40  Tex.  g_  ^_  ggg^  31  Kv.  L.  Rep.  5   (1907). 

Cr.  573,  51  S.  W.  346   (1899).  ^   ^^  ^^^  „^E^_   ( Ohamherlayne's 

England. —  Rex     v.     Thornton,      1  31J  j^^  ed. ).  p    ITSa 

Moody  C.  C.  27   (1824).  5_  xhe    questions    have,    however, 

2.  Alabama.- noobe.r    v.  State,  81  teen  confused.— Grayson  r.  State,  40 

Ala.  51,  1  So.  574    (1886).  Xcx.  Cr.  573,  51  S.  W.  246   (1899). 

Idaho. — State   V.    Mason,    4    Idaho  e.    Peck  f.  State,    (Ala.   1906)    41 

543,  43  Pac.  63    (1895).  go.  759. 
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fact  has  not  been  done.     Cautious  judicial  administrators  have 
accordingly  rejected  csonfesisions  so  obtained  J 

§   1492.  (  [_12  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [a]  Subjective  Considerations); 

Insanity  of  Crime. —  The  peculiar  mixture  of  moral  or  mental 
weakness  with  furtive  cunning  characteristic  of  the  typical  crim- 
inal prompt  the  average  accused  person  to  seek  at  an  early  stage 
to  relieve  himself  of  present  or  future  consequences  by  a  "  trade  " 
or  compromise  with  the  government  as  represented  by  the  persons 
under  whose  immediate  control  he  finds  himself.  Most  crime 
comes  from  willingness  to  gratify  a  temporary  impulse  at  the  cost 
of  larger  considerations.  It  satisfies  a  transient  longing,  relieves 
a  short  lived  discomfort,  at  an  entirely  disproportionate  sacrifice. 
It  is  not  surprising  that  this  general  characteristic  of  crime  should 
attend  the  criminal,  in  many  instances,  when  in  custody  and  under 
accusation.  The  inhibition  of  self  interest  is  slight.  The  impulses 
of  selfishness  are  irrationally  potent.  To  secure  some  anticipated 
benefit  in  the  proceedings  it  not  unfrequently  happens  that  a  de- 
fendant is  content  to  make  an  entirely  improvident  betrayal  of 
his  associates  or  a  reckless  incrimination  of  himself.  While  this 
situation  may,  under  suitable  circumstances,  properly  be  utilized 
for  the  protection  of  'society,^  there  is  an  obvious  danger  to  the 
due  administration  of  justice  lest,  in  his  haste  to  grasp  the  antici- 
pated favor,  the  defendant  may  untruly  accuse  either  himself  or 
others.  This  fact,  as  is  elsewhere  noted  ^  is  part  of  a  substratum 
of  sound  reasoning  undcTlying  the  course  of  procedure  in  exclud- 
ing the  statement  influenced  by  promises  or  threats  from  those  in 
authority.^ 

7.    Peck  V.  State,    (Ala.   1906)    41  3.  Arkansas.— White  v.  State,  70 

So.  759    (questions  by  officers  assum-  Ark.  24,  65  S.  W.  937   (1901). 

ing  guilt).  CaM/ornw.— People  v.   Martin,   13 

§    1492-1.     "Public   policy  forbids  Cal.  409    (1859). 

that   confessions   should   be   used   in  Delmoare.—  ^t^le     v.     Bostick,     4 

evidence   against  the  prisoner  which  „           .      (■iaAK,\ 

are   drawn   from  him  by   appliances  „.",  .  ,    „  ',      ,.         tt     ^ 

.  ^,  .         ,  ,  ■,.,■,  District    of    Columhia. —  U.    S.    V. 

of  this  nature,  brought  to  bear  upon  ,^        ,  ',    , 

.    ,  ,      ,,  \     X.  J.V  Nardello,  4  Mackey  503   (1886). 

his  mind  by  those  who  have  author-  '  j  \  } 

ity  over   him,   and  when   it  may  be  JSTenfacfcj/.— Rutherford  v.  Com.,  2 

supposed  his  mental  agitation  unfits  Mete.  387    (1859). 

him  to  resist  their  influence,  however  Massachusetts. — Com.  V.  Chabback, 

slight  they  may  be."     State  v.  York,  1  Mass.  144    (1804). 

37  N.  H.  181,  184   (1858).  Missouri. —  Hector  v.  State,  3  Mo. 

2.  I  1508.  165,  22  Am.  Dec.  454   (1829). 
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§   1493.  C  [/]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [a]  Subjective  Considerations) ; 

Intoxication. — A  confession  is  not  rendered  involuntary  simply  by 
reason  of  the  fact  that  the  declarant  would  not  have  made  it  had 
he  not,  at  the  time,  been  under  the  influence  of  intoxicating 
liquor,^  other  narcotic^  or  drug.^  Even  the  further  facts  that  the 
liquor  or  other  article  v^as  furnished  him  by  one  in  authority  for 
the  express  purpose  of  inducing  him  to  talk,  and  by  leading  the 
conversation  in  certain  directions,  to  persuade  him  to  confess,*  do 
not  suffice  to  exclude  a  declaration  so  secured.  Such  a  course  of 
conduct  ranks  as  a  mere  deception^  like  any  other,  and,  unless  more 


Nebraska. —  Bubster  v.  State,  33 
Neb.  663,  50  N.  W.  953   (1892). 

New  Hampshire. — State  v.  Howard, 
17  N.  H.  171   (1845). 

New  Jersey. — ^  State  v.  Guild,  10 
N.  J.  L.  163,  18  Am.  Dec.  404  (1828). 

New  York. —  Milligan's  Ca.se,  6 
City  Hall  Reo.   69    (1821). 

Ohio. — -Spears  v.  State,  2  Ohio  St. 
583    (1853). 

Pennsylvania. —  Com.  v.  Hanlon,  8 
Phila.  423    (1870). 

South  Carolina. —  State  v.  Kirby, 
1  Strobh.  155    (1846). 

Tennessee. —  Wiley  v.  State,  3 
Coldw.   362    (1866). 

Texas. —  Warren  v.  State,  29  Tex. 
369    (1867). 

Vermont. —  State  v.  Phelps,  11  Vt. 
116,  34  Am.  Dec.   673    (1839). 

United  States. —  U.  S.  v.  Pum- 
phreys,  27  Fed.  Cas.  No.  16,097,  1 
Cranch   C.   C.   74    (1802). 

It  is  not  conclusive  in  favor  of  ad- 
missibility that  the  officer  refuses  to 
make  any  distinct  and  definite  prom- 
ise, if,  at  the  same  time,  he  suggests 
a  reasonable  probability  of  benefit. 
Com.  v.  Taylor,  5  Cush.  (Mass.)  605 
(1850)  (will  use  his  influence  in 
prisoner's  favor). 

§  1493-1.  Arkani^as. — Lester  v.  State, 
32  Ark.  730   (1878). 

Indiana. —  State  v.  Laughlin,  84  N. 
E.  756   (1908). 

Iowa, —  State  v.  Feltes,  51  Iowa 
496,  1  N.  W.  755   (1879). 


Louisiana. —  State  v.  Hogan,  117 
La.  863,  42  So.  352  (1906)  ;  State  V. 
Berry,  50  La.  Ann.  1309,  24  So.  329 
(1898). 

Massachusetts. —  Com.  v.  Chance, 
174  Mass.  245,  54  N.  E.  551    (1899). 

Minnesota. —  State  v.  Grear,  28 
Minn.  436,  10  N.  W.  472  (1881). 

New  York. —  Jefiferds.  v.  People,  5 
Park.  Cr.  547    (1863). 

Tennessee. —  Leach  v.  State,  99 
Tenn.  684,  42  S.  W.  195  (1897); 
Williams  v.  State,  12  Lea  212  (1883). 

Texas. —  White  v.  State,  32  Tex. 
Cr.  625,  35  S.  W.  784    (1894). 

England. —  E.  v.  Spilsbury,  7  C.  <fc 
P.  187  (1835);  Vaughan's  Trial,  13 
How.  St.  Tr.  507    (1696). 

2.  State  V.  Cannon,  53  S.  C.  452,  30 
S.  E.  589   (1898)    (morphine). 

3.  State  V.  White,  10  Wash.  611,  39 
Pac.  160   (1895)    (opium). 

'i'hat  the  declarant  is  just  recover- 
ing from  an  attack  of  delirium  tre- 
mens is  not  a  necessary  ground  for 
excluding  his  statement.  Com.  v. 
Chance,  174  Mass.  245,  54  N.  E.  551 
(1899). 

4.  People  V.  Ramirez,  56  Cal.  533 
(1880)  ;  Jefferds  v.  People,  5  Parker, 
C.   R.   522,   547,   560    (1862). 

This  latter  proposition  has  how- 
ever, been  repudiated  in  certain 
states.  McNutti\  State,  (Neb.  1903) 
94  N.  W.  143 ;  MicCaibe  V.  Com.,  (Pa. 
1886)    8  Atl.  45. 

5.  §  1538. 
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appears  than  the  mere  fact  of  unguarded  loquacity  brought  about 
by  intoxication,  no  ground  for  rejecting  the  confession  is  furnished. 
In  other  words,  loosening  the  tongue  without  materially  clouding 
or  paralyzing  the  brain  is  not  sufficient  to  render  a  statement  so 
obtained,  untrustworthy  and  incompetent.  So  long  as  the  declar- 
ant, in  the  opinion  of  the  presiding  judge  knows  what  he  is  talk- 
ing about,  the  confession  will  be  received.® 

When  the  later  stages  of  intoxication  are  reached  and  the  dec- 
larant no  longer  knows  the  effect  of  what  he  is  saying,  the  state- 
ment becomes  irrelevant  because  entirely  untrustworthy.'^  The 
jury  will,  in  any  case,  weigh  the  fact  of  intoxication  in  deter- 
mining the  probative  effect  properly  to  be  accorded  the  confes- 


6.  Alabama. —  Eskridge  v.  State,  35 
Ala.   30    (1854). 

Arkansas. — Lester  v.  State,  33  Ark. 
737    (1878). 

California. —  People  v.  Ramirez,  56 
Cal.   533,  38  Am.  Rep.  73   (1880). 

Iowa. —  State  v.  Feltes,  51  Iowa 
495,  1  N.  W.  755    (1879). 

Louisiana. —  State  v.  Berry,  50  La. 
Ann.  1309,  34  So.  339    (1898). 

Missouri. —  State  v.  Hopkirk,  84 
Mo.  378    (1884). 

Tennessee. —  Leach  v.  State,  99 
Tenn.  584,  43  S.  W.  195    (1897). 

Texas. —  Lienpo  v.  State,  38  Tex. 
App.   179,   13   S.   W.   588    (1889). 

England. —  Eex  v.  Spilsbury,  7  C. 
&  P.  187,  33  E.  C.  L.   (1835). 

In  vino  Veritas. —  The  probative 
force  of  a  statement  induced  by  the 
use  of  intoxicants  is  not  materially 
diminished  where  the  only  effect 
observed  is  the  loosening  of  the 
tongue.  Clark  v.  State,  8  Humphr. 
(Tenn.)  671,  676  (1848).  See  also, 
Jefferds  ■;;.  People,  (Supm.  Ct.  Gen. 
T.)  5  Park.  Crim.  (N.  Y.)  533,  549 
( 1862 ) .  "  Drunken  men  sometimes 
reveal  truths  which  they  conceal  when 
sober."  Shannon  v.  Swanson,  109  111. 
App.  374,  276  (1903),  per  Dibell,  J. 
"  If  you  believe,  when  a  man  says 
'  I  murdered  your  brother,'  or  '  shot 
your  brother,'  that  it  is  true,  it  is 
of  no  consequence  whether  he  was 
drunk  or  sober  when  he  says  it."    Jef- 


ferds V.  People,  (Supm.  Ct.  Gen.  T.) 
5  Park  Crim.  (N.  Y.)  533,  548  (1863), 
per  Recorder  Hoffman,  quoted  in 
Moore  on  Facts,  §  1184.  See  also, 
Eskridge  v.  State,  35  Ala.  30,  33 
(1854);  State  v.  Felters,  51  Iowa 
495,  1  N".  W.  755  (1881).  Should 
the  court  feel  that  the  condition  of 
a  drunken  declarant  was  such  that 
the  jury  ought  not,  as  reasonable  men, 
to  credit  his  story,  standing  alone, 
the  evidence  may  properly  be  with- 
drawn. 

Alaiama. —  Eskridge  v.  State,  35 
Ala.  30,  33   (1854). 

Arkansas. —  Lester  v.  State,  33 
Ark.  727,  731    (1878). 

Illinois. —  Burnett  v.  People,  304 
111.  308,  68  N.  E.  505   (1903). 

Massachusetts. —  Com.  v.  Howe,  9 
Gray  110    (1857). 

New  York. —  Jefferds  v.  People, 
(Supm.  Ct.  Gen.  T.)  5  Park.  Crim. 
533,  562  (1863).  In  the  event  of 
corroboration,  such  an  administrative 
course  will  not  be  followed.  People 
V.  Darr,  3  Cal  App.  50,  84  Pac.  457, 
458  (1896).  The  feeling  of  the  de- 
clarant as  to  his  own  condition  of 
mind  is  by  no  means  final  in  the  mat- 
ter. The  habit  of  many  men  when 
intoxicated,  to  regard  themselves  as 
less  irresponsible  than  they  really  are 
is  well  known. 

7.  Com.  V.  Howe,  9  Gray  (Mass.) 
110    (1857). 
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sion ;  ® —  having  in  mind  the  tendency  to  vain-glory,  lying  and  the 
intensification  of  other  immoral  or  immoral  qualities  observed  to 
be  characteristic  of  the  earlier  stages  of  intoxication.® 

§   1494.  (  [1]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [a]  Subjective  Considerations) ; 

Pain,  Sleep,  Wounds,  etc —  Analogous  to  intoxication-^  in  their  ef- 
fect upon  the  trustworthiness  of  a  statement  of  guilt  influenced 
by  them  are  other  conditions  of  the  body  which  affect  the  brain 
and  thereby  cloud,  confuse  or  distort  the  operations  of  the  mind.^ 


8.  State  V.  Hogan,  117  La.  863,  43 
So.  353  (1906);  White  v.  State,  33 
Tex.  App.  635  (1894).  "The  court 
instructed  the  jury  that  the  evidence 
of  intoxication  was  an  objection  to 
the  weight  and  not  to  the  competency 
of  the  testimony;  and  that  if  the  de- 
fendant was  so  much  under  the  in- 
iluenoe  of  liquor  as  not  to  understand 
what  he  was  confessing,  they  should 
disregard  the  confessings  altogether. 
These  instructions  were  entirely 
right."  Com.  v.  Howe,  9  Gray 
(Mass.)    110    (1857). 

The  accused  may  himself,  set  up 
the  fact  of  intoxication  with  a  view 
to  minimizing  the  probatiise  force  of 
his  confession.  Lester  v.  State,  33 
Ark.  727  ( 1878 ) .  He  may,  moreover, 
aid  the  jury  by  the  judgments  of  ex- 
pert witnesses  in  such  a  connection. 
"  Where  a,  confession  is  shown,  and 
there  is  evidence  tending  to  show 
that  the  defendant,  at  the  time  of 
the  confession,  was  laboring  under 
delirium  tremens,  or  was  otherwise 
insane,  we  think  that  the  opinion  of 
an  expert  may  properly  be  taken 
upon  the  defendant's  mental  condi- 
tion as  indicated  by  the  proven  facts. 
We  see  no  reason  why  his  insanity 
may  not  be  established  by  any  kind 
of  evidence  which  is  employed  in  any 
case  to  establish  such  a  fact."  State 
V.  Feltes,  51  Iowa  495  (1879)  (de- 
lirium tremens). 

9.  State  V.  Berry,  50  La.  Ann.  1309, 
34  So.  339  (1898)  ;  State  I'.  Gear,  38 
Minn.   436,    10   N.   W.   473,    41   Am. 


Bep.  396  (1881)  ;  State  v.  Bryan,  74 
N.  C.  351  (1876)  ;  White  V.  State,  33 
Tex.  Cr.  625,  35  S.  W.  784  (1894). 

§  1494r-l.    §  1493. 

2.  Isler  V.  Dewey,  75  N.  C.  466 
(1876). 

Effect  of  pain  upon  trustworthiness. ' 
—  In  connection  with  similar  state- 
ments by  a  declarant  who  is,  at  the 
time,  in  physical  pain,  the  effect  of 
the  infirmative  consideration  has  re- 
ceived judicial  attention.  Thus  the 
statements  of  one  suffering  severely 
from  the  eflfects  of  recent  bodily  in- 
juries have  received  scant  attention 
from  the  courts  when  offered  as  ad- 
missions of  his  own  negligence  in  the 
matter. 

District  of  Columbia. —  'Columbia 
R.  Co.  V.  Cruit,  30  App.  Cas.  521, 
533    (1903). 

Illinois. —  Chicago,  etc.,  R.  Co.  v. 
O'Leary,  136  111.  App.  311,  316  (1906). 

Indiana. —  Louisville,  etc.,  Consol. 
R.  Co.  V.  Berry,  9  Ind.  App.  63,  35 
N.  E.  565,  36  N.  E.  646   (1893). 

Louisiana. — Levins  v.  Bancroft,  114 
La.  105,  38  So.  73,  75  (1905),  per 
Breaux,  C.  J. 

New  York. —  Wall  v.  New  York 
Cent,  etc.,  R.  Co.,  67  N.  Y.  Suppl. 
519,  533,  56  App.  Div.  599   (1900). 

Pennsylvania. —  Taylor  v.  General 
Ace.  Assur.  Corp.,  308  Pa.  St.  439, 
57  AtL  830  (1904);  Goorin  v.  Alle- 
gheny Traction  Co.,  179  Pa.  St.  337, 
339,  36  Atl.  307,  208    (1897). 

United  States.— The  Illinois,  63 
Fed.   161,   163    (1894);    Inland,  etc., 
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Among  such  bodily  conditions  is  that  of  sleep/  or  the  effect  of 
wounds/  especially  those  affecting  the  head.^  Whether  a  jury 
could  rationally  act  upon  a  statement  made  under  such  conditions, 
presents  a  preliminary  question  for  the  trial  judge  with  which 
procedure  usiially  has  but  little  to  do. 

§   1495.  (  [/]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established);  (b)  Objective  Considerations;  Hope. 

—  The  objective  strength  of  the  inducement  which  operates  by 
way  of  hope  or  fear  to  bring  about  a  confession  may  be  as  varied 
as  is  the  subjective  strength  of  individual  defendants  to  resist 
them.  Things  promised  may  range,  in  intrinsic  value,  from  those 
deemed  highly  desirable  by  persons  of  well  balanced  judgment 
down  to  considerations  so  slight  as  to  render  the  conduct  in  ques- 
tion practically  unmotivated.     That  hope,  should,  in  any  case,  be 


Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
11  Sup.  Ct.  653  (1890).  See  also, 
Murray  v.  Boston,  etc.,  R.  Co.,  72 
N.  H.  32,  37,  38,  54  Atl.  289,  292 
(1903).  Further  impairment  of  pro- 
bative force  la  due  to  the  fact  that, 
at  the  present  day,  the  sufferings  of 
a  person  in  this  condition  are  usually 
alleviated  by  the  use  of  opiates  which 
tend  also  to  cloud  and  befog  the  in- 
tellect. Copley  V.  Union  Pac.  R.  Co., 
26  Utah  361,  73  Pac.  517  (1900). 
See  also,  The  City  of  Portsmouth, 
1S5  Fed.  264,  267,  268  (1903).  "On 
the  other  hand,  where  a,  boy  was 
struck  and  severely  injured  by  a 
street  car,  and  in  response  to  inquiries 
declared  in  substance  that  he  was 
to  blame,  the  court  said :  "  It  is 
true  that  the  boy  was  suffering  a 
great  deal  of  physical  pain  when  he 
was  questioned,  but  we  do  not  deduce 
from  that  circumstance  that  he  was 
unable  to  tell  the  truth,  or  that  he 
was  not  at  least  as  likely  to  answer 
truthfully  as  falsely."  Schutt  v. 
Shreveport  Belt  R.  Co.,  109  La.  500, 
514,  33  So.  577,  583  (1903),  per 
Monroe,  J.,  quoted  in  Moore  on  Facts, 
§  746.  See  also,  U.  S.  v.  Chaffee,  2 
Bond  (U.  S.)  147,  25  Fed.  Cas.  No. 
14,773  (at  pp.  382,  384)  (1868); 
Fleming  v.  Canadian  Pac.  R.  Co.,  31 


N.    Brunsw.    318,    357     (1892),    per 
Fraser,  J. 

3.  People  V.  Robinson,  19  Cal.  40 
(1861).  "The  bill  of  exceptions  in 
this  case  states'  that  certain  words 
uttered  by  the  defendant  while  sleep- 
ing were  given'  in  evidence  against 
him  at  the  trial.  It  is  difficult  to 
see  upon  what  principle  this  evidence 
was  admitted,  and  we  are  of  opinion 
that  the  objection  to  it  should  have 
been  sustained.  If  the  defendant  was 
asleep,  the  inference  is  that  he  was 
not  conscious  of  what  he  was  saying, 
and  words  spoken  by  him  in  that 
condition  constituted  no  evidence  of 
guilt."  People  v.  Robinson,  19  Cal. 
40  (1861).  Tliis  is  the  well  settled 
judicial  view.  Louisville,  etc.,  R.  Co. 
V.  Smith,  (Ky.  1905)  84  S.  W.  755; 
Plummer  v.  Ricker,  71  Vt.  114,  41 
Atl.  1045  (1898).  See  also,  Flavell 
V.  Flavell,  20  N.  J.  Eq.  211  (1869). 
"  If  we  were  held  responsible  for 
our  dreams,  there  is  no  living  man 
who  would  not  deserve  to  be  hanged." 
Mandsley,  Sleep:  Its  Psychology, 
etc.,  quoted  in  Colegrove  on  Memory, 
p.  197. 

4.  Bickson  v.  Waldron,  135  Ind. 
507,  35  N.  E.    (1893). 

5.  Hoard  v.  State,  15  Lea.  (Tenn.) 
321    (1885). 
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regarded  as  having  induced  a  confession,  it  is  essential  that  the 
latter  should  have  been  made  at  such  a  time  that  the  inducement 
may  fairly  be  regarded  as  still  operative.'^  It  is  further  neces- 
sary, if  hope  is  to  be  regarded  as  inaction,  that  some  benefit,  not 
necessarily  specified,  should  have  been  distinctly  presented  to  the 
mind  of  the  declarant  and  his  ability  to  obtain  it  conditioned 
\vpon  his  coufessing.  Any  mere  suggestion  as  to  the  general  de- 
sirability of  confession^  or  of  confessing  if  guilty^  is  not  sufficient 
to  show  the  influence  of  hope.  Should  the  declarant,  before  con- 
fessing, have  heard  and  understood  that  a  promise  of  benefit  had 
been  distinctly  made  to  him  conditioned  upon  his  confessing  his 
guilt,  and  the  defendant  is  shown  or  m^ay  reasonably  be  assumed  * 
to  have  acted  in  accordance  with  it,  the  fact  of  inducement  is 
established.^ 

Promise  may  he  vague. — As  intimated,  it  is  not  essential  that 
the  precise  mature  of  the  benefit  to  be  derived  from  confession 
should  be  disclosed  to  the  accused.  Viague  suggestions  of  material 
benefit  in  connection  with  the  proceedings,  e.  g.,  that  a  prisoner 


§  1495-1.  State  v.  Potter,  18  Conn. 
166    (1846). 

A  reasonable  presumption  is  suffi- 
cient. May  V.  State,  38  Neb.  311,  56 
N.  W.  804  ( 1893 ) .  "We  cannot  say 
that  the  hope  thus  inspired  was  not 
operating  on  him,  when  he  made  the 
confession  on  the  next  day,  and  dur- 
ing the  continuance  of  the  arrest." 
Ward  V.  State,   50  Ala.   120    (1873). 

2.  Steele  v.  State,  83  Ala.  20,  3  So. 
547  (1887)  ;  State  V.  Grover,  96  Me. 
363,  52  Atl.  757  (1902)  (no  worse 
off  in  case  of  confession)  ;  State  v. 
Bradford,  156  Mo.  91,  56  S.  W.  898 
(1900);  Williams  v.  State,  (Tex.  Cr. 
App.  1901)  65  S.  W.  1059;  Thomp- 
son V.  State,  19  Tex.  App.  593 
(1885). 

3.  Com.  •y.  Morey,  1  Gray  (Mass.) 
461    (1854). 

4.  Connecticut. — State  v.  Potter,  18 
Conn.   166    (1846). 

Louisiana. —  State  v.  Alphonse,  34 
La.  Ann.  9   (1882). 

Maine. —  State  v.  Grant,  22  Me. 
171   (1842). 


Massachusetts. —  Com.  v.  Sego,  125 
Mass.  210    (1878). 

Minnesota. —  State  v.  Staley,  14 
Minn.    105    (1869). 

Nebraska. — Strong  v.  State,  63  Neb. 
440,   88   N.   W.   772    (1902). 

New  York. —  People  v.  Smith,  3 
How.   Pr.   226    (1848). 

Pennsylvania. —  Fife  v.  Com.,  29 
Pa.   St.   429    (1857). 

Texas. —  Canada  v.  State,  29  Tex. 
App.  537,  16  S.  W.  341   (1891). 

England. —  R.  v.  Dunn,  4  C.  &  P. 
543,  19  E.  C.  L.  641    (1831). 

5.  Alabama. —  Murdock  v.  State,  68 
Ala.   567    (1881). 

Georgia. —  Williams  v.  State,  94 
Ga.  400,  20  S.  E.  334   (1894). 

Massachusetts.— ■Cam.  v.  Corcoran, 
182  Mass.  465,  65  N.  E.  821    (1903). 

Oregon. —  State  v.  Leonard,  3  Or. 
157    (1869). 

Pennsylvania. —  Com.  v.  Johnson, 
162  Pa.  St.  63,  29  Atl.  280   (1894). 

Texas. —  Thompson  v.  State,  19 
Tex.  App.  593   (1885). 


1903  Inducement  Must  Be  Material.  §  1496 

will  be  "  'better  off  "  if  be  does  confess*  or  "  worse  off  "  if  be  does 
not/  are  regarded  as  falsifying  inducements  operating  by  way  of 
bope.  It  is  sufficient,  if  tbe  accused  bas  been  made  to  understand 
tbat  something  beneficial  will  be  done  for  bim  in  connection  witb 
tbe  proceedings  if  be  speaks.  Biut  wbat  tbis  "  sometbing  "  is  need 
not  be  specified;  it  may  be  left  in  nubibus.^  Naturally,  tbe  dis- 
tinction between  a  mere  exbortation  to  confession  because  it  is 
rigbt  and  tbe  vague  promise  of  material  benefit  in  tbe  same  event 
is  not,  in  lall  cases,  one  easy  to  draw. 

§   1496.  (  S_l'^  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [6]  Objective  Considerations) ; 

Inducement  Must  be  Material. — Tbe  tbing  boped  for  must  be  of  a 
m-aterial  nature.  Admonition  to  speak  out  based  on  moral 
grounds,  e.  g.,  tbat  confession  is  a  better  tbing  tban  guilty  silence, 
is  not,  legally  speaking,  an  inducement;.  Tbe  contention  of  tbe 
earlier  autborities  tbat  an  assurance  to  tbe  declarant  tbat  wbat  be 
said  would  be  used  in  bis  favor^  or  against  bim,^  (as  tbe  case  migbt 
be),  at  tbe  trial  constituted  sufficient  inducements  to  invalidate  a 
confession,  bas  been  set  at  rest  by  later  decisions  to  tbe  contrary 
effect.^     In  mucb  tbe  same  way,  a  simple  request  for  a  "  clean 

6.  Eedd.     v.  State,     69     Ala.     255  New  York. —  People    v.    Eobertson, 
(1881);   R.  V.   Cheverton,   2  F.   &  F.        1  Wheel.  Cr.  66   (1822). 

833    (1862);  K.  v.  Shephard,  7  C.  &  Englcmd.—  'R.  v.  Kingston,  4  C.  & 

P.    579,   32   E.   C.   L.   768    (1836)  ;   E.  P.  387,  19  E.  C.  L.  567    (1830)  ;   R.  V 

V.  Walkley,  6  C.  &  P.  175,  25  E.  C.  Partridge,  7  C.  &  P.  551,  32  E.  C.  L. 

L.  380   (1833);  R.  v.  Kingston,  4  C.  754   (1836)    ("I  should  he  obliged  to 

&  P.  387,  19  E.  C.  L.  567    (1830).  you")  ;    R.  V.  Thompson,   1  Leach   C. 

7.  R.  V.  Coley,  10  Cox.  C.  &  C.  536,  C.  291    (1783)    ("I  will  he  favorable 
2  East.  P.  C.  659   (1868).  to  you"). 

8.  Alabama. — Gregg  v.   State,   106  §  1496-1.    State  v.  Roberts,  1  Dev. 
Ala.  44,  17  So.  321    (1894).  (N.    C.)     259     (1827);    R.    v.    Horn- 
Arkansas. — Corley  iJ.  State,  50  Ark.  brook,  1  Cox.     Cr.  54    ( 1843 )  ;  R.  p. 

305,  7  S.  W.  255   (1887).  Morton,  2  Moo.  &  Rob.  514  (1843). 

California. —  People  v.  Johnson,  41  2.    Self   v.   State,   6  Baxt.    (Tenn.) 

Cal.  452    (1871).  249    (1873)  ;  R.  v.  Atwood,  5  Cox  Cr. 

Georgia. —  Green  v.   State,    88   Ga.  322   (1851);  R.  v.  Harris,  1  Cox  Cr. 

516,  15  S.  E.  10,  30  Am.  St.  Rep.  167  106   (1844)  ;  R.  v.  Holmes,  1  C.  &  K. 

(1891).  248    (1843). 

Illinois. —  Gates  v.  People,   14   111.  3.    Com.  v.  Storti,  177  Mass.  339, 

433    (1853).  58  N.  E.  102   (1901)  ;  Roesel  v.  State, 

Massachusetts. —  Com.  v.  Taylor,  5  62  N.  J.  L.  216,  41  Atl.  408   ( 1898 )  ; 

Cush.  605    (1850)    (use  his  influence  R.    v.    Baldry,    8    Den.    Cr.    C.    430 

in  prisoner's  favor).  (1852). 

Missouri. —  Couley  v.  State,  12  Mo. 
462    (1849). 


§  1497  Confessions.  1904 

breast"  in  a  given  matter,  though  made  to  the  accused  by  the 
person  aggrieved,  fails  to  affect  adversely  a  subsequent  confession 
made  in  accordance  with  it.^ 

§   1497.  C  [/]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [6]  Objective  Considerations) ; 

Averting  Punishment. —  Subordinate  in  importance  as  a  falsifying 
motive  to  the  hope  of  a  complete  pardon,  but  still  of  a  most  per- 
suasive nature  to  the  same  end,  is  the  hope  that  punishment  m'ay 
be  delayed  or  even  averted. -"^  A  suggestion  by  one  in  'authority^ 
that,  if  the  accused  will  confess,^  he  will  be  released  from  arrest,* 
or  confinement^  has  been  held  to  constitute  such  a  misleading  in- 
ducement as  to  require  that  the  confession  be  rejected.  Substan- 
tially the  same  inducement  is  offered  where  it  is  suggested  to  a 
defendant  by  some  one  in  control  of  the  proceedings  that,  in  the 
event  of  a  confession,  the  declarant  will  be  recommended  to 
mercy.®  Any  intimation  whatever  from  one  whom  the  accused 
correctly  supposes  to  be  a  person  in  authority, '^  that  a  confession 
will  bring  a  chance  for  mercy®  which  will  be  denied  in  its  absence? 

4.     "In    this    case    there    wag    no  Simpson,  1  Mood.  Cr.  C.  410   (1834). 

promise    or    threat."      Com.   v.   Sego,  5.    State  v.  Von  Sachs,  30  La.  Ann. 

125  Mass.  210    (1878).  942    (1878). 

§  1497-1.    State  v.  Wooley,  215  Mo.  6.    "  The   slightest  hopes  of  mercy 

620,  115  S.  W.  417   (1908).  are  sufficient  to  invalidate  a  confes- 

2.  White  V.  State,  70  Arlc.  24,  65  sion."  Cass'  Case,  1  Leach  Cr.  L. 
g.  W.   937    (1901)     (injured  person);  (3d  ed.)    293    (1784). 

E.    V.    Mansfield,     14     Cox    Cr.     639  7.    Mose  v.  State,  36  Ala.  211  226 

(1881)     (prosecutrix)  ;   R.  v.  Cooper,  (1860)     (master    of   a   slave)  ;    Com. 

5  C.  &  P.  535    (1833)     (magistrate);  V.   Taylor,   5   Cush.   605    (1850)     (offi- 

K.    i\    Jones,    R.  &  R.    152     (1809)  oers)  ;  Com.  i?.  Chabbook,  1  Mass.  144 

(prosecutor);    R.    r.    McCaflFerty,    25  (1804)     (prosecutor). 

N.  Br.  396    (1886)     (policeman).  8.     State    v.    Phelps,    11    Vt.    121 

3.  Should  the  benefit  be  conditioned  (1839)  ;  R.  v.  Upchurch,  1  Moody  Cr. 
upon  any  fact  except  the  making  of  C.  465  (1836)  ("it  may  perhaps  save 
a  confession  [Fife  i'.  Com.,  29  Pa.  St.  your  neck"). 

429   (1857)    (if  any  of  defendants  are  Even   a   caution   that   use   will  be 

selected  as  witnesses)],  or  should  the  made  of  a  confession  will  not  suffice 

inducement  be  held  out  by  a  person  to  eliminate  the  effect  of  the  mental 

not  in   authority,   the   declaration   is  impression     so     created.       Searcy    v. 

competent.  State,     28     Tex.     App.     513     (1890) 

4.  Ward    v.    State,    50    Ala.    120  (sheriff). 

(1873)    ("turned  loose")  ;   People  r.  9.     State    v.    Brierly,    34    Vt.    302 

Hoy  Yen,  34  Cal.  176  (1867)  ;  State  (1861)  ;  R.  v.  Partridge,  7  C.  &  P.  552 
V.  Hagan,  54  Mo.   192    (1873);  R.  r.        (1836). 
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or  that  in  some  way  so  doing  will  turn  aside  in  whole^"  or  in  part^^ 
the  consequences  of  crime  invalidates  the  confession  of  the  par- 
ticular wrong  to  which  such  inducements  relate.^ 

A  similar  situation  is  presented  where  one  accused  of  crime  is 
informed  by  a  person  in  authority  that,  if  he  will  confess,  efforts 
will  be  made  to  mitigate  the  severity  of  his  sentence^  that  he  shall 
not  be  punished.'* 


10.  Porter  v.  State,  55  Ala.  101 
(1876);  Bob  V.  State,  32  Ala.  566 
(1858);  Garrard  v.  State,  50  Miss. 
150  (1874)  (if  you  want  to  get  off)  ; 
State  V.  Force,  (Neb.  1903)  95  N.  W. 
42  ("get  clear");  State  i;.  Guild,  10 
N.  J.  L.  163,  178    (1838). 

11.  People  V.  Wolcott,  51  Mich. 
614,  17  N.  W.  78  (1883)  ("get  off 
easier"). 

12.  Another  crime. —  Inducements 
offered  to  secure  a  confession  of  one 
crime  will  not  invalidate  the  declara- 
tion made  as  to  the  commission  of 
another  crime.  State  v.  Fortner,  43 
Iowa  495   (1876). 

So  far  as  such  inducements  as  are 
shown  to  have  been  offered  fail  to 
convince  a  reasonaible  mind  that  they 
are  calculated  to  lead  an  innocent 
man  to  make  a  false  confession,  these 
rulings  are  indefensible  in  point  of 
principle.  Like  Justice  Gould's  rule, 
referred  to  supra,  Cass'  Case,  1  Leach 
Cr.  L.,  3d  ed.  293  (1784)  they  are 
best  considered  as  an  undue  extension 
of  the  supposed  spirit  of  the  privilege 
against  self  incrimination.  §§  1544 
et  scq.  Where  after  the  offering  of 
such  inducements  by  one  officer  a  con- 
fession is  made  to  another  it  will  be 
rejected  as  "  involuntary,''  the  influ- 
ence of  the  inducement  being  assumed 
to  continue.  Durham  v.  State,  (Miss. 
1908)    47  So.   545;    §>  1503. 

"  State's  evidence." —  The  confession 
of  one  who  testifies  against  another 
on  the  latter's  trial,  as  "  state's  evi- 
dence," incidently  incriminating  him- 
self, is  not  voluntary,  when  offered  on 
his  own  trial  if  induced  by  hope  or 
fear.  State  v.  Murphy,  (Mo.  App. 
1910)    125  S.  W.  557. 
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13.  Alabama. —  Owen  v.  State,  78 
Ala.  425,  56  Am.  Eep.  40  ( 1885 ) . 

Arkansas. —  Corley  v.  State,  50  Ark. 
305,  70   S.  W.   255    (1887). 

California. —  People  v.  Johnson,  41 
Cal.  452    (1871). 

Louisiana. —  .State  v.  Von  Sachs,  30 
La.  Ann.  942   (1878). 

Massachusetts. —  Com.  u.  Taylor,  5 
Cush.  605    (1850). 

Mississippi. —  Harvey  v.  State,  20 
So.  837   (1896). 

Missouri. — Couley  v.  State,  12  Mo. 
462  (1849). 

New  York. —  People  v.  Kobertson, 
1  Wheel.  Cr.  '66  (1822). 

Texas. —  Warren  v.  State,  29  Tex. 
369   (1867). 

United  States. —  U.  S.  v.  Pockling- 
toh,  27  Fed.  Cas.  No.  16,060,  2  Cranch. 
C.  C.  293   (1822). 

Much  may,  however,  depend  on 
whether  the  authorities  or  the  accused 
shall  appear  to  have  taken  the  initia- 
tive in  the  matter.  Where  the  latter 
has  evolved  the  idea  in  his  own  mind 
of  a  benefit  in  the  case  from  confession 
and  the  person  in  authority  merely 
confirms  the  prpvious  conclusion  of 
the  accused,  it  is  hardly  possible  to 
say  that  the  officer's  statement  is,  in 
reality,  the  inducement  for  any  con- 
fession which  may  follow  upon  it. 
Hecox  V.  State,  105  Ga.  625,  31  S.  E. 
592  (1898);  Nobles  v.  State,  98  Ga. 
73,  26  S.  E.  '64,  38  L.  R.  A.  577 
(1895). 

14.  Gregg  v.  State,  106  Ala.  44,  17 
So.  321  (1895);  Corley  v.  State,  50 
Ark.  305,  7  S.  W.  255  (1887)  ;  Peo- 
ple V.  .Smith,  15  Cal.  408  (1860); 
Byrd  v.  State,  68  Ga.  661    (1883). 
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§   1498.  (  [1]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [6]  Objective  Considerations) ; 

Discontinuance  of  Proceedings. —  Among  the  more  direct  and  posi- 
tive inducements,  operating  upon  the  judgment  of  the  accused 
through  the  predominating  emotion  of  hope,  are  promises  that 
if  the  declarant  will  confess,  no  proceedings  will  be  instituted 
against  him;^  that  proceedings  against  him  will  be  dropped^  or 
suspended,^  either  because  the  injured  person  will  refuse  to  prose- 
cute,* or  for  some  other  reason;^  that  the  declarant  will  or  may 
be^  or,  perhaps,  will  be  used  as  "  state's  evidence."  ^ 


§  1498-1.  Austine  v.  People,  51  111. 
236    (1869). 

2.  Alabama. —  Gregg  v.  State,  106 
Ala.  44,  17  So.  321   (1895). 

California. —  People  v.  Williams, 
133  Cal.  165,  65  Pae.  323    (1901). 

Delaware. —  State  v.  Jackson,  3 
Pennew.  15,  50  Atl.  370  (1900). 

Georgia. —  Byrd  v.  State,  68  Ga. 
661   (1882). 

Illinois. —  Austine  v.  People,  51  111. 
238    (1869). 

Kentucky. —  Rector  v.  Com.,  4  Ky. 
L.  Rep.  323   (1882). 

Mississippi. — ■  Draughn  v.  State,  76 
Miss.  574,  25  So.  153    (1898). 

North  Carolina. —  State  v.  Low- 
liorne,  66  N.  C.  638  (1872). 

Tennessee. — Boyd  v.  State,  2  Humpr. 
39   (1840). 

England. —  R.  v.  Mansfield,  14  Cox 
C.  C.  639   (1881). 

A  subsequent  intimation  by  one  in 
authority,  given  prior  to  the  making 
of  the  confession,  that  the  proceedings 
must  nevertheless  continue  has  been 
held  to  nullify  the  mental  effect  of 
the  prior  promise.  Ward  f.  People,  3 
Hill   i'N.  Y.)   395   (1842). 

3.  Smith  V.  State,  10  Ind.  106 
(1858). 

4.  Arkansas. —  White  v.  State,  74 
Ark.  24,  63  S.  W.  937  (1901)  ("I 
won't  bother  you"). 

Delaicare.— State  v.  Bostick,  4  Harr. 
563  (1845)  ("no  intention  of  accus- 
ing"). 


-Draughn  v.  State,  76 
Miss.  574,  25  So.  153    (1899). 

Missouri. —  State  v.  Brown,  73  Mo. 
632   (1881). 

Tennessee. —  Rice  v.  State,  3  Heisk. 
217,  223    (1871). 

England. —  R.  v.  Jones,  R.  &  R. 
152  (1809)  ("  give  him  his  money,  he 
(accused)  might  go  to  the  devil,  if  he 
pleased  " ) . 

Canada. —  R.  v.  McCafferty,  25  N. 
Bruns.  396    (1886). 

6.  Couley  !'.  State,  12  JIo.  470 
(1849)  (promise  of  important  wit- 
ness not  to  testify). 

6.  State  V.  Johnson,  30  La.  Ann.  881 
(1878);  Tlwrn's  Case,  4  City  Hall 
Rec.   (N.  Y.)  81  (1819). 

7.  Failure  by  accused  to  comply 
with  conditions. —  It  is  an  implied 
term  in  every  agreement  with  the 
■prosecuting  officers  allowing  one  ac- 
cused of  crime  to  turn  "  state's  evi- 
dence "  against  his  associates,  that  if 
he  should  fail  to  testify  as  agreed,  his 
confession  will  be  used  against  him- 
self. Com.  V.  Knapp,  10  Pick.  (Mass.) 
477,  20  Am.  Dec.  534  (1830)  ;  State  v. 
Moran,  15  Or.  262,  14  Pac.  419  (1887). 
This  has  been  held  not  to  apply  in 
Texas  unless  the  provisions  of  the 
statute  requiring  that  a  defendant  he 
warned  or  cautioned  before  he  makes 
his  confession  have  been  fully  met. 
Lauderdale  v.  State,  31  Tex.  Cr.  46, 
19  S.  W.  679,  37  Am.  St.  Rep.  788 
(1892). 


190'7  Suggestions  of  Paedon.  §  1499 

Other  proceedings. —  Even  a  promise  that  a  prosecution  will 
not  be  instituted  to  punish  the  confessing  party  for  certain  other 
unlawful  acts  previously  done  by  him  has  been  regarded  as  mak- 
ing his  subsequent  confession  "  involuntary."  ® 

§  1499.  (  [/]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [6]  Objective  Considerations); 

Hope  of  Pardon. —  Probably  the  strongest  inducement  which  is  ex- 
tended to  one  accused  of  crime  is  the  hope  of  escaping  from  the 
consequences  of  his  acts  by  means  of  a  pardon.^  It  is  universally 
known  that  power  to  pardon  offenders  for  criminal  offences  lies 
with  the  proper  authorities  and  that  the  latter  are  willing  to 
exercise  this  prerogative  in  return  for  confessions  or  other  evi- 
dence of  guilt,  regarded  by  them  as  beneficial  to  the  community. 
The  inducement,  therefore,  offered  to  a  criminal  declarant  to  make 
his  confession  as  beneficial  as  possible  to  the  pardoning  power  by 
saying  with  regard  to  himself  almost  anything  supposed  to  be 
desired  by  the  government  is  perfectly  clear  and  well  recognized. 
The  same  influence  frequently  leads  one  confessing  the  commis- 
sion of  a  crime  to  say  with  regard  to  those  associated  with  him, 
what  he  thinks  will  be  pleasing  to  the  authorities  in  whose  hands 
lies  this  boon  of  pardon  which  he  is  seeking  to  obtain  through  his 
own  statement.  The  direct  promise  of  pardon  has  gradually,* 
though  slowly,  and  with  fluctuations,*  come  to  be  recognized  as 
an  inducement  so  strongly  tending  to  falsify  the  confession  in- 
fluenced by  it  as  to  compel  this  rejection  as  untrustworthy.*  The 
hope  of  pardon,  to  operate  as  an  inducement,  must,  however,  have 
been  held  out  by  one  in  authority  over  the  proceedings  whom  the 
declarant  might  reasonably  have  supposed  to  be  able  to  afford 
him  the  promised  immunity  from  punishment."     It  has  faccord- 

8.  Sorenson  v.  United  States,  (U.  S.  4.  Louisiana.^  State  v.  Johnson,  30 

C.  C.  A.  Iowa  1906)    143  Fed.  820.  La.  Ann.  881   (1878). 

§   1499-1,   Holsenbake  v.  State,  45  Missouri. —  Couley  v.  State,  12  Mo. 

Ga.    43    (1872);    Com.   v.   Knapp,    9  470,  semble  (1849) . 

Pick.    (Mass.)    496,  20  Am.  Dec.  491  Tennessee. —  Beggarly    v.    State,    8 

(1830)  ;   State  V.   Squires,  48  N.  H.  Baxt.  520,  526  (1875). 

364  (1869).  Vermont. —  State   v.    Carr,    37    Vt. 

2.  R.  V.  Hall,  2  Leach,  3d  ed.,  559  191    (1864). 

(1790);   R.  V.  Warickshall,  1  Leach,  Ireland.— U.  v.  Gillis,  11  Cox  Cr. 

3d   ed.,   263    (1783);   R.   v.   Rudd,   1  '69   (1866). 

Leach  Cr.  C.  115  (1775).  5.   Murphy    v.    State,     63    Ala.     1 

3.  Burley-s  Case,  Stark.  Bv.  n.  13  (1879);  People  v.  Clarke,  (Mich. 
(1818).  1895)   62  N.  W.  1117. 


§  1500  OoOTESsioNS.  190'8 

ingly  heen  decided  th,at  the  mere  suggestion  of  a  possible  pardon 
offered  to  one  who  subsequently  confesses  to  a  private  person" 
clothed,  to  the  prisoner's  knowledge,  with  no  authority  in  the 
matter,  cannot  legally  act  as  a  falsifying  inducement. 

The  procedural  rule  of  exclusion^  moreover,  fails  to  apply  to  a 
•case  where  the  pardon  is  promised  on  some  condition  other  than 
th'at  the  declarant  should  make  a  oonfeasion.  Thus,  where  the 
sole  prerequisite  demanded  for  pardon  is  tetling  the  truth,  the 
confession  is  judiciously  assumed  to  have  been  miade  without 
ialsifying  inducement,^  ^anid,  therefore,  to  be  still  admissible. 

§  1500.  (  [11  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;   [6]   Objective  Considerations; 

Hope  of  Pardon);  Rules  Regarding  Approvers ^An  interesting 

survival  of  early  formalism  attached,  until  comparatively  recent 
years,  to  the  court's  action  in  case  of  confessions  induced  by 
hope  of  pardon,-^  held  out  by  a  person  in  authority,^  where  the 
confessing  pairty  subsequently  declined  to  reiteriate  his  statement 
at  the  trial  as  against  persons  claimed  to  have  been  associated  with 
iim  in  the  crime.  In  few  connections  is  the  essentially  technical 
and  entirely  irrational  nature  of  the  procedural  rules  relating  to 
confessions  shown  more  clearly  than  in  the  regulations  governing 
the  reception  of  the  confession  of  "  state's  evidence  "  to  convict 
the  declarant  himself  should  he  fail  to  comply  with  the  conditions 
upon  which  a  pardon  has  been  promised  by  the  authorities.  That 
the  hope  of  a  pardon  in  the  event  of  confession  held  out  to  an 
iaocused  person  by  one  in  authority  over  the  proceedings  has  a 
tendency  to  induce  a  confession  which  is  untrustworthy,  seems 
ccbvious  to  the  judges  amd  lawyers  of  later  times.^     To  earlier 

6.  Berigan's  Case,  1  Ir.  Circ.  R.  177  Tennessee. —  Beggarly    v.    State,    8 
(1841)    (fellow  prisoner).                            Baxt.  520,  526  (1875). 

7.  State   v.    Staley,    14   Minn.   113  Vermont. —  State  v.    Carr,    37   Vt. 
(1869).                                                                 191    (1864). 

§  1500-1.  Franeia's  Case,  15  How.  England. —  R.     v.    Warickshall,     1 

St.  Tr.  92  (1716).  Leach,   3d  ed.,   298    (1783).     Rudd's 

2.  Similar  inducements  not  held  out  Case,   1   Leach   Cr.    C.    (3d  ed.)    135 
by  persons   in   authority   do   not,   of  (1775)  per  Mansfield,  C.  J. 
necessity,  vitiate  »  confession.     Beri-  Where  confession   of  guilt  is   not 
gan's  Case,  1  Ir.  Circ.  R.  177  ( 1841 ) .  made  a  condition  of  giving  testimony 

3.  Louisiana. —  State    V,    Johnson,  against  the  declarants'  associates  as 
30  La.  Ann.  881   (1878).  "state's   evidence,"   the  statement  is 

Massachusetts. —  Com.  v.  Knapp,  9      not  of  necessity  untrustworthy.    State 
Pick.  499   (1830).  v.  Staley,  14  Minn.  118   (1869). 

Missouri. —  Couley  v.  State,  18  Mo. 
470  (1849). 
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§  1500 


jurisprudence  a  oonfession  so  influenced  appeared,  on  the  other 
hand,  to  be  entirely  reliable  as  against  the  declarant  himself.  It 
was  thought  that  while  the  confession  thus  obtained  by  the  hope  of 
pardon  might  have  been  untrustworthy  so  far  as  related  to  an  ac- 
complice, no  cause  was  revealed  why  the  declarant  should  falsely 
accuse  himself.*  The  idea  was,  that  as  the  declarant  at  the  time 
of  making  his  statement  expected  to  be  pardoned,  there  was  pres- 
ent an  inducement  falsely  to  accuse  his  'associates,  but  none  to 
state  anythiag  but  the  truth  regarding  himself.  Modern  courts 
fail  to  be  impressed  with  the  force  of  this  reasoning.^ 

Testimony  not  voluntary. —  Where  the  approver,  King's  evi- 
dence, or  States  evidence,  complies  with  his  agreement  to  testify 
against  his  accomplice  under  promise  from  the  prosecution  of 
pardon,  any  confession  which  he  m'ay  make  in  so  doing  is  not 
regarded  as  "  voluntary  "  and,  accordingly,  is  not  to  be  received 
against  himself.® 

Approvers. —  Probably  much  of  this  now  unintelligible  feeling 
is  traceable  to  the  ancient  law  regarding  approvers'  which  had 

put  thus:  Was  the  prisoner  induced 
by  a  person  in  authority  to  make  the 
informations  criminating  himself  by 
the  hope  of  obtaining  the  immunity 
of  an  approver?  I  think  he  was. 
.  He  became  a  crown  witness 
in  the  reasonable  expectation  that  he 
would  escape  punishment  as  a  return 
for  his  accepted  services  in  bringing 
other  offenders  to  justice."  R.  v. 
Gillis,  11  Cox.  Cr.  69  (1866),  per 
O'Hagan,  J. 

6.  An  admission  of  guilt  made  by 
a  person  when  giving  evidence  on 
oath  as  a,  witness  cannot  afterwards 
be  used  against  him  on  a,  prosecution 
for  the  offence,  if  the  admission  was 
induced  by  a  promise  previously 
made.  The  witness  being  at  liberty 
to  refuse  to  answer  incriminating 
questions,  his  evidence  was  not  a. 
voluntary  statement,  but  one  made  in 
consequence  of  the  inducement. 
Secus  if  he  was  compellable  to 
answer  the  question.  R.  v.  Grundy, 
6  N.  So.  Wales,  S.  R.  310,  33  W.  N. 
73   (1906). 

7.  Starkie,  Evidence,  II  13  (1824). 
In   criminal   law   an   approver   is   an 


4.  "  We  cannot,  perceive  how  the 
prisoner,  thus  situated,  could  have 
any  motive  falsely  to  accuse  himself, 
although  he  might  have  a  motive  to 
continue  his  false  accusation  against 
his  accomplices.  And  besides,  if  any 
such  motive  could  be  supposed  to 
operate,  it  was  a  new  motive,  and  not 
arising  from  external  influence.  And 
it  is  no  objection  to  the  admission  of 
a  confession,  that  it  was  made  from 
interested  motives,  and  with  the  hope 
of  favor,  if  the  motive  is  not  excited 
by  external  influence.  If  the  accom- 
plices had  been  upon  trial,  it  is  clear 
that  the  testimony  of  the  prisoner 
would  have  been  competent  against 
them.  It  would  be  liable  to  great 
observation,  and  its  credibility  would 
be  the  fair  and  just  subject  of  argu- 
ment. But  still  it  would  be  compe- 
tent. And  yet  the  motives  which 
could  operate  upon  his  mind  would 
be  strong,  to  magnify  the  evidence 
against  hig  accomplices,  but  he  would 
have  no  motive  to  criminate  or  ac- 
cuse himself  beyond  the  truth."  Com. 
r.  Knapp,  10  Pick.  477,  491   (1830). 

5.  "  I  think  the  question  must  be 


§  1501  Confessions.  1910 

always  deemed  the  confession  induced  by  hope  of  pardon  a  trust- 
worthy and  reliable  statement  when  offered  against  the  declarant 
himself.^  In  other  words,  such  a  confession  was  deemed  to  be 
one  upon  which  the  court  could  safely  proceed  to  sentence  against 
him  if  the  conditions  upon  which  the  pardon  had  been  promised 
were  not  fulfilled  by  the  prisoner.  The  rules  of  procedure  relat- 
ing to  "  Crown's  evidence,"  so  called,  or  "  state's  evidence,"  as 
commonly  denominated  in  America,  are  an  historical  outgrowth  of 
this  availability  of  the  confessions  made  by  approvers  who  had 
failed  to  comply  with  the  conditions  upon  which  a  pardon  had 
been  promised  them.®  Should  the  approver  fail  to  state,  as  a 
witness,  when  required,  all  he  had  promised  to  testify'"  or,  at 
least,  all  that  he  knew  of  the  matter  in  hand,  his  original  confes- 
sion became  available  against  himself,  free  from  any  obligation 
to  grant  the  suggested  pardon.  Such  continued  to  be  the  rule 
until  comparatively  recent  times; — at  least  so  far  as  related  to 
the  actual  knowledge  of  the  approver.^^ 

§   1501.  (  \il2  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [A]  Objective  Considerations); 

Modifying  Punishment —  The  prospect  of  favorable  treatment  held 
out  to  the  prisoner  as  an  inducement  to  confess  may  be  in  con- 
nection with  the  punishment; — -which,  it  is  suggested,'  will  be 
lighter  in  the  event  of  a  disclosure  of  guilt.^    .Such  an  anticipated 

accomplice     in     crime    who    accuses  §  1501-1.  There  need  be  no  promise. 

others   of    the    same    offense,    and    is  Hazarding    a    mere    surmise    that    it 

admitted  aa  a  witness  at  the  disere-  might  be  better  to  confess  has  been 

tion    of   the    court   to   give   evidence  held,  when  made  by  one  in  authority, 

pgainst  his  companions  in  guilt.     He  to  exclude  the  confession.  Harvey  v. 

is    vulgarly     called     "Queen's     Evi-  State,   (Miss.  1896)  20  So.  837;  State 

dence."    He  is  one  who  confesses  him-  v.  Drake,  113  N.  C.  624,  626,  18  S.  E. 

self  guilty  of  felony  and  accuses  others  166    ( 1893) . 

of   the   same   crime   to    save    himself  2.  People  v.  Johnson,  41  Cal.   453 

from  punishment.     Black,  Law  Diet.,  ( 1871 )  ;   State  t'.  Jay,  116  Iowa  264, 

in  verba.     See  also.  Gray  v.  People,  89  N.  W.  1070   (1902)  ;  Com.  v.  Cur- 

26    111.    344,    347    (1861);    Myers    v.  tis,   97   Mass.    577    (1867);   State  v. 

People,  26  111.   173,  176    (1861).  Smith,    72    Miss.    420,    18    So.    482 

8.  Lord  Hale,  Pleas  of  the  Crown  (1895);     Harvey    v.     State,     (Miss. 
225    (1680).  1896)   20  So.  837. 

9.  §  1499.  A    promise    not    to    disclose   until 

10.  R.  V.  Francis,  15  How.  St.  Tr.  after  a  certain  time  the  fact  that  a 
920  (1716).  confession    has   been    made    will    not 

11.  Com.  V.  Knapp,  9  Pick.  (Mass.)  invalidate  the  confession,  though  the 
499   (1830).  promise  is  given  by  one  in  authority. 


1911  Hope  of  Keceivimg  Peouniaey  Rewakd.        §  1502 

■benefit,  to  operate  as  a  falsifying  inducement,  must,  it  has  been 
held,  be  offered  by  some  person  having  control  of  the  case.  The 
owner  of  stolen  goods*  or  any  other  injured  or  aggrieved  person 
is  not  one  in  authority,  within  the  meaning  of  the  rule.  On  the 
other  hand,  the  extent  to  which  the  rule  of  procedure  has  been 
carried  by  certain  courts  may  be  illustrated  by  a  ruling  that  where 
a  sheriff  had  promised  an  alleged  murderer  that  he  would  do 
what  he  could  to  prevent  his  being  hanged,  similar  confessions 
made  to  third  persons  in  the  sheriff's  presence  were  equally  in- 
competent although  the  declarant  was  warned  that  what  he  might 
say  would  be  used  against  him.* 

No  mere  prospect  of  a  temporary  change  in  the  treatment  of  the 
declarant  while  the  latter  is  under  arrest^  or  in  confinement,* 
whether  a  promise  of  better  usage,  or  a  threat  of  worse,''  is  deemed 
a  sufficient  inducement  to  awaken  a  falsifying  emotion  of  hope  or 
fear  in  the  breast  of  the  accused. 

§  1502.  C  [/]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [6]  Objective  Considerations) ; 

Pecuniary  Reward —  Knowledge  that  a  pecuniary  reward  has  been 
offered  for  evidence  of  an  accomplice,^  though  not  done  by  per- 
sons in  authority,^  has  been  held  to  invalidate  'a  confession.*  The 
same  rule  has  been  applied  to  any  suggestion  of  pecuniaay  re- 
ward.* As  a  matter  of  reason,  while  the  situation  may  properly 
furnish  ground  for  a  caution  by  the  court  or  even  justify  the  com- 
ments of  counsel,  it  seems  plain  that  the  money,  or  hope  of  obtain- 
ing it,  would  scarcely  induce  an  innocent  man  falsely  to  accuse 
himself  of  having  committed  the  crime. 

State  V.  Novak,  109  Iowa  717,  79  N.  6.  State  v.  Tatro,  50  Vt.  490  (1878) 

W.  465   (1899).  (removal  from  solitary  confinement). 

An  inducement  of  this  kind  held  '•  Com.  v.  Dillon,  4  Dall.   (U.  S.) 

out  by  anyone,  though  not  in  strict-  ^^   (1792). 

nesa,  "in   authority"   has  been  held  §  1502-1.  R.  v.  Horner,  1  Oox  Cr. 

to   invalidate  the  confession.     Smith  ^^*   (1846). 

V.  State,   125  Ga.  252,   54  S.  E.   190  ^    ^-  ^-  Blackburn,  6  Cox  Cr.  337 

(1906)    (employee  of  the  prosecutor).       'l^^^'     <^""g    "P    ^"^    magistrate's 

office). 


3.  State  V.  Jordan,  87  Iowa  86,  91 
64  N.  W.  63    (1893). 


3.  The  requirement  has  been  added 

that  the  reward  must  appear  in  some 

4.  State  V.  Wood,  122  La.  Ann.  affirmative  way,  to  have  influenced, 
1014,  48  So.  438,  20  L.  E.  A.  (N.  S.)  jf  ^^t  induced,  the  confession.  State 
392    (1909).  4,.  Wentworth,  37  N.  H.  219   (1858). 

5.  R.  V.  Green,  6  C.  &  P.  655  4.  State  v.  Wooley,  215  Mo.  620, 
(1834)    (taking  off  hand  cuffs).                 115  S.  W.  417  (1908). 
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§  1503.  (  [/]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established) ;  (c)  Assumption  of  Continuance 

The  presiding  judge  may  properly  invoke,  in  aid  of  the  procedural 
rule,  excluding  "  involuntary "  confessions,  the  allied  adminis- 
trative power,  of  judicial  assumption,  frequently  referred  to  as  a 
presumption  of  \zm. 

It  may  accordingly  be  assumed  by  him  that  a  state  of  mental 
feeling  in  a  criminal  defendant  once  established  continues  to 
operate,  for  a  reasonable  time,  unless  and  until  some  change  in 
respect  to  it  is  affirmatively  shown  to  have  taken  place. -^  To  prove 
this  fact  of  change,  clear  and  convincing  evidence^  will  be  re- 
quired. In  other  words,  where,  between  the  incompetent  prior 
statement  and  the  one  tendered  in  evidence,  no  circumstances 
which  rationally  tend  to  modify  the  operation  of  the  influences 
under  which  the  former  statement  was  given  are  ehovsra  'to  have 
intervened  this  influence  will  be  assumed  or,  as  is  commonly  said, 
"  presumed,"  to  continue.^  As  is  usually  said,  aiSi'mative  evi- 
dence is  therefore  necessary  to  rebut  the  presumption  of  continu- 
ance if  the  fact  of  change  in  mental  state  is  to  be  shown.*    The 


§  1503-1.  Michigan. —  People  v. 
Stewart,  75  Mich.  21,  42  N.  W.  662 
(1889). 

Mississippi. —  Banks  v.  State,  47 
So.  437  (1908)  ;  Van  Buren  v.  State, 
24  Miss.   512    (1852). 

"New  Jersey. —  State  v.  Guild,  10 
N.  J.  L.  163,  18  Am.  Dec.  404  (1828). 

Tennessee. —  State  v.  Fields,  Peck 
140   (1823). 

Texas. —  Barnes  v.  State,  36  Tex. 
356  (1871).  When  promises,  offering 
an  advantage  to  tlie  accused  have 
been  made  to  him,  in  order  to  induce 
a  confession  by  the  prosecutor,  and 
he  invites  him  to  call  on  him  the  next 
day,  and  the  prosecutor  does  so,  and 
without  any  invitation  of  the  accused 
renews  the  same  promises,  whereupon 
the  accused  confesses,  they  will  be 
regarded  as  one  entire  act,  operating 
from  the  time  the  first  inducements 
are  offered  to  the  accused.  State  v. 
Mims,  43  La.  Ann.  532    (1891). 

2.  McGlothlin  v.  State,  2  Coldw. 
(Tenn.)  223  (1865);  Thompson  v. 
Com.,  20  Gratt.   (Va.)   724   (1870). 


3.  §§  1184  et  seq. 

4.  Alabama. —  Redd  V.  State,  69 
Ala.  255    (1881). 

Arkansas. —  Williams  V.  State,  69 
Ark.  599   (1901). 

Colorado. —  Beery  v.  V.  S.,  3  Colo. 
186    (1873). 

Florida. —  Murray  v.  State,  25  Fla. 
528,  6  So.  498   (1889). 

Illinois. —  Robinson  v.  People,  159 
111.  115,  42  N.  E.  375   (1895). 

Iowa. —  State  v.  Chambers,  39  Iowa 
179    (1874). 

Louisiana. —  State  v.  Hash,  12  La. 
Ann.  895    (1857). 

Massachusetts. — Com.  v.  Knapp,  10 
Pick.  477,  20  Am.  Dec.  534  (1830). 

Mississippi. —  Simmons  v.  State,  61 
Miss.  243   (1883). 

Missouri. —  State  v.  Brown,  73  Mo. 
631    (1881). 

New  Jersey. —  State  v.  Guild,  10  N. 
J.  L.  163,  18  Am.  Deo,  404  (1828). 

New  York. —  Stage's  Case,  5  City 
Hall  Rec.  177    (1820). 
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same  rule  is  put  into  a  somewhat  different  form  by  saying  that 
until  upon  strong  and  cogent  evidence"  it  has  been  found,  as  a  fact, 
that  the  former  threats  or  other  falsifying  inducements  have  actu- 
ally ceased  to  operate,  the  confession  is  incompetent  and  will  be 
rejected.^ 

On  the  other  hand,  should  it  appear  upon  the  evidence,  reason- 
ably probable  that  the  influence  of  the  improper  inducement  has 
died  out  in  the  mind  of  the  declarant,  a  subsequent  confession, 
made  without  fresh  disqualifying  suggestion,  will  be  submitted  to 


North  Carolina. —  State  v.  Drake, 
83  N.   C.  592    (1880). 

Ohio. —  Nichols  v.  State,  1  Ohio 
Dec.  (Reprint)  S5,  1  West.  L.  J.  394 
(1844). 

Oregon. —  State  v.  Wintzingerode,  9 
Or.  153   (1881). 

Pennsylvania. —  Com.  v.  Hannan,  4 
Pa.   St.   269    (1846). 

Texas. —  Gallagher  v.  State,  (Cr. 
App.  1893)    24  S.  W.  288. 

Virginia. —  Thompson  v.  Com.,  20 
Gratt.  724   (1870). 

United  States. —  U.  S.  v.  Chapman, 
85  Fed.  Cas.  No.  14,783   (1851). 

England. —  Rex  v.  Cooper,  5  C.  & 
P.  535,  24  E.  C.  L.  294  (1832).  "It 
is  also  quite  well  settled,  as  a  pre- 
siunption  of  law,  that  the  influence  of 
threats  or  promises  once  made  con- 
tinues to  operate  until  rebutted  by 
proof  clearly  showing  that  it  had 
ceased  to  operate.  ...  In  the  case 
at  bar,  the  defendant,  after  having 
been  once  threatened  with  death  by 
hanging,  by  parties  in  disguise,  and 
again  taken  from  the  jail  by  the  same 
parties,  evidently  for  the  purpose  of 
again  repeating  the  threat,  possibly 
in  a  more  effectual  manner,  and  with- 
out any  assurance  or  caution,  was 
induced  to  make  the  confession  proven 
on  the  trial.  Under  such  circum- 
etances,  though  one  of  the  witnesses 
testified  that  the  confession  was  vol- 
untarily made,  yet  without  any  proof 
why  the  defendant  was  so  taken  from 
the  jail,  or  what  was  done  or  said  to 


him  to  induce  the  confession,  it  would 
be  exceeding  hard  to  convince  a  rea- 
sonable mind  that  the  influence  of  the 
former  threat  had  wholly  ceased." 
Barnes  v.  State,  36  Tex.  356   (1872). 

5.  State  V.  Drake,  113  N.  C.  624 
(1893)..  "How  or  whence  does  it 
appear  that  the  motives  which  in- 
duced the  first  confession,  had  ceased 
to  operate  when  it  was  repeated;  it 
is  not  incumbent  upon  the  prisoner  to 
show  that  they  resulted  from  the 
same  motives.  It  is  presumed  that 
they  did;  and  evidence  of  the  moat 
irrefragable  kind  should  be  produced 
to  show  that  they  did  not.  It  is  suffi- 
cient that  they  may  proceed  from  the 
same  cause.''  State  v.  Lowhorne,  65 
N.  C.  638   (1872). 

6.  Alalama. —  Banks  v.  State,  84 
Ala.  430,  4  So.  382   (1887). 

Colorado. —  Berry  v.  V.  S.,  2  Colo. 
186    (1873). 

Florida.— CoS^e  v.  State,  25  Fla. 
501,  6  So.  493,  23  Am.  St.  Rep.  525 
(1889). 

Kentucky. —  Mathis  v.  Com.,  13  S. 
W.  360,  11  Ky.  L.  Rep.  882    (1890). 

Louisiaruj,. —  State  v.  Washington, 
40  La.  Ann.  669,  40  So.  864   (1888). 

Massachusetts. —  Com.  v.  '  Cullen, 
111  Mass.  435    (1878). 

North  Carolina. —  State  v.  Drake, 
113  N.  C.  624,  18  S.  E.  166   (1893). 

Vermont. —  State  v.  Carr,  37  Vt. 
191    (1864). 

England. —  Reg.  v.  Doherty,  13 
Cox  C.  C.  23   (1874). 
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the  jury.''  TJltimately,  whether  subsequent  confessions  were 
made  under  previous  influences  still  operating  on  the  mind  pre- 
sents a  question  of  fact  for  the  consideration  of  the  jury.® 

§   1504.  (  [/]  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [c]  Assumption  of  Continuance) ; 

Modifying  Circumstances. —  While  it  will  be  assumed,  for  a  certain 
length  of  time,  and  under  reasonable  circumstances,  that  a  mental 
state  once  created  in  the  mind  of  a  declarant  continues  to  exist  at 
the  time  of  his  statement,  each  case,  in  this  respect,  stands  largely 
upon  the  basis  of  its  own  facts.  The  fact  that  falsifying  induce- 
ments, operating  by  means  of  hope  or  fear,  have  been  at  some 
time  held  out  to  a  declarant  by  persons  in  authority  over  the  pro- 
ceedings is  not  necessarily  conclusive  against  the  admissibility  of 
a  confession.^  Should  it  be  made,  in  any  case,  affirmatively  to 
appear  that  by  reason  of  the  occurrence  of  subsequent  events  the 
inducements  no  longer  continued  to  operate  on  the  mind  of  the 
declarant  at  the  time  of  the  making  of  the  statement,  his  declara- 
tion will  be  received  in  evidence,^  notwithstanding  the  existence 


7.  State  V.  Foster,  (Iowa  1907) 
114  N.  W.  36;  Com.  V.  Myers,  160 
Mass.  531,  533  (1894),  per  Morton,  J. 
"  The  rule  universally  recognized,  is 
that  even  though  promises  or  threats 
have  been  used  by  peraona  in  au- 
thority, yet  if  it  appeara  to  the  satis- 
faction of  the  judge  that  their  in- 
fluence was  totally  done  away  before 
the  confession  was  made  the  evidence 
will  be  received."  Early  v.  Com.,  86 
Va.  921    (1890). 

8.  Milner  v.  State,  134  Ga.  86,  52 
S.  E.  302    (1905). 

§  1504-1.  Alabama. —  McAdory  v. 
State,  62  Ala.  154   (1878). 

California. —  People  v.  Jim  Ti,  33 
Cal.  60   (1867). 

Connecticut. —  State  v.  Potter,  18 
Conn.  166    (1846). 

District  of  Columbia. —  Hardy  V.  U. 
S.,  3  App.  Cas.  35   (1893). 

Georgia. —  Sarah  v.  State,  38  Ga. 
676  (1859). 

Iowa. —  State  V.  Chambers,  39  Iowa 
179  (1874). 

Massachusetts. —  Com.  v.  Howe,  132 
Mass.  250   (1882). 


Mississippi. —  Jones  V.  State,  58 
Miss.  349   (1880). 

Missouri. —  State  v.  Hopkirk,  84 
Mo.  278  (1884). 

New  York. —  People  v.  Mackin-der, 
39  N.  Y.  Suppl.  842,  80  Hun  40 
(1894). 

'North  Carolina. —  State  v.  Gregory, 
50  N.  C.  315   (1858). 

Tennessee. —  Beggarly  v.  State,  8 
Baxt.   530    (1875). 

Texas. —  Paris  v.  State,  35  Tex.  Cr. 
83,  31  S.  W.  855    (1895). 

Virginia. —  Moore  v.  Com.,  2  Leigh. 
701    (1830). 

2.  Mississippi. —  Jones  v.  State,  58 
Miss.  349   (1880). 

New  York. —  People  v.  Mackinder, 
39  N.  Y.  Suppl.  842,  80  Hun  40 
(1894). 

North  Carolina. —  State  v.  Gregory, 
50  N.  C.  315   (1858). 

Tennessee. —  Beggarly  v.  State, 
8  Baxt.  520  (1875). 

Texas. —  Paris  v.  State,  35  Tex.  Cr. 
82,  31  S.  W.  855    (1895). 

Vermont. —  State  V.  Carr,  37  Vt. 
191   (1864). 
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of  the  previous  inducements.  It  is  not  necessary  in  every  case 
where  threats  have  been  made  or  promises  offered  to  an  accused 
person  by  someone  in  authority  which  at  the  time  proved  ineffec- 
tual in  obtaining  a  confession  that  the  prosecution  should  dis- 
tinctly negative  the  operation  of  such  an  influence  at  the  time  of 
the  actual  confession.'  It  must,  however,  in  each  case  ultimately 
be  established  by  the  government  that  the  confession,  when  made, 
was  not,  in  any  just  sense,  a  resultant  of  the  falsifying  induce- 
ments, promises  or  threats  previously  made.*  Even  where  it 
should  appear  that  the  prior  threats  or  other  inducements  resulted 
in  confession,  under  such  circumstances  as  to  cause  the  latter's 
rejection;  still,  if  such  an  interval  has  elapsed  as,  under  all  the 
circumstances,  leads  to  a  reasonable  inference  that  these  influences 
had  ceased  to  act  upon  the  mind  of  the  accused,  a  subsequent  con- 
fession, made  without  additional  threats  or  other  inducements, 
may  be  deemed  to  have  been  given  solely  by  reason  of  its  truth.^ 
It  will,  therefore,  be  received.  Total  removal  of  the  mental  opera- 
tion of  any  misleading  inducement  to  confess  must,  it  would  seem, 


3.  Hopt  V.  Utah,  110  U.  S.  574,  4 
S.  Ct.  202,  28  L.  ed.  262   (1884). 

4.  Banks  v.  State,  84  Ala.  430,  4 
So.  382  (1887);  State  v.  Drake,  113 
N.  C.  624,  18  S.  E.  166    (1893). 

5.  Alabama. —  Redd  v.  State,  69 
Ala.  260  (1881). 

Arkansas. —  Williams  v.  State,  69 
Ark.  599,  65  S.  W.  103   (1901). 

Colorado. —  Beery  v.  U.  S.,  2  Colo. 
203    (1873). 

Connecticut. —  State  v.  Willis,  71 
Conn.  293,  41  Atl.  820   (1898). 

District  of  Columbia. —  Hardy  v. 
V.  S.,  3  App.  Cas.  35   (1894). 

Georgia. —  Dixon  v.  State,  116  Ga. 
186,  42  So.  357    (1902). 

Illinois. —  Dunne   v.    Park    Com'rs, 

159  111.  60,  42  N.  E.  375  (1895). 
Kentucky. —  Whitney   v.    Com.,   74 

S.  W.  257  (1903). 

Louisiana. —  State  v.  Stuart,  35  La. 
Ann.  1015  (1883). 

Massachusetts. —  Com.     v.     Myers, 

160  Mass.  530,  36  N.  E.  481   (1893). 
Mississippi. —  McMaster    v.    State, 

34  So.  156  (1903). 


Missouri. —  State  v.  Jones,  54  Mo. 
479   (1874). 

Nebaska. —  State  v.  Force,  69  Neb. 
162,  95  N.  W.  42   (1903). 

New  Hamipshire. — State  v.  Howard, 
17  N.  H.   171    (1845). 

New  Jersey. —  Bullock  v.  State,  65 
N".  J.  L.  557,  47  Atl.  62   (1900). 

New  York. —  Milligan'a  Case,  6 
City  Hall  Eec.  69   (1821). 

North  Carolina. —  State  v.  Drake, 
113  N.  C.  624,  628,  18  S.  E.  166 
(1893). 

Ohio. —  Jackson  v.  State,  39  Ohio 
St.  37,  40   (1883). 

Pennsylvania. —  Com.  v.  Sheets,  197 
Pa.  69,  46  Atl.  753   (1900). 

Tennessee. —  Beggarly  v.  State,  8 
Baxt.  520   (1875). 

Texas. —  Paris  v.  State,  35  Tex.  Cr. 
82,  31  S.  W.  855    (1895). 

Vermont. —  State  v.  Carr,  37  Vt. 
191    (1864). 

Virginia. —  Early's  Case,  86  Va. 
927,  11  S.  E.  795   (1890). 

England. —  R.  v.  Collier,  3  Cox  C. 
C.  57    (1848). 
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be  shown  in  certain  jurisdictions,  to  warrant  reception  of  a  subse- 
quent confession.® 

§  1605.  (  U2  Misleading  Inducements;  Hope  and  Fear;  How 
Mental  State  is  Established;  [c]  Assumption  of  Continuance; 
Modifying  Circumstances);  Administrative  Details Illustra- 
tions of  this  state  of  affairs  are  afforded  where  the  inducements 
are  offered  by  one  person  and  the  confession  is  made  to  another.-'^ 
Where,  however,  a  similarity  of  mental  or  official  attitude  may 
fairly  be  assumed  to  exist  on  the  part  of  the  authorities  as  to  the 
making  of  a  confession,^  e.  g.,  when  an  officer  succeeds  to  the 
work  of  a  public  prosecutor,^  one  officer  to  that  of  another,*  or  a 
magistrate  is  followed  by  an  officer,^  the  iniluence  of  previous 
inducements  may  reasonably  be  taken  to  continue.  It  may  fairly 
be  assumed  that  a  promise  to  do  a  particular  act  will  no  longer 
influence  the  mind  of  a  declarant  after  he  knows  that  he  cannot 
get  the  benefit  of  it.  For  example,  promises  not  to  arrest  an 
accused  cannot  be  the  cause  of  his  confession  made  after  he  has 
actually  been  taken  into  custody."  Less  evidence  of  change  in 
mental  state  is  required  to  admit  a  subsequent  confession  where 
the  second  declaration  relates  to  an  offense  distinct  from  that 

6.  Bullock  V.  state,  65  N.  J.  L.  557,  (1862).     A  confession  may  be  inad- 

47  Atl.  62    ( 1900 ) .  missible  where  the  inducement  is  held 

§  1505-1.  Com.  V.  Myers,  160  Mass.  out  by  one  officer  and  the  confession 
530  (1894)  ;  Com.  v.  Cuffee,  108  Mass.  is  made  to  another.  Griner  v.  State, 
288  (1871);  State  V.  Carr,  37  Vt.  121  Ga.  614,  49  S.  E.  700  (1905).  As 
191  (1864)  (State's  attorney)  ;  B,.  v.  a  rule,  however,  the  effect  of  a  mis- 
Clewes,  4  C.  &  P.  223  (1830) ;  R.  ■;;.  leading  suggestion  by  a  person  in  au- 
Tyler,  1  C.  &  P.  129  ( 1823 )  ;  Carty's  thority  is  removed  by  a  later  distinct 
Trial  (Ire.),  26  How.  St.  Tr.  889  warning  or  caution  by  one  also  hav- 
(1797).  It  is  not,  however,  fatal  that  ing  control  in  the  proceedings  to  the 
the  confession  is  made  to  the  person  effect  that  no  such  benefit  will  follow 
who  originally  offered  the  induce-  an  incriminating  declaration.  E.  v. 
ments.  Com.  v.  Myers,  160  Mass.  Howes,  6  C.  &  P.  404  (1834);  R.  v. 
530,  533,  36  N.  E.  481  (1894).  "It  Bate,  11  Cox  Cr.  686  (1871);  E.  v. 
is  not  to  be  presumed  that,  if  one  Bond,  4  Cox  Cr.  235,  238  (1850). 
officer  makes  threats  or  promises,  That  the  confession  is  made  to  the 
their  influence  will  lead  the  prisoner  person  offering  the  improper  induce- 
to  accuse  himself  falsely  to  another  ment,  is  not,  after  an  intervening 
officer."  Com.  v.  Cuffee,  108  Mass.  caution,  a  necessary  ground  for  exclu- 
285    (1871).  sion.     R.   V.   Collier,   3    Cox   Cr.    57 

2.  R.  V.  Bell,  McNally,  Evidence,  43  (18^8). 

(1800).  5.  R.   V.    Cooper,    5    C.   &   P.    535 

3.  R.    V.    Hewett,     C.     &    M.     534       (1833). 

(1842)  ;  E.  V.  Sherrington,  2  Lew.  Cr.  6.   R.  v.   Richards,   5  C.  &  P.  318 

C.   123    (1838).  (1832). 

4.  E.  V.  Cheverton,  2  F.  &  F.  833 
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covered  by  the  former  statement.  This  happens  where  the  suc- 
cessive declarations  relate  to  different  offences  f  and  the  same  is 
true  even  where  the  second  offence  is  so  connected  with  the  iirst 
that  evidence  of  the  commission  of  the  second  is  probative  on  the 
trial  of  the  first.^ 

§  1506.  C[/]  Misleading   Inducements;   Hope   and   Fear); 

Restriction  on  Scope  of  Rule. —  The  broad,  sweeping  rule  of  exclu- 
sion of  confessions  induced  by  threats  or  promises  in  connection 
with  pending  proceedings  made  by  those  in  authority  over  them 
has  been  stated  above.^  Naturally,  a  procedural  rule  so  drastic 
has  provoked  much  unfavorable  comment  from  judges  seeking  to 
operate  a  rational  system  of  judicial  administration.  It  has  not, 
for  example,  escaped  attention  that  the  rule  does  not  concern  it- 
self with  whether  the  threat  or  promise  was  actually  operative  upon 
the  mind  of  the  declarant,  or,  if  so,  whether  it,  in  reality,  vitiated 
the  perfect  trustworthiness  of  his  statement,  but  merely  as  to 
whether  it  was  held  out  by  one  among  a  designated  class  of  per- 
sons. So  formal  and  mechanical  a  test  for  truth  has  failed  to 
commend  itself  to  many  judges.  Thus  as  Baron  Parke  forcibly 
observes  f — "  Perhaps  it  would  have  been  better  to  have  held 
(when  it  was  determined  that  the  Judge  was  to  decide  whether 
the  confession  was  voluntary),  that  in  all  cases  he  was  to  decide 
that  point  upon  his  own  view  of  all  the  circumstances,  including 
the  nature  of  the  threat  or  inducement,  and  the  character  of  the 
person  holding  it  out  together,  not  necessarily  excluding  the  con- 
fession on  account  of  the  character  of  the  person  holding  out  the 
inducement  or  threat.  But  a  rule  has  been  laid  down  in  differ- 
ent precedents  by  which  we  are  bound,  and  that  is,  that  if  the 
threat  or  inducement  is  held  out  actually  or  constructively  by  a 
person  in  authority,  it  cannot  be  received,  however  slight  the 
threat  or  inducement,  and  the  prosecutor,  magistrate,  or  constable, 
is  such  a  person,  and  so  the  master  or  mistress  may  be.  If  not 
held  out  by  one  in  authority,  they  are  clearly  admissible," 

§  1507.  C  [/]  Misleading   Inducements;   Hope   and   Pear); 

Extension  of  Scope  of  Rule —  On  the  contrary,  the  rule  has  been 

7.  U.  S.  V.  Kurtz,  26  Fed.  Cas.  No.  §  1506-1.    §§  1485  et  seq. 

15,547,   4   CraDch  C.   C.   583    (1836)  2.  R.  v  .Moore,  2  Den,  Cr.  C.  522, 

(larceny).  527  (1852). 

8.  State  V.  McDaniel,  39  Or.  161,  65 
Pac.  520   (1901). 
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deemed  by  other  tribunals  so  strongly  in  the  public  interest  that 
all  limitation  as  to  the  nature  of  the  inducement  which  should 
render  the  confession  so  influenced  an  "  involuntary "  one  has 
been  removed  by  them.^  That  no  fair  inference  of  falsity  of  state- 
ment could  reasonably  be  drawn  from  the  making  of  the  induce- 
ment, is  regarded,  by  these  courts  as  a  consideration  of  no  adminis- 
trative consequence.^  In  much  the  same  way,  it  has  been  held 
that  any  inducement  embodying  the  influence  of  hope  or  fear 
whether  offered  to  the  accused  by  one  in  authority  over  the  pro- 
ceedings or  not  will  be  a  sufficient  groimd  for  rejecting  the  con- 
fession.* As  a  matter  of  judicial  administration,  such  extensions 
of  the  range  of  misleading  inducements  which  make  a  confession 
inadmissible  are  improper.  Nor  have  they  been  generally  ap- 
proved. If  a  confession  be  made  because  it  is  believed  to  be  true, 
it  is  not,  in  point  of  reason,  material  what  may  have  been  the 
motive  which  induced  the  declarant  thus  to  speak  the  truth.*  His 
object  may  have  been  to  relieve  another  person,^  to  free  his  con- 
science, to  secure  employment,^  or,  indeed,  any  desire  to  avoid 
consequences  or  to  secure  benefits  disconnected  with  the  legal  re- 
sults of  pending  criminal  proceedings.  There  would  seem,  there- 
fore, but  little  reason  for  extending  the  rule  of  procedure  in  the 
directions  suggested. 

§  1507-1.  Jordan  v.  State,  33  Miss.  3.  Alabama. —  Anderson    v.    State, 

386   (1856)  ;  E.  v.  Thompson,  2  Q.  B.  104  Ala.  83,  16  So.  108  (1893). 

12,  17  (1893)  ;  R.  v.  Toole,  7  Cox  Cr.  Connecticut. —  State   v.    Potter,    18 

244    (1856);   R.  v.  Taylor,  8  C.  &  P.  Conn.  166   (1846). 

734    (1839).      "Was   it   preceded   by  Georgia. —  Johnson  i;.  State,  61  Ga. 

any  inducement  to  make  a  statement,  305     ( 1878 ) .      See    also,    Johnson    i\ 

held  out  by  a  person  in  authority?" —  State,  76  Ga.  76   (1885). 

that   the    inducements    were    "  caleu-  Massachusetts. —  Com.  v.  Knapp,  9 

lated  to  elicit  the  truth"  is  "entirely  Pick.  496,  20  Am.  Dee.  491   (1830). 

immaterial."     E.  v.  Thompson,  L.  R.  Ohio. —  Spears  v.  State,  3  Ohio  St. 

[1893]  2  Q.  B.  D.  12,  17.  583    (1853). 

2.   Such    an  extension   of   the   pro-  England. —  E.  v.  Thomas,  6  C.  &  P. 

cedural  exclusion  is  unjustified; — ex-  353,  35  E.  C.  L.  470   (1834). 

cept  upon  the  theory  that  all  assump-  4.   State   v.    Staley,    14   Minn.    105 

tions  are  to  be  made  in  favor  of  the  (1809).     See  also,  Cady  v.  State,  44 

accused.    Yet,  whatever  scope  has  been  Miss.  332   ( 1870 ) . 

given  to  tha  so-called  "  presumption  5.  People  v.  Smalling,  94  Cal.  112, 

of  innocence"  it  has  not  been  so  far  29  Pac.  421   (1892). 

extended    as    to    dispense    with    the  6.  Com.  v.  Howe,  2  Allen   (Mass.) 

proof  of  facts  necessary  to  exclude  a  153   (1861), 
statement   prima   facie  relevant.      §§ 
1172  et  acq. 


ig-lD  LoGiA  vs.  Peocedttee.  §  1608 

§  1508.  (in  Misleading  Inducements;   Hope  and  Fear); 

Logic  vs.  Procedure. —  In  connection  with  the  operation  of  the 
misleading  inducements  of  hope  or  fear,  as  at  every  step  in  the 
law  of  confessions,  it  is  important  to  bear  in  mind  the  predominat- 
ing influence  of  the  arbitrary  and  formal  rules  of  procedure  and 
the  entirely  subordinate  role  played  by  reason  and  sound  ad- 
ministration. The  fact  reveals  itself  in  many  ways.  Tor  ex- 
ample, as  is  noted  elsewhere,^  it  is  essential  to  the  logical  impair- 
ment of  the  statement  influenced  by  misleading  inducements  that 
the  falsifying  motive  should  be  shown  to  have  in  fact  operated  on 
the  mind  of  the  speaker.  To  insure  rejection  under  the  rule  of 
procedure,  it  is  sufficient  simply  to  show  that  the  inducement  was 
offered  by  a  person  of  a  given  class,  i.  e.,  by  one  in  authority  over 
the  proceedings  in  which  the  confession  is  made.  Procedure, 
moreover,  while  it  acts  powerfully  within  its  appointed  field,  is 
limited  to  a  range  of  operation  narrowed  to  an  entirely  unscien- 
tific extent.  As  a  matter  of  reason,  if  it  be  proper  to  exclude  any 
confessions  induced  by  hope  or  fear  in  connection  with  pending 
proceedings,  it  would  seem  desirable  to  exclude  all  confessions  so 
induced.  In  respect  to  the  impediment  placed  in  the  way  of  the 
search  for  truth  by  a  falsifying  inducement  to  speak,  the  injury  is 
the  same  though  the  infiuence  of  hope  or  fear  were  exerted  by  one 
who  had  no  connection  with  the  proceedings,^  or  even  where  the 
speaker  discovers  the  inducement  for  himself.*  Again,  it  evidently 
is  a  matter  of  indifference  to  the  judicial  inquiry  for  truth,  when 
a  falsifying  inducement  has  been  offered,  whether  the  speaker, 
in  response,  confesses  to  the  commission  of  the  precise  act  in- 
volved in  the  pending  proceedings  or  to  that  of  an  equivalent  one. 

§  1508-1.   §§  1488  et  seq.  8.   For    example,    one    accused    of 

2.    Kentucky. —  Young   v.    Com.,    8  crime  hears  that  a  fellow  prisoner  has 

Bush  366   (1871).  gained    by    a    confession    and    there- 

Miehigan. —  Ulrich    v.    People,    39  upon  conceives  the  hope  of  profiting  in 

Mich.  245    (1878).  like   manner   himself.      Yet   no   legal 

New    York. —  People    V.    Burns,    2  ground  is  furnished  for  excluding  his 

Park.  Cr.  34   (1823).  confession,  so  far  as  the  rule  of  pro- 

South  Carolina. —  State  v.  Gossett,  cedure  is  concerned.     R.  v.  Jacobs,  4 

9  Rich.  428    (1856).  Cox  Cr.  54   (1849).    The  declaration, 

Virginia. —  Early  v.   Com.,   86   Va.  however,   may   be   reasonably  consid- 

921,  11  S.  E.  795   (1890).  ered  by  the  jury  as  being  quite  as 

United  States. —  U.  S.  v.  Stone,  8  untrustworthy  as  though  the  induce- 

Fed.  232  (1881).  mcnt  had  been  directly  presented  by 

England. —  Reg.  v.  Taylor,  8   C.  &  an  oflScer. 
P.  733,  34  E.  C.  L.  (1839). 
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In  either  case,  the  impairment  of  probative  force  is  precisely  the 
same.  Yet  the  rule  of  procedure  draws  a  distinction.  Any  prom- 
ise of  benefit  made  by  an  officer  to  a  prisoner  if  a  particular  crime 
shall  be  confessed  by  him,  will  not  exclude  a  confession  made  of 
a  different  offence,*  though  his  confession  was  evidently  regarded 
by  the  prisoner  himself  as  being  merely  a  substituted  way  of 
winning  the  same  prize. 

Mistake  as  to  officer. — A  still  more  striking  illustration  of  this 
distinction  between  logic  and  procedure  is  furnished  by  cases 
where  a  promise  of  favor  or  a  threat  of  ill  consequence  is  held  out 
to  the  accused  by  one  who  is  deceiving  him  into  believing  that  the 
sipeaker  is  an  officer  in  charge  of  the  proceedings ; —  which,  in  fact, 
he  is  not.  Logically,  the  inducement  to  the  prisoner  to  misstate 
the  facts  is  exactly  the  same  as  if  his  false  belief  were  true.  Yet 
the  court  does  not  exclude  the  evidence  but  leaves  the  jury  to 
weigh  it.^ 

§  1509.  C  [/]  Misleading  Inducements);  Physical  or  Mental 
Discomfort. —  On  principal,  to  estimate  the  logical  effect  of  dis- 
comfort, actual  or  prospective,  upon  the  trustworthiness  and  con- 
sequent admissibility  of  a  confession  made  under  its  influence 
it  is  essential  to  keep  steadily  in  mind  the  important  and  yet 
shadowy  line  which  lies  between  deluding  the  judgment  and  con- 
straining the  will.  The  difiicvilty  in  drawing  such  a  line  with 
satisfactory  precision  lies  largely  in  the  fact  that  in  each  case  the 
question  is  one  of  degree.  Where  the  judgment  has  simply  been 
misled  by  the  desire  to  escape  a  threatened  evil  state,  physical  or 
mental,  the  endurance  of  which  is  regarded  as  a  possible  alter- 
native to  confession,  the  declaration  must  be  regarded  as  vol- 
untary and  properly  admissible  under  suitable  instructions  from 
the  court.  Should  the  threatened  danger  of  physical  violence  or 
mental  anguish  be  so  immediate  and  pressing  as  fairly  to  over- 
power the  will  to  the  making  of  an  indicated  statement,  the  latter 
may  properly  be  regarded  as  a  result  of  duress^  not  the  act  of  the 
declarant,  but  rather  that  of  those  applying  force  and  conse- 

4.  -State  V.  Portner,  43  Iowa  495  duties  of  police  officers  and  to  protect 
(1876).  the  broad  public  interests  assumed  to 

5.  Viewed  by  the  jury,  or  other  be  involved  in  the  rights  of  one  ac- 
trier  of  an  issue  of  fact,  the  mislead-  cused  of  crime,  these  several  instances 
ing  quality  of  the  inducement  in  all  of  the  operation  of  inducement  to 
these  cases  is  weighed  in  the  same  confess  may  present  themselves  in  an 
scales.    To  a  judge  seeking  to  enforce  entirely  diflferent  aspect. 

a  rule  of  public  policy  relating  to  the  §  1509-1.    §§  1558  et  seq. 
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quently  inadmissible.  The  position  of  one  under  the  control  of 
a  mob  who  demand  that  he  confess  or  die  closely  resembles  the 
victim  threatened  by  the  torture  of  the  rack  which  he  knows 
will  be  continued  until  he  confesses.  The  statement  of  one  who 
agrees  to  confess  if  he  be  furnished  with  a  more  comfortable  cell 
in  a  well  guarded  jail  may  properly  stand  in  a  different  adminis- 
trative position.  Whether  the  actual  motive  for  a  confession  is 
duress  or  simply  a  misleading  inducement  is  one  determined  by  an 
examination  of  the  facts  of  each  particular  case.  The  judge  will, 
therefore,  examine  into  all  the  attendant  circumstances  so  far  as 
relevant,  especially  as  to  the  physical  discomforts  under  which, 
or  the  fear  of  which,  the  accused  is  suffering  at  the  time  when  he 
makes  his  statement.  It  will  be  significant,  for  example,  that  the 
accused  was  solitary  and  in  darkness;^  that  he  had  previously 
been  placed  in  irons,*  chained,*  or  subjected  to  other  physical 
pain.^  In  short,  any  facts  calculated  to  cause  physical  pain  or 
mental  alarm,  e.  g.,  being  bitten  by  dogs  while  defenceless  against 
their  attacks,®  having  one's  head  placed  in  the  noose  of  a  rope,^  and 
the  like,  must  be  carefully  considered,  both  singly  and  in  com- 
bination with  other  facts,  in  determining  to  what  extent,  if  any, 
the  will  of  the  declarant  was  controlled  rather  than  misled. 

§  1510.  (■[/]  Misleading  Inducements);  Pain. —  Prominent 
among  considerations'  affecting  the  trustworthiness,  as  "  volun- 
tary," of  a  confession,  is  the  actual  or  prospective  infliotion  of 
pain.  It  may,  of  course,  happen  that  the  physical  suffering  is 
so  direct  and  overwhelming  in  its  operation  ^as  to  constrain  the 
will  of  the  declarant  and  amount  to  duress.''  Where,  for  example, 
a  master  is  shown,  in  the  early  cases  to  have  flogged  his  slave  in 
order  to  extort  a  confession  of  guilt,^  the  statement  might  well 
have  been  regarded  as  obtained  by  duress.  For  such  a  result,  in 
order  that  the  volition  back  of  the  confession  should  be  the  will 

2.  State  V.  MoCullum,  18  Wash.  v.  McCuUum,  18  Wash.  394,  51  Pac. 
394,  51  Pac.  1044   (1897).  1044    (1897)    (dark  cell). 

3.  U.  S.  IK  Nardello,  4  Mackey  (D.  6.  Simon  v.  State,  37  Miss.  288 
C.)    503   (1886).  (1859). 

4.  Young    V.    State,    68    Ala.    569  ''■  ^^^^  ^-  "'^<"'"«'  ^^  ^-  ^"i"-  ^'^^' 

naa-i\       di  i.            re                f«    -KT     r<  27  So.  50    (1900). 

(1881);    State  V.  George,  50   N.   C.  ;         ' 

233   (1858)  ^  1510-1.    §§  1558  et  seq. 

2.  Brister  v.  State,  26  Ala.  107,  129 

5.  Ammons  v.  State,  80  Miss.  592,  (iggg)  .  van  Buren  v.  State,  24  Miss. 
32  So.  9  (1902)  (use  of  "  sweat  box  "  512  (1852);  Hector  v.  State,  3  Mo. 
—  room  eight  fe«t  by  six  feet)  ;  State  166  (1829). 
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of  another,  a  very  imminent  and  -unavoidable  pressure  of  fear 
must  be  shown  to  have  been  present.  Apparently  even  the  pros- 
pect of  the  future  infliction  of  severe  physical  suffering,,  as  where 
the  declarant  sees  his  alleged  associa'te  exposed  to  bodily  torture^ 
stands  in  a  different  procedural  position.  That  the  exposure  to 
such  a  sight  might  well  be  persuasive  to  a  confession  seems 
obvious.    Yet  duress  has  not  been  predicated  upon  'the  f  act.^ 

§   1511.  C  [/]    Misleading   Inducements;   Pain);    Threats 

A  threat,  in  and  of  itself,  so  long  as  its  fulfilment  is  sitrictly  in 
futuro,  can  seldom,  in  case  of  a  Tnind  of  ordinary  firmness,  con- 
stitute duress.  A  threat  of  some  injury  to  body  or  mind  has, 
however,  very  naturally,  been  deemed  an  important  factor  to  be 
considered  in  deciding  how  far  the  declaration  made  under  its 
influence  is  trustworthy.-^  And  'the  same  rule  has  been  held  to 
apply  to  a  threat  of  mental  suffering.^  As  a  matter,  of  authority, 
it  is  held  that  this  powerful  inducement  to  confession  will  not 
invalidate  the  statement  unless,  under  all  the  circumstances,  it 
may  reasonably  be  inferred  that  it  undermined  -the  nerve  and 
judgment  of  the  declarant  to  an  extent  which  has  led  him  'to  mis- 
represent the  truth.^ 

3.  State  V.  La-wson,  61  N.  C.  47  is  not  deemed  a  threat  invalidating 
(1866).  See  also,  Brister  ij.  State,  her  confession.  Cain's  Case,  1  Cra-wf. 
26  Ala.  109    (1855).  &  D.   37    (1839).     At  the  same  time 

4.  A  mere  whipping  of  a  code-  the  threat  made  by  a  constable  to 
fendant  may  leave  the  mind  of  the  search  the  house  unless  informed  of 
declarant  in  a  posture  -where  truth  the  -whereabouts  of  the  child  has  been 
may  still  be  expected.  Frank  v.  State,  held  to  exclude  the  statement  of  the 
39  Miss.  705   ( 1861 ) .  mother   made   in   consequence  of   the 

§    1511-1.    Beckham   v.   State,    100  officer's  announcement.    Cain's  Case,  1 

Ala.     15,     17,     14     So.     859     (1893);  Crawf.  &  D.  37    (1839). 
Joe  f.  State,  38  Ala.  422  (1863).  3.   State   f.   Freeman,   12   Ind.   100 

2.  State  V.  Brittain,  117  N.  C.  783,  (1859)  ;    Max-ivell    v.    State,     (Miss. 

23   S.  E.  433    (1895)     (by  husband  to  i906)    40    So.    615     ("might   get    his 

abandon  -wife).     A  threat  to  put  the  neck    broken");     Johnson     r.    State 

accused  in  the  "dark  room-'  of  the  (Tex.  Cr.  App.  1905)    88  S.  ^W.  323 

jail  has  been  regarded  as  reasonably  R.  v.  Wild,  1  Mood.  Cr.  C.  452  (1835) 

calculated   to   induce  a   false   aocusa-  R.    v.   Thornton,    1   Mood.   Cr.  C.   27 

tion   and   the   statement   has    accord-  (1824). 

ingly  been  rejected.    People  v.  Rankin,  It  is  necessary  that  the  threats  or 

2  Wheel.  Cr.   (N.  Y.)   467   (1807).  promises  should  be  "  ?uch  as  to  afford 

The    question    of    admissibility    is  a  reasonable  presumption  that  the  de- 

largely    one    of    degree. —  Thus    the  fendant's    ans-wevs    were    influenced." 

threat  of  a  medical  man  to  examine  Com.  r.  Myers,  160  Mass.  530  (1894). 

the  body  of   a  female   defendant   ac-  Whether   accused   -was  under   the   in- 
cused of  concealing  a  new  born  child      fluence   of   fear   produced  by   threats 


1923  Effect  of  the  Peesence  of  Fieeaems.     §§  1512,  1513 


Threats  subsequent  to  confession. —  Threatening  statements 
made  to  the  declanant  after  a  confession  oould  not  be  part  of  the 
inducement  for  making  it  *  and,  except  so  far  as  they  throw  light 
on  the  existence  of  prior  inducements,  are  inadmissible. 

§  1512.  ( [/]    Misleading    Inducements;    Pain;    Threats); 

Threats  of  Punishment —  While  it  might  readily  seem  that  a 
threat  even  by  one  in  authority,  that  the  declarant  shall  be  com- 
mitted ^  or  punished  ^  for  his  crime,  unless  he  confesses,  would 
naturally  not  influence  an  innocent  person  of  ordinary  mental 
firmness  falsely  to  accuse  himself  of  crime,*  it  has  been  held 
in  early  English  *  and  some  American^  oases  that  should  one  in 
authority  over  the  declarant  threaten  him  with  arrest  unless  con- 
fession be  made,  the  statement  of  guilt  so  obtained  is  incompetent. 

§  1513.  C  [/]    Misleading    Inducements;    Pain;    Threats); 

Effect  of  Firearms —  The  mere  presence  of  firearms  in  the  posses- 
sion-^ or  control  ^  of  the  ofiioer,  having  the  declarant  in  custody, 
for  a  lawful  and  necessary  purpose,  e.  g.,  to  protect  the  prisoner 


when  he  made  inculpatory  statements 
to  officers,  is  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  cir- 
cumstances surrounding  the  making 
of  such  statements.  State  v.  Mann, 
39  Wash.  144,  81  Pac.  561   (1905). 

4.  Kollenberger  v.  People,  9  Colo. 
233,  11  Pac.  101  (1886)  ;  Simpson  v. 
State,  4  Humphr.  (Tenn.)  456  (1844); 
Geimsinger  v.  State,  (Tex.  Cr.  App. 
1901)  69  S.  W.  583;  State  B.  Jenkins, 
2  Tyler   (Vt.)   377    (1803). 

§  1512-1.  A  certain  vagueness,  as  a 
threat  to  an  accused  to  leave  him 
"  where  the  dogs  would  not  bother 
him  "  may,  so  far  from  lessening  the 
terrifying  quality  of  the  threat  by 
its  lack  of  definiteness,  actually  in- 
crease it  by  giving  scope  to  the  mag- 
nifying effect  of '  imagination  stimu- 
lated by  fear.  Beckham  v.  State,  100 
Ala.  15,  14  So.  859  (1893).  A  threat 
of  arrest  if  no  confession  is  made, 
coupled  with  a  promise  of  immunity 
if  the  desired  statement  is  given  may 
well  render  a  confession  untrust- 
worthy. Beery  v.  U.  S.,  2  Colo.  189, 
203   (1873). 


2.  Bohanan  v.  State,  92  Ga.  28 
(1893). 

3.  People  V.  McCallam,  103  N.  Y. 
587,  9  N.  E.  502,  3  N.  Y.  Cr.  189 
(1886);  State  v.  Cowan,  29  N.  C. 
239  (1847)  ;  Gentry  v.  State,  24  Tex. 
App.  80,  5  S.  W.  660  (1887)  ;  Shiff- 
let  V.  Com.,  14  Gratt.  (Va.)  652 
(1858). 

Great  excitement  on  the  part  of  the 
accused  when  arrested  is  no  ground 
for  excluding  a  confession.  People 
V.  Cokahnour,  120  Cal.  253,  52  Pac. 
585  (1898)  ;  Balls  v.  State,  (Tex. 
Cr.  App.  1897)  40  S.  W.  801. 

4.  R.  V.  Luckhurst,  6  Cox  Cr.  243 
(1853)  ;  E.  V.  Richards,  5  C.  &  P.  318 
(1832)  (mistress  to  servant)  ;  R.  v. 
Parratt,  4  C.  &  P.  570  (1831)  (sea 
captain  to  sailor)  ;  Thompson's  Case, 
1  Leach  Cr.  L.,  3d  ed.,  291  (1783) 
(injured  person). 

5.  Cook  V.  State,  32  Tex.  App.  37 
(1893)    (prosecuting  witness). 

§  1513-1.  Hornsby  v.  Sta,te,  94  Ala, 
55,  10  So.  522    (1891). 

2.  State  V.  Watt,  47  La.  Ann.  630, 
17  So.  164   (1895). 
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from  violence,*  are  not  regarded  as  exerting  such  a  controlling  in- 
fluence of  fear  upon  the  mind  of  the  declarant  as  would  render  his 
statement  involuntary.  Even  the  use  of  deadly  weapons  or  their 
exhibition  to  the  accused  *  in  effecting  his  arrest,^  are  not  deemed 
to  have  had  such  an  effect.  It  is  still  clearer  that  no  mis- 
leading inducement  can  he  thought  to  have  been  exerted  by  the 
presence  of  firearms  where  the  declarant  is  not  aware  that  the 
ofScers  have  them.®  Where,  however,  firearms  are  used  by  an 
ofiicer  having  the  prisoner  in  his  custody''^  for  the  expressed  pur- 
pose of  compelling  a  confession,  the  circumstance  is  of  great 
weight  against  the  admissibility  of  the  declaration. 

§  1514.  C  [/]  Misleading  Inducements) ;  Subject  of  Threat  or 

Promise;  Collateral  Matters. —  The  procedural  rule  of  exclusion  in 
case  of  a  confession  induced  by  a  threat  or  promise  extended  by 
one  in  authority  over  the  proceedings  is  highly  technical  in  many 
■of  its  aspects.  It  is,  for  example,  essential  to  its  operation  that 
the  threatened  injury  or  promised  good  should  be  intimately  con- 
nected wi^th  the  fate  of  the  accused  in  the  pending  proceedings. 
In  other  words,  the  subject-matter  of  the  threat  or  promise  must 
bear  a  close  relation  to  the  direct  power  of  the  "  person  in  author- 
ity." For  example,  the  promise  of  favors  to  be  extended  to  a 
prisoner  during  the  course  of  the  legal  proceedings  against  him 
as  a  consiideration  for  his  confession  may  not  necessiarily  relate 
to  benefits  so  connected  with  the  litigation,  or  its  ultimate  results, 
as  to  render  a  confession  so  obtained  ^  "  involuntary  "  under  the 
procedural  rule.^  The  advantage  to  be  secured  or  the  evil  to  be 
avoided,  may,  it  is  said,  he  merely  collateral  to  the  proceedings.* 
If  so,  the  procedural  rule  of  exclusion  does  not  operate,  propria 

3.  State  V.  Watt,  47  La.  Ann.  630,  sions,  p.  17  (1822)  (glass  of  gin)  ; 
17  So.  164   (1895).  Re  Stanbro,  1  Manit.  263,  268   (1884) 

4.  State  V.  De  Graflf,  113  N.  C.  688  (promise  of  further  employment)  ; 
(1893)  (revolver)  ;  Wilson  v.  State,  Com.  v.  Flood,  152  Mass.  529,  25  N.  E. 
3  Heisk.  (Tenn.)  232  (1871).  971    (1890)    (offer  by  a  physician  to 

5.  Terr.  v.  Emilio,  (N.  M.  1907)  procure  an  abortion  on  the  paramour 
89  Pae.  239.  of      accused)  ;      State     v.     Mitchell, 

6.  Williams  v.  State,  (Tex.  Cr.  App.  Phillips,  N.  C.  448  (1868). 

1908)   108  S.  W.  371.  3.  State  v.  Tatro,  50  Vt.  483  (1878) 

7.  State  V.  Albert,  50  La.  Ann.  481,  (release  from  solitary  confinement  in 
23  So.  609   (1898)    (sheriff).  irons).    "  Confessions  obtained  by  the 

§   1514-1.   State  v.   Grant,   22  Me.  influence  of  hope   or  fear   are  incom- 

174    (1842)    (escape  of  brother).  petent  evidence.     But  it  is  not  neces- 

2.  R.  ,:.  Lloyd,  6  C.  &  P.  393  ( 1834 )  sary  that  the  confession  should  be  the 

(allovring  prisoner  to  see  his  wife);  prisoner's  ovra   spontaneous  act;   and 

R.  V.  Sexton,  cited  in  Joy  on  Confes-  if  it  be  made  under  the  promise  of 
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vigore,  and  the  confession,  'thus  induced  is  regarded  as  "volun- 
tary." *  Thus  it  is  settled  that  confession  is  deemed  voluntary, 
i.  e.,  admissible,  if  made  in  order  that  the  declarant  m'ay  he  re- 
lieved by  the  j  ailor  or  other  officer  from  the  disgrace  and  discom- 
fort of  handcuffs,^  or  be  allowed  to  see  his  vrife®  or  be  separated 
from  other  persons  concerned  in  the  same  offenoeJ 

§  1515.  (  [/]  Misleading  Inducements;  Subject  of  Threat  or 
Promise) ;  Independent  Matters. —  The  propriety  of  -the  ml© 
which  admits  as  voluntary  confessions  induced  by  threats  or  prom- 
ises of  those  in  authority  which  do  not  relate  directly  to  the  issue 
of  the  proceedings  themselves  is  more  clearly  vindicated  where  the 
motive  for  the  confession  is  entirely  divorced  from  the  results  of 
the  criminal  litigation.  This  situation  is  presented,  for  example, 
where  the  object  of  making  the  incriminating  statement  is  to 
obtain  a  reward  offered  for  the  detection  of  the  criminal  himself.' 
Here  the  financial  advantage  is  entirely  independent  of  the  re- 
sults of  the  litigation  and  the  inducement  therefore  fails  to  re- 
quire the  operation  of  the  rule  of  procedural  exclusion.  A  fur- 
ther reason  for  the  same  result  is  furnished  by  the  fact  that  the 
aggrieved  individual  Who  has  offered  the  reward  is  not  a  "  person 
in  authority  "  within  the  meaning  of  the  rule  of  procedure.^  In 
like  mianner,  the  hope  of  being  able  to  compromise  or  compound 

some   collateral   benefit   or   boon,    no  In  Illinois  the  stricter  rule  has  been 

hope  or  fear  being  held  out  in  respect  applied   that   any   threat  or   promise 

to  the  criminal  charge  against  him,  it  on  the  part  of  an  ofiicer,  whether  its 

will  be  competent."     State  v.  Went-  subject-matter    be    collateral    to    the 

worth,  37  N.  H.  196   (1858).  proceedings   or   not,    causes   the    pro- 

4.   Alabama. —  Stone  v.   State,   105  cedural    rejection    of    the    confession, 

Ala.  60,  17  So.  114   (1894).  unless  it  shall  appear  that  there  is 

Georgia. —  Price  r.  State,   114  Ga.  no  reason  to  suppose  that  the  induce- 

855,  40  S.  E.  1015   (1902).  ment  held  out  was  calculated  to  re- 

lowa. —  State  v.   Fortner,   43   Iowa  suit  in  an  untrue  confession.     Shields 

494   (1876).  v.  People,   133   111.   App.   109    (1907). 

Kentucky. —  Rutherford  v.   Com.,   2  5.  State  v.  Tatro,  50  Vt.  483  (1878) ; 

Mete.  387    (1859).  State  v.  Cruse,  74  N.  C.  491    (1876). 

Missouri. —  State    v.    Hopkirk,    84  6.  Rex  v.  Lloyd,  6  C.  &  P.  393,  25 

Mo.  278   (1884).  E.  C.  L.  454    (1834). 

'New   Hampshire. —  State   v.   Went-  7.   Hunt  v.   State,    135  Ala.   1,   33 

worth,  37  N.  H.  196   (1858).  So.  339    (1903). 

New  Yorh.—  Oox  v.  People,   80  N.  §    151S-1.  McKinney  v.  State,   134 

Y.  500   (1880).  Ala.   134,  32  So.   726    (1901);   State 

North  Carolina. —  State  v.  Hardee,  v.  Wentworth,  37  N.  H.  196  (1858). 

83  N.  C.  619  (1880).  2.  Com.  v.  Howe,  2  Allen   (Mass.) 

England. —  Rex  v.  Green,  6  C.  &  P.  153   (1861). 
655,  25  E.   C.  L.  '633    (1834). 
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the  ci'iminal  offence  with  the  injured  person  does  not  present  a 
statement  of  criminal  liability  made  under  the  influence  of  this 
motive  from  being  received  in  evidence  as  "  voluntary."  ^  The 
rule  is  the  same  where  any  independent  advantage  is  offered  to  the 
declarant,  such  as  future  employment.* 

§  1516.  C  [/]  Misleading  Inducements);  Moral  or  religious. — 

Proof  that  an  incriminating  statement  was  made  by  one  accused 
of  crime  under  the  influence  of  a  moral  or  religious  inducement  to 
make  a  statement,  is  in  reality  a  guaranty  of  its  truth,  rather  than 
any  real  impairment  of  its  probative  force.-'-  Should  the  sole 
inducement  for  the  confession  be  a  desire  by  the  declarant  to  fol- 
low the  precepts  of  moral  obligation,  or  to  gain  a  spiritual  advance- 
ment ^  as  by  obliging  a  third  person,^  the  existence  of  such  an  in- 
ducement does  not  affect  the  validity  of  the  confession.^ 


3.  Meado-ws  v.  State,  136  Ala.  67, 
34  So.  183  (1902);  State  v.  Bruce, 
33  La.  Ann.  186  (1881).  The  pro- 
cedural situation  may  be  otherwise 
■where  the  compromise  negotiations 
are  undertaken  at  the  suggestion  of 
one  -whom  the  defendant  may  properly 
assume  is  clothed  -with  authority  in 
the  criminal  proceedings  and  -who 
gives  information  that  some  henefit 
will  accrue  to  the  accused  from  his 
so  doing  in  connection  with  the  crim- 
inal case  itself.  Austine  v.  People,  51 
111.  230   (1869)    (justice  of  the  peace). 

4.  Com.  V.  Howe,  2  Allen  (Mass.) 
159    (1861). 

§  1516-1.  Alabama. —  King  v.  State, 
40  Ala.   321    (1867). 

Georgia. —  Stafford  v.  State,  55  6a. 
591   (1876). 

Massachusetts. —  Com.  !'.  Drake,  15 
Mass.  161  (1818)  (confession  to  fel- 
lo  w  church  members ) . 

Tennessee. —  Matthews  v.  State,  9 
Lea  (Tenn.)  128,  42  Am.  Rep.  667 
(1882). 

England. —  R.  v.  Court,  7  C.  &  P. 
486  (1836)  ;  R.  v.  Gilham,  1  Mood. 
Cr.  C,  186  (1828)  (how  could  he 
"  hope  to  please  God  by  a  false- 
hood?") ;  R.  V.  Wild,  1  Moody  C.  C. 
452   (1835). 


Ireland. —  R.  v.  Gibney,  Jebb  Cr.  C. 
15   (1822). 
The  disapproval  of  judges  denying 

the  propriety  of  deliberately  using  re- 
ligious sanctions  to  induce  a  confes- 
sion, has  at  times  accompanied  a 
ruling  that  the  confession  itself  was 
voluntary,  i.  e.,  admissible.  R.  v. 
■\Vild,  1  Mood.  Cr.   C.  452    (1835). 

A  confession  of  guilt  made  to  a 
clergyman  has  been  rejected  as  dan- 
gerous, "  after  the  confidence  thus  cre- 
ated which  would  throw  the  prisoner 
off  his  guard."  R.  v.  Radford,  1 
Mood.  Cr.  C.  197  (1823).  It  is  dif- 
ficult, however,  to  resist  the  force  of 
the  pithy  statement  of  ilr.  Joy  in  his 
standard  work  on  Confessions  (p.  51). 
"  If  temporal  hopes  exist,  they  may 
lead  to  falsehood.  Spiritual  hopes  can 
lead  to  nothing  but  truth.'' 

2.  State  V.  Potter,  18  Conn.  178 
(1846)  ;  State  v.  Harman,  3  Harr. 
(Del.)    567    (1842);   R.  r.   Sleeman,  3 

Cox  Cr.  245    (1853)     (avoiding  sin)  ; 

R.  V.  Hewett,  Carr.  &  M.  534  (1842) 
(obtaining  forgiveness). 

3.  Shifflet's  Case,  14  Gratt.  665 
(1858)  (relieving  mother  of  suspi- 
cion) ;  R.  r.  Hodgson,  1  Lew.  Cr.  C. 
103    (1827)    (mistress). 

4.  Alchamn. — Huffm.in  r.  State,  130 
Ala.  89,  30  So.  394    (1900). 
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Moral  Inducements  hy  Officers. —  Nor  is  the  rule  modified  even 
when  the  moral  or  religious  inducement  to  speak  has  been  held 
out  to  the  declarant  by  an  of&cer^  or  other  person  in  authority  over 
the  proceedings*'  or  by  a  bystander  in  the  latter's  presence  and 
with  his  'tacit  approval.'^  Should  it  happen  that  the  officer  goes- 
so  far  as  to  promise  the  accused  that  if  he  will  do  his  moral  duty 
he  himself  will  do  what  he  can  for  the  declarant,*  this  does  not 
essentially  modify  the  situation.  The  subsequent  confession  is  still 
admissible. 

Fear  of  Death. —  The  fear  of  impending  death  has  no  tendency 
to  impair  the  trustworthiness  of  a  confession.® 

§  1517.  (  [/]  Misleading  Inducements;  Moral  or  religious); 

"  Better  tell  the  Truth." —  Much  conflict  exists  among  the  author- 
ities as  to  whether  a  mere  exhortation,  advice  or  suggestion  that 
the  declarant  should  tell  the  truth  contains  such  an  element  of 
implied  threat  or  covert  promise  when  made  by  one  in  authority 
as  to  render  incompetent  a  statement  of  guilt  given  in  pursuance 
of  it.  In  itself  considered,  the  suggestion  is  not  only  unobjection- 
able but  highly  calculated  to  add  to  the  force  of  the  statement  made 

District  of  Columlia. —  Hardy  i).  U.  Vermont. —  State   v.    Carr,    37    Vt. 

S.,  3  D.  C.  App.  35,  39  (1893).  193,  195   (1864). 

Georgia. —  Minton  v.  State,  99  Ga.  England. —  R.  v.  Moore,  3  Den.  Cr. 

App.  254,  25  S.  E.  626    (1896)  ;  Val-  C.  523   (1852). 

entine    v.    State,    77    Ga.    472,    479  5.   Rafe    v.   State,    20   Ga.    62,    68 

(1886).  (1856)     (sheriff);    Com.   v.   Mitchell, 

Kansas.— State  v.  Kornstett,  62  117  Mass.  432  (1875)  ;  State  y.  Rob- 
Kan.  221,  61  Pac.  805    (1900).  inson,  117  Mo.  649,  654,  660,  23  S.  W. 

Maryland. —  Nicholson  v.  State,  38  1066  (1893)    (sheriff)  ;  People  t).  Ken- 

Md.  153   (1873).  nedy,    159   N.   Y.    346,    54   N.   E.    51 

Massachiisetts. —  Com.  i).  Nott,  135  (1899)    (police  sergeant). 

Mass.  269   (1883).  6.  Valentine  v.   State,  77  Ga.  472, 

Minnesota. —  State  v.  Staley,  14  (1886)  (prosecutor)  ;  State  v.  Lips- 
Minn.  Ill   (1869).  comb,   160   Mo.    125,   60  S.   W.    1081 

Missouri. —  State  v.  Armstrong,  66  (1901)   (mayor)  ;  Grimsinger  v.  State, 

S.  W.  961   (1902).  (Tex.  Cr.  1901)   62  S.  W.  583   (magis- 

Neiv  York. — People  t;.  Kennedy,  159  trate)  ;  R.  v.  Jarvis,  10  Cox  Cr.  574, 

N.  y.  346,  54  N.  E.  51   (1899).  L.  R.,1  C.  C.  R.  96  (1867)    (prosecu- 

North   Carolina. —  State  v.  Cowan,  tor). 

7  Ired.  243   (1847).  7.  R.  v.  Reeve,  12  Cox  Cr.  179,  L. 

OMo.— Fonts  V.  State,  8  Ohio  St.  R.   1   C.   C.   R.   363    (1872)     (mother 

107  (1857).  ol  accused). 

South  Carolina. —  State  t).  Kirby,  1  8.  State    v.    White,    17    Kan.    487 

Strobh.  155    (1846).  (1877). 

Texas. —  Grimsinger    v.    State,    69  9.    State    -c.    Gorham,    67    Vt.    365 

S.  W.  583   (1901).  (1894)    (effects  of  poison). 
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in  response  to  it,  provided  the  mind  of  the  declarant  enables  him  to 
do  precisely  as  he  is  apparently  advised  to  do — tell  the  truth  to 
the  best  of  his  knowledge.  So  regarded,  the  recommendation,  in 
itself,  imposes  no  burden  on  the  will  of  the  accused.  Many  courts 
have  apparently  viewed  the  matter  in  this  light  and  have  received 
in  evidence  a  statement  prima  facie  so  induced.'^  The  ruling 
seems  justified,  as,  upon  the  surface,  the  inducement,  if  any, 
held  out  to  the  declarant  is  a  moral  one.^  It  is  required  that  no 
threat  or  promise  of  favor  by  one  in  authority  should  have  ac- 
companied the  suggestion.^ 

On  the  contrary  the  use  of  but  slightly  varying  expressions  such 
as  "  it  will  be  better  for  you  to  tell  all  you  know  "  *  or  "  you  had 
better  tell  the  truth  "  ^,  has  been  held  to  exclude  a  confession  so 
induced. 


§  1517-1.  Alabama. —  Huffman  v. 
State,  130  Ala.  89,  30  So.  894  (1900). 
But  see  Kelly  v.  State,  72  Ala.  244 
(1883). 

District  of  Columbia. —  Hardy  v.  U. 
S.,  3  App.  Cas.  35    (189?). 

Georgia. —  Jlinton  v.  State,  99  Ga. 
254,  25  S.  E.  636   (1896). 

Kansas. —  State  v.  Koenstett,  63 
Kan.  221,  61  Pac.  805  (1900). 

Louisiana. —  State  v.  Meekins,  41 
La.  Ann.  543,  6  So.  822  (1889).  But 
see  State  r.  Alexander,  109  La.  657, 
33  So.  600   (1903). 

Massachusetts. —  Com.  v.  Preece, 
140  Mass.   276,   5  N.   E.   494    (1885). 

Minnesota. —  State  v.  Staley,  14 
Minh.  105   (1869). 

Missouri. —  State  v.  Armstrong,  167 
Mo.  357,  66  S.  W.  961   (1903). 

Neto  York. —  People  v.  Randazzio, 
194  N.  Y.  147,  87  N.  E.  113   (1909). 

Ohio. —  Fonts  v.  State,  8  Ohio  St. 
98   (1857). 

Rhode  Island. — State  v.  Habib,  (E. 
1.  1894)   30  Atl.  463. 

South  Dakota. —  State  v.  Allison, 
124  N.  W.  747   (1910). 

Texas. —  Anderson  v.  State,  (Cr. 
App.  1899)    54  S.  W.  581. 

United  States. —  Lucasey  v.  U.  S., 
15  Fed.  Cas.  No.  8,588a,  2  Hayw.  & 
H.  86  (1853). 


England.— R.  v.  Reeve,  L.  R.  1  C. 
C.  363,  12  Cox  C.  C.  179,  41  L.  J. 
M.  C.  92,  26  L.  T.  Rep.  (N.  S.)  403, 
20  Wkly.  Rep.  631  (1872);  R.  r. 
Court,  7  C.  &  P.  486  (1836).  "  It  can 
hardly  be  said  that  telling  a  man  to 
speak  the  truth  is  advifeing  him  to 
confess  that  of  which  he  is  not 
guilty."  King  r.  State,  40  Ala.  321 
(1867)  Advice  to  a  prisoner  that  "  if 
he  v\ras  guilty,  it  could  not  put  him 
in  any  worse  condition,  and  he  had 
better  tell  the  truth  at  all  times,'' 
does  not  invalidate  a  confession. 
Fouts  V.  State,  8  Ohio  St.  98  ( 1857 ) . 
By  a  jailer  to  a,  female  prisoner; — 
"  If  the  commonwealth  would  use  any 
of  them  as  a,  witness,  he  supposed  it 
would  prefer  her  to  either  of  the 
others."  Held  voluntary  as  implying 
no  threat  or  promise.  Fife  V.  Com., 
39  Pa.  St.  429   (1857). 

2.  §  1516. 

3.  State  V.  Brooks,  220  Mo.  74,  119 
S,  W.  353    (1909). 

4.  People  V.  Silvers,  6  Cal.  App. 
69,  92  Pac.  506  (1907).  See  also, 
Biscoe  V.   State,  67   Md.  B    (1887). 

5.  Com.  V.  Myers,  160  Mass.  530 
(1894)  ;  Com.  i>.  Preece,  140  Mass. 
277,  278,  5  N.  E.  494  (1885);  Com. 
V.  Nott,  135  Mass.  269   (1883). 
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§  1518.  (  [/]  Misleading  Inducements;  Moral  or  religious; 
"  Better  tell  the  Truth  ") ;  Statement  rejected —  But,  in  this  con- 
nection, the  statement  of  the  person  in  au'thority  frequently  both 
in  tone,  gesture  and  language  goes  far  beyond  a  mere  admonition 
to  tell  the  truth,  for  its  own  sake.  The  accused  is  told  that  he 
had  better  tell  the  truth  or  that  it  would  be  better  for  him  if  he 
■did  tell  the  truth.  In  this  there  is  obviously  an  element  of  covert 
threat  that  there  will  be  an  ill  consequence  to  the  accused  in 
respect  to  the  case  if  he  does  not  follow  the  advice  thus  given 
him.  On  the  other  hand,  there  will  frequently  be  found  an  im- 
plied 'suggestion  that  some  benefit,  possibly  in  connection  with 
the  proceedings,  will  accrue  to  the  defendant  if  he  shall  declare 
himself  in  the  manner  requested.  There  is  plainly  danger  in 
auch  a  situation  lest  the  volition  of  the  accused  be  overpowered, 
that  he  will  state  the  truth,  not  as  it  is,  but  as  he  thinks  it  will 
be  pleasing  to  the  officer,  or  other  person  in  authority,  to  have  him 
•say  that  it  is.  Adopting  this  distinction^  the  courts  of  several 
jurisdictions  have  regarded  the  statement  of  an  accused  person 
thus  influenced  as  inadmissible  under  the  rule,  because  involun- 
tary.2 


§  1518-1.  Reg.  V.  Baldry,  5  Cox  C. 
C.  523,  a  Den.  C.  C.  430,  16  Jur.  590, 
21  L.  J.  M.  C.  130   (1852). 

2.  California. —  People  v.  Barrie,  49 
Cal.  342   (1874). 

Colorado. —  Beery  v.  U.  S.,  2  Colo. 
186   (1873). 

Kentucky. — ^Hudson  v.  Com.,  2  Duv. 
531    (1866). 

Maryland. —  Biscoe  v.  State,  67  Md. 
6,  8  Atl.  57    (1887). 

Massachusetts. —  Com.  v.  Myers, 
160  Mass.  530  (1894)  ;  Com.  v.  Nott, 
135  Mass.  269   (1883). 

l^cw  York. —  People  v.  Phillips,  42 
N.  Y.  200   (1870). 

'North  Carolina. —  State  V.  Drake, 
113  N.  C.  624    (1893). 

Pennsylvania. —  Rizzolo  v.  Com., 
126   Pa.   St.   54,   17  Atl.   520    (1889). 

Vermont. —  State  v.  W'alker,  34  Vt. 
296   (1861). 

Virginia. —  Vaughan  v.  Com.,  17 
Gratt.  576   (1867). 

England. —  Reg.  v.  Rose,   67   L.  J. 


Q.  B.  289,  78  L.  T.  119,  18  Cox  C.  C. 
717  ( 1898 )  ;  Reg.  V.  Fennell,  7  Q.  B. 
D.  147,  14  Cox  C.  C.  607,  45  J.  P. 
666,  50  L.  J.  M.  C.  126,  44  L.  T.  Rep. 
(N.  S.)  681,  29  Wkly.  Rep.  742 
(1881). 

Canada. —  R.  v.  Romp,  17  Ont.  567 
(1889) .  By  an  oiBcer  to  his  prisoner; 
— "  If  you  are  guilty,  I  would  advise 
you  to  make  an  honest  confession; 
it  might  be  easier  for  you.  It  is 
plain  against  you."  Excluded.  State 
V.  Drake,  113  N.  C.  624  (1893). 
"  It  is  said  that  these  were  only  in- 
ducements to  tell  the  truth,  and  had 
no  tendency  to  induce  a  confession 
that  was  not  true.  This  is  true  to 
the  ear  of  the  respondent,  but  it  is 
not  so  to  his  understanding.  .  .  . 
The  prisoner  understands  that, 
whether  he  is  innocent  or  not,  it  will 
in  some  way  better  his  condition  to 
tell  a  different  story."  State  v. 
Walker,  34  Vt.  296    (1861). 
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§   1519.  C[/]  Misleading  Inducements;  Moral  or  religious; 
"Better  tell  the  Truth;"  Statement  rejected);  Eejection  as  a 

Matter  of  Procedure —  It  would  seem,  that  if  the  rejection  of  pro- 
cedure is  to  be  the  controlling  rule  in  this  connection,  the  refusal 
to  receive  the  evidence  thus  induced  without  attempting  to  weigh 
its  force  is  the  sounder  administration.  As  these  decisions  point 
out,  it  by  no  means  follows  that  advising  the  prisoner  that  he 
"  had  better  tell  the  truth "  may  not,  in  a  given  case,  be  said 
with  reference  to  benefits  in  the  pending  proceedings  or,  in 
any  event,  have  been  so  understood  by  the  prisoner.-^  In  other 
words,  this  suggestion  may  convey  a  scantily  concealed  threat  ^  or 
intimate  a  vague  benefit  which  he  will  receive  in  the  event  of  a  con- 
fession. Under  these  circumstances,  especially  when  the  advice 
is  given  by  the  officer  in  charge  of  the  accused  ^  or  by  some  one  in 
his  presence,*  and  with  his  assent,  express  or  implied,  the  confes- 
sion is  invalidated  by  reason  of  that  which  procedure  regards  as 
a  misleading  inducement.^  And  the  correctness  of  the  ruling  is 
still  clearer  where  an  officer®  or  other  person  speaking  in  his  pres- 
ence without  rebuke  distinctly  suggests  a  gain  in  connection  with 
the  pending  proceedings  if  the  accused  will  only  tell  the  truth. 
In  such  an  event,  it  seems  fairly  clear  that  the  actual  inducement 
operative  upon  the  mind  of  the  declarant  is  not  1)0  tell  the  truth, 
but  to  state  as  truth  such  a  story  as  the  authorities  will  accept. 
For  does  not  the  fact  that  his  protestations  of  innocence  have 

§    1519-1.   State   v.   Nagle,  (R.   I.  North    Carolina. —  State    v.    Whit- 

1903)   54  Atl.  1063.  field,  70  N.  C.  356   (1874). 

2.  E..  V-  Hearn,  C.  &  M.  109  (1841).  Sg^fj^  Carolma.—  Sta.te  v.  Kirby,  1 

3.  Ford  V.  State,  75  Miss.  101,  21  gtrobh    378    (1847) 

So.  524   (1897)  ;  E.  V.  Enoch,  5  C.  &  ^,     '  ,  „.  ^            "              „  □     i  =  o 

„           /       ,    ,'        ,  , ,  ,  Vmted  States. —  Bram  v.  U.  S.,  168 

P.  539     1833)     constable).  „    „                   „                 ,              ' 

^     T,           TV.         o    n     J.    tr     ooK  U.  S.   533,  18   Sup.   182      1897    . 

4.  E.   V.   Laugher,   2   C.   &  K.  225  '             r            »          / 

(1846)    (husband  of  accused).  England.— -R.  v.  FermeW,  7  Q. -R.  T>. 

5.  California.— Feople  v.  Gonzales,       147    (1881);   R.  v.  Bate,  11  Cox  Cr. 
136  Cal.  666,  69  Pac.  487    (1902).  686   (1871). 

District  of  Columlia. — ^West  v.  U.  Ireland. —  R.    v.    Doherty,    13    Cox 

S.,   20   D.   C.  App.   347,  351    (1902).  Cr.   23    (1874). 

Loitmama.— State   V.    Auguste,    50  Canada.— B..  v.  Romp,  17  Ont.  567 

La.  Ann.  488,  33  So.  612    (1898).  (1889). 

Mississippi. —  Hamilton     v.     State,  „    „     •■.          r.,  ^     ^,.   «  i     »o    ^o 

»»  -MT-       aL    o„  c!      «n"   ,^ann^  6.    Hardin  V.  State,  66  Ark.  53,  48 

77  Miss.  675,  27  So.  60o   (1900).  ,      .„,      „ 

M-          •       ot  J-    .    tr  L„   iKiATr.  S.  W.  904   (1898)    (sheriff    ;  Com.  v. 

Missouri. —  State  v.  Hagan,  164  Mo.  •-'•      •           v         '    > 

654,  65  S.  W.  349   (1901).  Curtis,   97   Mass.   577    (1867)  ;    Com. 

New  Hampshire.—  State  v.  York,      V.  Harman.  4  Pa.  St.  269  (1846). 
37  N.  H.  175  (1858). 
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availed  nothing  show  him  conclusively  what  is  wanted,  whatever 
be  the  form  of  the  statement  actually  made  to  him  ? '' 

§  1520.  C  [/]  Misleading  Inducements;  Moral  or  religious); 

"  Ton  had  better  Confess." —  The  mental  effect  of  a  suggestion  that 
the  accused  had  better  confess  is  much  the  same  as  that  of  a 
declaration  that  he  had  better  tell  the  truth ; —  although,  in  form 
at  least,  the  injunction  to  tell  the  truth  presents  an  alternative 
of  self  exculpation  which  the  advice  to  confess  on  the  surface 
does  not.  As,  however,  the  advice  to  tell  the  truth  usually  pro- 
ceeds from  persons  in  authority  whose  course  in  accusing  or  ar- 
resting the  declarant  unequivocally  indicates  that  they  believe 
the  truth  to  be  that  the  declarant  is  guilty,  the  two  injunctions  are 
in  the  average  case,  practically  and  essentially  the  same.^  Con- 
sidered merely  as  an  exhortation  to  meet  the  moral  obligation  to 
tell  the  truth,  the  use  of  this  phrase  —  "  you  had  better  confess  " 
—  and  similar  advice  as  "  you'd  better  give  up  "  ^  have  been  held 
not  to  exclude  a  subsequent  confession.  Such  an  apparently 
harmless  suggestion  may,  however,  when  tendered  by  an  officer^  or 


7.  State  V.  Walker,  34  Vt.  395 
(1861). 

Viewed  in  this  light,  there  is  less 
absence  of  reason  in  the  rejection 
than  appeared  to  Willes,  J.,  when  he 
very  neatly  observed  that :  "  It  seems 
to  have  been  supposed  at  one  time 
that  saying  '  tell  the  truth '  meant 
in  effect  '  tell  a  lie.' "  R.  v.  Reeve, 
L.  R.  1  Cr.  C.  R.  363    (1872). 

§  1520-1.  So  far  as  the  basis  of 
the  thought  contained  in  the  utter- 
ance is  the  moral  obligation  to  frank 
avowal  of  the  truth,  certainly  no 
ground  is  afforded  for  distrusting  the 
statement  which  the  declarant  may 
thereupon  make. 

2.  State  V.  Vey,  (S.  D.  1908)  114 
N.  W.  719. 

3.  Alabama. —  Banks  v.  State,  84 
Ala.  430,  4  So.  382   (1887). 

Georgia. —  Green  v.  State,  88  Ga. 
516,  15  S.  E.  10   (1891)    (sheriff). 

Louisiana. —  State  v.  Alexander, 
109  La.  557,  33  So.  600   (1903). 

Massachusetts. —  Com.  v.  Nott,  135 
Mass.  269   (1883). 


Miohigan. —  Flagg  v.  Peeple,  40 
Mich.   706    (1879). 

North  Ga/roUna. —  State  v.  Davis, 
125  N.  C.  612,  34  S.  E.  198   (1899). 

United  States. — Sorenson  v.  United 
States,  (U.  S.  C.  C.  A.  Iowa  1906) 
143  Fed.  820. 

England. —  R.  v.  Shepherd,  7  C.  & 
P.  579  (1836)  (constable).  "The 
words,  '  You  had  better  tell  the 
truth,'  have  sometimes  been  held  or 
said  to  render  a  subsequent  confes- 
sion inadmissible,  because  they  would 
probably  be  understood  to  mean  that 
it  would  be  better  to  say  something, 
and  that  "  the  truth  "  in  the  mind  of 
the  speaker  implied  a  confession  of 
guilt.  The  Queen  v.  Jarvis,  L.  R. 
1  C.  C.  96,  99;  R.  V.  Fennell,  14  Cox 
C.  C.  607;  R.  V.  Doherty,  13  Cox  C. 
C.  23.  But  similar  words,  when  not 
implying  that  the  speaker  expected  a 
confession,  but  only  the  truth,  have 
been  held  or  said  not  to  render  a 
subsequent  confession  inadmissible. 
The  Queen  «.  Reeve,  L.  R.  1  C.  C.  362; 
S.  C.  12  Cox  C.  C.  179 ;  Pollock,  C.  B., 
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other  person  in  authority  over  the  proceedings/  or  even  when 
offered  by  a  private  individual®  suggest  a  vague  benefit  from 
compliance®  or  be  deemed  to  hide  a  threat,  equally  intangible,  in 
case  the  admonition  be  disregarded.  Viewed  in  this  light,  an 
intimation  to  the  declarant  that  he  had  better  confess''  or  that 
things  will  be  worse  for  him  if  he  does  not,*  has  been  treated  as  an 
inducement  invalidating  a  confession  which  may  reasonably  be 
assumed  to  have  been  made  in  pursuance  of  it.® 

Wish  or  Demand  for  Confession. —  A  mere  wish  that  the  ac- 
cused should  make  a  confession-"*  though  proceeding  from  one  in 
authority  or  made  to  him  by  the  injured  person-^^  does  not  impair 


in  R.  V.  Baldry,  5  Cox  C.  C.  523,  529. 
In  the  present  case,  the  words  used 
were,  in  the  first  place,  '  You  had 
better  own  up;  '  and  these  were 
equivalent  to  saying  '  You  had  better 
confess.'  The  words  which  follow 
imply  that  denial  would  be  useless, 
because  the  defendant  had  been  seen 
to  do  the  act.  Finally,  there  was  an 
intimation  that  other  criminal  acts 
could  be  proved  against  him.  These 
words  were  spoken  before  an  arrest, 
to  be  sure,  but  by  a  police  officer,  in 
the  police  station,  and  in  the  pres- 
ence of  the  officer  in  charge,  who  ap- 
pears to  have  been  the  common 
superior  of  the  speaker  and  of  the 
defendant.  They  were  not  simply  an 
admonition  to  tell  the  truth,  but  they 
held  out  an  inducement  to  make  a 
confession  of  guilt.  The  confession, 
therefore,  should  have  been  excluded; 
and,  on  this  ground  only,  the  excep- 
tions must  be  sustained."  Com.  v. 
Nott,  135  Mass.  272  (1883).  This 
must  be  held  to  have  operated  on  her 
mind  as  a.  promise  of  or  encourage- 
ment to  hope  for  favor.  State  v. 
York,  37  N".  H.  181, 184  ( 1858 )  ( "  had 
better  own  it"). 

4.  R.  V.  Thompson,  13  Cox.  Cr.  181 
(1876)    (prosecutor). 

6.  Johnson  v.  State,  (Miss.  1907) 
43  So.  606 ;  E.  ».  Walkley,  6  C.  &  P. 
175  (1833);  R.  v.  Kingston,  4  C.  & 
P.    387    (1830)     (medical   man). 

6.  Not  even  a  direct  assertion  that 
no  favor  will  be  shown  the  declarant 


in  the  event  of  a  full  disclosure  is 
sufficient  to  extinguish  the  spark  of 
hope  contained  in  the  suggestion. 
State  V.  Brockman,  46  Mo.  569 
(1870). 

7.  Alabama.—  Banks  v.  State,  84 
Ala.  430,  4  So.  382  (1887). 

Georgia. —  Dixon  v.  State,  113  Ga. 
1039,   39   S.  E.   846    (1901). 

Louisiana. —  State  v.  Nelson,  3  La. 
Ann.  499    (1848). 

Michigan. —  People  v.  Clarke,  105 
Mich.  169,  63  N.  W.  1117  (1895) 
(unless  confession  made  before 
twelve  o'clock  it  cannot  avail ) . 

North  Carolina. — ^State  v.  Winston, 
116  N.   C.  990,  21  S.  E.  37    (1895). 

Virginia. —  Vaughan's  Case,  17 
Graft.   580    (1867). 

England. —  R.  v.  Cheverton,  2  P.  & 
F.  833  (1862)  ;  R.  v.  Warringham,  2 
Den.  Cr.  C.  447  (1851)  ;  R.  V.  Mills,  6 
C.  &  P.  146  (1833)  ("no  use  to 
deny").  See  also  Willis  v.  State,  93 
Ga.  208,  19  S.  E.  43  (1893)  ;  Com.  V. 
Tuckerman,  10  Gray  (Mass.)  192 
(1857). 

8.  State  V.  Brockman,  46  Mo.  569 
(1870)  ;  R.  V.  Coley,  10  Cox  €r.  536 
(1868)    (constable). 

9.  Mitchell  r.  State,  (Miss.  1898) 
24  So.  312;  People  V.  Ward,  15  Wend. 
(N.  Y.)    231    (1836). 

10.  R.  V.  Shaw,  6  C.  &  P.  372 
(1834). 

11.  Com.  t>.  Sego,  125  Mass.  210 
(1878). 
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a  confession  given  in  compliance  with  the  suggestion.  The  rule 
is  the  same  where  a  confession  is  devmnded,^^  provided  nothing 
is  promised  and  nothing  is  threatened. 

§  1521.  C  [/]  Misleading  Inducements);  Who  are  "  Persons  in 
Authority." —  Persons  in  authority/  within  the  meaning  of  the 
procedural  rule  now  under  consideration,  are  such  as  are  legally 
entitled  to  control  the  liberty  of  the  accused,  to  decide  as  to  what 
shall  he  done  with  the  defendant  or,  in  other  respects,  to  direct 
the  course  of  the  criminal  proceedings.^  Authority  in  this  con- 
nection may  be  delegated  expressly  or  by  implication.^  The 
term  "  person  in  authority  "  may  therefore,  extend,  so  far  as  to 
designate  any  one  who  acts  in  the  presence  of  a  person  clothed 
with  legal  authority,  under  color  of  his  power  in  the  matter,  with- 
out contradiction  or  rebuke  from  the  latter.*  The  procedural 
rule  under  examination  goes  so  far  as  to  provide  that  when  a  con- 
fession has  been  made  by  one  to  whom  threats  or  promises  have 
been  addressed  by  such  a  person  in  authority  that  it  will  be  judi- 
cially assumed,  in  the  absence  of  evidence  to  the  contrary,  that 
the  confession  was  made  in  pursuance  of  the  inducement.^     A. 


12.  R.  V.  E«ason,  12  Cox.  Cr.  328 
(1872).  "I  must  know  more  about 
it." 

§  1521-1.  State  v.  Spaugh,  300  Mo. 
571,  98  S.  W.  55    (1906). 

2.  E.  V.  Stacey,  14  Q.  B.  789,  14 
Jur.   549    (1850). 

3.  E.  V.  Garner,  3  C.  &  M.  930,  3 
Cox  C.  C.  175,  1  Den.  C.  C.  320,  13 
Jur.  944,  18  L.  J.  M.  C.  1,  3  New 
Sess.  Cas.  329,  F.  &  M.  7,  61  B.  C. 
L.  920   (1848). 

4.  Morehead  v.  State,  9  Humphr. 
(Tenn.)  635  (1849);  R.  v.  Millen,  3 
Cox.  C.  C.  507  ( 1849 )  ■,'R.v.  Laugher, 
2  C.  &  K.  225,  2  Cox.  C.  C.  134,  61 
E.  C.  L.  235  (1846).  And  see  Jolin- 
son  V.  State,  76  Ga.  76    (1885). 

5.  Alabama. —  Hooter  v.  State,  81 
Ala.  51,  1  So.  574   (1886). 

California. —  People  v.  Thompson, 
84  Cal.  598,  34  Pac.  384   (1890). 

Georgia. —  Green  v.  State,  88  Ga. 
516,  15  S.  E.  10,  30  Am.  St.  Eep.  167 
(1891). 

Kentucky. —  Collins  v.  Com.,  25  S. 
W.  743,  15  Ky.  L.  Rep  691   (1894). 


Louisiana. —  State  v.  Nelson,  3  La. 
Ann.  497    (1848). 

Massachusetts. —  Com.  v.  Myera, 
160  Mass.  530,  36  N.  E.  48   (1894). 

Minnesota. —  State  V.  Staley,  14 
Minn.  105    (1869). 

Mississippi. —  Jones  v.  State,  58 
Miss.  349   (1880). 

Neio  Hampshire. —  State  v.  York, 
37  N.  H.  175    (1858). 

New  York. — People  v.  McMahon,  15 
N.  Y.  384    (1857). 

Ohio. —  Searles  V.  State,  6  Ohio  Cir. 
Ct.  331   (1892). 

Oregon. —  State  v.  Wintzingerode, 
9  Or.  153    (1881). 

South  Carolina. —  State  v.  Carson. 
36  S.  C.  524,  15  S.  E.  588    (1892). 

Tennessee. —  Deathridge  v.  State,  1 
Sneed  75   (1853). 

Texas. —  Clayton  v.  State,  31  Tex. 
Cr.  489,  31  S.  W.  255   (1893). 

Vermont. —  State  v.  Day,  55  Vt. 
510    (1883). 

England. —  R.  v.  Thompson,  2  Q.  B. 
12,  13  Cox  C.  C.  181   (1876). 
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superior  official  in  a  government  department  having  the  right  to 
give  orders  to  the  accused  vsrith  relation  to  the  business  of  the 
office  is  not  a  "  person  in  authority  "  within  the  meaning  of  the 
rule.® 

§  1522.  ( t^2  Misleading  Inducements;  Wlio  are  "Persons 
in  Autliority");  An  artificial  Kule —  It  is  not  sufficient  that  the 
person  extending  a  misleading  inducement  should  have  been  he- 
lieved,  reasonably  and  necessarily,  to  be  a  person  in  authority. 
He  must,  actually  and  legally,  have  been  a  person  in  authority. 
The  technical  and  artificial  nature  of  the  rule  of  pro- 
cedure prevailing  on  this  subject  is  well  illustrated  by  this  fact. 
Members  of  the  jailors'  family,  possessing  keys  to  the  cells,^  pri- 
vate detectives  presenting  every  appearance  of  being  officers  of  the 
law,^  may  offer,  with  procedural  impunity,  precisely  similar  tbreats 
or  promises  to  a  declarant.  The  reason  for  this  anomaly  is  that 
these  individuals  are  not  "persons  in  authority."  The  declarant 
thinks  that  they  are.  His  mental  attitude  toward  any  incriminat- 
ing statement  on  the  subject  is  exactly  the  same  as  if  they  were.^ 
Yet  the  confession  is  voluntary  and  admissible. 

A  Different  View. —  So  intangible  a  distinction  between  actual 
and  ostensible  authority  has,  very  reasonably,  failed  to  commend 
itself  to  certain  distinguished  courts,  who  extend  the  function  of 
"  persons  in  authority  "  so  far  as  to  include,  in  the  language  of 
the  supreme  court  of  Alabama,*  "  any  person  connected  with  the 
prosecution  or  connected  with  the  accused,  who  may,  considering 
his  relations  and  condition,  be  fairly  supposed  by  him  to  have 
power  to  secure  him  whatever  of  benefit  is  promised,  or  to  in- 
fluence the  threatened  injury."  ^ 

§  1523.  C  [/]  Misleading  Inducements;  Who  are  "Persons 
in  Authority");  O&cevs — Among  persons  in  authority  by  far 
the  more  numerous  and  insistent  offenders  against  these  procedural 
rules  and  the  policy  on  which  they  are  based  are  officers  of  the 

6.  Rex  V.  Ryan,  9  Ont.  L.  Rep.  137  3.  People  v.  Wolcott,  51  Mich.  612, 

(1905)    (superintendent  of  mails,  and  17  N.  W.  78   (1883) ;  R.  v.  Fre-win,  6 

letter-carrier).  Cox  C.  C.  530   (1855). 

§    1522-1.     Shifflet    V.     C!om.,     14  4.  Murphy    v.    State,    63    Ala.    1 

Grat.    (Va.)   653    (1858).  (1879). 

2.  Dumas    v.  State,     63    Ga.     600  5.  People  V.  Clarke,  (Mich.  1895) 

(1879)  ;   Early  v.  Com.,  86  Va.  921,  62  N.  W.  1117. 
11  S.  E.  795   (1890);  U.  S.  V.  Stone, 
8  Fed.  232    (1881). 
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law,^  including  the  jailers,^  who  hold  the  prisoner  in  custody.^ 
The  rule  of  procedure,  in  determining,  who  is  a  person  in  au- 
thority is  guided  by  the  actual  nature  of  the  situation,  rather  than 
by  the  facts  as  they  appeared  to  the  prisoner.  The  mere  fact  that 
the  person  to  whom  confession  is  made  is  an  officer  does  not  answer 
the  purpose ;  he  must  be  connected  with  the  prosecution,  and  have 
authority  over  the  prisoner  by  virtue  of  that  relation.*    As  a  mat- 


§  1523-1.  The  wife  of  an  ofScer 
may  be  within  the  prohibition.  R. 
V.  Hardwick,  1  C.  &  P.  98  (1823) 
( constable ) . 

2.  Rex  V.  Gilham,  1  Moody,  C.  C. 
186    (1838). 

A  prison  guard,  having  no  ostensi- 
ble authority  over  the  prisoner  or 
the  course  of  the  proceedings,  cannot 
well  be  deemed  to  be  a  person  in  au- 
thority. State  V.  Bradford,  156  Mo. 
91,  56  S.  W.  898  (1900).  A  mem- 
ber of  the  jailer's  family  or  staff  is 
in  the  same  position; — not  being  re- 
garded as  in  control  of  the  prisoner 
and  the  proceedings.  Shifflet's  Case, 
14  Gratt.  (Va.)  657  (1858).  A  pri- 
vate detective  "  working  up "  the 
case,  is  not  "  in  authority ''  within 
the  meaning  of  the  rule.  Early  v. 
Com.,  86  Va.  921    (1890). 

3.  Alabama. —  Newman  v.  State,  49 
Ala.  9    (1873). 

California. —  People  v.  Thompson, 
84  Cal.   598,  24  Pac.   384    (1890). 

Delaware. —  State  v.  Bostiek,  4 
Harr.  563    (1845). 

Georgia. —  Puller  v.  State,  109  Ga. 
809,  35  S.  E.  298   (1900)    (sheriff). 

Kentucky. —  Collins  v.  Com.,  25  S. 
W.  743,   15  Ky.  L.  Rep.  691    (1894). 

Minnesota. —  State  v,  Staley,  14 
Minn.  105   (1869). 

New  Hampshire. — State  v.  York, 
37  N.  H.   175    (1858). 

Virginia. —  Vaughan  v.  Com.,  17 
Gratt.  576   (1867). 

Temporary  custody,  by  deputation 
from  an  officer  is  not  sufficient  to 
make  the  custodian  a  person  in  au- 
thority within  the  meaning  of  the 
rule.  R.  V.  Vernon,  12  Cox  Cr.  153 
(1872).     So  a  deputy  sheriff  not  in 


charge  of  the  jail  in  which  the  declar- 
ant is  confined  has  been  held  not 
to  be  within  the  rule  of  exclusion. 
State  V.  Gossett,  9  Rich.  (S.  C.)  428 
(1856). 

The  considerations  of  public  policy 
affecting  the  matter  are  thus  stated 
by  the  Supreme  Court  of  Georgia: 
"  We  shall  content  ourselves,  in  this 
case,  with  announcing  our  purpose  to 
adhere  closely  to  the  plain  mandates 
of  our  own  statute  as  expressed  in 
§§  3793  and  3793  of  the  code,  and 
with  putting  the  seal  of  our  condem- 
nation upon  the  practice  too  much 
indulged  in  by  officers  and  quasi- 
officers,  such  as  detectives,  in  extort- 
ing or  otherwise  improperly  obtain- 
ing confessions  from  prisoners  in 
their  custody.  It  is  a  gross  and  in- 
excusable abuse  of  authority,  on  the 
part  of  m*n  occupying  official  posi- 
tions or  assuming  to  act  officially,  to 
thus  take  advantage  of  the  helpless- 
ness or  ignorance  of  persons  charged 
with  crime,  who  are  to  a  greater  or 
less  extent  under  their  control  or  in 
their  power,  and  we  deem  it  our  duty 
to  thus  rebuke  such  conduct  in  un- 
mistakable terms."  Green  v.  State,  88 
Ga.  516   (1891). 

4.  Beggarly  v.  State,  8  Baxt.  520 
(1875);  Com.  v.  Smith,  10  Gratt. 
(A.)  734  (1853);  U.  S.  V.  Stone,  8 
Fed.  Rep.  254,  262  (1881),  per  Ham- 
mond, J.;  R.  V.  Moore,  3  Den.  523, 
13  Eng.  Law  &  Eq.  583,  3  Ben.  & 
Heard,  Lead.  Cas.  499  (1852);  1 
Whart.  Crim.  Law  (7th  ed.),  §  693, 
p.  609;  State  V.  Gossett,  9  Rich. 
(S.  C.)  Law,  428;  State  v.  Cook,  15 
Rich.  (S.  C.)  Law,  29;  Wiley  f. 
State,  3  Cold.   (Tenn.)   362. 
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ter  of  reason,  however,  it  has  been  very  properly  held  that  the 
ostensible  authority  of  the  officer,  as  it  may  reasonably  be  supposed 
to  have  appeared  to  the  declarant  rather  than  the  extent  of  his 
actual  powers  as  limited  by  law,  constitutes  the  measure  of  the 
inducement  held  out  by  him  to  one  who  subsequently  makes  a  con- 
fession of  guilt.® 

§  1524.  C[/]  Misleading  Inducements;  Who  are  "Persons 

in  Authority;"  Officers);  Implied  Assent It  is  not  essential 

that  the  falsifying  suggestion  should  have  been  made  by  the  offi- 
cer personally  and  directly.  It  is  sufficient  if  the  accused  might 
reasonably  have  inferred  that  the  statement,  though  made  by 
another,  carried  with  it  the  officers  assent  to  and  approval  of  its 
purport.^  Statements  made  in  the  presence  of  such  an  officer  by  a 
third  person  may  properly  be  regarded  in  many  eases  as  the  utter- 
ance of  the  officer  himself  if  made  in  his  hearing  by  one  who 
may  fairly  be  taken  to  be  his  agent,  or  as,  in  some  degree,  repre- 
senting him.^  The  inference  of  the  jailer's  assent  to  the  making 
of  a  suggestion  naturally  arises  when  the  presence  in  the  jail  or 
other  place  of  confinement  of  the  person  who  makes  it  must 
necessarily  have  been  with  the  consent  of  the  officer.  The  place 
is  within  the  exclusive  control  of  the  officers  of  the  law.  They 
alone  determine  who  shall  be  there  and  on  what  matters  they  may 
properly  be  engaged.^  This  inference  is  strengthened  where  the 
presence  of  the  one  making  the  statement  leading  to  a  confession , 
is  permitted  by  the  guardians  of  the  law  at  an  unusual  time,*  or 

6.    E.  V.  Kamakana,   3  Haw.   313,  in  authority.     TTie  foundation  of  all 

315    (1871)  ;  R.  V.  Moore,  2  Den.  Cr.  rules,  and  of  the  ruling  in  each  indi- 

C.    526    (1852).     The   confession   in-  vidual  case   upon  this   sul)ject,   rests 

duced  may  be  a  judicial  one.     Little  upon   an   anxiety   to   exclude   confes- 

V.  State,   (Neb.  1910)   127  N.  W.  895  sions  that  are  probably  not  true;  and 

(plea  of  guilty).  therefore,   to  exclude   those   that  are 

§    1524-1.     "  Hence    we    have    the  not     voluntary,     because     such     are 

judgment  of  English  jurists   against  probably  untrue."    State  v.  Vaigneur, 

the  admissibility  of  a  confession  ob-  5  Rich.   (S.  C.)   391,  400   (1852). 
tained  by  temporal  inducement,  held  2.   State  v.  Sherman,  (Mont.  1907) 

out  in  the  shape  of  threat,   promise  90  Pac.  981. 

or    hope    of    favor,    touching    one's  3.    Johnson   v.  State,  '61  Ga.   305 

escape  from  the  charge  against  him,  (1878)    (confession  at  jail). 
by   a   person   in   authority,   or  where  4.    "  None  of  these  persons  was  the 

such  person  appeared  to  sanction  such  officer  in  charge ;  but  their  admission 

threat  or   inducement,   and  a  master  to  the  cell,  at  such  an  unreasonable 

or  mistress,  or  prosecutor,  is  placed,  hour  carried   with   it  an   implication 

in  this  respect  in  the  category  of  one  of  the  officer's  consent  to  their  mis- 
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where  some  other  significant  circumstance  is  calculated  to  sug- 
gest to  the  declarant  that  the  threat  or  promise  is  in  reality  made 
to  him  with  official  approval.  Courts  will  not  permit  the  proced- 
ural rule  in  question  to  be  circumvented  by  the  simple  expedient 
of  allowing  a  third  person  to  exercise  the  influence  of  an  officer 
over  the  mind  of  a  prisoner  with  no  responsibility  on  the  ofiicial's 
part.  The  remark,  however,  of  a  bystander  for  whose  observa- 
tions the  officer  is  in  no  way  accountable  does  not  affect  the  ad- 
missibility of  a  subsequent  confession  which  it  may  have  induced.^ 

§   1524a.  an  Misleading  Inducements;  Who  are  "Persons 
in    Autliority;"    Officers);    A    Question  of    Public    Policy. —  It 

would  seem  that  the  English  rule  that  the  arresting  officer  should 
not  lay  a  trap  in  this  connection  for  the  prisoner^  and  the  general 
rule  that  the  persistent  interrogation  of  prisoners  by  officers  is 
to  be  discouraged  ^  are  of  doubtful  public  utility.  Such  question- 
ings are  not  often,  it  is  true,  conducted  with  entire  fairness  to 
the  prisoner.^  Still,  it  is  probable  that  substantial  injury  is  sel- 
dom done  in  this  way  to  the  cause  of  an  innocent  person.  The 
truth  or  falsity  of  statements  thus  secured  is  eventually  deter- 
mined by  the  actual  reality  of  things  and  it  will  happen  ^but  in  few; 
instances  that  the  bare  statement  of  the  accused  can  be  decisive 
against  him.  The  modem  elaborate  preparation  for  trial  with 
information   pouring   in   from   all   sides   through   a   practically 

sion,  and  respondent  could  scarcely  do  so,  or  offering  him  an  opportunity- 
fail  to  be  impressed  tiiat  their  as-  to  consult  -with  counsel  or  friends, 
surances  were  made  with  full  au-  The  defendant's  counsel  objected  to 
thority."  People  v.  Wolcott,  51  Mich.  the  admission  in  evidence  of  state- 
612  (1883).  ments  then  made  by  the  prisoner  to 
Where  nothing  appears  but  the  fact  the  police  officers,  tending  to  show  his 
of  questioning  one  accused  of  crime  guilt.  But  it  was  ruled  that,  in  the 
at  an  unusual  hour,  no  ground  is  absence  of  any  evidence  of  threats  or 
furnished  for  rejecting  a  confession.  promises  other  than  might  be  inferred 
"  The  prisoner  was  taken  and  carried  from  the  above,  such  statements  were 
to  New  Bedford  by  two  police  officers,  admissible  in  evidence."  Ckim.  v.  Cuf- 
upon  suspicion  that  he  was  guilty  of  fee,  108  Mass.  285  (1871). 
the  murder  of  Howard;  that  they  5.  Roszczyniala,  v.  State,  (Wis. 
stripped  him  of  his  clothing,  and  1905)  104  N.  W.  113. 
searched  him,  and  placed  him  in  a  cell  §  1524a-l.  R.  v.  Hiated,  19  Cox  C. 
at    the    station   house;    and   that   at  C.  16   (1898). 

about  ten  o'clock  at  night  they  took  2.   R.  v.  Histed,  19   Cox  C.   C.   16 

him  out  of  his  cell  for  the  purpose  (1898),  per  Hawkins,  J.;  R.  t). Stokes, 

of    questioning    and    examining    him,  17   .Jur.   193    (1853). 

and  examined  him  from  that  time  till  3.     R.    v.    Mick,    3    F.    &    H.    823 

midnight,  without  warning  him  of  his  (1863). 
right  not  to  answer  unless  he  chose  to 
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■ubiquitoTis  press  and  many  other  means  of  rapid  communication 
presents  a  very  different  situation,  regarding  any  incriminating 
statement  whicli  an  accused  may  make,  from  that  existing  in  rural 
England  at  the  time  when  the  rule  in  question  arose.  In  those 
days  a  prisoner's  trial  was  a  hasty  performance  and  judge  and 
jury  sitting  at  any  Assize  town  could  scarcely  know  what  was  tak- 
ing place  in  the  next  parish.  In  the  rare  instances,  when  an  inno- 
cent man  is  so  overwrought  as  to  make  false  statements  against 
himself,  the  error  is  almost  certain,  under  the  conditions  of  a 
modern  criminal  trial,  to  be  rectified  upon  investigation.  Should 
it  happen,  however,  that  a  guilty  person  has  been  led  to  point  out 
the  existence  of  facts  which,  when  compared  with  reality,  are 
discovered  to  be  actually  true,  there  would  seem  but  little  cause 
for  regret.  So  far  as  any  self-incrimination  fails,  when  tested 
by  the  actuality  of  the  facts  to  which  it  refers,  to  be  corrob- 
orated by  them,  it  is  but  little  to  be  apprehended  that  a  jury  will 
give  it  undue  weight  against  the  prisoner.  It  is  far  more  probable 
that  should  judicial  interrogation  be  explicitly  or  implicitly  for- 
bidden, valuable  clues,  easily  followed  only  when  the  matter  is 
fresh,  will  be  lost  both  to  society  and  to  one  \in justly  accused. 
Public  justice  may  thus  be  prevented  from  learning  its  original 
mistake  and  from  punishing  the  real  offender,  while  the  person  un- 
der arrest  is,  at  the  same  time,  deprived  of  all  opportunity  of 
proving  his  innocence  and  reduced  to  a  bare,  unconvincing  lasser- 
tion  of  it  which  the  law  itself  has  made  it  impossible  for  him 
to  verify.* 

4.    "  Tliose  English  Justices  of  the  ducing  at  any  time   its  just  effect." 

Peace,  who  seem  alarmed  at  the  least  40    Edinburgh    Review,    190     (1824), 

chance   of  hearing  truth  from  a  cul-  by  Mr.    (afterwards  Lord  Chief  Jus- 

prit,    and    so   earnestly    entreat   him  tice)   Denman. 

to  disclose  nothing  that  can  ever  tend  Duress  excluded. —  It  will  be  under- 

to  bring  guilt  home  to  him,  are  rather  stood  that  the  foregoing  observations, 

to  be  admired  for  romantic  generos-  equally  applicable   to   misleading  in- 

ity,  than  for  wisdom,  or  any  benefi-  ducements    and   judicial    self-inerimi- 

cial  consequences  resulting  from  that  nation,     have     reference     merely     to 

conduct  to  the  public.     Innocence  may  questioning,  -when  done  in  a  manner 

be    deprived   of    great    advantages    if  and   to   an    extent   which   introduces 

deterred    from    promptly    telling    its  no  element  of  duress  into  the  causes 

own  unvarnished  tale;   to  keep  back  which  lead  to  the   statement.     That 

full   information   is,   in   some  events,  one  accused  of  crime  should  be  com- 

nearly  equivalent  to  confessing  guilt,  pelled  to  speak  is  by  no  means  the 

and  the  warning  which  prevents  the  same  thing  as  forcing  him  to  make 

story  from  being  related  at  the  earli-  a  statement  to  a  particular  effect, 
est  moment,  may  prevent  it  from  pro- 
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§  1525.  C[/]  Misleading  Inducements;  Who  are  "Persons 

/n /I ufhor/Vy";,- Public  Prosecutors. —  Next  in  order  of  import- 
ance in  what  the  rule  under  consideration  regards  as  pernicious 
activity,  but  whicli,  from  another  point  of  view,  may  be  deemed 
highly  creditable  work  in  the  social  interest,  stand  the  public 
prosecutor  and  his  assistants.^  AVhile  the  practice  of  securing  a 
prisoner's  statement  in  this  way  is,  it  is  said,  to  be  condemned.' 
the  mere  fact  that  a  written  confession  was  made  in  the  office  of 
the  prosecuting  attorney  and  in  response  to  questions  asked  by 
that  official  *  furnishes  no  ground  for  rejecting  an  otherwise  com- 
petent declaration. 

§  1526.  C[/]  Misleading  Inducements;  Who  are  "Persons 
in  Authority");  Committing  Magistrates. — An  important  element 
of  the  preliminary  proceedings  is  the  committing  magistrate  be- 
fore whom  the  prisoner  in  the  first  instance  is  brought.-^  In  case 
of  an  English  magistrate,  his  clerk  is  a  "  person  in  authority."  " 
In  any  case  where  a  prisoner  has  made  a  statement  in  answer  to 
questions  by  a  person  in  authority  it  is  within  the  discretion  of 
the  judge  to  reject  it  for  himself.  This  course,  it  has  been  said, 
should  be  the  one  adopted  where  there  is  ground  for  believing  that 
the  accused  on  account  of  pressure  applied  by  the  questioner  or 
in  order  to  escape  from  custody  may  have  been  led  to  make  a  con- 
fession.^ It  has  been  well  suggested  that  even  from  the  stand- 
point of  the  prisoner,  it  would  be  of  great  advantage  were  the 
established  practice  to  include  an  opportunity  to  the  accused  to 
make  in  'detail  and  in  some  formal  way  before  a  committing  mag- 

§  1525-1.  California. —  People  v.  the  statement.  Howard  v.  Common- 
Silvers,  6  Cal.  App.  69,  92  Pac.  506  wealth,  28  Ky.  L.  Rep.  737,  90  S.  W. 
(1907).  578    (1906). 

oi. —  Simmons  v.  State,  61  2.  State  v.  Stibbens,  188  Mo.  387, 


Miss.   243    (1883).  87  S.  W.  460    (1905) 

New  York. —  People    v.    Kurtz,  42  3.  State  v.  Stibbens,  188  Mo.  387, 

Hun    (N.  Y.)    335    (1886).  87  S.  W.  460    (1905). 

Ohio. —  Searles    v.   State,  6     Ohio.  §  1526-1.   Austine  v.  People,  51  111. 

Cir.  Ct.  331   (1892).  236   (1869)  ;  U.  S.  V.  Cooper,  25  Fed. 

South   Dakota. —  State  v.   Sanders,  Cas.  No.  14,864  (1857)  ;  R.  v.  Clewes, 

114  N.  W.   717    (1908).  4  C.  &  P.  221  19  E.  C.  L.  485   (1830). 

Texas. —  Neeley   v.   State,    27   Tex.  3.  R.  v.  Drew,  8  C.  &  P.  140,  34  E. 

App.     315,     17     S.    W.    376     (1889).  C.  L.  654    (1837). 

Where  one  is  informed  by  the  public  3.  Rex  v.  Knight,   (Eng.  1905)    69 

prosecutor  prior  to  making  a  eonfes-  J.  P.   108,   20  Cox.  Or.  Cas.   711,  21 

sion  that  no  immunity  can  be  granted.  Times  L.  R.  310. 
a  trial  judge  is  justified  in  receiving 
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istrate  such  a  statement  regarding  the  transaction  as  he  shall  see 
fit.  That  he  should  not  be  compelled  to  make  a  statement  may  be 
conceded;  still  less,  should  a  confession  of  guilt  be  demanded. 
While,  however,  the  matter  is  still  fresh  it  may  be  within  the  power 
of  the  accused  person  to  make  so  clear  a  statement  as  will  justify 
his  immediate  release  or  furnish  valuable  assistance  in  establish- 
ing the  identity  of  the  real  offender.  Little  logical  reason  would 
exist  for  discrediting  the  reliability  of  the  statement  so  far  as  it 
is  one  of  guilt  and  the  opportunity  for  consulting  counsel  and 
fabricating  a  defence,  of  insanity  or  otherwise,  has  not  yet  arrived. 
In  many  cases,  such  a  course  would  be  in  the  line  of  real  fairness 
to  the  defendant.  An  innocent  man  finds  it  for  his  advantage  to 
avail  himself  of  the  earliest  opportunity  to  give  his  story.  It 
would  seem  much  better  to  afford  him  an  official,  responsible  chan- 
nel for  doing  so  rather  than  turn  him  over  to  the  irresponsible 
questionings  of  police  officers,  newspaper  reporters,  detectives  of 
various  sorts,  fellow  prisoners  who  worm  into  his  confidence  and 
•the  like.  That  the  accused  should  be  examined,  and  repeatedly 
examined,  in  some  form  or  other,  is  almost  inevitable.  The  real 
question  is  whether  such  an  examination  had  better  be  in  writ- 
ing and  drawn  up  by  a  public  official  as  a  matter  of  record  or  left 
to  private  and  self  seeking  persons  with  the  consequent  inaccur- 
acies in  understanding  what  was  said  by  the  accused  and  in  re- 
peating it  to  others.*    It  is  said  that  such  a  practice  before  com- 

4.  "  Unwilling  to  allow  a  magistrate  absurd,  in  view  of  the  fact  that  the 

to  institute,  as  a  matter  of  course,  a  prisoner  has  now  a  right  to  testify, 

formal  examination,  and  place  the  re-  to   suggest   that   the  power   to   com- 

•sult  on  record,  we  leave  the  same  in-  pel  him  to  do  so  would  be  a.  positive 

formation    to   be    fished   for   by    the  benefit   to   the   innocent,   and  yet   it 

sheriff  who  makes  the  arrest,  by  the  may  very  well  be  true  in  some  cases, 

jailer,   by   a   fellow   prisoner   turned  Innocent  men  always  take  the  stand, 

informer,  or  by  the  detective  in  dis-  and  when   they  do  not,   the  present 

guise,   and  only  require   the   witness  rule   is  liable   to   prove  a   dangerous 

who  proves  it  to  add,  perhaps,    per-  snare ;     for     although     the     statutes 

jury   to   fraud,   in  swearing  that  no  which   give   the    accused   a  right   to 

undue  means  were  used  to  elicit  the  testify   provide   that   his   not  taking 

confession."   Baldwin,  Mod,  Pol.  Inst.,  advantage  of  it  shall  raise  no  preju- 

p.   126.  dice   against  him,   and   although   the 

Even  in  trials  in  court,  it  is  by  no  jury  is  always  instructed  not  to 
means  at  all  times  certain  that  the  allow  his  silence  to  affect  their  judg- 
accused  benefits  from  his  privilege  of  ment,  it  does  manifestly  have  a  de- 
silence  to  the  extent  claimed  by  the  cisive  influence  on  the  verdict  at 
admirers  of  the  rule.  The  human  times."  The  Judicial  use  of  Torture, 
mind  may  not  be  so  constituted  as  to  A.  Lawrence  Lowell,  Esq.,  11  Harv. 
permit  it  to  happen.     "It  may  seem  L.  Rev.,  p.  298. 


1941  Injured  Peesons  as  Peivatb  Peosecutoes.        §  1527 

mitting  magistrates  would  be  liable  to  abuse  and  it  is  truly 
claimed  that  there  are  evils  in  the  French  system  of  procedure. 
But  it  is  to  be  observed  that  all  human  institutions  are  liable  to 
abuse  and  that  it  is  really  to  the  excesses  of  the  French  system 
rather  than  to  its  underlying  principle  that  just  exception  is  to 
be  taken.  Whatever  else  is  to  be  said  of  it,  it  is  at  least  true  that 
it  is  effective  in  the  detection  and  punishment  of  crime.  In  this 
respect,  it  compares  favorably  with  systems  of  jurisprudence 
where  the  work  of  the  courts  enjoys  so  little  popular  respect  that 
a  larger  percentage  of  death  sentences  are  inflicted  by  mobs  than 
by  public  officers,  and  crimes  of  this  nature  go  entirely  un- 
punished. 

§  1527.  C[/]  Misleading  Inducements;  Who  are  "Persons 
in  Autliority");  Private  Prosecutors,  injured  Persons,  etc.;  English 
Eule. —  Whether  a  'private  prosecutor  or  injured  person  is  prop- 
erly to  be  regarded  as  one  in  authority,  depends  upon  the  relation 
which,  in  any  given  jurisdiction,  such  an  individual  occupies  in 
relation  to  the  prosecution  itself.  In  England  where  there  are 
no  public  prosecuting  officers  who  may  officially  represent  the  in- 
terests of  society,  the  private  prosecutor  is  litis  magister}  He  is, 
therefore  a  "  person  in  authority,"  as  having  control  of  the  pro- 
ceedings.^ The  same  power  of  direction  extends  to  the  attorneys* 
and  other  agents*  employed  by  or  acting  for  the  injured  party 

§    1527-1.    U.  S.  V.  stone,   8  Fed.  plied,  to  act  for  him,  as  a,  married 

260     (1881);    Stephen,    Hist.    Crim.  daughter  not  a  member  of  his  family 

Law,  I  493.  (R.    v.    Sleeman,     6     Cox     Cr.     245 

2.  R.  V.  Thompson,  1  Leach  C.  C.  (1853))   are  not  sufficient  to  exclude 

291    (1783).  a  confession    induced   by   threats  or 

Statements  of  members  of  his  fam-  promises  made  by  one  so  disconnected 

ily  with  implied  assent  are  those  of  with  the  proceedings, 
a      person      in      authority.       R.      v.  3.  R.  v.  Croydon,  3  Cox  Cr.  C.  67 

Simpson,  1  Moody  Or.  C.  410   (1834)  (1846). 

(mother).     A  similar  rule  applies  to  4.  R.  v.  Moore,  3   C.  &  K.   153,  5 

the   statements  of  any  one  made  in  Cox  C.  C.  555,  2  Den.  C.  C.  522,  16 

the   prosecutor's  presence  under   cir-  Jur.  621,  21  L.  J.  M.  C.  199,  12  Eng. 

cumstances  which  reasonably  lead  to  L.  &  Eq.   583    (1852)     (wife);   R.  v. 

the   inference  of  their    adoption    by  Warringham,     2     Den.     Cr.     C.     447 

him.     R.  ».  Luckhurst,  6  Cox  Cr.  243  (1851)     (wife);    R.   v.    Upchurch,    1 

(1853)     (asking   questions   in   prose-  Moody  C.  C.  465    (1836)    (wife)  ;  R. 

cutor's    presence)  ;    R.   v.   Garner,     1  v.   Taylor,     8     C.   &  P.   734     (1839) 

Den.    Cr.    C.     331     (1848)      (medical  (wife);  R.  v.  Enoch,  5  C.  &  P.  539, 

man).     But  the  inducements   of  one  24  E.  C.  L.  696    (1833)    (person  as- 

who  is  merely  a  relative  of  the  prose-  sisting  a  constable), 
cutor,  without  agency,  express  or  im- 


§  1528  Confessions.  1942 

and  to  constables  or  other  officers^  or  persons*  assisting  him''  within 
the  sphere  of  their  respective  duties. 

Moral  Authority. —  Under  the  earlier  English  practice,  it  was 
not  even  necessary,  in  order  to  exclude  a  confession,  that  the  one 
to  whom  it  was  made  should  have  been  a  person  in  legal  author- 
ity quoad  the- pending  proceedings.  It  was  regarded  as  sviffieient, 
in  this  connection,  should  the  person  whose  threats  or  promises 
induced  the  confession  appear  to  have  stood  in  any  position  of 
authority  whatever  by  which  he  was  regarded  as  entitled  to  con- 
trol the  will  of  tile  declarant.  For  example,  the  authority  of  the 
master  of  a  vessel  over  one  of  his  sailors,*  that  of  a  master  or 
mistress  over  a  servant  ®  have  been  held  to  place  such  persons  so 
far  in  control  of  the  volition  of  the  one  standing  in  the  subordi- 
nate capacity,  that  promises  or  threats  might  properly  be  re- 
garded as  disqualifying  inducements  excluding  a  resulting 
statement  of  guilt.  Such,  however,  was  the  proced\iral  effect 
of  the  threat  or  promise  where  the  person  exercising  dominion  was 
likely  to  become  a  prosecutor  for  crime-^"  but  not  otherwise.-^'- 

§  1528.  (  Ul  Misleading  Inducements;  Who  are  "Persons 
in  Authority;"  Private  Prosecutors,  injured  Persons,  etc.); 

Rule  in  the  United  States Certain    American  jurisdictions^    fol- 

5.  R.  V.  Enoch,  5  C.  &  P.  539,  24  362  (1872)  (parent  and  minor 
E.  C.  L.  696;  1  Phil.  Ev.  407  (1833)  ;  child).  "But  it  is  only  where  the 
R.  V.  Gibbons,  1  C.  &  P.  97  (1823)  offence  concerns  the  master  or  mis- 
( prosecutor's  constajble).  tress    that    their     holding    out    the 

6.  E.  V.  Stacey,  14  Q.  B.  789,  14  threat  or  the  promise  renders  the 
Jur.  549   (1850).  confession        inadmissible.''        R.      V. 

7.  R.  i:  Pressly,  6  C.  &  P.  183,  35  Moore,  2  Den.  Cr.  C.  522   (1852). 

E.  C.  L.  384   (1833).  §    1528-1.    Arlamas. —  Sullivan  v. 

8.  R.  V.  Parratt,  4  C.  &  P.  570,  19  State,  66  Ark.  506,  51  S.  W.  828 
E.  C.  L.  654   (1831).  (1899)    (owner  of  stolen  property). 

9.  R.  y.  Taylor,  8  C.  &  P.  733,  34  Georgia.—  Frain  v.  State,  40  Ga. 
C.  C.  L.  990   (1839).  529    (1869). 

10.  "  In  the  present  case,  the  Louisiana. —  State  v.  Mims,  43  La. 
offence  of  the  prisoner,  in  killing  her       Ann.  532,  9  So.  113    (1891). 

child  or  concealing  its  dead  body,  was  Slississippi. —  State    r.    Smith,    72 

in  no  way  an  offence  against  the  mis-  Miss.  420,  IS  So.  482    (1S95). 

tress  of  the  house;   she  was  not  the  Minsoiiri. —  State   r.   Brockman,   46 

prosecutrix  then,    and   there  was   no  Mo.  570    (1870). 

probability  of  herself  or  the  husband  North    CnroUnn. —  State    ».    Whit- 
being  the  prosecutor  of  an  indictment  field,  70  N.  C.  356   (1874). 
for    that   offence."      R.    r.    Moore,    2  TrnHP.tser.— Deathridge  v.  State,  1 
Den.  Cr.  C.  523   (1852).  Sneed  75   (1853). 

11.  Queen  v.  Reeve,  L.  R.  1  C.  C. 
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low  the  analogy  of  the  English  practice,  so  far  as  to  regard  the 
private  prosecutor  or  injured  individual  as  a  person  "  in  author- 
ity."  ^ 

On  the  other  hand,  in  a  majority  of  American  states,  where 
the  interests  of  the  community  in  the  enforcement  of  the  criminal 
code  is  entrusted  to  public  officials,  elected  or  appointed  under 
provisions  of  law,  it  has  very  reasonably  been  considered  that 
the  injured  person  cannot  fairly  be  regarded  as  one  in  authority.'^ 
While  the  procedural  rule  of  exclusion  no  longer  applies  to  a  con- 
fession induced  by  the  threats  or  promises  of  such  a  prosecuting 
witness,  the  question  of  trustworthiness  still  remains.  What- 
ever may  be  the  operation  of  the  rule  of  procedure,  the  logical 
influence  of  a  misleading  inducement  may  affect  the  credibility 
of  the  statement,  even  below  the  point  at  which  the  jury  could 
rationally  act  in  accordance  with  it.  In  each  case,  therefore,  the 
court  will  decide,  in  view  of  all  the  facts,  what  was  the  actual  mis- 
leading effect,  if  any,  of  an  inducement  held  out  to  the  declarant 
by  an  injured  person,  in  view  of  the  latter's  known  relation  to  the 
proseciition.* 

Federal  Courts. — A  still  stricter  rule,  in  this  connection,  has 
been  applied  in  federal  courts  of  the  United  States^  where  the 
public  interest  in  the  detection  and  punishment  of  crime  is  at  no 
time  represented  by  a  private  individual.  The  inducements  held 
out  by  an  injured  person  are  not,  therefore,  deemed  to  affect  the 
admissibility  of  a  confession.®     A  somewhat  similar  relation  to 

2.  An  employer  may  be  a  person  in  6.  "  Under  our  federal  practice 
authority. —  Hamilton  v.  State,  77  from  the  earlie3t  times,  and  hy  force 
Miss.  675,  27  So.  606   (1900).                    of  the  statute,  the   district  attorney 

3.  People  V.  Finer,  (Cal.  App.  is  the  only  prosecutor  kno-wn  to  our 
1909)  105  Pac.  780;  Ward  v.  People,  law,  and  as  a  matter  of  fact,  in  this 
3  Hill  (N.  Y.)  395  (1843)  ;  1  Whart.  court,  at  least,  no  private  prosecutor 
Crim.  L.   (7th  ed),  §§  692,  686.  has    ever    been    recognized. 

Whatever  the  authority  of  the  in-  Rev.  St.  §  771;  U.  S.  v.  Mundel,  66 

jured  party  to  promise   immunity  to  Call,    (Va.)    245,   247;    U.   S.   r.   Mc- 

the   accused,   a  subsequent  retraction  Avoy,  4  Blatchf.  418 ;  U.  S.  v.  Blais- 

by    the    arresting  officer    of    such  a  dell,    3    Ben.    132,    143,    where    the 

promise  renders  the  declarant's  con-  court  refused  to  recognize  an  agree- 

fession   thereafter  competent.     Ward  ment  of  the  executive  department  not 

V.     People,     3     Hill     (N.     Y.)     395  to   prosecute   the   offender,    and    said 

(1842).  that   'when  there   is  no   district   at- 

4.  JIurphy  v.  State,  63  Ala.  3  torney  in  commission,  the  govern- 
(879)  ;  Com.  r.  Morey,  1  Gray  ment  cannot  prosecute  in  this  court.' 
(Mass.)    463    (1854).  1  Bish.  Crim.  Pr.   §  278  et  seq."     U. 

5.  U.  S.  V.  Stone,  8  Fed.  232  S.  r.  Stone,  8  Fed.  232,  261  (1881), 
(1881).  per  Hammond,  J. 
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that  of  a  person  in  authority  to  one  accused  of  crime  may,  how- 
ever, exist  between  officials  of  different  grades  in  a  particular 
branch  of  the  public  service.  For  example,  a  superior  official 
whose  duty  it  is  to  investigate  and  prosecute  oifences  committed 
by  inferior  office  holders  against  the  laws  and  regulations  of  the 
department  of  government  to  which  the  accused  belongs  may 
reasonably  be  held  to  be  a  person  in  authority  in  relation  to  a 
subordinate  official^  Superior  official  position  would  not,  how- 
ever, suffice  to  have  such  an  effect.^ 

§  1529.  C  [/]  Misleading  Inducements;  Who  are  "Persons 
in   Autliority " ) ;    Bystanders,    Friends,    fellow    Prisoners,    etc 

Little  reason  exists  for  treating  a  threat  or  promise  of  a  bystander^ 
as  constituting  a  disqualifying  inducement  which  would  require 
the  rejection  of  a  confession  subsequently  made.  It  would  not 
be  material,  in  such  a  connection,  that  the  person  whose  threat 
or  promise  influenced  the  declaration  of  guilt  was  a  friend,"  who  is 


7.  Beery  v.  U.  S.,  2  Colo.  186 
(1873)  (confession  of  one  accused  of 
stealing  from  a,  post-office  to  an  agent 
of  the  post-office  department). 

8.  "  Of  course  such  inducement 
must  be  held  out  to  the  accused  by 
some  one  who  has,  or  is  supposed  by 
the  accused  to  have,  some  power  or 
authority  to  assure  to  him  the  prom- 
ised good  or  cause  or  influence  the 
threatened  injury."  Com.  v.  Morey, 
1  Gray  (Mass.)  46  (1854).  "The 
person  must  have  some  authority  over 
the  prosecution  of  that  particular 
offence,  whether  he  be  an  officer  of 
the  law  or  not.  The  mere  fact  that 
he  is  an  officer  does  not  answer  the 
purpose;  he  must  be  connected  with 
the  prosecution  and  have  authority 
through  that  connection  over  the  pris- 
oner." U.  S.  V.  Stone,  8  Fed.  260 
(1881). 

§   1529-1. 
Houst.  Cr.  C. 
r.  Gibbons,  1 


State  y.  Darnell, 
(Del.)  332  (1870)  ; 
C.  &  P.  97    (1833)  ; 


1 

R. 

E. 

V.  Tyler,  1  C.  &  P.  139  (1823);  R. 
V.  Row,  R.  &  R.  153  (1809)  (nine 
bystanders  having  nothing  to  do  with 
the  arrest).  "If  some  officious  per- 
son, not  at  all  so  related  to  the  prose- 


cution for  the  crime,  should,  by 
threats  or  promises  extort  a  confes- 
sion, it  would  be  a.  question,  not  of 
the  competency  of  the  evidence  for 
the  judges  to  decide,  but  of  its 
weight  with  the  jury.  The  elements 
entering  into  the  preliminary  inquiry 
by  the  judge,  where  he  is  called  on 
to  determine  the  competency  of  the 
evidence,  are  these:  (1)  Has  the 
person  to  whom,  or  in  whose  pres- 
ence, or  by  whose  sanction,  the  al- 
leged confession  was  made,  any  au- 
thority? (2)  Were  the  threats  or 
promises  of  that  character  that 
should  exclude  the  confession  as  one 
made  involuntarily?  Both  these 
questions  being  answered  in  the 
affirmative,  the  evidence  is  excluded 
as  a,  matter  of  law.''  U.  S.  v.  Stone, 
8  Fed.  Rep.  232,  256  (1881),  per 
Hammond,  J. 

2.  State  r.  Potter,  18  Conn.  178 
(1864);  State  V.  Caldwell,  50  La. 
Ann.  666,  23  So.  869  (189S);  State 
V.  Grant,  32  ile.  171  (1842);  State 
r.  Carrick,  16  Nev.  128  (1881) 
(bondsmen).  But  the  mere  sugges- 
tion of  a  friend  that  if  one  accused 
of    crime   would   confess    to   him,   he 
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hiding  the  accused  as  a  fugitive  from  justice^  or  temporarily 
shielding  him  from  a  sheriff's  posse.*  Even  the  fact  that  such  a 
statement  was  made  in  the  presence  of  an  arresting  officer,  with  no 
dissent  of  any  kind  from  the  latter,  does  not  necessarily  make 
the  declaration  of  the  defendant  "  involuntary,"  °  though  the 
question  may  fairly  be  regarded  as  a  close  one.*  In  like  manner 
the  advice  or  suggestions  of  a  fellow  prisoner  will  not,  standing 
alone,  be  regarded  as  furnishing  a  disqualifying  inducement  in 
such  a  sense  as  to  cause  the  procedural  exclusion  of  the  confes- 
sion to  take  place.''  A  statement,  however,  by  a  fellow  prisoner 
in  presence  of  the  arresting  officer  may  reasonably  be  regarded  as 
having  been  made  by  one  in  authority,  provided,  that  ratification 
by  the  official  can  fairly  be  inferred.^  This  is  in  accordance  with 
the  general  rule  to  be  deduced  from  the  cases  which  hold  that 
where  a  confession  is  obtained  through  the  medium  of  a  sugges- 
tion offered  by  a  person  from  whom  the  prisoner  can  have  noth- 
ing to  hope  or  to  fear  no  reason  is  presented  for  invoking  the 


(witness)  would  buy  his  crop  and 
help  him  to  leave  the  country  has 
been  held  to  render  a  confession  in- 
voluntarjt.  Anderson  v.  State,  (Ala. 
1894)    16  So.  108. 

3.  Young  V.  Com.,  8  Bush  (Ky.) 
370    (1871). 

4.  "  The  general  doctrine  is  indis- 
putable, that  confessions  which  are 
'  forced  from  the  mind  by  the  flattery 
of  hope  or  the  torture  of  fear '  are 
considered  as  made  under  mental 
duress,  and  therefore  incompetent  as 
evidence;  but  whether  they  are  so  ex- 
torted must  depend  on  the  character 
of  the  authority,  power,  or  influence 
by  which  they  are  induced;  and  it 
will  not  be  presumed  that  a  person 
having  no  control  over  a  prisoner,  or 
the  charge  against  him,  or  authority 
to  make  good  a  promise  or  execute 
a  threat,  could  without  physical 
force,  or  duress  at  least,  so  far  in- 
spire either  hope  or  fear  in  his  mind 
as  to  induce  a  false  confession  of  his 
guilt.  While  therefore  it  is  clear 
that  confessions  induced  by  the  prom- 
ises, threats  or  advice  of  the  prose- 
cutor  or   officer   having  the   prisoner 


in  charge,  or  of  any  one  having  au- 
thority over  him,  or  the  prosecution 
itself,  or  of,  '  a  private  person  in  the 
presence  of  one  in  authority,'  whose 
acquiescence  may  be  presumed,  will 
not  be  deemed  voluntary,  and  will  be 
rejected.  The  rule  is  generally  the  re- 
verse in  relation  to  confessions 
superinduced  by  indifferent  persons, 
acting  officiously,  without  any  kind 
of  authority;  and  confessions  made 
under  such  circumstances  will  be  ad- 
mitted in  evidence."  Young  v.  Com., 
8   Bush    (Ky.)    366    (1871). 

5.  Ulrich  v.  People,  39  Mich.  249 
(1878). 

6.  R.  V.  Pountney,  7  C.  &  P.  302 
(1836).  That  the  statement  should 
have  been  made  to  the  master  of  the 
declarant  does  not  render  it  inadmis- 
sible. Smith's  Case,  10  Gratt.  (Va.) 
737   (1853). 

7.  E.  V.  Shaw,  6  C.  &  P.  372 
(1823).  See,  contra,  Freeman  v. 
Brewster,   (Ga.  1894)    21  S.  E.  165. 

8.  R.  V.  Millen,  3  Cox  Cr.  C.  507 
(1849).  But  see,  contra,  E.  v.  Par- 
ker, 8  Cox  Cr.  465   (1861). 
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operation  of  the  procedural  rule  of  exclusion.®  Judicial  adminis- 
tration, however,  sharply  distinguishes  between  the  rejection  of 
procedure  based  upon  the  fact  of  a  threat  or  promise  offered  by 
some  one  in  authority  over  the  proceedings  and  the  logical  im- 
pairment of  probative  force  due  to  the  operation  of  a  misleading 
inducement  by  whomever  offered.  Even  where  the  threat  or 
promise  has  been  held  oiit  by  a  bystander,  fellow  prisoner  or  other 
person  evidently  having  no  aiithority  over  the  proceedings,  the 
action  of  any  of  these  persons  or,  indeed,  the  advice  or  suggestion 
of  any  one  on  which  the  accused  is  induced  to  act  may  adversely 
effect  the  weight  to  be  attached  to  his  confession  and  even,  in  an 
extreme  case,  reduce  its  probative  force  below  the  point  at  which 
the  jury  could  reasonably  act  upon  it.  This  situation  would 
justify  if  not  require  the  exclusion  of  such  a  confession  upon 
ordinary  principles  of   administration.-^" 

§   1530.  (^[/]   Misleading  Inducements);  Effect  of  Arrest 

The  mere  fact  that  the  incriminating  statement  is  made  while 
the    declarant    is    under    arrest,^    or    is    in    the    hand    of    the 


9.  Alabama. — -ilurpliy  v.  State,  63 
Ala.   3    (1879). 

Louisiana. —  State  r.  Griffin,  48  La. 
Ann.  1409,  20  So.  905  (1896)  (re- 
quest  of   reporter). 

Massachusetts. —  Com.  v.  Morey,  1 
Gray   (Mass.)    463    (1854). 

Pennsylvania. —  Com.  i'.  Wilson, 
186  Pa.  1,  40  Atl.  283  (1898)  (seek- 
ing admission  to   band  of  outlaws). 

Tii-ffinia. —  Early's  Case,  86  Va. 
927,  11  S.  E.  795  (1890)  (private  de- 
tective). 

E)7filriiid.—  'R.  v.  Taylor,  8  C.  &  P. 
734   (1839),  per  Patterson,  J. 

But  the  cases  have  gone  beyond 
this  apparently  self-evident  principle. 
See,  for  example.  Rex.  r.  Dunn,  4  C. 
&  P.  543  (1831),  where  Bosanquet, 
J.  says ;  "  any  person  telling  a  pris- 
oner that  it  will  be  l)ettor  for  him  to 
confess  will  always  exclude  a  confes- 
sion made  to  that  person." 

On  tl  e  contrary,  however,  where 
an  ignorant  person  is  inteiTogated  by 
one  wlinm  he  may  suppose  to  have 
some  authority  over  the  course  of 
justice,    the   confession   has   been   re- 


jected, though  a  more  intelligent  per- 
son would  not  have  been  in  any  way 
misled.  Gregg  f.  State,  (Ala.  1895)  17 
So.  321  (negro  woman  suspected  of 
infanticide). 

10.  People  V.  Wolcott,  51  Jlich. 
614,  17  X.  W.  78  (1883)  (visitors  to 
j-ail,  with  implied  official  authority  1  -. 
State  r.  Force,  (Xeb.  1903)  95  X.  W. 
42  (father,  urging  confession  from 
minor  son)  ;  Beggarly  c.  State,  8 
Baxt.  (Tenn.)  526  (1875).  §§  386 
et  seq. 

§  1530-1.  Alabama. —  Stevens  i'. 
State,  35  So.  132  (1903)  ;  \Aniite  i'. 
State,  133  Ala.  122,  32  So.  139 
(1902). 

Arkansas. —  Croshy  v.  State,  134 
S.  W.  781    (1910). 

California. —  People  c.  Walker,  140 
Cal.  153,  73  Pac.  831  (1903)  ;  People 
r.  Miller,  135  Cal.  69,  67  Pac.  13 
(1901). 

Drlnn-arr. —  St-ate  r.  Quinn,  2  Pen. 
339,  -15  Atl.  544  (1899);  State  v. 
Trusty,  1  Penn.  319,  40  Atl.  766 
(1898). 

Floritla.— Sims  i.  State.  53  Si\  mS 
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(1910);  Williams  V.  State,  37  So. 
521  (1904);  Green  v.  State,  40  Fla. 
191,  33  So.  851    (1898). 

Georgia. —  Brown  i:  State,  3  Ga. 
App.  479,  60  S.  E.  216  (1908)  ;  Price 
V.  State,  114  Ga.  855,  40  S.  E.  1015 
(1902). 

Idaho. —  State  v.  Davis,  6  Idaho 
159,  63  Pac.  678    (1898). 

Indiana. —  Ginn  v.  State,  161  Ind. 
292,  68  N.  E.  294  (1903)  (made  to 
private  person)  ;  Walker  v.  State,  136 
Ind.  663,  668,   36  JM.  E.  356    (1893). 

Iowa. —  State  v.  Icenbice,  101  N.  W. 
273  (1904);  State  v.  Storms,  113 
Iowa  385,  85  N.  W.  610   (1901). 

Kentucky. —  Carpenter  v.  Com.,  29 
Ky.  L.  Rep.  107,  92  S.  W.  552 
( 1906 )  ;  Hathaway  v.  Com.,  26  Ky. 
L.  Eep.  630,  82  S.  W.  400    (1904). 

Louisiana. —  State  v.  Hogan,  117 
La.  863,  42  So.  352  (1906)  ;  State  v. 
Rugero,  117  La,  1040,  42  So.  495 
( 1906 )  ;  State  v.  Baudcin,  115  La. 
773,  40  So.  42  (1905)  ;  State  v.  Rob- 
ertson, 111  La.  35,  35  So.  375  (1903). 

Maryland. —  Young  v.  State,  90 
Md.  579,  45  Atl.  531    (1900). 

Massachusetts. —  Com.  v.  Devaney, 
182  Mass.  33,  64  N.  E.  402   (1902). 

Michigan. —  People  v.  Warner,  104 
Mich.   337,   62   N.  W.  405    (1895).       . 

Missouri. —  State  v.  Brooks,  220 
Mo.  74,  119  S.  W.  353  (1909)  ;  State 
V.  Wooley,  215  Mo.  620,  115  S.  W. 
417  (1908)  ;  State  v.  Armstrong,  203 
Mo.  554,  102  S.  W.  503  (1907); 
State  V.  Church,  199  Mo.  605,  98  S. 
W.  16  (1906);  State  v.  Jones,  171 
Mo.  401,  71  S.  W.  680   (1903). 

Nebraska. —  Reinoehl  v.  State,  63 
Neb.  619,  87  N.  W.  355    (1901). 

Nevada. —  State  v.  Johnny,  87  Pae. 
3    (1906). 

New  Jersey. — State  v.  Silverio,  76 
Atl.  1069  (1910)  ;  State  v.  Hernia,  68 
N.  J.  L.  299,  53  Atl.  85   (1902). 

New  Mexico. —  Faulkner  v.  Terr.,  6 
N.  M.  464,  30  Pac.  905    (1893). 

New  York. —  People  v.  Egnor,  175 
N.  Y.  419,  67  N.  E.  906    (1903). 

North    Carolina.- — State    v.    Jones, 


145  N.  C.  466,  59  S.  E.  353  (1907)  ; 
State  V.  Exum,  138  N.  C.  509,  50  S. 
E.  283  (1905)  ;  State  v.  Fleming,  130 
N.  C.  688,  41  S.  E.  549   (1903). 

Oklahoma. —  Tyner  v.  U.  S.,  (Or. 
App.   1909)    103   Pac.   1057. 

Oregon. —  State  v.  Blodgett,  92 
Pac.  830  (1907);  State  v.  McDaniel, 
39  Or.  161,  65  Pac.  530    (1901). 

Pennsylvania. —  Com.  v.  Shew,  190 
Pa.  St.  33,  42  Atl.  377   (1899). 

Rhode  Island. —  State  v.  Nagle,  54 
Atl.  1063    (1903). 

South  Carolina. —  State  v.  Hender- 
son, 74  S.  C.  477,  55  S.  E.  117 
(1906);  McGhee  v.  Wells,  57  S.  C. 
380,  35  S.  E.  529    (1900). 

South  Dakota. —  State  v.  Landers, 
114  N.  W.  717    (1908). 

Texas. —  Reinhard  v.  State,  (Cr. 
App. )  106  S.  W.  127  ( 1907 )  ;  Curry 
V.  State,  (Cr.  App.)  94  S.  W.  1058 
(1906)  (statutory  rape)  ;  Fonseca  v. 
State,  (Cr.  App.)  85  S.  W.  1069 
(1905). 

Vermont. —  State  v.  Bradley,  67  Vt. 
465,   32  Atl.   338    (1895). 

Virginia. —  Wolf's  Case,  30  Gratt. 
836,  semble   (1878). 

Washington. —  State  r.  Munson,  7 
Wash.  239,  340,  34  Pac.  933    (1893). 

Wisconsin. — Anderson  t.  State,  114 
N.  W.  112  (1907)  ;  Connors  v.  State, 
95  Wis.  77,  69  N.  W.  981    (1897). 

United  States. —  Wilson  v.  V.  S., 
162  U.  S.  613,  16  Sup.  895  _  (1896). 
See  also,  Shaw  v.  U.  S.,  180  -Fed.  348 
(1910). 

England. —  Rogers  ».  Hawkens,  67 
L.  J.  Q.  B.  536,  78  L.  T.  655,  63  J.  P. 
379  Cox  C.  C.  132  (1898);  R.  r. 
Baldry,  2  Dm.  Cr.  C.  441  (1852)  ;  R. 
V.  Attwood,  5  Cox  C.  C.  322  (1851)  ; 
E.  V.  Wild,  1  Mood.  Cr.  C.  452 
(1835)  ;  R.  r.  Woodburne,  1  How.  St. 
Tr.   54    (1723). 

Ireland. —  R.  r.  Gibney,  Jebb.  Cr. 
C.  15  (1832).  See  also,  E.  v.  John- 
ston, 15  Ir.  C.  L.  60  (1864),  though 
the  fact  of  arrest  was  merely  fore- 
shadowed.    The  reasoning  of  the  ma- 
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sheriff^  or  police  officer^  is  not,  of  necessity,  sufficient  to  exclude  his 
statement.    Even  should  the  restraint  imposed  upon  the  declarant 


jority,  however,  does  not  turn  on 
this  distinction,  but  on  the  thought 
that,  as  no  threat  or  promise  had 
been  made  to  the  prisoner,  his  state- 
ment was  trustworthy. 

Canada. —  R.  v.  Tufford,  8  U.  C.  C. 
P.  81  (1858).  Evidence  may  even 
be  given  of  an  uncontroverted  incrimi- 
nating statement  made  in  the  prison- 
er's presence  while  under  arrest.  Ray- 
mond V.  State,  (Ala.  1908)  45  So. 
895.  "  Certain  admissions  of  the  de- 
fendant to  the  effect  that  he  com- 
mitted the  crime  were  made  to  the 
officer  who  first  arrested  him  while  he 
was  in  the  officer's  custody.  Tlie  offi- 
cer testifies  to  these  admissions, 
against  defendant's  objection.  It  ap- 
pears that  the  admissions  were  freely 
and  voluntarily  made,  and  were  not 
influenced  by  hope  or  fear,  and  were 
not  even  made  in  response  to  ques- 
tions asked  by  the  officer.  The  evi- 
dence was  rightly  admitted,  and  no 
objection  can  'be  based  upon  the  fact 
that  the  admission  was  made  to  the 
officer  while  defendant  was  in  his  cus- 
tody after  the  arrest.  State  i'.  Mc- 
Laughlin, 44  Iowa  82  (1376)."  State 
V.  Sopher,  70  Iowa  496  (1886). 

That  the  confession  was  made  to  an 
officer  is  not  material.  Com.  v.  Bond, 
170  Mass.  41,  48  N.  E.  756  (1897) 
(fire  marshal)  ;  Meyers  v.  Menter,  63 
Neb.  427,  88  N.  W.  662  (1902) 
(warden  of  the  penitentiary)  ;  Cox  v. 
People,  80  N.  Y.  515  (1880)  (police 
officer).  "The  confessions  of  the  pris- 
oner made  at  the  station  house  in 
Boston  after  his  arrest  to  the  police 
officer  who  arrested  him,  were  prop- 
erly admitted  in  evidence.  Tlie  con- 
fession was  not  induced  by  any  prom- 
ise or  threat  and  so  far  as  appears 
was  entirely  voluntary.  People  v. 
Wentz,  37  N.  Y.  309.  It  is  not  suf- 
ficient to  exclude  a  confession  by  a 
prisoner  that  he  was  under  arrest  at 
the  time,  or  that  it  was  made  to  the 


officer  in  whose  custody  he  was  or 
in  answer  to  questions  put  by  him, 
or  that  it  was  made  under  hope  or 
promise  of  a  benefit  of  a  collateral 
nature."  Cox  v.  People,  80  N.  Y. 
500,  515  (1880).  So  of  a  statement 
to  a  district  attorney.  Com.  v. 
Eagan,.  190  Pa.  St.  10,  42  Atl.  374 
(1899).  Nor  does  the  absence  of 
counsel  aflTect  the  question.  State  v. 
Gorham,  67  Vt.  365,  31  Atl.  845 
(1895). 

Questions. —  Nor  is  it  objectionable 
that  the  statements  of  tlie  prisoner 
are  made  in  reply  to  questions  pro- 
pounded to  him  by  the  officer,  ilur- 
phy  V.  People,  63  N.  Y.  597  (1876)  ; 
R.  V.  Kerr,  8  C.  &  P.  177  (1837); 
R.  V.  Johnston,  15  Ir.  C.  L.  60 
(1864)  ;  R.  V.  Gibney,  Jeb.  Cr.  C.  15 
(1822). 

Still  less  important  is  it  that  offi- 
cers were  present.  People  v.  Owen, 
154  Mich.  571,  118  N.  W.  590,  15 
Detroit  Leg.  N.   881    (1908). 

The  modern  English  rule  may  be 
thus  stated. —  "■RHien  a  statement 
has  been  made  by  a  prisoner  in  an- 
swer to  the  questions  of  a  person  in 
authority,  it  is  in  the  discretion  of 
the  judge  to  admit  or  reject  such  a 
statement.  The  latter  course  should 
be  adopted  if  there  is  reason  to  think 
that  the  prisoner,  owing  to  pressure 
exercised  'by  the  questioner,  or  in  or- 
der to  escape  from  his  custody,  may 
have  been  induced  to  make  admis- 
sions." Rex  V.  Knight,  69  J.  P.  108, 
20  Cox  C.  C.  711,  21  T.  L.  E.  310 
(1905),  per  Channel!,  J. 

2.  Sands  v.  State,  80  Ala.  201 
(1S85)  ;  Republic  V.  Hang  Chong,  10 
Hawaii  94  (1895)  ;  Spiars  v.  State, 
(Texas  Or.  App.)  69  S.  W.  533 
(1902). 

What  constitutes  arrest. —  It  is  not 
essential  to  the  existence  of  an  arrest 
that  the  person  having  accused  in  his 
custody  is  actually  present.     Buckner 
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go  so  far  that  he  is  not  only  actually  in  prison/  but  is  also  tied 
hand  and  foot/  handcuffed,"  chained/  placed  in  the  stocks^  or 
otherwise  subjected  to  physical  discomfort  no  necessary  rejection 
of  the  declaration  is  involved.  That  the  prisoner  is  laboring,  at 
the  time  of  making  the  statement,  under  strong  excitement  ^ 
is  a  matter  of  little  importance.  Nor  is  it  of  consequence  that  in 
conversation  with  the  accused  his  guilt  was  assumed  by  all  per- 
sons present.-'^*'  The  confession  may  sjtill  be  voluntary  where  the 
mind  or  will  of  the  accused  is  not  forced,  as  in  duress,  to  the  mak- 
ing of  any  particular  statement  ^^  or  where,  although  apparently 
induced  by  one  of  the  parties  who  conducted  the  prisoner  to  gaol, 
the  acts  were  calculated  to  excite,  not  fear  of  temporal  punish- 
ment, but  horror  at  the  recollection  of  the  crime.-^^ 


V.  state,  (Tex.  Cr.  App.  1907)  106 
S.  W.  363.  It  has  even  been  held 
that  the  apparently  undisclosed  in- 
tention of  the  officer  in  charge  of 
stolen  property  not  to  permit  the 
one  found  in  possession  of  it  to  escape 
if  he  had  attempted  to  do  so  is  suffi- 
cient to  constitute  an  arrest.  Binkley 
t.  State,  (Tex.  Cr.  App.  1907)  100 
S.  W.   780. 

3.  R.  V.  Cheverton,  2  F.  &  F.  833 
(1862).  Individual  judges  have  even 
doubted  the  credibility  of  confessions 
testified  to  by  police  officers  in  cases 
w'lere  such  evidence  was  necessary  to 
warrant  a  conviction.  R.  v.  I'homp- 
son,  13  Cox  Cr.  183  (1876),  per  Cave, 
J.  )See  also,  Lambe's  Case,  3  Leach 
Cr.  L.  (3d  ed.)  553  (1791),  per 
Grose,  J. 

This  method  of  obtaining  informa- 
tion, the  questioning  of  witnesses  by 
policemen  and  thus  extracting  con- 
fessions from  them,  has  been  disap- 
proved by  the  court,  even  while  the 
confession  itself  has  been  admitted. 
E.  r.  Mick,  3  F.  &  F.  823   (1863). 

4.  California. —  People  v.  Siemaon, 
95  Pac.  863    (1908). 

Florida. —  Green  v.  State,  40  Fla. 
191,  23  So.  851    (1898). 

Georgia. —  Hilburn  v.  State,  131 
Ga.  344,  49  S,  E.  318  (1904)  (a 
negro  in  a  calaboose  surrounded  by 
white  men). 


Indiana. —  State  v.  Laughlin,  84 
N.  E.  756   (1908). 

Louisiana. —  State  v.  Chambers,  45 
La.  Ann.  36,  37,   11   So.  944    (1893). 

Massachusetts. —  Com.  v.  Cuflfee, 
108  Mass.  387  (1871).  If  a  jail  con- 
fession is  otherwise  voluntary,  it  is 
no  ground  for  its  rejection  that  the 
declarant's  presence  in  prison  is  itself 
due  to  a  previous  threat  of  mob  vio- 
lence. Green  v.  Com.,  26  Ky.  L.  Rep. 
1331,  83  S.  W.  638    (1904). 

5.  Franklin  v.  State,  28  Ala.  9 
(1856)  Austin  v.  State,  14  Ark.  555 
(1854)  ;  State  V.  Patterson,  73  Mo. 
695  (1881);  State  v.  Rogers,  113  N. 
C.   874    (1893). 

6.  Dunmore  v.  State,  (Miss.  1905) 
39  So.  69;  Sparf  v.  U.  S.,  156  U.  S. 
51    (1895). 

7.  State  r.  Whitfield,  109  N.  C. 
876,  13  S.  E.  726    (1891). 

8.  State  V.  Nelson,  3  La.  Ann.  497 
(1848). 

9.  State  f.  Pamelia,  133  La.  307, 
47  So.  508    (1908). 

10.  State  V.  Turner,  122  La.  371, 
47  So.  685    (1008). 

11.  State  V.  Auguste,  50  La.  Ann. 
488,  33  So.  613  (1898).  But  should 
this  physical  discomfort  amount  to 
duress,  the  confession  so  obtained 
will  be  rejected.  Hoober  v.  State,  81 
Ala.  51,  1  So.  574    (1886). 

12.  R.  V.  Gibney,  Jebb.  Cr.  C.  15 
(1S22). 
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A  threat  of  arrest  in  case  the  declarant  does  not  see  fit  to  make 
a  statement  has  been  held,  with  but  slight  show  of  reason  to  make 
the  consequent  confession  "  involuntary.''  -^^ 

§   1531.  f  [/]  Misleading  Inducements;  Effect  of  Arrest); 

An  infirmative  Consideration —  While,  as  has  thus  been  seen,^  the 
fact  that  the  declarant  made  his  statement  while  under  arrest  is 
not  fatal  to  its  admissibility  as  a  confession,  the  circumstance 
may  properly  be  considered  in  determining  whether  the  jury  could 
rationally  act  upon  a  statement  so  made.  Normal  self  assertive- 
ness  is  frequently,  as  it  were,  cowed  by  the  humiliation  and  physi- 
cal discomfort  of  the  novel  and  alarming  situation.  An  unusual 
readiness  to  accept  and  follow  suggestions  by  others  m'ay  easily 
supervene.  Endeavoring,  as  has  been  too  frequently  the  custom  in 
the  last  century,  to  erect  an  infiTmative  consideration,  real  or 
fancied,  into  a  rule  of  procedure  absolutely  rejecting  as  evidence 
an  entire  class  of  facts  affected  by  it,  certain  judges  have  held 
that  the  effect  of  arrest  creates,  even  in  case  of  an  innocent  man, 
so  intense  a  desire  to  escape  at  all  hazards  as  inevitably  to  lead 
to  invention  of  stories  assumed  by  him  to  be  plausible.  Under 
these  conditions,  the  mind  of  a  prisoner  confused  and  agitated  by 
the  'apprehension  of  danger,  cannot,  it  is  thought,  reason  with 
coolness.  A  person  so  influenced  resorts,  it  is  said,  to  falsehood 
when  truth  would  be  safer.  He  is  necessarily  hurried  into 
acknowledgments  of  guilt  which  the  facts  do  not  warrant.  There- 
fore, all  confessions  made  under  arrest  are  to  be  rejected.^  It 
seemed  to  English  judges,  of  a  certain  period,  improper  adminis- 
tration and  in  violation  of  the  spirit  of  the  privilege  against  self- 
incrimination,  that  a  prisoner  should  be  compelled  to  criminate 

13.   Rex  V.  Bennett,  6  W.  A.  L.  Rep.  much  more  accessible  to  every  influ- 

60   ( 1903 ) .  ence   that   addresses    itself   either   to 

§  1531-1.    §  1530.  Ms  hopes  or  fears."     R.  v.  Johnston, 

2.    Hendrickson  c.  People,  10  N.  Y.  15    Ir.    C.    L.,    60,    83     (1864),    per 

33  (1854),    See  also,  Wlieater's  Case,  Hayes,  J. 

2  Moody  Cr.  C.  45,  3  Lew.  Cr.  C.  157  Minors  under  arrest. —  For  much 
(1838).  This  important  line  of  rea-  the  same  reason  and  in  an  especial 
soning  is  excellently  expressed  in  a  degree  care  will  be  taken  in  giving 
dissen'tins  opinion  rendered  in  an  due  weiglit  to  this  intensified  amen- 
Irish  case;  "It  is  manifest  to  every  ability  to  suggestion  in  case  of  con- 
one's  experience  that  from  the  mo-  fessions  made  by  minors,  while  under 
ment  a  person  feels  himself  in  custody  arrest.  Burton  v.  State,  107  Ala. 
on  a  criminal  charge,  his  mental  con-  108,  18  So,  284  (1895)  (boy  of  14)  ; 
dition  undergoes  a  very  remarkable  Com,  v.  Preece,  140  llass.  276,  5 
change,     and    he    naturally    becomes  N.  E.  494    (1885). 
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himself,  meaning  that  it  was  unlawful  that  he  should  be  com- 
pelled to  break  his  silence  or,  in  any  way,  assist  the  prosecution 
against  him. 

In  other  courts,  the  falsifying  effect  of  the  mental  agitation  or 
unsettling  produced  by  the  fact  of  arrest  has  been  distinctly 
repudiated.^  It  is  fairly,  moreover,  to  be  said  that  while  the  con- 
sideration thus  suggested  may,  so  far  as  corroborated  by  experi- 
ence, well  be  regarded  by  the  jury  in  determining  the  weight  of 
the  evidence,  its  proper  influence  upon  the  administrative  power 
of  the  court  in  rejecting  such  confessions  is  greatly  limited  by  the 
fact  that  any  such  rule  would  at  once  transcend  all  judicial  con- 
trol. If  the  fact  of  arrest  of  necessity  makes  the  declarant's  state- 
ments untrustworthy,  they  should  render  his  other  acts,  done  in 
a  like  situation,  equally  incompetent.  And  where  can  the  safe 
line  be  drawn?  If  arrest  produces  such  mental  agitation  as  to 
render  statements  unreliable,  why  should  not  the  same  agitation 
result  from  a  distinct  accusation  of  crime  or  even  from  a  con- 
sciousness that  one  is  vehemently  suspected  of  it  ?  *  Oases  are  not 
unknown  where  innocent  persons  accused  or  even  suspected  of 
crimes  have  fled,  gone  into  hiding  or  given  false  explanations  of 
incriminating  facts.  Yet  these  admissions  by  conduct  are  un- 
questionably competent. 

§   1532.  C  [/]  Misleading  Inducements;  Effect  of  Arrest); 

Invalid  Arrest —  The  rule  that  the  fact  of  arrest  does  not  of  itself 
render  entirely  untrustworthy  an  incriminating  statement  made 
during  its  continuance  is  not  modified  by  any  legal  invalidity  in 
the  arrest.-*  Accordingly,  informality  in  the  process  under  which 
the  declarant  is  being  held  as  a  prisoner,  does  not  impair  the  com- 
petency of  his  statement  of  guilt."  It  follows,  for  still  stronger 
reasons,  that  an  invalid  arrest  does  not  per  se  constitute  duress. 
Duress  is  a  question  of  fact,  not  a  conclusion  of  law.^ 

3.  U.   S.  V.   Graff,   14  Blatoh.  387           New    York. —  Balbo    v.    People,  80 
(1878).  N.  Y.  484    (1880). 

4.  Teachout  v.  People,  41  N.  Y.  7  England. —  Rex  v.  Thornton,  1 
(1869).  Moody   C.   C.   27    (1834).      Arrest  in 

§    1532-1.     Ivey    ■;;.    State,    4    Ga.  another  state  without  a  warrant  does 

App.  828,  63  S.  E.  565   (1908);  Gil-  not    exclude    a,    confession    obtained 

more   r.  State,    (Okl.  Cr.  App.  1910)  during     its     continuance.      Balbo     v. 

106  Pae.  801.  People,  80  N.  Y.  484   (1880). 

2.    California. —  People  V.  Remirez,  3.    Balbo  v.   People,   80  N.  Y.  484 

56  Cal.  533    (1880).  (1880). 

loua. —  State    t.    Wescott,    104    N. 
W.  341    (1905). 
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§   1533.  C[/]  Misleading  Inducements;  B fleet  of  Arrest); 

Statement  rejected —  In  certain  states  a  confession  made  wliile 
under  arrest  is  peremptorily  rejected  as  involuntary.-'-  Occa- 
sional decisions  in  England  favor  the  same  vie-w.  There  seems, 
however,  reason  for  believing  that  the  real  objection  felt  by  these 
courts  to  receiving  confessions  of  a  prisoner  made  -while  under 
arrest  is  rather  that  the  insistence  by  officers  in  charge  of  the 
accused  upon  receiving  answers  from  him  to  their  questions  is  a 
violation  of  his  privilege  against  self  incrimination^  than  that 
any  misleading  inducement  has  tended  to  render  the  confession 
untrustworthy  as  a  matter  of  evidence.  As  one  judge  puts  the 
matter,^  "  When  a  prisoner  is  in  custody,  the  police  have  no  right 
to  ask  him  questions  ...  A  prisoner's  mouth  is  closed  after 
he  is  once  given  in  charge  and  he  ought  not  to  be  asked  any- 
thing." Some  additional  force  is  given  in  England  to  the  argu- 
ments in  favor  of  this  rule  of  administration  by  the  suggestion 
that  as  the  statute*  has  provided  a  method  for  eliciting  evidence 
from  the  prisoner  this  particular  way  of  obtaining  his  statement 
should  be  regarded  as  excluding  the  use  of  any  other.^  It  is  to 
be  observed,  however,  that  it  has  been  distinctly  held  that  the 
enactment  of  a  s/tatutory  procedure  for  obtaining  the  declarations 
of  an  accused  person  does  not,  by  implication,  exclude  the  use  of 
other  methods  for  reaching  the  same  result.® 

§   1534.  C  [/]  Misleading  Inducements;  Effect  of  Arrest); 

Statutory  Warning  or  Caution —  A  statutory  warning^  is  fre- 
quently required  for  the  admissibility  of  a  confession,  oral  or 
written,^  made  to  an  officer  who  has  the  declarant  under  arrest.^ 

§   1533-1.    Layton  v.  State,    (Tex.  by   the   officer   to    induce   the   state- 

Cr.  App.   1908)    107  S.  W.  819.     If,  ment.     E.  v.  Sleeman,  6  Oox  Cr.  245 

ho-wever,   the  declarant  is  not  aware  (1853). 

of   being   under   restraint,   no    reason  6.     Lambe's  Case,  2  Leach,  Cr.  L. 

exists    for    excluding    his    statement.  625  (1791).    It  may  even  happen  that 

Connell  v.  State,    (Tex.  Cr.  1903)   75  an  unsuccessful  attempt  to  follow  the 

S.  W.  512.  statutory  method  so  provided  may  it- 

2.  §§  1544  ct  seq.  self  result  only  in  a.  statement  good 

3.  R.  V.  Gavin,  15  Cox  Cr.  C.  656  as  a  confession  at  the  common  law. 
(1885),  per  Smith,  J.  R.  v.  Thomas,  2  Leach  Cr.  L.  (3d  ed.) 

4.  14  &  15  Vict.  Ch.  93,  §  14.  634    (1794). 

5.  R.  V.  Johnston,  15  Ir.  C.  L.  60  §  1534-1.   §§  1535  et  seq. 
(1864).      The    English   judges,    how-  2.     McColloh    v.    State,    (Tex.    Cr. 
ever,   as   a  rule,   continued  to   admit  1902)    69  S.  W.  141    (letters), 
confessions  made  while  in  custody,  as  3.    Texas. —  Unsell  v.  State,  39  Tex. 
-well  after  as  before  the  statute,  pro-  Cr.    330,     45     S.    W.     1022     (1898). 
vided,  no  threat  or  promise  was  made  ^Yhere    a    statute     requires    that    a 
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If  such  warning  is  not  given  under  proper  circumstances,  the  state- 
ment is  to  be  rejected.*  That  this  requirement,  however,  of  a 
warning  should  be  operative,  it  is  necessary  that,  when  the  declar- 
ation is  given,  the  arrest  should  actually  have  taken  place.  That 
it  shortly  follows,  does  not  have  the  same  effect  in  this  connection.* 
It  results  that  no  warning  need  be  given  Where  the  oflSicer  merely 
has  in  his  possession  a  search  warrant  issued  in  connection  with 
the  offense,®  or  even  has  an  undisclosed  intention  of  arresting  the 
accused  should  he  attempt  to  leave  the  'place.''  When  a  confession, 
in  these  jurisdictions,  is  actually  made  by  a  person  under  arrest 
at  the  time,  it  is  essential  to  its  admissibility  in  evidence  that  the 
statutory  caution  or  warning  should  have  been  given  so  shortly 
before  that  the  declarant  may  fairly  be  assumed  to  have  had  it  in 
mind  at  the  time  of  making  his  statement.^  Otherwise,  the  con- 
fession will  not  be  received,  where  the  statute  requires  that  a 
warning  should  have  been  given,®  unless  satisfactory  affirmative 


caution  must  be  given  to  persons 
under  arrest  if  their  confessions  are 
to  be  used  later,  an  undisclosed  in- 
tention on  the  part  of  the  officer  to 
whom  the  atatenient  is  made,  to  ar- 
rest the  declarant  does  not  entitle  him 
to  the  benefit  of  the  statute.  Holmes 
V.  State,  33  Tex.  Cr.  361   (1893). 

A.  fortiori  no  warning  ia  required 
where  the  declarant  is  not  under  the 
custody  of  the  law.  Grant  v.  State, 
56  Tex.  Cr.  R.  411,  120  S.  W.  481 
(1909);  Gregory  v.  State,  (Tex.  Cr. 
App.  1906)^94  S.  W.  1041.  The  offi- 
cer, under  these  circumstances,  com- 
plies with  the  requirements  of  law  if 
he  refrain  from  employing  threats  or 
promises  with  the  accused.  E.  v. 
Watts,  1  Cox  C.  C.  75  (1844).  A 
substantially  similar  warning  is  to  be 
^iven  in  England  under  the  Indictable 
Offenses  Act,  11  &  12  Vict.,  c.  42,  §  18 
(1848). 

Private  prosecutors. —  The  rule  has 
been  applied  to  a  private  prosecutor 
within  whose  control  the  declarant 
is.  Bronson  v.  State,  (Tex.  Cr.  App, 
1910)    127  S.  W.  175. 

4.  Collins  V.  State,  (Tex.  Cr.  App. 
1909)    133  S.  W.  582. 
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5.  Gibson  v.  State,  (Tex.  Cr.  App. 
1904),  83  S.  W.  1119. 

6.  'Gibson  v.  State,  (Tex.  Cr.  App. 
1904)   83  S.  W.  1119. 

7.  Martin  v.  State,  (Tex.  Cr.  App. 
1909)    122  S.  W.  558. 

8.  Com.  V.  Willis,  323  Pa.  576,  73 
Atl.  857  ( 1909 )  ;  Yaney  v.  State, 
(Tex.  Cr.  App.  1903)  76  S.  W.  571; 
Earth  v.  State,  39  Tex.  Cr.  381,  46 
S.  W.  228  ( 1898 )  ;  Maddox  v.  State, 
41  Tex.  205  (1874).  See  also.  Perry 
V.  State,  (Tex.  Cr.  App.  1901)  61 
S.  W.  400.  An  interval  of  six  or 
seven  hours  may  not  render  a  warn- 
ing inoperative  in  securing  admissi- 
bility. Johnson  v.  State,  (Tex.  Cr. 
App.  1905)    84  S.  W.  824. 

9.  Jones  v.  State,  (Tex.  Cr.  App. 
1907)  106  S.  W.  136;  Binkley  v. 
State,  (Tex.  Cr.  App.  1907)  100  S.  W. 
780.  In  cases,  therefore,  where  the 
declarant  is  shewn  to  have  been  a 
person  of  fickle  or  treacherous  mem- 
ory the  statutory  warning  must  ap- 
pear to  have  been  given  shortly  be- 
fore a  confession  tendered  in  evidence 
was  made.  Perry  v.  State,  (Tex.  Cr. 
App.  1901)  61  S.  W.  400  (young 
person). 
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evidence  be  offered  that  the  declaration  was,  in  fact,  made  because 
it  was  true/" 

That  the  statutory  warning  has  heen  given  may  be  proved  by 
the  recitals  of  a  written  confession  itself. -^^  A  distinct  admission 
by  the  defendant  that  he  fully  understands  his  rights  to  silence 
may  have  the  same  effect.^^ 

§  1535.  ( [/]  Misleading  Inducements;  Effect  of  Arrest; 
Statutory  Warning  or  Caution);  General  Effect  of  Warning  upon 

Admissibility. —  Clearly  one  of  the  simplest  ways  of  convincing  a 
proposed  declarant  that  he  can  gain  no  benefit  in  connection  with 
the  proceedings  by  confessing  his  guilt  is  to  tell  him  so.  When  a 
prisoner  accused  of  crime  is  thus  distinctly  infonned  that  he  will 
profit  nothing^  should  he  incriminate  himself,^  but  that  anything 
which  he  may  say  will  be  used  against  him,^  no  inference  of  mis- 
leading inducement  can  usually  be  drawn.^ 

The  same  result  fallows  where  the  accused  has  been  warned  by 
the  ofiicer  or  other  person  in  authority  that  he  is  not  obliged  to 
answer  questions  unless  he  shall  see  fit  to  do  so.  Any  statement 
subsequently  given  will  be  assumed  to  have  been  made  merely 
because  of  its  truth.    It  is,  by  consequence,  admissible.^ 

10.  Alabama. —  Golson  v.  State,  124  ous  as  holding  out  hope.  It  is  not, 
Ala.  8,  25  So.  975   (1899).  therefore,  a  sufficient  warning.    Perry 

Mississippi. —  Simon    v.    State,    36  v.  State,    (Tex.  Cr.  App.  1901)   61  S. 

Miss.   636    (1859).  W.  400. 

Pennsylvania. —  Com.   v.   Hosier,   4  3.    State  v.  Banusik,    (N.  J.  1906) 

Pa.  St.  264    (1846).  64  Atl.  994;   Hill  f.  State,    (Tex.  Cr. 

South    Carolina. —  State    v.    Baker,  App.  1902)   70  S.  W.  754. 
58  S.  C.  Ill,  36  N.  E.  501   (1900).  In  England,  it  has  been  held  that 

England. —  R.  v.  Gillis,  11   Cox  C.  the  statement  that  a  confession  would 

C.  69,  14  Wkly.  Rep.  845    (1866).  be  used  against  the   declarant  at  the 

11.  Knight  f.  State,  (Tex.  Cr.  App.  trial  furnished  an  inducement  to 
1909)    116  S.  W.  56.  confess.      R.    v.    Harris,    1    Cox   C.    C. 

12.  State  V.  Berberick,  38  Mont.  106  (1844).  This  apparently  Inde- 
423,  100  Pac.  209   (1909).  feasible   doctrine   has   been    expressly 

§   1535-1.    Where  the  officer  testi-  repudiated  in  later  cases.     R.  v.  Fur- 

fiea  to  the  giving  of  a  legal  warning,  ley,  1  Cox  C.  C.  76   (1844). 

it    is    sufficient,    though    persons    in  4.    State  v.   Church,   199   Mo.   605, 

whose  presence  it  is  said  to  have  been  98  S.  W.  16  (1906) ;  Com.  v.  Johnson, 

made    do    not    recollect    or    deny    its  217  Pa.  St.  77,  66  Atl.   233    (1907); 

making.      Flagg   v.   State,    (Tex.    Cr.  Salinas     v.    State,     (Tex.     Cr.     App. 

App.  1907)   103  S.  W.  855.  1907)    102  S.  W.   116;   Henderson   v. 

2.   Kirby  v.  State,  23  Tex.  App.  13,  State,   (Tex.  Cr.  App.  1906)   95  S.  W. 

5  S.  W.  165   (1887).     That  whatever  131. 

a    declarant    may    say   will  , be    used  5.     Alabama. —  Calloway   i;.    State, 

either  for  or  against  him,  is  ambigu-  103  Ala.  27,  15  So.  821   (1893). 
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Administrative  Details. —  The  idea  of  immunity  for  silence  and 
responsibility  for  speech  intended  to  be  suggested  by  the  warning 
need  not  be  conveyed  to  the  accused  in  the  precise  language  em- 
ployed in  the  statute.  Minor  departures  from  the  customary  or 
statutory  form  of  caution,  e.  g.,  the  use  of  "  might "  for  "  would  " 
or  "  could  "  *  will  not  be  regarded  as  fatal.  It  is  sufficient  where 
equivalent  expressions  are  used.'^  So  of  other  non-essential  varia- 
tions in  procedure,  such  as  informing  the  declarant  that  he  is  likely 
to  die  shortly,^  or  -the  like,^  will  not  be  regarded  as  impairing  the 
effect  of  the  warning.  On  the  other  hand,  the  language  of  the 
warning  must  not  be  so  varied  as  to  extend  the  slightest  hope  of 
benefit  in  connection  with  the  proceedings.  For  example,  a  state- 
meni;  to  an  accused  that  what  he  says  may  be  used  for  or  against 
him  has  been  deemed  an  insuiScient  caution.^"  It  is  not  material, 
in  this  connection,  that  the  confession  was  not  made  to  the  person 
by  whom  the  warning  was  given,  provided  that  it  may  fairly  be 
assumed  that  the  declarant  made  his  statement  with  such  a  cau- 


Indiana. —  Hamilton  v.  State,  3 
Ind.   552    (1852). 

lovM. —  State  V.  Bennett,  121  N.  W. 
1021    (1909)     (county  attorney). 

Michigan. —  People  v.  Simpson,  48 
Mich.  474,  12  N.  W.  662   (1882). 

Missouri. —  State  v.  Church,  199 
Mo.  605,  98  S.  W.  16  (1906)  (public 
prosecutor). 

'New  Jersey. —  Roesel  v.  State,  63 
N.  J.  L.  216,  41  Atl.  408    (1898). 

PennsyVeania. —  Com.  v.  Snyder, 
224  Pa.  526,  73  Atl.  910  (1909); 
Rizzolo  V.  Com.,  126  Pa.  St.  54,  17 
Atl.   520    (1889). 

Tennessee. —  Maples  v.  State,  3 
Heisk.  408    (1872). 

Texas. —  Pilgrim  v.  State,  (Tex. 
Cr.  App.  1910)  128  S.  W.  128;  De- 
laney  v.  State,  (Cr.  App.)  90  S.  W. 
642  (1905);  Fields  V.  State,  41  Tex. 
25    (1874). 

Vtah.—  V.  S.  V.  Kirkwood,  5  Utah 
123,  13  Pac.  234    (1886). 

Virginia. —  Venable  v.  Com.,  24 
Gratt.  639   (1873). 

England. —  R.  v.  Holmes,  1  C.  & 
K.  248,  Cox  C.  C.  9,  47  E.  C.  L.  248 
(1843).     It  is  not  material  that  an 


earlier  confession,  made  without 
warning,  would,  on  that  account,  have 
been  inadmissible.  Hintz  v.  State, 
(Wis.  1905)  104  N.  W.  110.  The 
warning  is  not  vitiated  by  a  sugges- 
tion that  any  statement  of  the  dec- 
larant might  be  used  against  him  or 
in  his  favor.  Herndon  v.  State,  (Tex. 
Cr.  App.  1907)   99  S.  W.  558. 

6.  Garrett  v.  State,  (Tex.  Cr.  App. 
1906)    91   S.   W.    577. 

7.  State  V.  De  Graff,  113  N.  C.  688, 
18  S.  E.  507  (1893);  Ransom  v. 
State,  (Tex.  Cr.  App.  1903)  70  S.  W. 
960. 

8.  Jackson  v.  State,  (Tex.  Cr.  App. 
1906)    91  S.  W.  788. 

9.  Toomer  v.  State,  (Md.  1910)  76 
Atl.  118  (right  to  counsel  not  men- 
tioned) ;  People  v.  Hill,  198  N.  Y.  64, 
91  N.  E.  372  (1910)  (right  to  coun- 
sel not  mentioned).  It  is  not  ma- 
terial that  the  confession  is  made 
to  one  oificer  and  the  warning  pre- 
viously given  by  another.  Kennon  v. 
State,  (Tex.  Cr.  App.  1904)  82  S.  W. 
518. 

10.  Olover  v.  State,  (Tex.  Cr.  App. 
1903)    76  S.   W,  465. 
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tion  in  mind."  Conversely,  an  incriminating  statement  originally 
made  to  a  private  person  may  be  repeated  to  one  in  authority 
without  "warning  from  the  latter,  although  the  practice  has  been 
discouraged  by  the  court."^  Where  the  incriminatory  statement  is 
independently  relevant,  e.  g.,  part  of  the  res  gestw/-^  no  warning 
need  have  been  given.  It  is  not  absolutely  necessary  that  the 
warning  should  have  been  given  by  the  officer  personally.  A 
warning  by  a  third  person  in  presence  of  the  officer  in  whose  charge 
the  accused  is,  and  not  dissented  from  by  him,  is  a  sufficient  com- 
pliance with  the  fitatute.-^* 

§  1536.  C  [1]  Misleading  Inducements;  Effect  of  Arrest; 
Statutory   Warning  or  Caution);  Stringency  of  Regulation 

In  certain  particulars  much  strictness  is  observable  with  regard 
to  enforcement  of  the  legal  requirements  relating  to  warning.-^ 
For  example,  most  of  the  provisions  of  the  Texas  statute,  how- 
ever minute,  are  apparently  regarded  as  mandatory.^  For  in- 
stance, the  exclusion  efFected  by  the  statute  prescribing  a  warning 
goes  beyond  merely  shutting  out  verbal  confessions  where  the 
required  caution  has  not  been  given.  Even  acts  or  omissions  to 
act  which  are  tantamount  to  confession  are  equally  inadmissible, 
under  such  a  statute,  unless  the  witness  has  been  duly  cautioned 
in  accordance  with  its  provisions.^ 

Conflicting  testimony  as  to  warning. — ^When  the  evidence  as  to 
whether  declarant  was  or  was  not  properly  warned  is  in  conflict, 
the  presiding  judge  may  leave  the  question  of  admissibility  to  the 
jury,  under  appropriate  instructions  as  to  their  duty  in  the  matter 
according  as  they  may  find  the  fact  that  a  warning  was  given.* 

11.  Stephens  v.  State,  (Tex.  Cr.  Or.  App.  1905)  86  S.  W.  334;  Wat- 
App.  1906)  93  S.  W.  545.  If  such  son  v.  State,  (Tex.  Cr.  App.  1905) 
is  the  mental  state  of  the  declarant,       87  S.  W.  1158. 

a  considerable  interval  may  properly  2.  Boyman  v.  State,  (Tex.  Cr.  App. 

elapse  between  the  giving  of  the  warn-  1910)   126  S.  W.  1142. 

ing  and  the  making  of  the  statement.  3.  Lasister  v.  State,  (Tex.  Cr.  App. 

Nicks  V.  State,   (Tex.  Cr.  App.  1904)  1906)    94   S.   W.   233;    Thompson   v. 

79  S.  W.  35.  State,    (Tex.   Cr.   App.    1904)    78   S. 

12.  People  V.  Randazzio,  194  N.  Y.  W.  691  (producing  skin  of  stolen 
147,  87  N.  E.  112  (1909)  (district  heifer);  Fulcher  v.  State,  28  Tex. 
attorney).  App.     465,    13     S.   W.    750     (1890); 

13.  Gregory  v.  State,  (Tex.  Cr.  Nolen  v.  State,  14  Tex.  App.  474,  46 
App.  1906)   94  S.  W.  1041.  Am.  Rep.  246   (1883). 

14.  Baldwin  t).  State,  (Tex.  Cr.  4.  Kennon  v.  State,  (Tex.  Cr.  App. 
App.  1894)   28  S.  W.  951.                             1904)   82  S.  W.  518;  Cortez  v.  State, 

§    1536-1.   Adams   v.   State,    (Tex.       (Tex.  Cr.  App.  1904)   83  S.  W.  812. 
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§  1537.  C  [/]  Misleading  Inducements);  Effect  of  Suspicion. — 

If  the  fact  of  a  present  arrest  is  not  sufficient  to  exclude  an  in- 
criminating statement,  a  fortiori,  a  mere  suspicion  of  haying  com- 
mitted the  offence  does  not  warrant  its  exclusion.^  It  follows 
naturally,  moreover,  that  the  statutory  warning  or  caution  as  to 
the  effect  of  incriminating  statements  which  is  required  as  a  pre- 
liminary to  the  admissibility  of  confessions  made  by  persons  under 
arrest  ^  does  not  apply  to  those  who  are  merely  suspected  of  hav- 
ing committed  the  crime  in  question.^  The  practice  of  Texas 
constitutes  an  exception  to  this  general  rule.* 

§  1538.  C  [/]  Misleading  Inducements);  Deception. —  The  rule 
of  procedure  which  rejects  so  called  "involuntary"  confessions 
induced  by  threats  or  promises  by  those  in  authority  is  based  en- 
tirely upon  an  assumed  ground  of  public  policy.  In  reality,  like 
other  rules  of  procedure,  it  is  practically  an  instance  of  substan- 
tive law  controlling  the  normal  exercise  of  the  function  of  judicial 
administration.''  As  at  present  conducted  it  proceeds  tipon  no 
sense  of  fairness  to  the  prisoner  and  even,  as  has  been  suggested,^ 
frequently  operates  against  him  by  substituting  private,  irre- 
sponsible investigation  for  responsible  official  inquiry.^  The  rule 
assumes  that  those  in  authority  over  legal  criminal  proceedings 
ought,  in  the  public  interest,  to  refrain  from  placing  pressure 
upon  the  free  will  of  their  prisoners.  What  injury  he  may  suffer 
at  the  hands  of  private  persons  is  none  of  its  concern.  So  long 
■as  the  accused  is  not  influenced  by  a  person  in  authority  in  cer- 
tain specified  ways  he  may  be  deceived,  flattered,  wheedled, 
tricked,  betrayed  into  a  perfectly  admissible  confession.*    If  the 

§   1537-1.    People  v.  Kief.  58  Hun  require    a    disclosure,    those   -without 

(N.  Y.)   337,  11  N.  Y.  Suppl.  926,  12  authority  feel  justified  in  seeking  to 

N.  Y.  Suppl.  896    (1890).  worm  it  out  by  threats,  by  ill  treat- 

2.  §  1534.  ment,  by  fraud,  by  holding  out  false 

3.  Com.  V.  Robinson,  165  Mass.  426,  hopes,  by  putting  forward  false  pre- 
43  N.  E.  121  (1896)  Boyett  v.  State,  tences."  Baldwin,  Mod.  Pol.  Inst.,  p. 
26  Tex.  App.  689,  9  S.  W.  275  (1886).  125  &  126. 

4.' Glover  v.  State,  (Tex.  Cr.  1903)  4.  Rex  v.  White,  18   Ont.  L.  Rep. 

76  S.  W.  465;  Pryor  u.  State,  40  Tex.  640     (1909);     Rex   V.    Ryan,    5    Ont. 

Cr.  643,  51  S.  W.  375   (1899)  ;  Galla-  Wkly.  Rep.  125,  9   Ont.  L.  Rep.  137 

her  V.  State,  40  Tex.  Cr.  296,  50  S.  (1905).     See  also,  Rex  v.  Choney,  7 

W.   388    (1899).  West.   L.   R.   Can.   537    (1908).   "The 

§  1538-1.    §§  174  et  seq.  fact  that  the  confession  was  made  in 

2.  §   1526.  answer   to   a   question   assuming  the 

3.  "But  for  the  very  reason  that  guilt  of  the  person,  or  was  obtained 
those  in  authority  have  no  right  to  by  artifice,  falsehood,  or  deception,  or 
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procurer  of  the  confession  be  not  actually  a  person  in  authority 
he  may  offer  any  benefit  or  threaten  any  injury  he  sees  fit  in 
connection  with  the  proceedings.  Should  an  inducement  operat- 
ing by  way  of  hope  or  fear  be  not  one  as  to  a  benefit  or  injury 
connected  with  the  proceedings  it  is  not  important  that  it  be  held 
out  to  the  accused  by  one  in  authority.  Neither  situation  brings 
into  operation  the  special  work  of  procedure  or  substantive  law 
in  this  connection.  This  consists  in  rejection  without  weighing 
the  statement  itself. 

Any  impairment  of  logical  force  to  which  the  circumstances 
give  rise  may  properly  be  brought  to  the  attention  of  the  jury. 
Should  the  court  feel  that  the  probative  force  of  the  statement  has 
been  reduced  by  the  circumstances  under  which  it  was  made  below 
the  point  at  which  the  jury  could  rationally  act  on  it,  the  pre- 
siding judge  is  justified  if  not  required,  to  reject  the  evidence. 
But  this  has  no  connection  with  the  rule  of  procedure  under  ex- 
amination. The  historical  development  of  the  rule  of  procedure 
at  a  time  in  English  history  when  a  large  proportion  of  the  popu- 
lation was  in  revolt  against  government  and  urgently  needed  the 
privilege  of  silence  for  its  protection®  is  shovsrn  in  this  significant 
circumstance  that  only  as  against  authority,  judicial  or  official, 
is  the  keen  sense  of  tenderness  for  good  faith  to  the  prisoner  in 
the  slightest  degree  manifested.® 

preceded  by  a  caution  to  the  accused  is  privileged  and  cannot  be  given  in 

to  tell  the  truth  if  he  said  anything,  evidence.     Thus,  statements  made  by 

does  not  render  the  confession  inad-  a  prisoner  in  a  cell  to  a  person  whom 

missible  in  evidence.  People  v.  Wertz,  he    reasonably    supposed    to    be    an 

37    N.    Y.    303;    Whart.    Crim.    Law,  agent   sent   by  his  counsel   to   inter- 

690,  691;   1  Phil.  Ev.   (4th  ed.)    558,  view  him  regarding  the  defence  are 

559;    State   v.   Kirby,    1   Strobh.     (S  as  much  privileged  as  would  be  state- 

C. )   378 ;  Roscoe,  Crim.  Ev.  47 ;  State  ments  made  to   the   counsel  himself. 

V.  Grant,  9  Shep.   (Me.)   174."  Samp-  Where    persons    concealed   themselves 

son  V.  State,  54  Ala.  241    (1875).  outside    the    cell    in    a    position    to 

5.  §§   1540  et  seq.  overhear     such     statements     in     pur- 

6.  Attorney  and  client. —  A  not  suance  of  a  scheme  previously 
easily  defensible  extension  of  the  planned,  the  interview  should  be 
privilege  of  silence  between  attorney  treated  as  one  with  several  persons 
and  client  (See  Best  on  Ev.  [Cham-  who  had  fraudulently  adopted  the 
berlayne's  3rd  Amer.  ed.]  p.  539)  has  character  of  the  counsel's  representa- 
been  made  to  the  effect  that  where  tives,  and  the  cloak  of  privilege 
the  deception  practiced  upon  the  should  be  applied  to  what  was  heard 
prisoner  takes  the  form  of  falsely  in-  by  the  listeners  MMthout,  as  well  as 
ducing  him  to  believe  that  he  is  con-  the  one  within,  the  cell.  "  I  believe 
versing  with  a  representative  of  his  the  accused  was  entrapped  into  go- ' 
legal  advisor,  the  confession  of  guilt  ing  into  the  cell  and  having  this  con- 
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§  1538a.  C  [/]  Misleading  Inducements;  Deception);  Breach 
of  Confidence — To  induce  the  coveted  confession,  promises  of 
inviolable  secrecy,  at  all  times  meant  to  be  broken,^  may  have  been 
freely  given.  It  is  nothing  that  the  declarant  is  the  victim  of  his 
own  misplaced  confidence.^     Trickery,  which  violates  every  in- 


versation  with  the  witness.  There- 
fore, it  was  a  trap  and  the  statement 
that  tlie  counsel  was  communicating 
with  him  was  false.  Where  decep- 
tion has  been  practiced  on  a  prisoner 
and  he  has  thereby  been  induced  to 
talk,  thinking  he  was  talking  to  his 
solicitor,  evidence  of  the  conversa- 
tion should  in  my  opinion  be  ex- 
cluded. It  is  with  considerable  hesi- 
tation that  I  have  arrived  at  this 
conclusion  and  I  know  I  am  extend- 
ing the  rule  of  privilege  beyond  the 
English  cases.  The  American  au- 
thorities go  further  than  the  Eng- 
lish. In-  the  last  edition  of  Taylor 
on  Evidence,  the  learned  author  leans 
towards  the  American  authorities  as 
taking  the  correct  view  of  the  case, 
so  that  I  feel  it  is  my  duty  to  rule 
in  favor  of  excluding  the  evidence  of 
the  alleged  confession."  Eex  v. 
Choney,  17  Can.  Eep.  467  (1908), 
Perdue,  J.  A. 

§  1538a-l.  Delaware. —  State  v. 
Darnell,  Houst.   C.   322    (1870). 

loioa. —  State  v.  Novak,  109  Iowa 
717,  79  N.  W.  465    (1899). 

Kentucky. —  Rutherford  v.  Com.,  2 
Mete.   387    (1859). 

'North  Carolina. — State  v.  Mitchell, 
Phillips  447    (1868). 

Texas. — Lawson  v.  State,  (Cr.  App. 
1899)    50  S.  W.  345. 

England. —  Rex  v.  Thomas,  7  C.  & 
P.  345,  32  E.  C.  L.  648  (1836).  The 
prisoner  being  suspected  of  having 
been  guilty  of  the  murder  of  one 
John  Gordon  but  not  under  arrest, 
detectives  were  employed  who  associ- 
ated with  him,  worked  themselves 
into  his  confidence  and,  by  represent- 
ing to  him  that  they  were  members 
of  an  organized  gang  of  criminals  en- 


gaged in  profitable  operations,  in- 
duced him  to  seek  for  admission  to 
their  ranks.  They  then  intimated  to 
him  that  he  must  satisfy  them  that 
he  was  qualified  for  such  admission 
by  showing  that  he  had  committed 
some  crime  of  a  serious  nature, 
whereupon,  according  to  their  evi- 
dence, he  claimed  that  he  had  killed 
Gordon  as  the  result  of  an  alterca- 
tion. The  detectives  were  not  peace 
officers,  no  charge  was  then  pending 
against  the  prisoner,  nor  did  he 
know  that  the  detectives  were  such. 
Held,  that  an  inducement  offered  to 
an  accused  person  in  consequence  of 
which  he  makes  a  confession  must  be 
one  having  relation  to  the  charge 
against  him,  and  must  'be  held  out 
by  a  person  in  authority,  in  order  to 
render  evidence  of  the  confession  in- 
admissible; that  both  these  grounds 
of  objection  were  wanting  in  this 
case,  and  that,  therefore,  the  evidence 
of  the  confession  was  rightly  re- 
ceived. "  It  is  clear,"  say  the  court, 
"  that,  in  two  particulars,  the  alleged 
inducement  failed  to  come  within  the 
proposition  above  laid  down.  (1)  It 
was  not  held  out  by  a  person  in  au- 
thority; (2)  it  was  not  made  in  ref- 
erence to  the  charge  on  which  the 
prisoner  was  afterwards  brought  be- 
fore the  court."  Eex  v.  Todd,  13 
Man.  Rep.  364   (1901),  per  Dubuc,  J. 

2.  Stone  v.  State,  (Ala.  1895)  17 
So.  114;  Cornwall  v.  State,  91  Ga. 
277  (1892)  ;  People  V.  White,  17  K 
Y.   Cr.  R.  538,  68  N.  E.  630    (1903). 

Declaration  by  officers  that  the  ac- 
cused might  as  well  confess  because 
he  can  be  shovrn  to  be  guilty  anyway 
are,  even  if  untrue,  not  regarded  as 
legally  impairing  the  admissibility 
of  a  confession.    People  v.  McCallam, 
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stinct  of  good  faith,^  treachery  of  the  basest  character,*  may  have 
been  employed.  The  fact  is  immaterial.  The  evidence,  indeed, 
should  be  v?eighed  with  caution.^  One  capable  of  bad  faith  to  the 
accused  may  not  be  incapable  of  deceiving  others.  The  admissi- 
bility of  the  confession  is,  however,  unquestionable  and,  in  fact, 
may,  in  a  particular  case,  be  very  much  in  the  public  interest." 

§  1538b.  C[/]   Misleading  Inducements;  Deception);  False 

Impersonation — ■  A  confession  is  none  the  less  admissible  because 
the  declarant  has  been  deceived  as  to  the  real  character  of  the  per- 
son to  whom  he  is  speaking. ■*■    His  confidant  may  have  assumed 


103  N.  Y.  397,  398  (1886)  (may  as 
well  own  up;  have  proof  to  convict)  ; 
People  V.  Wentz,  34  N.  Y.  304 
(1866)  (in  a  bad  fix;  caught  at 
last)  ;  Mills'  Case,  6  C.  &  P.  146 
(1833)  ("it  is  of  no  use  for  you  to 
deny  it,  for  there  are  the  man  and 
•boy  who  saw  you  do  it " ) . 

3.  State  V.  Jones,  54  Mo.  480 
(1874)  ;  Com.  r.  Cressinger,  193  Pa. 
326,  44  Atl.  433  (1899)  (murderer's 
knife  discovered)  ;  Jackson  r.  U.  S., 
42  C.  C.  A.  452,  102  Fed.  473,  483 
(1900).  "The  object  of  evidence  is 
to  get  at  the  truth,  and  a  trick  which 
has  no  tendency  to  produce  a  confes- 
sion, except  in  accordance  with  the 
truth,  is  always  admissible.''  Com.  v. 
Cressinger,  193  Pa.  St.  326,  44  Atl. 
433    (1899). 

4.  Sanders  v.  State,  113  Ga.  267, 
38  S.  E.  841  (1901)  (opening  pris- 
oner's letter)  ;  People  i\  White,  17 
N.  Y.  Cr.  R.  538,  68  N.  E.  630 
(1903)  (undersheriff  pretending  to 
be  friend  of  accused)  ;  Com.  r.  Good- 
win, 186  Pa.  218,  40  Atl.  412  (1898) 
(retaining  prisoner's  letter;  setting 
eavesdroppers  to  hear  a  private  inter- 
view ) . 

5.  Shields  r.  People,  132  III.  App. 
109    (1907). 

6.  Shields  v.  People,  132  111.  App. 
109    (1907). 

§1638b-l.  Alalama.—King  r.  State, 
40  Ala.  319  (1867)  (accomplice  shot). 

Georgia. —  Cornwall  r.  State,  91 
6a.  277,  282,  18  S.  E.  154  (1892) 
(pretence  of  assisting  escape). 


Illinois. —  Gates  v.  People,  14  111. 
436    (1853). 

Iowa. —  State  l'.  \Yestcott,  (Iowa 
1905)    104  X.   W.  341. 

Massachusetts. —  Com.  v.  'Flood, 
153  Mass.  529,  25  X.  E.  971  (1890) 
(unite  in  planning  a  crime). 

Missouri. —  State  v.  Phelps,  74  Mo. 
136  (1881)  (woman  to  whom  he  is 
engaged  had  "gone  back"  on  him). 

Missouri. —  State  r.  Jones,  54  Mo. 
478     (1874)     (accomplice   confessed). 

Ohio. —  Price  v.  State,  18  Ohio  St. 
418  (1868)  (confession  of  accom- 
plice ) . 

Pennsylvania. —  Com.  v.  Hanlon,  3 
Brews.  461,  499  (1870);  Fife  v. 
Com., .29  Pa.  435  (1857)  (accomplice 
confessed ) . 

Texas. —  Spencer  v.  State,  (Tex. 
Cr.  App.  1905)    90  S.  W.  638. 

England. —  R.  v.  Derrington,  2  C. 
&  P.  418  (1826)  (promise  to  post 
prisoner's  letter  which  was  then 
opened ) .  "  The  true  rule  seems  to  be, 
that  in  order  to  exclude  the  evidence, 
there  must  have  been  something  said 
or  done  calculated  to  induce  a  hope 
of  ad\antage  or  fear  of  harm.  The 
fact  that  he  was  a  prisoner,  and  that 
a  fraud  was  practiced  upon  him,  is 
not  sufficient.  They  have  no  tendency 
to  make  him  swerve  from  the  truth. 
However  we  may  condemn  the  fraud, 
we  cannot  reject  the  voluntary  con- 
fession." Price  r.  State,  18  Ohio  St. 
418    (1868). 


1961  Confessions  obtained  by  Feaud.     §§  1538c,  1538d 

and  be  engaged  in  deliberately  acting  out  a  false  role  intended  to 
lull  the  suspicion  or  elicit  the  confidence  of  his  victim.  The  one 
to  whom  his  secret  has  been  given  may  actually  have  been  a  de- 
tective posing  as  a  sympathetic  fellow  prisoner.^  He  may  have 
appeared  as  a  friendly  accomplice.^  The  admissibility  of  the  con- 
fession is  not  in  the  least  affected, 

§   1538c.  C  [/]  Misleading  Inducements;  Deception);  Unfair 

Treatment. —  No  form  of  unfair  treatment  other  than  the  pre- 
cise class  of  inducements  prohibited  by  the  procedural  rule 
suffices  to  exclude  a  confession.  For  example,  it  is  of  no  conse- 
quence that  the  prisoner's  right  to  privacy  has  been  violated. 
Thus,  an  eavesdropper,-'  who  has.  overheard  a  confession,  even  one 
made  when  the  declarant  was  in  prayer^  will  be  permitted  to 
testify  to  the  incriminating  statement,  as  a  matter  of  course.  ISTor 
is  it  regarded  as  material  that  advantage  has  been  taken  of  a 
moment  of  physical  or  mental  weakness  on  the  part  of  the  declar- 
ant. He  may,  for  example,  have  been  intoxicated  at  the  time 
and,  consequently,  off  his  guard.^  For  still  stronger  reasons,  a 
trap  which  is  purely  intellectual  and  calculated  merely  to  bring 
out  the  truth*  as  where  one,  even  a  person  in  authority,  in  ques- 
tioning the  accused  assumes  the  fact  of  his  guilt  as  the  basis  on 
which  he  is  seeking  information^  has  at  no  time  been  deemed  a 
satisfactory  reason  for  excluding  a  confession  so  obtained. 

§  1538d.  r[i]  Misleading  Inducements;  Deception);  State- 
ment "Voluntary." — Where  fraud  or  other  deception  is  applied 
to  one  accused  of  crime  by  a  person  possessing  no  authority  in 
connection  with  the  proceedings,  or  by  one  who  actually  has  such 

2.  Burton  v.  State,  107  Ala.  108,  3.  Eskridge  v.  State,  25  Ala.  30 
18  So.  284  (1895);  State  v.  Brooks,  (1854);  Lest«r  v.  State,  33  Ark.  727 
92  Mo.  542,  576,  5  S.  W.  257,  330  (1878;  State  v.  Feltes,  51  Iowa  495 
(1887);  Heldt  V.  State,  20  Neb.  492,  (1879);  Williams  v.  State,  12  Lea 
30  N.   W.   626    (1886).  (Tenn.)    211    (1883). 

3.  Stone  v.  State,  105  Ala.  60,  17  4.  McClain  v.  Com.,  110  Pa.  St. 
So.   114    (1894);   People  V.  Scott,  195  262,  1  Atl.  45   (1885). 

N.  Y.  224,  88  N.  E.  35   (1909)    (con-  5.  Carroll    v.    State,     23     Ala.    38 

niving  at  escape).  (1853);  People  v.  McGloin,  91  N.  Y. 

§   1538C-1.    Woolfolk   V.    State,    85       245  (1883)  ;  McClain  «.  Com.,  110  Pa. 
Ga.    69,    99    (1890)  ;    Com.    v.    Good-       St.  269,  1  Atl.  45    (1885)  ;  R.  V.  Ver- 
win,     186     Pa.     218,     40     Atl.     412       non,  12  Cox  Cr.  153   (1873). 
(1898). 

2.  Woolfolk  V.  State,  85  Ga.  69,  11 
S.  E.  814   ri890). 
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power  using  some  inducement  other  than  those  operating  by  means 
of  hope  or  fear  in  connection  with  the  case  itself,  the  rule  of 
procedure  in  question  ceases  to  operate  and  leaves  the  admissi- 
bility and  effect  of  the  confession  clear  for  the  exercise  of  the 
reasoning  faculty.-^  With  the  subject  thus  freed  from  technicality, 
it  is  not  difficult  to  reco^ize  that,  whatever  else  may  be  said  of 
its  value,  an  admission  of  guilt  which  the  maker  was  induced  by 
deception  to  give  is,  at  least,  perfectly  voluntary.  The  judgment, 
indeed,  of  the  object  of  this  trickery  and  deception  has  been  un- 
wisely persuaded ;  but  his  will,  nevertheless,  has  been  free.  He  has 
spoken  when,  if  he  had  known  the  real  facts,  he  would  probably 
have  deemed  it  better  for  him  to  have  kept  silence.  But  it  is 
only  a  barrier  of  prudence  which  is  removed.  The  declarant's 
will  has  been  left  entirely  unaffected.  No  force  having  been 
applied,  the  admission  is  clearly  the  act  of  the  accused  himself. 
In  point  of  reason,  therefore,  it  is  admissible,^  and  is,  prima  facie, 
to  be  believed  except  in  so  far  as  it  shall  appear  to  have  been  made 
under  such  inducements  as  would  naturally  lead  the  defendant 
to  accuse  himself  falsely.^ 


§  1538d-l.  "That  the  Courts  pay 
no  attention  to  the  indecency  of  sub- 
jecting an  unfortunate  person  accused 
of  crime  to  flattery,  torture,  or  arti- 
fice, in  order  to  induce  inculpatory 
statements  is  well  established, —  the 
rule  resting  solely  upon  the  supposed 
probability  of  the  untruth  of  the  con- 
fessions." Beery  v.  U.  S.,  2  Colo. 
189   (1873). 

To  assign  a  logical  basis  for  the 
rule  of  procedure  has  occasionally 
been  attempted.  "  In  determining 
this  question,  it  is  proper  to  take 
into  view  the  reason  on  which  con- 
fessions so  drawn  out  are  excluded. 
It  is  not  because  of  any  breach  of 
good  faith  in  admitting  them,  nor  be- 
cause they  are  extorted  illegally, 
(though  there  may  be  cases  in  which 
this  would  exclude  them,  as  where  a 
magistrate  puts  the  accused  upon  his 
oath)  but  the  reason  is,  that  in  the 
agitation  of  mind  in  which  the  party 
charged  is  supposed  to  be,  he  is  liable 
to  be  influenced,  by  the  hope  of  ad- 
vantage or   fear  of   injury,   to   state 


things  which  are  not  true."     Com.  v. 
Knapp,  9  Pick.  496,  503    (1830). 

2.  Alahama. —  Burton  r.  State,  107 
Ala.   108,   18  So.   284    (1894). 

Georgia. —  Sanders  !>.  State,  113  Ga. 
267,   38   S.  E.  841    (1901). 

Kentucky. —  Rutherford  v.  Com.,  2 
Mete.  387   (1859). 

Michigan. —  People  r.  Barker,  60 
Mich.  277,  27  N.  W.  539,  1  Am.  St. 
Rep.  501    (1886). 

Missouri. —  State  v.  Rush,  95  JIo. 
199,  8  S.  W.  221    (1888). 

Xehrasl-a. —  Heldt  r.  State,  20  "Seb. 
492,  30  N.  W.  835   (1886). 

North  Carolina. —  State  r.  Mitchell, 
61  N.  C.  447    (1868). 

Pennsylvania. —  Com.  r.  Goodwin, 
186  Pa.  St.  218,  40  Atl.  412,  65  Am. 
St.  Rep.  852   (1898). 

England. —  Wright's  Case,  1  Lew. 
Cr.  C.  48    (1830). 

Canada. —  Reg.  v.  MacDonald,  2 
Can.  Cr.  Cas.  221    (1896). 

3.  District  of  Columhia. — Hardy  v. 
U.  S.,  3  App.  Cas.  35  (1893). 
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§  1539.  C[/]  Misleading  Inducements);  Illegality — ISTot 
only  may  deception,  treachery,  any  unfair  treatment,  be  employed 
for  the  attainment  of  a  perfectly  admissible  confession,  where  the 
precise  inducement  forbidden  by  the  rule  of  procedure  has  not 
been  employed;  it  is  not  even,  under  similar  circumstances, 
deemed  material  that  the  incriminating  statement  has  been  ob- 
tained by  means  which  were  distinctly  illegal.^  This  is  quite  in 
accordance  with  the  legal  principle.  The  act  by  which  evidence 
has  been  obtained  may  be  morally  indefensible  or  even  entirely 
contrary  to  law.  Still,  the  law  cannot  properly  shut  its  eyes  to 
it  in  the  search  for  truth.  The  rejection  of  a  confession,  if  in 
itself  reliable  and  trustworthy,  merely  because  obtained  by  means 
of  an  illegal  violation  of  the  prisoner's  privilege  against  compul- 
sory self-incrimination  is  entirely  without  support  in  legal 
analogy.  The  confession,  viewed  as  extorted  by  an  act  of  duress, 
stands  in  a  different  position.  It  is  not  the  act  of  the  declarant. 
Accordingly,  he  is  not  responsible  for  it. 

§  1540.  (2)  Self-incrimination. —  Thus  far,  in  the  consideration 
of  'the  procedural  requirement  that  a  confession  to  be  admissible, 
must  be  "  voluntary,"  attention  has  been  directed  to  the  influence 
of  ht)pe  or  fear  as  tending  to  render  an  incriminating  statement 
untrustworthy.  The  conclusion  seems  justified  that,  in  such 
cases,  the  volition  of  the  declarant  is  free,  and  the  declaration, 
by  consequence,  entirely  voluntary.  Further,  that  so  far  as 
the  statement  thus  influenced  is  untrustworthy,  the  reason  for  the 
fact  apparently  is  that  the  judgment  of  the  declarant  though  freely 
exercised,  has  not  been  wisely  employed.  This  being  so,  upon 
principles  of  rational  judicial  administration,  absolute,  sweeping, 
indiscriminating  rejection  is  far  too  severe  a  penalty  for  the  pro- 
bative blemish  involved.  As  in  case  of  other  unwisdom  exhibited 
by  a  declarant,  the  question  is  properly  one  of  evidentiary  weight, 
suitable  for  the  consideration  of  the  jury.    Sufficient  has  already 

Minnesota. —  State    v.     Staley,     14  Pennsylvania. —  Com.  v.  Cressinger, 

Minn.   105    (1869).  193  Pa.  St.  326,  44  Atl.  433    (1899). 

Missouri. —  State  v.  Fredericks,  85  §    1539-1.   People  v.   MeMahon,    15 

Mo.  145    (1884).  N.   y.    386    (1857).      "The   fact  that 

North    Carolina. —  State   i\    Harri-  the   arrest   was    illegal,    has   no    rel- 

aon,    115    N.    C.    706,    20    S.    E.    175  evaney,  if  the  confession  was  volun- 

(1894).  tary."    Balbo  ».  People,  80  N.  Y.  484 

Ohio.— Frice  v.  State,  18  Ohio  St.  (1880). 
418   (1868). 


§  1541  Confessions.  1964 

appeared  to  indicate  that  this  matter  of  the  effect  of  misleading 
inducements  in  rendering  confessions  "  involuntary  "  is  really  but 
a  symptom  of  a  much  more  pervasive  cause.  In  dealing  with  the 
effect  of  the  threat  or  promise  of  a  "  person  in  authority"  upon 
the  mind  of  a  confessing  defendant,  consideration  is  being  actually 
given,  not  so  much  to  a  rule  of  procedure  as  to  what  may  be 
called  a  "  permanent  set "  of  the  judicial  mind  toward  the  sup- 
pression of  truth  in  favor  of  those  accused  of  crime.  It  is  as- 
sumed, as  an  axiom  in  jurisprudence,  that  under  certain  circum- 
stances there  is  a  natural,  fundamental  and  inviolable  right  of  an 
alleged  criminal  to  keep  silence,  if  he  see  fit,  and  allow  society  to 
prove  its  case  against  him  in  the  best  way  that  it  can,  without  the 
slightest  assistance  from  himself."^  So  remarkable  an  administra- 
tive position  may  well  warrant  some  little  examination  of  the 
basis,  if  any,  upon  which  it  rests. 

§  1541.  C  [2]  SeAf =//icri/M//ia</onj  ;  A  Problem  in  Jurisprudence. 

—  ISTo  student  approaching  the  consideration  of  the  subject  of  the 
procedural  rules  applicable  to  the  law  of  evidence  could  fail  to 
be  profoundly  impressed  with  a  certain  aspect  of  the  situatioiL 
T\Tiat  is  the  cause,  he  would  ask,  of  this  awe-inspiring  sanctity  of 
the  jury  imbedded  in  English  jurisprudence  and  American  con- 
stitutions? Upon  what  theory  is  the  application  of  the  rule  of 
law  to  proven  facts  intrusted  to  a  numerous  body  so  obviously 
ill-fitted  to  do  the  work  with  profit  to  the  commi^nity  ?  Upon 
what  ground  of  judicial  procedure  has  it  been  provided  that  wide 
discretionary  or  administrative  powers  are  conferred  on  this  same 
entirely  irresponsible  jury,  while  every  attempt  is  studiously  made 
to  curb  and  limit  the  normal  function  of  a  responsible  court? 
Most  striking,  perhaps,  of  all,  why  should  society  be  unable  to  ask 
one  accused  of  crime  to  declare  what  is  the  truth  about  a  given 

§  1540-1.  "  In     many     classes     of  of  corporations,  and  of  many  kinds  of 

crime,   indeed,   and  those  among  the  commercial    fraud,    not   to   speak    of 

most  injurious  to  the  welfare  of  the  occasional  mysterious  murders.     It  is 

community,  conviction  is  almost  im-  clear,  therefore,  that  in  certain  kinds 

possible  without  putting  the  accused  of    oflfences    at    least,    the    privilege 

on  the  .stand   (or  rather  without  per-  protects   the   guilty,   tends  to   defeat 

mitting  the  jury  to  draw  the  natural  the  aim  of  the  law,  and  ought  to  be 

inferences  from  his  refusal  to  testify,  abolished  unless  it  can  be  shown  that 

for   of   course    any  other   method   of  it  lessens  the  danger  of  convicting  the 

compulsion  is   out   of   the  question).  innocent,"     The  Judicial  use  of  Tor- 

This  is  true  of  the  bribery  of  public  ture,      A  Lawrence   Lowell,    Esq.,   11 
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matter,  merely  because  the  consequences  of  so  doing  might  prove 
vnconvenient  to  him?  If  society  is  to  act  at  all,  regarding  the 
life,  liberty  or  property  of  the  citizen,  it  should,  beyond  all  ques- 
tion, do  so  upon  the  basis  of  the  exact  truth,  so  far  as  it  can  be 
ascertained.  The  very  province  of  evidence  is  to  discover  truth.^ 
Upon  what  possible  line  of  reasoning  then,  can  society  safely  au- 
thorize persons  to  conceal  papers  or  to  refuse  to  answer  vital 
questions  ? 

§  1542.  ( [2]  SelMncrimiaation;  A  Problem  in  JurisprU" 
dence) ;  Eeason  Stated —  It  has  shortly  before  been  suggested  that 
the  procedural  use  of  reason  in  the  past  century  was  characterized 
by  the  habit  of  indicating  certain  dangers  attaching  to  the  iise  of 
a  particular  class  of  evidence  and  seeking  to  avoid  these  dangers 
by  the  drastic  expedient  of  rejecting  all  facts,  open  to  the  same 


§  1541-1.  The  very  use  of  the  term 
"  evidence "  implies  an  obvious  rela- 
tion to  the  reality  or  truth  of  things. 
"  Evidence  signifies  that  which  dem- 
onstrates, makes  clear,  or  ascertains 
the  truth  of  the  very  fact  or  point 
in  issue,  either  on  the  one  side  or  on 
the  other."  3  Black.  Com.,  XXIII. 
In  fact,  the  entire  judicial  process  at 
the  stage  of  evidence  is  conducted 
upon  this  basis  alone.  While  much 
is  customarily  received  as  evidence 
which  is  not  in  accordance  with  the 
truth,  it  is  admitted  only  upon  the 
basis  that  it  is  in  accordance  with 
reality.  One  of  the  parties  litigant 
contends  that  it  is  so,  and  until  a 
decision  has  been  reached,  the  claim 
must,  of  necessity,-  be  provisionally 
allowed.  Where  the  unreality,  the 
untruthfulness,  of  an  alleged  fact  is 
made  manifest,  it  cannot,  properly 
speaking,  be  said  to  be  "evidence." 
Thus,  a  deed  is  said  to  be  an  "evi- 
dence of  title,''  so  long  only  as  it 
appears  to  be  a  genuine  deed.  Should 
it  be  showa  to  be  a  forgery,  it  is  no 
longer  to  be  regarded  as  "  evidence." 
In  like  manner,  a  toii-ness  is  one  who 
knows  the  truth.  Should  it  appear 
that  he  does  not  know,  either  because 
he  could  not  have  known  or  is  mis- 
taken as  to  what  he  thinks  he  knows, 


his  testimony  is  not,  in  the  reality 
of  things,  "  evidence  "  of  the  fact  as- 
serted by  him.  On  the  same  adjusted 
basis  of  truth,  the  jury  act.  They 
are  to  seek  and  separate  the  true 
from  the  false,  using  only  the  former. 
It  is  their  distinctive  function  to 
state  the  actuality  of  the  matter  in 
their  vere-dict,  veritatis  dictum,  ver- 
dict. Should  it  appear  clearly  to  the 
reasoning  faculty  of  the  presiding 
judge,  applying  the  same  standard  of 
reality,  that  the  jury's  verdict  is  not 
a  statement  of  the  truth,  it  is  his 
iluty  to  set  it  aside  as  false.  To 
insert  into  such  a  system,  thus  ad- 
justed solely  for  the  discovery  of 
truth,  a  rule  of  evidence  designed  for 
its  suppression,  which  not  only  per- 
mits but  encourages  the  absence  of 
the  real  facts,  is  decidedly  anomalous 
and  self-stultifying.  Yet  this  is  pre- 
cisely what  the  privilege  against  self- 
incrimination  intentionally  and  obvi- 
ously does.  To  a  greater  or  less  ex- 
tent, the  same  thing  is  true  of  every 
other  privilege  of  silence.  It  remains, 
however,  to  be  shovim  what  interest 
society  can  possibly  have,  in  attempt- 
ing to  administer  justice,  which  either 
is  or  should  be  paramount  to  its 
plain  and  direct  concern  in  th&  dis- 
covery of  the  whole  truth. 


§  1542  Confessions.  1966 

objection.  The  idea  was,  that  as  evidence  of  a  certain  type  or 
species  may  possibly  mislead  the  mind  of  a  jury  in  the  average 
case,  procedure  must  prohibit  its  use  in  all  instances.  It  may  be 
suggested,  as  a  possible  explanation  of  the  present  procedural 
rules  rejecting  confessions,  induced  by  threats  or  promises  of 
those  in  authority  over  criminal  proceedings,  that  as  such  state- 
ments are  a  treacherous  guide  to  truth,  it  is  quite  in  accordance 
with  this  characteristic  feature  of  the  nineteenth  century  pro- 
cedure that  all  confessions  so  tainted  should  be  rejected  regard- 
less of  individual  weight  or  the  forensic  needs  of  the  situation. 
While  this  is  true,  and  assists,  in  no  small  measure,  to  accoixnt 
for  the  absolute  rejection  of  such  confessions,  a  further  and  more 
controlling  reason  is  to  be  sought.  It  lies  a  little  below  the  sur- 
face. 

The  true  solution  of  the  proilem  is  apparently  the  ohvious  one. 
It  now  remains  to  be  stated.-^  However  valuable  the  ascertainment 
of  truth  'may  be  to  society  as  a  general  rule,  occasions  may  arise 
when  its  judicial  discovery  might  be  highly  undesirable  to  large 
numbers  of  persons.  It  may  well  happen,  under  exceptional  cir- 
cumstances, that  blocking  the  path  to  truth  may  assume  the  guise 
of  patriotism  or  even  of  morality.  The  juridical  institutions  of  a 
country  where  such  a  state  of  affairs  has  arisen  may  thus  be 
twisted  and  warped  from  due  scientific  symmetry  and  rational 
effectiveness  under  the  passionate  heat  of  so  remarkable  a  crisis, 
It  is  obvious  to  every  reasonable  observer  that  through  such 
a  period  of  -strain  and  distortion  did  the  otherwise  normal 
development  of  English  institutions  for  the  administration  of  jus- 
tice pass  in  the  political  troubles  under  the  Stuarts  and  early 
Georges.  As  President  Lowell  says :  "  While  the  historic  origin  of 
a  rule  of  law  has  very  little  direct  bearing  on  the  question  whether 
it  produces  good  effects  at  the  present  day  or  not,  the  hold  of  the 
principle  on  popular  imagination  is  often  due  largely  to  historic 
associations.  This  is  peculiarly  true  of  the  maxim  that  no  one 
is  obliged  to  furnish  evidence  against  himself,  and  it  may  there- 
fore be  worth  while  to  point  out  that  the  doctrine  was  at  first 
proclaimed  with  the  object  of  shielding  the  guilty  rather  than  the 
innocent."  ^ 

§  1642-1.    §  1543.  Lawrence  Lowell,  Esq.,   IX   Harv.   L. 

2.  The  Judicial  Use  of  Torture,  A.       Rev.  p.  298. 
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§   1543.    C  [2]  Se/f=//icr//n//ia</on;;  A  Page  of  English  History. 

—  The  answer  to  these  pertinent  and  highly  important  questions 
is,  as  is  tolerably  clear,  to  be  found  in  the  development  of  the 
constitutional  history  of  England  at  a  particular  epoch.  To  this  ■ 
America  has,  almost  of  necessity,  accorded  a  determining  influ- 
ence in  the  procedural  requirements  of  her  written  constitutions. 
These  reflect,  even  in  the  twentieth  century,  the  legal  and  politi- 
cal thought  and  philosophy  of  the  sixteenth  and  seventeenth 
centuries. 

Sorry,  indeed,  and  greatly  tangled  was  the  harvest  which  the 
Tudors  had  sown  and  left  for  the  Stuarts  to  gather !  Politics  and 
religion,  in  the  moral  and  intellectual  ferment  of  the  sixteenth 
century  had  come  to  submit  to  the  English  people  problems  im- 
patient of  solution  and  fairly  certain,  however  settled,  to  leave 
deep  record  in  the  judicial  institutions  of  England.  Yet  politics 
and  religion,  varied  as  might  be  the  outward  seeming  of  their 
interrogation,  presented,  at  bottom,  much  the  same  question. 
Civil  and  religious  liberty  went  hand  in  hand.  Those  who  de- 
manded larger  political  freedom  were  by  no  means  prepared  to 
concede  liberty  of  conscience.  Yet  the  struggle  was  carried  on  by 
much  the  same  persons  against  the  Government,  whether  their 
grievances  were  civil  or  religious.  Each  were,  at  heart,  rebels, 
though  for  widely  different  reasons.  Both  sets  of  malcontents 
were  brought  face  to  face  with  the  power  of  the  crown  and  were 
made  to  realize  that  the  hand  of  Government  was  a  heavy  one. 

Politically,  the  Tudors  had  enjoyed  an  unusual  freedom  from 
restraining  influences  which  had  hampered  the  power  of  their 
predecessors  and  were  destined  to  limit,  in  still  greater  measure, 
the  supremacy  of  their  successors.  Under  this  line  of  sovereigns, 
the  power  of  the  prerogative  reached  its  highest  point.  Since 
William  Conqueror  down  to  the  Wars  of  the  Roses,  the  titulary 
rulers  of  England  had  been  held  in  more  or  less  effective  check 
by  the  power  of  the  peerage.  The  Wars  of  the  Roses  shattered 
the  strength  of  this  nobility  as  a  restraint  upon  the  crown. 
Great  houses  no  longer  threatened  to  overshadow  in  wealth  and 
strength  in  warfare  even  the  court  itself.  The  influence  of  the 
Commons  was  growing;  but  it  was  as  yet  an  untried  and  uncer- 
tain force.  In  this  goodly  unfettered  heritage  of  prerogative,  the 
Tudors  flourished.  But  quietly  and  steadily  under  them  and,  in 
part,  because  of  their  consolidated  strength,  the  landed  gentry,  the 
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great  cities,  the  Conunonality  of  England,  grew  apace  in  wealth 
and  political  force.  Demos,  growing  restless  under  the  exactions 
of  practically  irresponsible  power,  was  stretching,  and  cautiously 
testing  the  giant  but  unskilled  strength  which  was  soon  to  prove 
so  fatal  to  the  house  which  had  inherited  the  power  and  obstinacy 
of  the  Tudors  without  their  ability  to  bend,  when  necessary,  to  the 
will  of  the  people. 

The  religious  situation  of  the  Kingdom  added  a  peculiarly  in- 
tense bitterness  and  stolid  immobility  to  the  approaching  political 
struggle.  Uniform.ity  in  religious  observance  was  plainly,  accord- 
ing to  the  ideas  of  the  time,  essential  both  to  spiritual  salvation 
and  the  temporal  safety  of  the  realm.  Historical  Christendom 
had  been  hopelessly  sundered  by  the  forces  of  the  Eeformation, 
really,  the  now  nascent  aspirations  of  Democracy  in  a 
thin  disguise.  Large  masses  of  the  population,  still  loyal  to 
the  venerated  Churoh  of  Rome,  thought  that  the  Eeformation  had 
gone  much  too  far.  To  the  Puritan,  it  had  by  no  means  gone  far 
enough.  The  Established  Church,  occupying  a  middle  ground 
repudiated  by  both  these  parties,  sought  by  heavy  penalties,  in- 
cluding deprivation  of  civil  rights  and  much  mutilation  or  killing, 
to  bring  about  the  uniformity  in  ecclesiastical  observance  essential 
to  the  safety  of  the  State.  Papist  and  Puritan  were  equally  firm 
in  resistance,  while  plots  and  counterplots  reduced  at  times  the 
<3rovemment  to  a  state  bordering  upon  panic,  revealing  itself  in 
the  peculiar  cruelty  which  is  most  often  born  of  terror. 

§  1543a.  (  [2]  Self-incrimination;  A  Page  of  English  His= 
tory);  The  Strategy  of  the  Struggle —  The  battle  ground  for  much 
of  this  conflict  between  the  power  of  Democracy  and  that  of  the 
prerogative,  between  those  who  insisted  upon  religious  uniformity 
and  those  who  opposed  a  dogged  resistance  in  the  name  of  con- 
science, lay  in  the  courts.  It  was  a  struggle  which  all  England 
was  watching  and  the  weapons  were  judicial  and  procedural.  On 
the  side  of  the  crown  was  that  which  had  come  to  be  law  and  it 
was  being  ruthlessly  enforced  with  a  rigor  and  brutality  beyond 
even  the  custom  of  the  times.  The  instruments  of  the  crown  were 
the  royal  judges,  dependent  upon  the  king's  favor,  exercising 
jurisdiction  in  special  courts  and  applying  methods  calculated  to 
elicit  the  real  truth  of  the  situation.  Legally  speaking,  the  posi- 
tion was  a  sound  one.  As  a  machinery  for  the  discovery  of  truth 
and  the  punishment  of  crime  the  apparatus  which  was  being  em- 
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ployed,  though  rude,  was  effective.  Irrespective  of  the  ends  to 
which  it  was  being  applied,  it  represented  fairly  well  the  best 
state  of  the  law  which  legal  evolution  had  up  to  that  time  attained 
for  eliciting  real  facts. 

But  it  is  important  to  observe  that  the  precise  thing  wihich  the 
popular  party  was  seeting  to  avoid  was  this  very  discovery  of 
truth.  Their  entire  interest  lay  in  the  opposite  direction.  Truth 
for  them  was  a  misfortune.  Its  legal  ascertainment  meant 
for  them  martyrdom  in  the  cause  either  of  freedom  or  religion. 
The  object  of  their  forensic  skill  was  as  large  a  privilege  of  silence 
as  could  be  secured.  To  block  the  way  of  royal  judges  to  discov- 
ery of  the  exact  fact  in  each  case  was  the  desired  end.  It  fol- 
lowed that  it  was  necessary  strongly  to  insist  upon  the  power  and 
prerogative  of  the  jury.  It  was  the  well  founded  boast  of  great 
Whig  lawyers  for  successive  generations  that  the  rights  of  the 
jury  could  be  so  manipulated  as  to  offset  the  efforts  of  the  court. 
The  popularity  of  the  jury  in  this  connection  need  occasion  no 
surprise.  It  has  had  effects  upon  American  state  constitutions  to 
which  reference  has  elsewhere  been  briefly  made.-' 

The  success  of  the  Whig  lawyers  or  of  those  who  came 
afterwards  to  be  so  designated,  required,  as  has  been  said, 
that  "the  crown  should  be  prevented  from  employing  the 
obvious  expedient  of  questioning  the  defendant  himself.  How- 
ever friendly  the  jury  might  be,  it  could  do  but  little  un- 
less the  accused  himself  could  be  freed  from  responding  to 
questions.  The  situation  would  be  almost  equally  hopeless  were 
it  possible  to  force  his  wife  to  declare  what  she  knew,  l^o 
permanent  safety  could  be  secured  if  a  second  jury  were  per- 
mitted to  undo  the  work  of  the  first.  In  this  situation,  lawyersi 
representing  the  popular  side  acted  with  undoubted  wisdom.  The 
precedents,  as  they  stood,  being  in  main  opposed  to  their  con- 
tentions, the  claim  before  the  jury  was  made  upon  the  basis  of 
certain  alleged  fundamental  principles  of  natural  right,  asser- 
tions, as  it  were,  of  constitutional  privileges.  A'  quasi-juriiical 
form  and  flavor  were  given  to  these  declarations  of  inherent  privi- 
lege of  Englishmen  by  stating  them  in  Latin,  often  of  a  modernized 
and  barbarous  type.  Where  some  latin  formula  in  Magna  Carta, 
such  as  judicium  pariuw?  could  not  be  employed,  a  current  Eng- 
lish expression  was  rudely  paraphrased  into  Latin,  it  being  appar- 
ently hoped  that  in  some  way  the  antiquity  of  the  language  might 
§   1543a-l.  §§  304  et  seq.'  3.  §  2706  n,  7. 
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add  the  force  of  long  standing  to  the  assertion  itself.  Warm 
popular  approval  and  vehement  reiteration  were  relied  upon  to 
supply  the  necessary  additional  juridical  power. 

§  1543b.  C  [2]  SelUincrimination;  A  Page  of  English  His- 
tory) ;  Subsequent  Consequences. —  Had  the  effects  of  this  situa- 
tion been  strictly  confined  to  the  time  of  its  origin,  little  need  for 
criticism  would  exist.  To  attempt  using  the  jury  as  an  instru- 
ment for  nullifying  the  administrative  power  of  the  court  might 
seem  to  interested  individuals,  at  a  particular  crisis  of  their 
affairs,  as  very  helpful.  To  make  suoh  a  situation  permanent  by 
incorporation  into  the  fundamental  law  of  a  civilized  country  is 
to  attempt  the  socially  perilous  task  of  using  trial  by  judge  and 
jury  in  an  inverted  position,  with  the  jury  on  top.''^  As  a  tem- 
porary expedient,  to  meet  a  particular  emergency,  such  a  coinage 
of  sonorous  Latin  phrases  might  pass  without  notice  as  an  in- 
genious makeshift  of  counsel.  The  difficulty  is,  that  these  alleged 
■axioms  have  been  taken  not  only  at  their  face  value  but  at  much 
more.  In  some,  not  very  clear,  fashion,  and  as  part  of  the  tradi- 
tional wisdom  of  our  ancestors,  it  has  come  to  be  regarded  as  set- 
tled, not  only  that  the  truth  of  these  propositions  is  self-evident 
and  their  legal  sanctity  beyond  dispute,  but  that  they  are  marks 
and  guaranties  of  the  triumphal  overthrow  of  social  privilege  on 
which  the  civil  and  religious  liberty  of  the  people  is  based.  Much 
of  this,  in  the  light  of  reason,  is  questionable.  It  is  extremely 
doubtful  whether  the  facts  lend  any  proper  color  to  such  a  feeling 
as  that  just  described.  Had  no  court  trials  whatever  for  political 
or  religious  offenses  taken  place  in  England  during  this  eventful 
period,  had  none  of  these  phrases  been  coined  or  clung  to,  probably 
the  issue  of  the  struggle  between  Prerogative  and  Democracy 
would  have  been  substantially  the  same.  The  resources  and  relative 
strength  of  contending  armies  is  not  often  materially  afEected  by 
what  may  happen  to  be  their  battle  cry.  If  it  is  not  one  thing,  it 
will  be  another  and  the  result  of  the  more  fundamental  forces  will 
be  little  affected  by  the  change.  However  eloquent  might  be  an 
■advocate  as  to  the  right  of  confrontation  enjoyed  by  a  non-con- 
formist Puritan,  it  cannot  well  be  doubted  that  it  was  ISTaseby 

§  1543b-l.  "  This  mode  of  trial  [by  fearless  judge  as  well  as  a  free  and 

judge  and  jury],  as  it  existed  at  com-  fearless    jury.      The   jury   may   drag 

mon  law,  was  well  adapted  to  secure  the  car  of  justice,  but  the  judge  must 

the  riglits  of  the  masses  against  the  drive,  or  they  will  drag  it  to  destruc- 

classea.     But  it  was  a  system  of  ex-  tion."    Baldwin,    Mod.    Pol.    Inst.,  pp. 

act  balances.     It  demanded  a  free  and  249,  250. 
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and  Marston's  Moor  which  really  settled  the  fate  of  Charles  I. 
London  went  half  mad  with  joy  when  an  English  jury  acquitted 
the  Seven  Bishops  regardless  of  the  instructions  of  the  court.^  But 
the  downfall  of  the  Stuarts  was  plainly  determined  by  causes  to 
which  the  insubordination  of  juries  contributed  but  little. 

Democracy  was  slow  to  recognize  what  was  actually  involved  in 
its  own  success.  It  was  timid  and  nervous  without  cause.  With 
its  substantial  victory,  coming  into  undisputed  possession  of 
political  power,  the  petty  dangers  to  itself  against  which 
these  juristic  maxims  were  intended  to  provide  passed  away, 
never,  in  all  human  probability,  to  return.  If  the  danger  to 
liberty  involved  in  a  passing  situation  had  in  the  least  warranted 
the  adoption  of  an  unsound  principle  of  judicial  administration, 
that  peril  was  over. 

The  giant  Demos  had  come  into  a  goodly  political  heritage.  All 
social  institutions  were  in  his  power.  He  could  make  and  unmake 
judges  at  will.  The  power  of  the  purse  and  the  power  of  the 
sword  alike  were  his.  Both  in  England  and  America  he  was 
responsible  to  no  one  but  himself.  Yet  the  American  colonies  at 
the  very  moment  of  their  assured  triumph,  are  seen  to  exhibit  a 
nervous  apprehension  with  regard  to  the  possibility  of  losing  the 
benefit  of  these  personal  safeguards  and  at  the  earliest  opportunity 
to  insist  upon  imposing  them  upon  their  own  government,  i.  e., 
upon  themselves.'' 

A  Present  DijflcuUy. —  It  would  be  difiicult  to  assign  any  dan- 
ger against  which  Democracy  is  being  protected  by  these  so  called 
constitutional  guaranties.  The  injury  which  they  are  working  in 
the  judicial  administration  of  the  present  time  is  self-evident.* 

2.  See  Maoaulay,  Hist,  of  Eng.,  American  nervousness. —  Brice  very- 
chap.  VIII.  truly  says   (Amer.  Comm.  clap.  XXV, 

3.  Speaking,  for  example,  of  the  bo  P-  279 ) ,  speaking  of  the  framers  of 
called  privilege  against  self-incrimina-  ^^^  federal  constitution,  that  dangers 
tion,  a  well  recognized  authority  says:  threatening  the  newly  won  liberties 
"It  has  been  incorporated  into  the  "^  ^^^  ^"^''^^  «*^*^*  ^""^  t'^«  ^'i" 
Constitutions  of  all  but  three  of  our  '^i^^'l^^f  ^fts  of  their  private  citi- 
o,  i  ,  jTi  ,  .  i  _L,  ,  ,  ^ens  filled  the  whole  background 
btates,  and  was  grafted  into  that  of  ,  .,    .     ,      ,           „ 

of  their  landscape. 

the  United  States  at  the  instance  of  a    «  a  ,»,„,.;„„  t,„„  j.  •  j 

4.     America  has  tried  many  experi- 

the     first     Congress,     by     the     Fifth  ments  in  the  art  of  government.    She 

Amendment."       Baldwin,    Mod.    Pol.  has  tried  none  more  hazardous  than 

Inst.,    p.    117.      The    three    excepted  that   which  has  been   the  subject  of 

states    are   Georgia,    Iowa   and    New  this  chapter   ["exemption  of  the  ac- 

Jersey.     Michigan  did  not  introduce  cused   from  examination  in  criminal 

the  provision  until   1850,  nor   South  proceedings"].      There    are    parts    of 

Carolina  until  1868.  the  United   States  where  more  crim- 
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Tiey  liave  assisted,  in  no  small  degree,  in  creating  a  situation 
•where  it  is  scarcely  possible  legally  to  punish  a  person  accused 


inals  are  yearly  put  to  death  by 
Xynch  law,  or  by  the  hand  of  some 
private  avenger  of  blood,  than  by  ju- 
dicial warrant.  And  is  it  not  true, 
that,  in  those  communities,  public 
sentiment  justifies  such  deeds  of  vio- 
lence because  the  courts  afford  too 
imeertain  a  remedy ;  not  because  they 
are  corrupt,  but  because  they  are  in- 
efficient?" Baldwin,  Mod.  Pol.  Inst., 
p.  139. 

A  tjrpical  case. —  Illustrating  the 
difficulty  under  which  an  American 
prosecution  frequently  labors  in  at- 
tempting to  convict  those  known  to 
be  guilty  of  serious  crimes,  Arthur 
Train  Esquire,  quoting  his  associate, 
Mr.  Charles  Cooper  Nott,  Jr.,  states 
the  following  typical  case  from  an 
actual  trial:  "Take,  for  example, 
a  certain  case  tried  in  the  Criminal 
Branch  of  the  Supreme  Court  in  the 
January  term  of  1902.  The  jury  saw 
the  defendant,  a,  stalwart,  open-faced 
laboring  man  of  nearly  sixty  years, 
on  trial  for  murder  in  the  first  de- 
gree; they  heard  a  bartender  and  a 
smooth-shaven,  bullet-headed  witness 
describe  how  the  defendant  in  the  sa- 
loon became  involved  in  a.  dispute 
with  the  deceased,  caused  by  the  de- 
fendant's bad  taste  in  reminding  Mm 
that  he  had  done  time  for  killing  his 
own  father ;  and  they  heard  him  of 
the  bullet-head  admit  on  cross-exam- 
ination that  a  scar  adorning  his  neck 
had  been  inflicted  by  the  deceased 
some  two  years  before;  tiey  heard 
the  two  witnesses  describe  how  the 
deceased  left,  breathing  threatenings 
and  slaughter,  and  how  a  few  minutes 
later  the  defendant,  in  the  room  back 
of  the  saloon,  was  approaching  the 
rear  door,  cutting  a  plug  of  tobacco 
with  his  knife,  which  ha  had  provi- 
dentially drawn  for  that  purpose,  when 
the  deceased  leaped  upon  him  from  the 
door  and  tried  to  stab  him,  where- 
npon  a  fight  ensued,  in  which  the  de- 
fendant was  cut,  and  after  which  the 


deceased  left,  followed  a  few  minutes 
later  by  the  defendant  and  the  bullet- 
headed,  who  saw  naught  further  of 
him.  To  mar  the  symmetry  of  this 
tale  of  self-defence  (proved  by  the 
prosecution's  own  case),  but  two 
jarring  facts  appeared  —  first,  the  sa- 
loon proper  (not  the  rear  room)  was 
found  soaked  in  blood,  and,  second, 
the  deceased  was  found  shortly  after 
the  defendant's  departure  at  three  a. 
m.  lying  on  the  sidewalk  in  plain 
sight  of  the  rear  door,  with  his 
throat  cut  from  ear  to  ear.  No  evi- 
dence was  put  in  for  the  defence,  the 
defendant  modestly  refrained  from 
taking  the  stand,  and  of  course  an 
acquittal  was  inevitable.  From  be- 
hind the  scenes,  however,  the  facts 
assumed  a  different  aspect.  The 
frank-faced  defendant  was  one  '  Red,' 
who  had  served  time  for  robbery  and 
other  offences;  the  bullet-head  sur- 
mounted shoulders  upon  which  rested 
a  heavy  load  of  crime  and  violence, 
their  owner  having  served  the  state 
several  times  and  been  implicated  in 
numerous  crimes,  including  murder; 
the  bartender  would  have  considered 
it  quite  as  safe,  and  far  more  com- 
fortable, to  put  a  bullet  through  his 
head  than  to  testify  against  this 
choice  pair;  wliile  it  was  true  tliat 
the  deceased  had  killed  his  o^vn  father, 
the  act  was  performed  while  parent 
and  son  were  in  a  drunken  fight,  by 
striking  the  old  man  on  the  head  with 
a  water  pitcher,  and  had  occasioned 
great  mortification  to  the  son  when 
he  became  sober;  and  it  was  true 
that  defendant  and  the  bullet-headed 
were  both  bitter  enemies  of  the  de- 
ceased. On  this  statement  of  facts, 
there  Is  little  doubt  that  the  deceased 
was  murdered  in  the  saloon  whei-e 
the  blood  was  found,  and  his  body 
thrown  nut  onto  the  sidewalk,  and 
the  story  arranged,  the  defendant 
shouldering  the  quarrel  because  he 
had  received  a  cut  in  the  course  of 
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of  CTime  if  he  has  skill  and  financial  means  with  which  to  defend 
himself.  They  project  a  remedy  appropriate  for  the  seventeenth 
century  into  the  jurisprudence  of  the  twentieth.  American  courts 
at  the  present  day  are  forced  to  use,  for  the  ascertainment  of  the 
truth,  a  system  carefully  devised  to  hring  about  its  suppression. 
Society  is  trying  to  protect  itself  against  crime  in  the  absence  of 
the  most  obvious  means  for  the  purpose.'    Its  evident  right  to  in- 


the  fight.  As  the  defendant  did  not 
take  the  stand,  his  record  and  char- 
acter could  not  be  shown;  as  the 
State  was  compelled  to  call  the  bar- 
tender and  the  other  witness  {they 
being  the  sole  witnesses  of  the  occur- 
rence), it  could  not  impeach  their 
veracity  nor  attack  their  character. 
To  the  prosecuting  officer,  therefore, 
was  presented  the  choice  of  recom- 
mending the  'turning  out'  of  a 
desperate  criminal  without  a  trial,  or 
of  putting  in  what  facts  the  law  per- 
mitted to  be  shown,  and  leaving  the 
jury  to  acquit,  while  marvelling  that 
such  a  weak  case  should  be  presented 
to  them."  Train,  The  Prisoner  at 
the  Bar,  p.  166. 

5.  "  There  Is  a  point  at  which  hu- 
manity turns  into  sentimentalism. 
There  is  a  point  where  selfishness  — 
that  is,  putting  forward  self-protec- 
tion as  the  first  object  —  is  becoming 
to  a  government.  The  American  sys- 
tem of  criminal  prosecutions  is  one 
which  seldom  convicts  the  innocent; 
but  it  is  also  one  which  often  acquits 
the  guilty.  The  proportion  of  ac- 
quittals to  jury  trials  is  probably 
three  times  as  great  as  in  England, 
and  ten  times  as  great  as  in  Scotland 
or  on  the  Continent.  There  are  few 
civilized  governments  in  which  homi- 
cide is  as  frequent  as  in  some  of  our 
western  and  southwestern  States  and 
Territories;  there  are  none  in  which 
convictions  for  murder  are  so  rare." 
Baldwin,  Mod.  Pol.  Inst.,  p.  130. 

A  word  for  the  French  system. — 
It  is  the  persistent  custom,  in  many 
quarters  of  high  authority,  to  com- 
pare the  English  and  French  proced- 
ural systems  in  criminal  cases,  very 
much  to  the  detriment  of  the  latter. 


Unfortunately  for  the  interests  of  ju- 
risprudence, this  is  commonly  done  by 
comparing  the  good  points  of  the 
English  system  with  the  bad  ones 
of  the  French.  However  pleasing  such 
a  result  must  necessarily  prove  to 
feelings  of  national  or  race  pride,  it 
is  unnecessary  to  suggest  that  the 
more  valuable  line  of  thought  would 
be  to  see  whether  the  French  system- 
has  any  points  of  advantage  which 
might,  under  proper  restrictions  and 
conditions,  be  used  to  the  betterment 
of  our  own  procedural  methods.  The 
fair  spirit  in  which  to  approach  such 
a  consideration  is  that  of  President 
Lowell  of  Harvard :  "  If  the  French 
law  protects  the  accused  too  little, 
it  is  questionable  whether  our  law 
does  not  shield  him  too  much.  If 
the  French  criminal  procedure  is  still 
too  inquisitorial  in  character,  trials 
in  America  have,  perhaps,  gone  too 
far  in  the  opposite  direction.  The 
idea  that  the  trial  is  a  battle,  a  fair 
fight,  between  two  parties  has  taken 
such  an  exaggerated  form  that  the 
importance  to  the  community  of  the 
detection  and  punishment  of  crime  is 
left  almost  completely  out  of  sight. 
A  sensational  criminal  case  is  popu- 
larly regarded  as  a  game,  in  which 
the  public  takes  much  the  same  in- 
terest that  it  does  in  a,  yacht  race  or 
a  prize  fight.  It  likes  to  see  the  rules 
of  the  game  observed  without  regard 
to  their  justice  or  fitness,  simply  be- 
cause they  are  the  rules  of  the  game. 
It  never  considers  how  far  those  rules 
attain  the  real  object  of  criminal  pro- 
cedure, the  conviction  of  the  largest 
possible  proportion  of  guilty  men 
that  is  compatible  with  the  certainty 
of  acquittal  of  the  innocent.     This  is 


§1544 


Confessions. 


1974 


sist  upon  a  full  disclosure  of  the  exact  truth,  as  a  basis  for  doing 
justice,  is  annulled.  This  is  done  for  no  better  reason  than  that  cer- 
tain individuals,  several  hundred  years  ago,  found  it  personally  in- 
convenient to  have  the  truth  appear.  Old  arguments,  based  upon  a 
radically  different  situation,  are  allovired  to  have  the  same  weight 
in  an  age  which  has  thrown  about  its  criminals  many  new  and 
important  safeguards  against  any  possible  injustice  or  oppression." 

§  1544.  ( [2]  Self-incrimination) ;  "  Nemo  tenetur  seipsum 
accusare." —  Prominent  among  the  Latin  maxims,  to  which  refer- 
ence has  been  made  as  coined  in  the  interests  of  political  offenders 
seeking  the  suppression  of  truth,  is  that  which  declares  that  no 
one  shall  be  required  to  incriminate  himself,  "nemo  tenetur  seip- 
sum accusare."  ^     The  phrase,  in  its  Latin  form,  was  like  many 


surely  the  true  test,  and  we  may 
fairly  ask  whetlier  the  privilege  on 
the  part  of  the  accused  not  to  testify 
is  in  accord  therewith,  or  whether  it 
is  a  legal  survival  that  has  lost  its 
reason  for  existence,  merely  an  ap- 
proximation, and  a  very  rough  ap- 
proximation, to  justice,  under  a  state 
of  things  that  has  passed  away  and 
made  a  more  perfect  approximation 
possible."  The  Judicial  Use  of  Tort- 
ure; A.  Lawrence  Lowell,  Esq.,  11 
Harv.  L.  Rev.,  p.  297. 

6.  "As  Stephen  has  remarked  in 
his  '  History  of  the  Criminal  Law,'  it 
[the  privilege  against  self-incrimina- 
tion] was  most  passionately  insisted 
upon  by  men  who  had  committed  the 
acts  with  which  they  were  charged, 
but  who  looked  upon  the  law  that 
made  those  acts  criminal  as  oppress- 
ive and  unjust.  In  other  words,  it 
was  claimed  more  as  a,  loophole  to 
escape  the  penalty  of  an  odious  law 
than  as  a,  protection  to  men  who  had 
not  broken  the  law.  But  any  such 
grounds  for  upholding  the  maxim  are 
now  gone,  for  no  sensible  man  will 
assert  that  our  criminal  law  is  op- 
pressive and  unjust,  or  that  people 
who  violate  it  ought  to  be  given  a 
chance  to  defeat  its  enforcement. 
Moreover,  it  must  be  remembered 
that  the  privilege  of  silence  is  >i  very 
different   thing   to-day   from  what   it 


was  in  the  times  when  the  practice  of 
questioning  the  prisoner  was  danger- 
ously associated  with  torture,  when 
he  had  no  counsel,  no  power  to  com- 
pel the  presence  of  witnesses,  no  right 
to  testify  under  oath,  and  when  the 
prosecution  could  introduce  almost 
any  evidence,  and  the  art  of  cross- 
examination  had  not  been  learned. 
Many  other  safeguards  of  innocence 
more  effective  than  this  privilege  have 
since  been  invented,  and  they  should 
be  carefully  preserved."  The  Judicial 
Use  of  Torture,  A.  Lawrence  Lowell, 
Esq.,  11  Harv.  L.  Rep.,  p.  298. 

§  1544-1.  "A  maxim  of  our  law  as 
settled,  as  important  and  as  wise  as 
almost  any  other  in  it."  Dearsl.  &  B. 
61  (1856),  per  Coleridge,  J.  The 
learned  judge,  however,  would  scarcely 
have  held  that  no  inference  logically 
arises  against  one  who  avails  himself 
of  the  silence  conferred  by  such  a 
privilege.  In  another  case,  he  says: 
"  No  honest  man  ought  to  think  it 
beneath  him  or  a  hardship  upon  him 
to  answer  upon  affidavit  a  charge  of 
dishonesty  made  upon  affidavit 
against  him.  If  a  man,  when  such  a 
serious  accusation  is  preferred  against 
him,  will  not  deny  it,  he  must  not 
complain  if  the  case  is  taken  pro 
confesso."  Reg.  v.  Gillyard,  12  Q.  B. 
527   (1840),  per  Coleridge,  J. 
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of  its  associates,  unknown  to  the  Roman  law.^  It  had  no  place 
in  the  civil  or  canon  systems  of  jurisprudence.  These  had,  almost 
as  a  matter  of  course,  at  all  times  employed  torture  in  certain 
connections,  for  the  purpose  of  extracting  confessions  of  guilt. 
The  assertion  had  never  been  true  of  the  English  common  law, 
as  those  who  most  roundly  asserted  the  sanctity  of  the  maxim 
well  knew.  In  fact,  the  habit  of  interrogating  persons  accused 
of  crime  and  compelling  them  to  answer,  even  by  the  application 
of  physical  pain,  had  from  early  times  been  part  of  the  English 
common  law.  The  rack  and  thumb-screw  occupied  a  recognized 
place  in  the  criminal  jurisprudence  of  England.^  Had  not  those 
accused  of  political  offences  felt  the  urgent  necessity  of  maintain- 
ing silence,  the  motto  would  probably  never  have  been  announced 
as  law. 

§  1644a.  (  [2]  Self-incrimination;  "  Nemo  tenetur  seipsum 

accusare");  Present  Rule  stated Under  this  motto,  or  maxim, 

a  witness  may  decline,  in  any  proceeding,  civil  or  criminal,  to 
answer  a  question  which  tends  either  directly  to  criminate  him  or 
which  may  indirectly  produce  such  an  eifect.'^     Certain  conditions 


2.  "  As  Ortolan  said  of  the  theories 
of  Roman  law  and  legend  evolved  by 
the  Grerman  historical  school,  it  has 
the  singular  merit  of  having  been 
wholly  unknown  to  the  Romans 
themselves."  Baldwin,  Mod.  Pol. 
Inst.,  p.  122. 

3.  Tonge's  Trial,  6  How.  St.  Tr.  259 
(1662).  This  was  true  in  Scotland 
down  to  a  later  period  than  in  Eng- 
land. Renwick's  Trial,  12  How.  St. 
Tr.  569,  576  (1689);  Longworth  v. 
Yelverton,  L.  R.  1  Sc.  App.  Cas.  218 
(1867).  "  The  practice  of  torture  for 
the  purpose  of  obtaining  evidence 
from  unwilling  witnesses  is  another 
mark  of  the  time.  Sir  John  For- 
tescue  alleges  the  use  of  torture  as  a 
proof  of  the  inferiority  of  French 
to  English  law;  meaning  thereby,  as 
it  is  argued,  not  that  the  practice 
was  unknown  altogether,  but  that  it 
was  employed  only  under  the  preroga- 
tive authority  of  the  crown,  and  not 
under  the  common  law.  It  is  under 
Edward  IV  however  that  we  find  the 
first  recorded  instances  in  medieval 
history   of   its    use    in    England.       In 


1468  a  man  named  Cornelius,  who 
carried  letters  of  Queen  Margaret, 
was  burned  in  the  feet  to  make  him 
betray  his  accomplices;  John  Haw- 
kins, one  of  the  persons  whom  he 
mentioned,  was  racked,  and  accused 
Sir  Thomas  Cook,  an  alderman  of 
London.  .  .  The  tradition  of  the 
Tower,  that  the  rack  which  bore  the 
name  of  the  duke  of  Exeter's  daugh- 
ter was  introduced  by  John  Holland, 
duke  of  Exeter  and  constable  of  the 
Tower  under  Henry  VI,  may  not  be 
entirely  unfounded."  3  Stubbs,  Const. 
Hist.,  chap.  XVIII,  p.  281. 

§  1544a-l.  Adams  v.  Lloyd,  3  H.  & 
N".  362  (1858)  ;  Fisher  v.  Ronalds,  12 
C.  B.  762  (1852),  per  Pollock,  C.  B.; 
E.  V.  Garbett,  1  Den.  C.  C.  236 
(1847).  See  Eos  p.  Fernandez,  10  C. 
B.  (N.  S.)  3  (1850)  ;i?eFernande3,  6 
H.  &  N.  717  (1861)  ;  Bradlaugh  v. 
Evans,  11  C.  B.  (N.  S.)  377  (1861). 
See  also,  Best  on  Ev.  ( Chamberlayne's 
3rd  Amer.  ed.),  pp.  537  et  seq; 
29  L.  R.  A.  811:  Constitutional  pro- 
tection against  being  forced  to  fur- 
nish evidence  to  be  used  against  one's 
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are  however  to  be  noted.  For  example,  the  danger  apprehended 
by  the  witness  must  be  real  and  not  fanciful.^  The  answer  must 
expose  the  speaker  to  a  criminal  prosecution  rather  than  simplj 
establish  a  civil  liability. 

§  1544b.  (  [2]  Self 'incrimination;  "  Nemo  tenetur  seipsum 
accasare  ">;  A  pervasive  Principle — -Where,  however,  the  requi- 
site conditions  for  the  operation  of  the  procedural  rule  are  found 
to  exist,  it  has,  by  many  judges,  been  deemed  worthy  of  receiving 
force  and  extension.  Practically  it  has  been  elevated  into  the 
rank  of  a  principle.'  The  rule  is  the  same  in  equity  as  at  law. 
"  The  proposition  is  clear,"  says  Lord  Eldou,^  "  that  no  man  can 
be  compelled  to  answer  what  has  any  tendency  to  criminate  him." 
Again,  he  says ;  "  It  having  been  for  ages  a  principle  of  British 
jurisprudence,  and  I  hope  it  will  continue  so  long  as  the  law  con- 
tinues, that  no  man  shall  be  called  on  in  a  court  of  justice  to 
accuse  himself  of  an  offence."  ^  Thus,  for  instance,  discovery 
will  not  be  compelled  against  the  defendant  on  an  action  for  penal- 
ties or  to  enforce  a  forfeiture.*  In  much  the  same  way,  the  privi- 
lege of  silence  has  been  extended  beyond  the  accused  so  far  as  to 
apply  to  the  husband  or  wife  of  such  a  person.^ 

Some  slight  evidence  of  a  halt  in  this  steady  extension  of  the 
privilege  against  self-incrimination  is  apparent.  Thus,  in  Eng- 
land, the  privilege  has  been  removed  by  statute,  in  bankruptcy 
cases,  from  the  bankrupt  in  connection  with  answers  given  upon 
his  examination  into  the  affairs  of  his  estate.® 

self  in  civil  case;     10  L.  R.  A.   (N-  nize  provisions  respecting  the  liberty 

S.)   604:     Kiglit  to  cross-examine  ac-  of   the   subject.     Rex  v.   Edwards,   7 

cused  who  has  taken  witness  stand  as  West.  L.  R.  Oan.  1   (1908). 

to  confession  which  would  not  be  ad-  2.  Ex    parte   Symes,    11    Ves.    521 

missible    in   evidence.  (1805). 

2.  Reg.  V.  Boyes,  1  B.  &  S.  311,  330  3.  Parkhurst  V.  Lowten,  2  Swanst. 

(1861);   Re  Reynolds,  20  Ch.  D.  294  214    (1819). 

(1882).  See  iJe  Mexican  &  S.  Ameri-  4.  Earl  of  Mexborough  v.  Whit- 
can  Co.,  28  L.  J.  Ch.  631  (1858).  wood,  U.  D.  C.  [1897]  2  Q.  B.  Ill, 
The  witness  cannot,  it  is  said,  refuse  66  L.  J.  Q.  B.  637.  See  also,  Ex.  p. 
to  answer  anything  at  all  on  the  Fernandez,  10  C.  B.  (N.  S.)  3  (1861); 
ground  that  he  cannot  make  any  reply  Reg.  v.  Boyes,  1  B.  &  S.  311  (1861). 
whatever  which  would  not  criminate  5.  R.  V.  Cliviger,  2  T.  R.  263 
him.  Boyle  v.  Wiseman,  10  Exch.  (1788);  R.  v.  All  Saints,  Worcester, 
647  (1855).  He  must  wait  before  6  M.  &  G.  194,  200  (1843),  per  Bay- 
claiming  his  privilege,  until  the  objec-  ley,  J.;  Cartwright  v.  Green,  8  Vea. 
tionable  question  is  actually  put  to  405,  7  R.  R.  99  (1802);  R.  v.  Halli- 
him.  Spokes  v.  Grosvenor  Co.,  day.  Bell,  257  (1842). 
[1897]  2  Q.  B.  124,  66  L.  J.  Q.  B.  5T2.  6.  Reg.  v.  Erdbeim,  2  Q.  B.  260,  65 

§  1544b-l.    Courts  jealously  soruti-  L.  J.  M.  C.  176  (1896)  ;  Reg.  v.  Scott. 


19T7  Teitjmph  of  Technicality.  §  1544c 

§  1544c.  (  [2]  Seli'iacrimlnation;  "  Nemo  tenetur  seipsum 
accusare;"    A    pervasive    Principle);    Americaii    Legislation. — 

This  phrase  against  self-incrimination  which  never  had  been  true 
in  England  at  the  time  when  it  was  coined  has  not  only  come  to 
be  regarded  in  the  Mother  Country  as  in  the  nature  of  a  self-evi- 
dent legal  principle  but  has  been  adopted  with  special  uniformity 
and  lack  of  qualification  by  the  American  States  in  their  consti- 
tutional legislation.  That  no  one  should  be  compelled  to  furnish 
evidence  against  himself,  has  been  provided,  with  but  slight 
change  of  phraseology  as  part  of  the  fundamental  law  of  most 
American  jurisdictions,  state  or  federal.  The  consideration  of 
this  particular  privilege  of  silence,  the  general  scope  of  its  opera- 
tion and  the  circumstances  under  which  it  will  be  deemed  to  have 
been  waived  will  be  reserved  for  another  place.  At  this  time  it 
is  to  be  regarded  merely  for  the  purpose  of  noticing  the  influence 
of  the  principle  upon  the  rule  of  procedure  that  confessions  made 
in  course  of  judicial  proceedings  to  persons  in  authority  under 
threats  or  promises  held  out  by  them  are  involuntary  and  conse- 
quently inadmissible.  In  view  of  the  very  serious  obstacles  which 
its  operation  has  been  found  to  place  in  the  way  of  any  efficient 
punishment  for  crime,  some  scrutiny  of  the  value  of  the  principle 
itself  and  the  extent  to  which  it  is  being  supplanted  by  more  ra- 
tional methods  of  administration  seems  justified.  It  is  not  too 
much  to  say  that  triumph  of  technicality,  disrespect  for  law 
and  general  breakdown  in  criminal  administration  have  followed 
in  its  train.  In  connection  with  the  law  of  confessions,  it  may 
well  be  doubted  whether  the  principle  is  necessary  at  the  present 
time  for  the  protection  of  any  substantial,,  legal  or  moral  right. 
Instances  are  numerous  in  which  it  is  obvious  that,  using  either 
the  language  of  philosophy,  logic,  or  legal  reasoning,  the  modern 

Dearsl.  &  B'.  47  (1856)  ;  Eeg.  i;.  Cross,  upon  his  own  application;  and  such 

Dearsl.  &  B.  68  (1856);  Reg.  i;.  Skeen,  person  may  be  asked  in  crosa-exam- 

Bell  C.  C.  97   (1856);  Eeg.  v.  Robin-  ination     any     question     tending     to 

eon,   L.    R.    1    C.   C.    80,    85,   87,   90  criminate     him     as    to     the    oflFence 

(1867).     See  lalso,  Reg.  v.  Strahan,  7  charged;  but  he  cannot  be  compelled 

Cox,  C.  C.  85   (1855).     By  the  Crim-  to  enter  the  witness  box  against  his 

inal  Evidence  Act,   1898,   61   and  63  will. 

Vict.  C.  36,  every  person  charged  with  The  American  Bankruptcy  Statute 

an  offence,  as   also  the  wife  or  hus-  confers  a  substantially  similar  priv- 

band  of  such  person,  is  a  competent  ilege.     Com.  v.  Ensign,  228  Pa.  400. 

witness    for    the     defence     at    every  77  Atl.  657   (1910). 
stage    of    the   proceedings,    but   only 
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changes  have  made  the  early  rule  one  which  is  at  present  rather 
harmful  than  beneficial  in  its  operation.-^ 


§  1544C-1.  "I  cannot  but  think 
that  this  proviso  [that  no  inference 
shall  be  drawn  against  the  prisoner 
from  his  failure  to  testify]  is  only 
another  proof  that  the  spirit  of  the 
constitutional  guaranty  in  his  favor 
has  been  misconceived  in  its  adminis- 
tration. ...  If  we  have  given  him 
the  new  right  to  testify  for  himself, 
it  does  not  follow  that  we  should  dis- 
turb the  balance  of  justice  by  forbid- 
ding the  jury  to  suspect  him  if  he 
keeps  silent."  Baldwin,  Mod.  Pol. 
Inst.,  p.  137.  "  The  frequent  failures 
[in  America']  to  convict  criminals, 
or  punish  them  when  convicted,  are 
attributable  not  so  much  either  to 
weakness  or  to  partiality  on  a  judge's' 
part  as  to  the  tenderness  of  juries 
and  the  inordinate  delays  and  com- 
plexity of  criminal  procedure."  Brice, 
Amer.    Comm.,    chap.    XLII,    p.    486. 

Permitting  accused  to  testify. — 
Judge  Baldwin's  observation,  just 
quoted,  in  which  the  right  of  testify- 
ing on  his  own  behalf  which  modern 
legislation  has  conferred  upon  one  ac- 
cused of  crime  is  spoken  of  as  a  priv- 
ilege, leaves  untouched  a  different 
view  of  the  matter.  Wliatever  the 
statute  may  say  on  the  subject  and 
however  strenuously  the  judge  may 
insist,  in  Instructing  the  jury,  that 
no  inference  shall  be  taken  aganst  the 
prisoner,  it  is  practically  impossible 
for  the  will  of  the  legislature  or 
even  that  of  the  sovereign  people  em- 
bodied in  a  constitutional  provision, 
to  control  the  operations  of  the  hu- 
man mind.  Juries  not  only  can  but 
do  regard  the  failure  of  the  prisoner 
to  take  the  stand.  As  rational  men, 
they  must  follow  the  law  of  their  in- 
tellectual being.  Some  practical  ob- 
servations by  an  entertaining  writer 
whose  extended  experience  in  connec- 
tion with  the  criminal  business  of  the 
city  of  New  York  entitles  his  opinion 
to  weight,  it  may  be  deemed  to  rep- 
resent the   general  opinion  of   prose- 


cuting officers.  "  That  he "  [the 
juror],  says  Arthur  Train,  Esquire, 
"  shall  not  permit  himself  to  be  prej- 
udiced against  a  defendant  by  the 
latter's  refusal  to  testify  is  a,  much 
more  difficult  matter.  He  knows  it  to 
be  the  law,  and  he  tries  hard  to  obey 
it,  but  in  a  majority  of  eases  he  can- 
not escape  the  subconscious  deduction 
that  if  the  defendant  were  innocent  he 
would  not  hesitate  to  offer  an  ex- 
planation. Three  jurors  out  of 
five  will  convict  any  man  who  is  un- 
willing to  offer  an  explanation  of  the 
charge  against  him.  How  they  rec- 
oncile this  with  their  oath  it  would 
be  hard  to  understand,  if  they  were 
accustomed  to  obey  it  literally  in 
other  respects.  The  writer  has  heard 
more  than  one  talesman  say,  in  dis- 
cussing a  verdict,  'Of  course  we 
couldn't  take  it  against  him,  but  we 
knew  he  was  guilty  because  he  was 
afraid  to  testify.'  .  .  .  That  the 
change  from  the  common  law  [which, 
by  forbidding  him  to  testify,  confer- 
red on  an  accused  person  the  privi- 
lege of  insisting  that  he  had  a  good 
defence  which  he  was  unable  to  dis- 
close] was  not  generally  approved 
either  by  the  bench  or  bar  of  New 
York  is  clear  from  the  opinion  of  the 
Court  of  Appeals  in  one  of  the  earliest 
cases  [Ruloff  v.  The  People,  45  N.  Y. 
321  (1871)]  which  arose  under  the 
new  practice.  The  court  expressed 
the  opinion  that  the  change  would 
redound  to  the  benefit  of  the  glib, 
quick-witted  and  hardened  criminal, 
who  could  invent  a  plausible  defence, 
and  result  in  the  confusion  of  tlie  in- 
nocent man  unjustly  accused  of  crime 
who  might  from  stupidity  or  timidity 
involve  himself  in  apparent  contra- 
diction; to  say  nothing  of  the  fact 
that  if  the  defendant  did  not  take  the 
stand  the  jury,  however  much  they 
were  instructed  to  the  contrary, 
would  inevitably  draw  an  unfavorable 
conclusion   from   his   failure   to   denv 
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§  1544d.  (  [2]  Self 'incrimination;  "  Nemo  tenetur  seipsum 

accusare");  How  far  Confessions  obtained  in  violation  of  the 
Privilege  are  untrustworthy —  In  attempting  to  determine  the 
social  value  of  the  principle  against  self-incrimination,  it  may  be 
at  once  premised  that  it  does  not  lie  in  protecting  the  course  of 
justice  against  untrustworthy  statements.  The  unreliable  and 
misleading  statement  is  one  which  the  declarant  was  forced  to 
make  whether  it  were  true  or  false.  The  mere  fact  that  the 
speaker  has  been  compelled  to  make  some  statement  has,  in  itself, 
no  tendency  to  show  that  he  has  made  a  false  one.  The  law 
has  forced  him  to  choose,  but  has  in  no  way  decided  what  his 
choice  shall  be.  That  has  been  left  to  him.  The  declarant,  while 
under  a  compulsion  to  state  the  facts  is  under  none  whatever  to 
misstate  them.^  He  may  greatly  have  preferred  not  to  declare 
himself  at  all  but  until  the  will  of  another  dictates,  not  that  he 
shall  speak  but  what  he  shall  say,  does  human  experience  show 
that  the  statement  cannot  be  as  fully  trusted  as  any  other  declara- 
tion which  a  man  makes  against  his  own  apparent  interest.     It 


his  guilt.  .  .  Experience  has  dem- 
onstrated that  an  innocent  man  need 
have  no  fear  about  taking  the  stand. 
Jurors  sympathize  with  a  defendant 
who  is  subjected  to  a  withering  fire 
of  questions,  and  do  not  expect  him 
to  be  able  to  give  a  lucid  account  of 
himself  since  the  day  of  his  birth, 
or  to  explain  without  the  minutest 
contradiction  every  detail  in  the  evi- 
dence against  him.  But  they  do  want 
him  to  deny  his  guilt  and  to  have  an 
opportunity  to  '  size  him  up.'  On  the 
other  hand,  the  slightest  word  of 
explanation  may  suffice  to  change 
the  whole  complexion  of  a  case.  .  .  . 
Thus  a  rule  originally  intended  to 
benefit  the  innocent  defendant  by 
permitting  him  to  offer  his  explana- 
tion of  the  charge  against  him  has 
practically  resulted  in  compelling  all 
defendants,  guilty  or  innocent  alike, 
to  testify."  Train,  The  Prisoner  at 
the  Bar,  pp.  160-163  inc. 

An  extreme  case  though  well  sus- 
tained by  authority,  is  one  in  New 
York  which  holds  that  an  act  of  the 
legislature  (Laws  of  1910,  N.  Y.  ch. 
374,  §  290,  subd.  3),  providing  that 
"  any     person     operating     a     motor 


vehicle  who,  knowing  that  injury  has 
been  caused  to  a  person  or  property, 
due  to  the  culpability  of  the  said 
operator  or  to  accident,  leaves  the 
place  of  said  injury  or  accident  with- 
out stopping  and  giving  his  name, 
residence,  including  street  and  street 
number,  and  operator's  license  num- 
ber to  the  injured  party,  or  to  a 
police  officer,  or  in  case  no  police  of- 
ficer is  in  the  vicinity  of  the  place  of 
said  injury  or  accident,  then  report- 
ing the  same  to  the  nearest  police 
station  or  judicial  officer,  shall  be 
guilty  of  a,  felony  *  *  *  ". )  was  uri  ■ 
constitutional  because  requiring  the 
owner  of  the  automobile  to  incrimi- 
nate himself.  People  v.  Rosenheimer, 
N".  Y.  L.  Jour.  Jan.  20,  1911,  per 
Crane,  J.,  citing  People  v.  Kelly,  24 
N.  Y.  74  (1861);  People  v.  Sharp, 
107  N.  Y.  427  (1887);  People  v. 
Forbes,  143  N".  Y.  219  (1894);  Peck 
V.  Cargill,  167  N.  Y.  391  (1901); 
People  V.  O'Brien,  176  N.  Y.  253 
(1903);  People  v.  Eeardon,  197  N. 
Y.  236  (1910);  People  v.  MacWil- 
liams,  91  App.  Div.  176   (1904). 

§  16443-1.  Faunce     v.     Gray,     21 
Pick.    (Mass.)    245    (1838);   Wood  f. 
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would  seem  to  follow  that  wherever,  in  a  judicial  proceeding,  it 
has  been  insisted  that  a  witness  should  reply  to  an  incriminating 
question,  nothing  being  required  beyond  the  fact  that  he  should 
answer  it,  no  reason  is  furnished  for  distrusting  the  truth  of  the 
response.^  In  other  words,  whatever  social  advantages  there  may 
be  in  declining  to  interrogate  a  person  accused  of  crime,  from  the 
standpoint  of  the  law  of  evidence,  the  discovery  of  truth,  loss  alone 
results  to  society  in  so  doing.  The  statement,  indeed,  is  involun- 
tary but  there  is  no  reason  for  believing  that  it  does  not  declare 
the  truth.^  The  will  of  the  declarant  has  been  forced, —  at  least 
to  a  limited  extent. 

Comparing  the  statement  reached  in  judicial  proceedings  by 
the  interrogation  of  one  accused  of  crime  with  the  two  cognate 
statements  of  a  criminal  defendant  considered  in  connection  with 
the  subject  of  confessions,  viz.,  the  statement  obtained  by  a  mis- 
leading inducement,  on  the  one  hand  and  that  extorted  by  duress, 
on  the  other,  it  may  be  observed  that  the  judicial  is  not,  as  is  the 
case  with  that  gained  by  the  use  of  a  misleading  inducement,*  per- 

Weld,  Smith  N.  H.  367  (1814)  ;  U.  S. 
V.  Kirkwood,  5  Utah  124,  127,  13  Pae. 
234  (1886);  R.  V.  Scott,  1  D.  &  B. 
47  (1856).  "No  nmn  will  be  likely 
to  make  false  admissions  against  him- 
self, because  he  has  been  sworn  to 
tell  the  truth.''  Faimce  v.  Gray,  21 
Pick.  (Mass.)  245  (1838).  "What 
hardship  is  it  to  be  obliged  to  tell 
the  truth?"  Wood  v.  Weld,  Smith, 
N".  H.  367   (1814). 

If  the  oath  is  not  properly  admin- 
istered, ground  may  be  furnished  for 
rejecting  the  statement  of  a  witness. 
R.  V.  Britton,  1  Moo.  &  R.  297  (1833). 

2.  Indiama. —  Snyder  v.  State,  59 
Ind.  105    (1877). 

Louisiana. —  State  v.  Garvey,  25 
La.  Ann.  191   (1873). 

Maine. —  State  v.  Gilman,  51  Me. 
206   (1863). 

Massachusetts. —  Com.  v.  Bradford, 
126  Mass.  43    (1878). 

New  York. —  Teachout  V.  People, 
41  N.  Y.  7    (1869). 

Pennsylvania. —  Com.  v.  Clark,  130 
Pa.  St.   641    (1889). 

South  Carolina. — State  v.  Bran- 
ham,   13   ,S.    C.    389    (1879). 


England. —  R.  v.  Wheater,  2  Moo. 
Or.  C.  45,  2  Lew.  Cr.  C.  157   (1838). 

Ireland. —  R.  v.  Gillis,  11  Cox  Cr. 
69  (1866).  But  compare  R.  v.  Mc- 
Hugh,  7  Cox  Cr.  483  (1857)  (fire 
marshal). 

Canada. —  R.  v.  Douglas,  11  Manit. 
401  (1896)  ;  R.  f.  McLean,  17  N.  Br. 
377,  384  (1877).  '"If  the  examina- 
tion is  taken  under  an  oath  admin- 
istered by  proper  authority  there  is 
no  reason  for  saying  that  it  is  less 
likely  to  be  true  than  if  it  had  been 
without  an  oath  or  any  similar 
solemnity."  R.  v.  Scott,  1  D.  &  B.  47 
(1856). 

3.  Reasoning  upon  a  situation 
where  one  accused  of  crime  has  been 
forced,  against  his  will,  to  answer  in 
any  way  he  may  select,  a  question 
regarding  his  guilt,  what  possible  in- 
ducement can  be  assumed  to  operate 
upon  his  mind  in  such  a  manner  as  to 
lead  him  to  charge  himself  with  guilt 
when  he  is,  in  fact,  innocent?  See, 
for  example,  Bram  v.  U.  S.,  168  U. 
S.  532,  18  Sup.  182  (1897)  ;  U.  S.  V. 
Graff.  14  Blatchf.  386   (1878). 

4.  §§  1483  et  seq. 
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fectly  voluntary,  though  perhaps  untrustworthy,  nor  is  it  both 
involuntary  and  unreliable  as  is  the  fact  regarding  the  state- 
ment obtained  by  duress.*  Intermediate  between  the  two,  the 
declaration  received  in  judicial  proceedings  in  response  to  ques- 
tions, even  from  one  who  asserts  a  privilege  against  self-incrimi- 
nation, is  at  once  involuntary  and  presumably  true.  The  reason 
is  that  the  will  of  the  speaker  has  been  controlled  merely  as  to 
the  fact  of  statement,  nothing  being  said  as  to  its  purport.  In 
violating  the  privilege  of  silence  against  self-incrimination,  the 
speaker  is  compelled  to  say  something.  In  duress,  it  is  also  de- 
termined what  he  shall  say.  A  statement  obtained  by  duress  is 
properly  regarded  as  being  devoid  of  probative  force  and,  conse- 
quently, inadmissible  under  a  rational  system.^  It  is  the  pe- 
culiarity of  procedure  that,  equally  with  statements  obtained  by 
duress,  it  peremptorily  rejects  the  answers  of  those  who  have  been 
required  to  speak  although  they  claim  that  their  replies  might 
incriminate  them.''  Whatever  warrant  in  public  policy  procedure 
may  have  for  so  doing,  reason  recognizes  none  which  can  serve 
the  paramount  interest  that  society  has  in  the  discovery  of  truth. 

§   1545.  ([,22   Self-incrimination);  Procedure   and  Reason 

Little  but  confusion  can  result  from  attempting  to  assign  a  purely 
logical  basis  for  the  procedural  rule  which  rejects  as  involuntary 
confessions  obtained  in  violation  of  the  privilege  against  self-in- 
crimination or  of  the  extension  of  the  principle  of  the  privilege 
into  cases  involving  the  use  of  misleading  inducements  by  per- 
sons in  authority.^  So  far  as  an  automatic  judicial  rejection 
takes  place  upon  the  establishment  of  certain  facts,  regardless  of 

5.  §  1558.  .  but  little  in  common.     "  It  is  a.  trite 

6.  §§  386  et  seq.  maxim  that  the  confession  of  a  crime, 

7.  At  certain  stages  of  its  develop-  to  he  admissible  against  the  party 
ment,  the  law  of  England,  pursued  confessing,  must  be  voluntary;  but 
the  same  policy  of  regarding  the  ob-  this  only  means  that  it  shall  not  be 
ligation  to  declare  himself  under  oath  induced  by  improper  threats  or  prom- 
as  being  equivalent  to  duress  as  used  ises,  because  under  such  circum- 
in  extorting  a  confession.  Tucker  v.  stances  the  party  may  *have  been  in- 
Barrow,  7  B.  &  C.  624  (1828)  {bank-  fluenced  to  say  what  is  not  true,  and 
ruptcy  commissioners)  ;  R.  v.  Mer-  the  supposed  confession  cannot  be 
ceron,  3  Stark.  N.  P.  323  (1818)  safely  acted  on.  Such  an  Objection 
(parliamentary  committee)  ;  E.  v.  cannot  apply  to  "  a  lawful  examina- 
Smith,  1  Stark.  N.  P.  192    (1816).  tion  in  the  course  of  a  'judicial  pro- 

§  1545-1.  The  rule  excluding  volun-  ceeding.'  "     E.  v.  Scott,  1  D.  &  B.  47 

tary  confessions  affected  by  falsifying  (1856).       This     is     apparently     the 

inducements  and  that  which  permits  thought  of  the  New  York  Court  of  Ap- 

a  defendant  to  refuse  to  answer  ques-  peals :  "  If  by  '  voluntary '  is  meant 

tions  tending  to  incriminate  him,  have  '  uninfluenced  by  the  disturbing  fear 
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actual  mental  conditions,  it  is  the  fiat  of  procedure,  wliicli  is  at 
work.  However  mucli  the  language  of  logic  may  be  employed  or 
the  support  of  reason  sought,  substantive  law  relating  to  pro- 
cedure must  stand  as  sponsor  for  the  result.  It  is  of  the  very 
nature  of  reason  that  it  cannot  well  be  used  in  so  mechanical  a 
way.  It  may  fairly  be  asserted  that,  as  is  indicated  in  another 
place,^  much  of  the  entirely  irrational  action  of  American  appel- 
late courts  in  ordering  new  trials  for  technical  errors  in  the  re- 
ception or  rejection  of  evidence,  although  substantial  justice  has 
been  done  and  a  correct  conclusion  reached,  is  based  upon  the 
theory  that  the  procedural  requirements  in  connection  with  the 
privilege  against  self-incrimination  are  not  only  superior  to  the 
claims  of  reason  and  justice  but  are  to  be  extended  according  to 
the  principle  involved.* 

It  would  seem  fair  to  conclude  that  where  the  confession  is 
judicial,  i.  e.,  is  made  by  the  accused  in  court,  that  the  whole  mat- 
ter of  rejection  is  nothing  with  which  confession,  as  a  matter  of 
evidence,  has  primarily  anything  whatever  to  do.  It  is  determined 
simply  by  the  procedural  rules  framed  by  the  substantive  law  as 
to  the  matter  of  compulsory  self-incrimination  imder  legal  process. 
Where  a  confession  has  been  reached  by  compulsion  which  does 
not  amount  to  duress,  and  the  declarant  enjoys  no  procedural 
privilege  against  self-incrimination,  the  admissibility  of  the  state- 
ment is  practically  unquestioned.  Thus,  in  bankruptcy  cases  in 
England,  where  the  privilege  against  self-incrimination  has  been 
removed  by  statute,  a  confession,  though  made  under  oath  in  the 

of  punishment  or  by  flattering  hopes  tion  the  fact  that  the  learned  Judge 
of  favor '  the  expression  may  be  ac-  at  the  trial  told  the  jury  to  disregard 
curate.  But  it  is  liable  to  mislead,  the  evidence  objected  to  in  this  case, 
because  it  'suggests  the  idea  that  the  If  evidence  was  given  at  the  trial, 
rejection  of  vi'hat  are  termed  in-  which  we  might  think  now  was 
voluntary  confessions  flows  from  that  wTongly  admitted,  the  accused  is  en- 
principle  of  the  common  law  which  is  titled  to  have  his  conviction  set  aside, 
supposed  mercifully  to  exempt  per-  and  for  a  very  good  reason.  The 
sons  from  all  obligations  to  criminate  learned  Judge  may  direct  a  jury  not 
themselves  and  which  is  expressed  by  to  take  notice  of  evidence  which  has 
the  maxim  nemo  tenetur  prodere  been  wrongly  admitted,  but  no  one 
seipsum."  Hendrickson  i\  People,  10  can  say  what  effect  such  evidence  had 
N.  Y.  33   (1854).  upon  the  minds  of  the  jury,  and  I  can 

2.  §  325.  well  understand  how  a  determination 

3.  A  typical  instance  of  this  line  of  may  have  been  arrived  at  where  such 
legal  reasoning  may  be  taken  from  an  evidence  as  this  was  brought  for- 
English  colonial  case  following  Ameri-  ward."  R.  v.  Martinelli,  10  West, 
can  precedent:   "It  does  not  seem  to  Aust.  L.  Rep.  33   (1908). 

me  that  we  can  take  into  considera- 
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course  of  compulsory  proceedings,  and  in  submission  to  a  direct 
order  of  a  magistrate,  is  very  properly  classed  as  voluntary.* 
§   1546.  C  [2]  Selt ^incrimination;  Procedure  and  Reason); 

Knowledge  and  Waiver —  The  evolution  of  a  rational  from  a 
formal  system  of  evidence  necessarily  proceeds,  in  connection  vrith 
confessions,  as  in  other  particulars,  by  means  of  the  judge's  ad- 
ministrative power.  As  has  been  elsewhere  pointed  out/  a  neces- 
sary element  of  administration  inheres  in  all  judicial  action. 
However  replete  with  procedural  rules  a  system  of  evidence  may 
be,  it  is  still  unavoidable  that  the  judge  should  be  constantly  en- 
gaged in  the  work  of  applying  them  to  certain  situations  and, 
consequently,  of  construing  the  rules  in  terms  of  these  sets  of  fact. 
Where  procedural  rules  conflict  it  is  unavoidable  that  a  presiding 
judge  should,  when  a  set  of  circumstances  is  presented  to  him, 
give  force  and  effect  to  certain  of  these  procedural  rules  and 
correspondingly  subordinate  others.  This  administrative  process 
is  characterized  by  the  use  of  reason,^  varying  with  the  stage  of 
legal  evolution  and  necessarily  taking  into  account  the  existence 
of  the  procedural  rules  themselves.  In  case  of  judicial  confes- 
sions,^ sufficient  reason  has  been  suggested  to  the  minds  of  emi- 
nent judges  for  believing  that  the  procedural  rule  against  self- 
incrimination  ought  not,  in  the  public  interest,  to  be  further  ex- 
tended by  construction^  Decisions  in  the  past,  regarding  the 
principle  of  the  rule  as  a  valuable  one,  have  carried  its  applica- 
tions to  great  lengths,  even  including  the  prohibition  of  a  com- 
pulsory exhibition  of  some  portion  of  the  body.  English  judges 
have  not  left  it  doubtful  that,  in  their  opinion,  an  abrupt  halt 
must  be  called  in  the  social  interest.*  Nor  have  American  judges 
been  less  outspoken.^ 

4.  E.  V.  Scott,  1  D.  &  B.  47  (1856).  ing  confessions  on  the  ground  of  un- 

See  also,  to  same  effect,  R.  v.  Pike,  lawful  inducement  have  gone  too  far 

L.  R.  1  K.  B.  553  (1902)  ;  R.  v.  Erd-  for   the   protection  of  guilt."     R.  v. 

heim,  2  Q.  B.  260,  367,  74  L.  T.  734  Reeve,    12    Cox   Cr.    179    (1872),   per 

(1896).  Kelly,    C.    B.      The    Irish    Court   of 

§  1546-1.    §§  174  et  seq.  Criminal  Appeal  truly  say:  that  such 

2.  §  176.  cases  "  would  seem  to  be  an  exhibi- 

3.  The  term  may,  with  reasonable  tion  of  marked  sensibility  toward 
accuracy,  be  employed  to  designate  criminals."  R.  v.  Johnston,  15  Ir. 
admissions  of  guilt  or  of  material  C.  L.  Rep.  60,  85  (1864),  per  Hayes, 
facts   indicating  it,   made  by  an   ac-  J. 

cused    person    when    interrogated    in  5.  U.  S.   v.  Stone,   8  Fed.  R.  255, 

court  or  before  a  magistrate.  256,   262    (1881);    U.   S.   v.   Nott,   1 

4.  Regina  V.  Baldry,  2  Den.  Cr.  Cas.  McLean  501  (1839).  "  I  think  that 
430,445   (1852).    "  The  cases  exclud-  no   one    at   all    acquainted   with    the 
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Many  courts  have  gone  further. —  Not  only  do  they  decline  to 
extend  by  construction  the  exclusionary  force  of  the  rule  against 
self-incrimination  J  it  is  treated  by  them  not  as  a  principle  but  as 
a  rule  to  be  restricted  to  its  original  proportions."    Nothing,  for 


practical  ■workings  of  the  rule  in 
question  can  doubt  that  it  has  served 
more  frequently  to  defeat  than  to 
promote  justice;  and  upon  this  I 
quote  the  declaration  of  a  learned 
commentator,  that  '  The  cases  prob- 
ably are  rare  in  which  such  unfounded 
self-accusations  occur,  or  at  least, 
where  a  jury  would  be  misled  by 
them;  and  certainly  the  rule  occa- 
sions, in  a  multitude  of  instances, 
the  escape  of  the  guilty.' "  1  Phill. 
Ev.  (5th  Am.  ed.)  543.  "If  the  ex- 
clusion of  the  confession  rests  alto- 
gether upon  the  probability  that  the 
confession  is  untrue,  as  we  have  seen, 
then,  if  the  prosecution  produce  evi- 
dence tending  to  show  and  sufficient 
to  warrant  the  jury  in  finding  that 
it  is  true,  it  ought  to  be  received;  for 
in  such  case  the  reason  of  the  exclu- 
sion is  done  away.  All  the  courts 
recognize  the  propriety  of  this  rea- 
soning, but  illogically  decline  to  pur- 
sue it  to  its  legitimate  results." 
Beery  v.  U.  S.,  2  Colo.  186,  211 
(1873).  "Why  shall  we  again  go 
back  to  the  vague  and  nebulous  hypo- 
theses of  possible  influences  upon 
the  mind  of  the  prisoner,  of  his 
fear  and  anxiety  and  confusion 
arising  from  his  situation?  He  is 
now  a,  competent  witness  in  his 
own  behalf  and  can  explain  his 
declarations  and  conduct  after  abund- 
ant time  for  reflection."  People  v. 
Mondon,  38  Hun  (N.  Y.)  189,  193 
(1885).  "While  some  of  the  ad- 
judged cases  indicate  distrust  of  con- 
fessions which  are  not  judicial,  it  is 
certain,  as  observed  by  Baron  Parke 
in  Regina  v.  Baldry,  2  Den.  Or.  Cas. 
430,  445,  that  the  rule  against  their 
admissibility  has  been  sometimes 
oarried  too  far,  and  in  its  application 
justice  and  common  sense  have  too 
frequently  been  sacrificed  at  the 
shrine   of   mercy.      A    confession,    if 


freely  and  voluntarily  maxie,  is  evi- 
dence of  the  most  satisfactory  char- 
acter. Such  a  confession,  said  Eyre, 
C.  B.,  I  Leach,  263,  '  is  deserving  of 
the  highest  credit,  because  it  is  pre- 
sumed to  flow  from  the  strongest 
sense  of  guilt,  aud,  therefore,  it  is 
admitted  as  proof  of  the  crime  to 
which  it  refers.'  Elemiantary  writers 
of  authority  concur  in  saying  that, 
while  from  the  very  nature  of  such 
evidence  it  must  be  subjected  to  care- 
ful scrutiny  and  received  with  great 
caution,  a  deliberate,  voluntary  con- 
fession of  guilt  is  among  the  most 
eifectual  proofs  in  the  law,  and  con- 
stitutes the  strongest  evidence  against 
the  party  making  it  that  can  be  given 
of  the  facts  stated  in  such  confession. 
1  Greenleaf  Ev.  §  215;  1  Archbold 
Cr.  PI.  125;  1  Phillips'  Ev.  533-34; 
Starkie  Ev.  73."  Hopt  v.  Utah,  110 
U.   S.    574,   584,   4   Sup.    202    (1883). 

"  While  the  courts  are  constantly 
lamenting  that  there  is  any  rule  that 
excludes  the  evidence  of  confessions 
or  admissions  of  guilt  in  any  case 
from  the  consideration  of  the  jury, 
who  have  just  as  much  capacity  to 
weigh  the  facts  of  duress  of  induce- 
ment as  they  have  any  other  facts 
in  the  case,  and  who  finally  in  all 
cases  pass  upon  the  question,  not 
of  admissibility,  but  of  duress  or  in- 
ducement, whenever  the  judge  does 
admit  the  proof,  I  see  no  reason  why 
the  rule  should  be  extended  in  the 
least  beyond  the  established  law  of 
the  cases."  U.  S.  v.  Stone,  8  Fed. 
Eep.  254,  262  (1881),  per  Hammond, 
J. 

6.  "  The  decisions  excluding  con- 
fessions have  already,  it  has  been 
often  said,  gone  too  far.  'And  in  the 
more  recent  cases  (says  Judge  Lee  in 
Smith's  Ga^c.  10  Gratt.  739)  the 
judges  have  plainly  manifested  a  dis- 
position  not   only   not   to   carry   the 
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example,  will  be  intended,  it  is  said,  to  the  effect  that  the  accused 
was  ignorant  of  his  privilege.^  If,  in  a  proper  case,  the  defend- 
ant claims  the  right  to  keep  silence  and  is,  nevertheless,  compelled 
to  speak,  an  appellate  court  may  have  no  option  but  to  order  a 
reversal  of  the  judgment  for  error  in  law,*  though  it  is  by  no 
means  clear  that  the  mere  act  of  answering  may  not  in  itself  con- 
stitute a  waiver.® 

Burden  of  evidence  as  to  hnowledge. —  Should  it  happen, 
however,  that  the  accused  answered  without  claiming  his  privilege 
how  far  may  he  properly  be  assumed  to  have  known  and  waived 
the  benefit  of  it?  Evidently,  the  ruling  may  well  depend  upon 
whether  the  court  feels  that  the  allowance  of  the  privilege  is  in 
the  interest  of  justice  as  well  as  favorable  to  the  accused.  Cer- 
tain judges  have  regarded  the  privilege  of  silence  as  so  inwrought 
into  the  moral  framework  of  society  that  any  violation  of  it,  even 
when  not  claimed  by  the  accused,  should  be  punished  by  a  re- 
versal of  the  judgment.  To  others,  on  the  contrary,  it  has 
appeared  as  a  purely  personal  privilege,  of  doubtful  social  value, 
even  when  not  positively  harmful  and  one  which  the  accused 
must  affirmatively  claim  or  lose.  Each  of  these  conflicting  views 
of  public  policy,  as  is  frequent  and,  indeed,  inevitable  in  such 
cases,  may  be  made  practically  effective  by  a  difference  in  ruling 
as  to  the  burden  of  evidence.  To  courts  impressed  with  the  de- 
sirability of  fostering  the  privilege  to  conceal  self-incriminating 

doctrine  any  further,  but  also,  to  some  9.  Eex  v.   Clarke,   3   Ont.   L.   Rep. 

extent,  to  retrace  their  steps,  and  to  176    ( 1902 ) . 

adhere  more  closely  to  the  proper  dis-  There   is,   in   fact,    no    compulsion 

crimination  to  be  made  between  the  in   the   simple  administration   of   an 

different  kinds  of   inducements   that  oath.     "  In  reality,  there  is  no  power 

may  be  supposed  to  have  led  to  a  con-  in  any  tribunal  known  to  the  common 

fession,    and    the    characters   of   the  law  to  exact  an  answer  that  may  im- 

parties  by  whom  the  same  may  appear  plicate  a  witness  or  tend  to   expose 

to  have  held  out.'  "    Shifflet's  Case,  14  him  to  a  criminal  charge.    .    .    .    One 

Graft.  (Va.)  648,  659  (1858).  in  his  capacity  of  witness  might  re- 

7.  Where  the  declarant  has  been  fuse  to  answer  a  question  that  has  a 
appraised  of  his  rights  and  still  con-  tendency  to  expose  him  to  a  criminal 
-tinues  to  testify,  all  difficulty  seems  charge;  hence  an  answer  to  such  be- 
removed.  The  mere  moral  necessity  comea  a  voluntary  statement  since 
for  accounting  for  incriminating  he  might  refuse  to  make  any.''  State 
facts  does  not  render  the  statement  v.  Vaigneur,  5  Rich.  L.  (S.  C.)  403 
other  than  voluntary.  State  v.  Gil-  (1853).  Such  a  ruling  is  frequently 
man,  51  Me.  223   (1862).  treated   as    dealing   with   a   question 

8.  R.  V.  Coote,  12  Cox  Cr.  557,  563  in  the  law  of  confession.  R.  v.  Gar- 
<1873)  ;  R.  V.  Scott,  1  D.  &  B.  47  bett,  3  C.  &  K.  474,  1  Den.  Cr.  C. 
<1856).  262,  3  Cox  Cr.  448    (1847). 
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facts  it  has  seemed  proper  to  require  aflBrmative  proof  from  tlie 
proponent  of  the  evidence  to  the  effect  that  the  incriminating 
statement  was  voluntarily  made  after  actual  knowledge  of  the 
privilege.^"  By  tribunals  which  regard  the  discovery  of  truth  as 
the  main  objective  in  legal  proceedings  and  any  impediment  to 
that  end  as  in  the  nature  of  a  public  menace,  the  burden  of  evi- 
dence is  placed  upon  him  who  opposes  the  reception  of  a  confes- 
sion so  induced.  The  declarant,  as  a  witness  is  assumed  to  have 
been  aware  of  his  right  to  decline  to  answer  an  incriminating 
question  on  the  ground  of  privilege.  If,  therefore,  he  has  an- 
swered without  claiming  his  right  to  silence,  he  has  waived  it  and 
the  statement  is  voluntary.^-' 

§  1547.  ([,21  SelMacrimination;  Procedure  and  Reason); 
Preliminary  Hearings. —  The  difficulty  of  deciding  whether  the 
statement  of  one  subsequently  accused  of  crime  given  as  a  witness 
on  a  preliminary  hearing  is  admissible  under  the  present  rule  of 
procedure  becomes  not  a  little  complicated  by  the  anomalous  posi- 
tion in  which  the  witness  frequently  finds  himself.  Formal 
criminal  proceedings  have  not  as  yet  taken  final  shape.  No 
procedural  rights  are  clearly  defined.  Apart  from  any  violation 
of  the  procedural  rules  against  self-incrimination,  little  reason  is 
furnished  why  the  confessions  or  criminal  admissions  of  one  tes- 
tifying as  a  witness  before  a  committing  magistrate-^  should  not 
be  received  as  a  matter  of  course.  The  same  rule  applies  to 
(hearings  before  commissioners  in  bankruptcy;^  or  to  those  held 
by  more  casual  bodies  exercising  judicial  functions,  e.  g.,  inves- 
tigating committees  of  the  legislature  or  some  branch  of  a  mu- 
nicipality.* 

Volunteer  statements. —  It  seems  clear  that  the  statement  of 
one  who  volunteers  to  speak  at  a  preliminary  hearing  may  prop- 

10.  Kelly  V.  State,  73  Ala.  244  question,  and  so  "  may  not  know  the 
(1882);  Jackson  v.  State,  66  Miss.  extent  of  his  personal  security  under 
313    (1879).  the  law,  for  ignorance  of  the  law  ex- 

11.  People  V.  Taylor,  59  Cal.  650  cuses  no  one."  State  v.  Vaigneur,  5 
(1881);    State  V.  Vaigneur,   5  Rich.  Rich.  L.  403   (1852). 

L.  403   (1852);  R.  ».  Sloggett,  7  Cox  §    1547-1.    State    v.    Branham,    13 

Cr.  139    (1856);  R.  v.  Clark,  3  Ont.  S.  C.  389    (1879);  State  c.  Washing, 

L.  R.  176,  179   (1901).  36  Wash.  485,  78  Pac.   1019    (1904). 
Actual    ignorance.— Nor    would    it  2.  Judd  v.  Gibbs,  3  Gray    (IMass.) 

seem  that  the  reasoning  would  be  af-  539,    543    (1855).     See    also,   Faunce 

feeted  by  the  fact  that  in  any  par-  v.  Gray,  21  Pick.  245   (1838). 

ticular    case    the    declarant    was    in  .    3.  Com.  r.  Hunton,  168  Mass.  130, 

point  of  fact  ignorant  of  his  privilege  46  N.  E.  404   (1897). 
to  refuse  to  answer  an  incriminating 
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erly  be  received  against  him  at  a  later  stage  of  the  proceedings.* 
It  is  not  important  whether  he  does  so  under  oath  or  not;^  the 
declaration  is  competent,  even  where  the  declarant  has  not  been 
warned  in  accordance  with  the  statute  requirement  in  case  of 
witnesses.® 

Should  the  speaker  have  been  made  aware  that  he  was  sus- 
pected of  having  committed  the  crime,  the  result  is  not  varied. 
The  evidence  is  still  admissible.'^  Where,  however,  he  has  been 
formally  acciised  of  the  offense  and  sworn  as  a  witness,  there  is 


4.  Evidence  given  voluntarily  In  an 
earlier  action,  stands  in  the  same 
position  and  is  equally  competent. 
Ferrell  v.  State,  (Fla.  1903)  34  So. 
220. 

5.  California. —  People  v:  Weiger, 
100  Cal.  352,  357,  34  Pac.  826  (1893). 

Colorado. —  Torris  v.  People,  19 
Colo.  438,  36  Pac.  153    (1894). 

Florida. —  Ortiz  v.  State,  30  Fla. 
256,  283,  11  So.  611   (1892). 

Louisiana. — State  v.  Bruce,  33  La. 
Ann.  186   (1881). 

Mississippi. —  Steele  v.  State,  76 
Miss.  387,  24  So.  910   (1899). 

Neio  York. —  People  v.  Johnson,  3 
Wheel.  Cr.  361    (1824). 

North  Carolina. — State  v.  Needham, 
78  N.  C.  474   (1878). 

Ohio. —  Jackson  v.  State,  39  Ohio 
St.  37,  39   (1883). 

Oregon. —  State  v.  Hatcher,  29  Or. 
309,  44  Pac.  584   (1896). 

South  Carolina. — ^State  v.  Branham, 
13  S.  C.  389    (1879). 

Tennessee. — ^Alfred  v.  State,  2  Swan 
581   (1853). 

Texas. —  Shaw  v.  State,  32  Tex.  Cr. 
155,  22  S.  W.  588   (1893). 

Virginia. —  Hite  v.  Com.,  96  Va. 
489,  31  S.  E.  895   (1898). 

Wisconsin. — State  v.  Glass,  50  Wis. 
218,  221,  6  N.  W.  500  (1880). 

United  States. —  Wilson  v.  U,  S., 
162  U.  S.  613,  16  Sup.  Ct.  895  (1896). 

England. —  R.  c.  Carpenter,  2  Cox 
0.   C.   228    (1847).     A  confession  so 


made  is  "  in  open  court."    Skaggs  v. 
State,  (Ark.  1908)   113  S.  W.  346. 

6.  State  V.  Conrad,  95  N.  C.  666 
(1886).     The  contrary  has  been  held. 

A  witness  must  be  cautioned  where 
the  statute  expressly  so  requires. 
State  V.  Spier,  86  N.  C.  600  (1882)  ; 
State  V.  Needham,  78  N.  C.  474  (1878). 
"  There  being  no  evidence  that  he  [a 
prisoner  before  the  committing  magis- 
trate] was  advised  of  his  rights  or 
cautioned  that  any  statement  he 
should  make  might  be  urged  against 
him  in  his  subsequent  trial,  such  con- 
fession was  not  voluntarily  made,  and 
the  court  erred  in  admitting  it  in 
evidence:  1  Greenleaf,  Ev.  §  225;  3 
Rice,  Ev.  p.  356 ;  State  v.  Young,  119 
Mo.  495  (24  S.  W.  1038)  ;  Lancaster 
V.  State  (Tex.  Cr.  App.)  ;  Bradford  v. 
State,  104  Ala.  68  (16  South.  107)." 
State  V.  Andrews,  35  Or.  388,  58  Pac. 
.765   (1899), 

7.  "Confessions  are  not  to  be  ex- 
cluded because  they  are  the  admis- 
sions of  a  person  charged  with  the 
commission  of  a  crime,  but  only  where 
the  circumstances  are  such  under 
which  they  are  made  that  a  reason- 
able presumption  arises  that  they  may 
have  been  induced  by  a  promise  or 
threat  from  one  in  authority,  and 
consequently  are  open  to  the  objection 
that  they  may  not  be  true.  Com.  v. 
Sego,  125  Mass.  210,  213."  Com.  v. 
Myers,  160  Mass.  530,  533  (1894), 
per  Morton,  J. 
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authority  to  the  effect  that  the  answers  are  inadmissible  by  reason, 
of  the  privilege  against  self-incrimination.^ 

§  1548.  ( [2]  Seti'incrimtnation;  Procedure  and  Reason; 
Preliminary  Hearings) ;  Compulsion  of  an  Oath. —  The  use  of  in- 
criminating statements  given  at  a  preliminary  hearing  by  one 
accused  of  crime  goes,  hovsrever,  a  step  further.  Not  only  is 
such  a  statement  admissible  when  the  declarant  has  volunteered 
to  make  it ;  ^  it  will  be  received  though  the  witness  was,  at  the 
time  of  making,  in  attendance  upon  the  hearing  under  compul- 
sory process  and  the  confession  itself  is  made  under  oath.^ 


8.  Woolfolk  V.  State,  81  Ga.  564, 
8  S.  E.  724  ( 1889 )  ;  Treachout  V. 
People,  41  N.  Y.  7  (1869);  Dick- 
erson  v.  State,  43  Wis.  388  (1879); 
1  Bish.  Grim.  Proc.  §§  1255  et  seq.; 
Whart.  Grim.  Evid.  §§  664,  668;  3 
Am.  &  Eng.  Encyc.  of  L.  470. 

§  1548-1.  §  1547. 

2.  Alabama. —  Angling  v.  State,  34 
So.  846  (1903)  ;  Sampson  v.  State,  54 
Ala.  241,  343   (1875). 

California. —  People  v.  Chrisman, 
135  Cal.  283,  67  Pac.  136   (1901). 

Florida. —  Green  v.  State,  40  Fla. 
474,  24  So.  537    (1898). 

Georgia. —  Henderson  v.  State,  95 
Ga.  326,  23  S.  E.  537    (1895). 

Hawaii. —  R.  v.  Paakaula,  3  Haw. 
30,  37   (1867). 

Indiana. —  Ginn  v.  State,  68  N.  E. 
394   (1903). 

lovM. —  State  V.  Briggs,  •68  Iowa 
416,  434,  27  N.  W.  358  (1886)  (plea 
of  guilty). 

Kansas. —  State  v.  Sorton,  53  Kan. 
531,   539,  34  Pac.   1036    (1893). 

Maine. —  State  v.  Bowe,  61  Me.  174 
(1873)    (plea  of  guilty). 

Michigan. —  People  v.  Butler,  111 
Mich.  483,  69  N.  W.  734   (1897). 

Mississippi. —  Steele  v.  State,  76 
Misa.  387  34  So.  910  (1901). 

Missouri. —  State  v.  Lewis,  73  Mo. 
App.  619   (1898). 

North  Carolina. —  State  l'.  Melton, 
120  N.  0.  591   (1897). 

Pennsylvania. —  Com.  r.  Clark,  130 
Pa.  St.  641,  650,  18  Atl.  988   (1890). 


South  Carolina. — State  v.  Branham, 
13  S.  C.  389   (1879). 

Tennessee. —  Beggarly  v.  State,  8 
Baxt.  521,  525   (1875). 

Texas. —  Aiken  v.  State,  (Cr.  App. 
1901)   64  S.  W.  57. 

Vermont. —  Smith  v.  Crane,  12  Vt. 
491,  493    (1840). 

Virginia. —  Moore  v.  Com.,  2  Leigh 
702,  704    (1830). 

Washington. —  State  v.  Carpenter, 
73  Pac.  357  (1903)  ;  State  v.  Lyts,  25 
Wash.  347,  65  Pac.  530  (1901). 

Wisconsin. —  SehoeflBer  v.  State,  3 
Wis.  823,  839   (1854). 

United  States. —  Hardy  v.  U.  S.,  186 
U.  S.  334,  23  Sup.  Ct.  889  (1902). 
See  also,  U.  S.  v.  Graff,  14  Blatchf. 
381,  385    (1878). 

England. —  R.  v.  Coote,  12  Cox  Cr. 
557  (1873)  (fire  marshal);  R.  v. 
Bate,  11  Cox  C.  C.  686  (1871);  R. 
V.  Wlieeley,  8  C.  &  P.  250    (1838). 

In  England  there  has  been  some  oc- 
casional variation  from  the  established 
practice  admitting  the  statement  as 
voluntary.  R.  v.  Pettit,  4  Cox  Cr. 
164  (1850)  ;  R.  v.  Wilson,  Holt  N.  P. 
597  (1817).  See  also,  R.  v.  Bennet, 
2  Leach  Cr.  L.,  3d  ed.,  627  (1793). 
The  statute  14  &  15  Vict.,  Ch.  93  has 
been  held  not  to  provide  an  exclusive 
method  of  proving  the  confession  of  a 
criminal  defendant,  but  that  confes- 
sions good  at  common  law  are  still 
admissible  after  the  passage  of  the 
statute.  R.  r.  Sansome,  4  Cox  Cr.  207 
(1850)  ;  R.  V.  Johnston,  15  Ir.  C.  L. 
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§   1549.  C  [2]    Self-incrimination;    Procedure   and   Reason; 
Preliminary  Hearings;  Compulsion  of  an  Oath);  Ground  for 

Rejection There  is,  however,  strong  authority  to  the  contrary 

effect.  The  existence  of  an  oath  and  the  compulsion  implied  in 
the  executive  power  of  the  court  to  compel  answers-*-  has  seemed 
to  certain  judges  to  impose  such  a  restraint  or  coercion  upon  the 
accused  as  to  prevent  his  action  from  being  "  voluntary."  It  is 
not  suggested  in  any  quarter  that,  as  a  matter  of  reason,  there 
is  any  ground  for  distrusting  the  reliability  of  the  confession  made 
as  witness  under  oath.  As  a  matter  of  procedure,  however,  it  is 
thought  that  while  the  incriminating  testimony  given  at  a  prelim- 
inary hearing  may  be  voluntary  and  admissible  if  not  made  under 
oath,  that  a  confession  made  after  the  witness  has  been  sworn  is 
necessarily  in  violation  of  the  privilege  against  self-incrimination.^ 

164 


82,  89  (1864).  This  becomes  impor- 
tant -where  some  formality  required 
by  the  statute  has  been  omitted.  E, 
V.  Kalabeen,  1  Brit.  Col.  pt.  I,  1 
(1867)  (second  caution)  ;  R.  d.  Stripp, 
7  Cox  Cr.  97  (1856)  (interpolations 
before  close  of  evidence)  ;  R.  v.  Sau- 
some,  4  Cox  Cr.  207  (1850)  (cau- 
tion) ;  R.  V.  Johnston,  15  Ir.  C.  L. 
82  (1864)  (caution);  R.  v.  Souci,  17 
N.  Br.  611  (1878)  (caution).  It  has 
been  held  or  suggested  that  statements 
made  in  reply  to  specific  questions  by 
the  magistrate  are  incompetent,  even 
where  the  declarant  is  not  under  oath. 
This  is  done  apparently  upon  the 
theory  that  it  is  the  right  of  a  pris- 
oner to  preserve  silence,  and  that  the 
questioning  of  the  magistrate  invades 
this  privilege.  R.  v.  Mick,  3  F.  &  F. 
823  ( 1863 )  ;  R.  u.  Bcrriman,  6  Cox 
Cr.  388  (1854).  The  better  reasoning 
seems,  however,  to  be  to  the  contrary 
effect.  R.  V.  Johnston,  15  Ir.  C.  L. 
82   (1864). 

§  1549-1.  In  this  connection,  the 
use  of  questions  addressed  to  the  ac- 
cused is  regarded  as  being  especially 
objectionable.  Cicero  v.  State,  54  Ga. 
156   (1875). 

2.  Louisiana. —  State  v.  Pierce,  2 
Mart.  252  (1812). 

Mississippi. —  Ford  v.  State,  75 
Miss.  101,  21  So.  524    (1897). 


Missouri. —  State    v.     Hagan, 
Mo.    654,    65    S.    W.    249    (1901). 

North  Carolina. —  State  v.  Parker, 
132  N.  C.  1014,  43  S.  E.  830   (1903). 

Oregon. — ^  State  v.  Andrews,  35  Or. 
388,  58  Pac.  765   (1899). 

Pennsylvania. —  Com.  v.  Harman,  4 
Pa.  St.  269    (1846). 

West  VirffinAa. —  State  v.  Welch,  36 
W.  Va.  690,  15  S.  E.  419    (1893). 

United  States. —  -U.  S.  v.  Brown,  40 
Fed.  457  (1889).  A  plea  of  guilty 
made  at  a  preliminary  hearing  has 
been  rejected  under  the  same  reason- 
ing. McNish  V.  State,  (Fla.  1903) 
34  So.  219.  It  may  be  added  that  if 
the  statement  of  the  witness  be  made 
voluntarily  at  a  preliminary  hearing 
and  not  under  oath,  it  is  not  deemed 
important  that  the  declarant  at  the 
time  was  acting  under  other  con- 
straint, e.  g.,  a  judicial  order  to  re- 
move his  clothing.  Woolfolk  v.  State, 
81  Ga.  564,  8  S.  E.  724   (1889). 

Notaries  public. —  The  practice  of 
taking  a  confession  under  oath  and 
before  a  notary  public  is,  it  is  said, 
to  be  condemned.  People  v.  Owen, 
154  Mich.  571,  118  N.  W.  590,  15 
Detroit  Leg.  N.  881  (1908). 

Cautioning  accused. —  -Where  the 
defendant  has  been  duly  cautioned  be- 
fore making  his  plea,  the  confession 
will  be  deemed  voluntary  and,  there 
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The  historical  development  of  this  feeling  and  the  absolutely 
irrational  manner  in  which  the  earlier  law  of  England  was 
wrested  from  its  true  meaning  and  normal  development  in  the 
political  struggles  in  England  to  which  reference  has  just  been 
made,^  is  admirably  pointed  out  by  the  present  president  of  Har- 
vard University.  "  Shortly  after  the  Revolution  [of  1688]  an- 
other great  change  occurred  in  the  method  of  dealing  with  the 
accused.  Ever  since  the  thirteenth  century  there  had  been  a 
struggle  to  restrict  the  jurisdiction  of  the  ecclesiastical  tribunals, 
the  favorite  method  of  attack  being  the  enactment  of  statutes  for- 
bidding them  to  summon  a  layman  charged  with  any  offence  and 
examine  him  on  oath.  The  original  motive  for  the  acts  was  not  a 
dislike  of  the  oath,  but  a  desire  to  free  laymen  from  the  jurisdic- 
tion of  these  tribunals  by  prohibiting  the  first  step  in  their  regu- 
lar course  of  procedure.  As  often  happens,  however,  the  means 
finally  became  an  end  in  itself.  The  oath  became  the  substantive 
object  of  attack,  and  by  the  early  part  of  the  seventeenth  century 
the  practice  of  interrogating  an  accused  person  upon  oath  was  de- 
nounced as  a  violation  of  the  maxim,  Nemo  tenetur  prodere 
seipsum.  The  maxim  used  in  this  sense  was  really  new,  but 
it  derived  additional  force  from  the  hatred  of  the  ex  O'fficio  oath 
in  the  Star  Chamber,  until  at  last  it  was  boldly  asserted  to  be  a 
part  of  the  law  of  God  and  nature."* 

It  is  this  perversion,  as  will  be  noticed  in  the  following  section" 
which  is  the  foundation  of  much  American  law  on  the  subject. 

§  1550.  ( [2]  Self=incrimination;  Procedure  and  Reason; 
Preliminary  Hearings;  Compulsion  of  an  Oath);  A  Misleading 

Analogy —  In  connection  with  the  rejection  of  statements  of  ac- 
cused persons  under  oath  lat  preliminary  hearings  the  English 

fore,  admissible.     Green  v.  State,  40  diction,   remove    from   the   judge    all 

Fla.   474,   34   So.   537    (1898)  ;  State  discretion   as   to    his    finding   in   the 

V.   Lamb,   28   Mo.   218,   228    (1859);  matter    of    admissibility.       State    v. 

State  V.  Simpson,   (N.  C.  1903)  45  S.  Hatcher,    29    Or.    309,    44    Pac.    584 

E.    567.      Should    a    statute    require  (1896).     For  the  giving  of  a  caution 

that  a  witness,  under  certain  circum-  or  warning  may  thus  be  made  prac- 

stances,  be  cautioned  that  whatever  he  tically     the     test     of     voluntariness. 

may   say  will  be   used   against   him  Twiggs  v.  State,   (Tex.  Cr.  1903)   75 

and    the    caution    is    not    given,    the  S.  W.  531. 

court    is    justified    in    rejecting    the  3.  §§  1543  et  seq. 

confession.      State    v.    Matthews,    66  4.  The  Judicial  Use  «f  Torture,  A. 

N.  C.  106    (1872).     Indeed  the  legis-  Lawrence  Lowell,  Esq.,   11   Hanr.  Ij. 

lature    in    prescribing    a    caution    by  Rev.  p.  295. 

the  court  as   a  snfeguard  for  volun-  5.  §  1550. 

tariness,  may,  in  any  particular  juris- 
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cases  with  regard  to  the  rejection  of  confessions  made  before  com- 
mitting magistrates  furnish  a  most  misleading  analogy.  The  only- 
statute  which  authorized  such  proceedings  failed  to  require  that 
the  statement  should  be  given  under  oath.^  It  seemed  to  the 
judges  of  that  day  that  when  an  oath,  which  in  reason  furnished 
an  additional  guaranty  of  truth,  had  'actually  been  administered, 
the  only  available  course  was  to  reject  the  statement  in  toto.  This 
they  accordingly  did.^  It  was  not  natural  that  such  a  practice 
should  be  extended  so  far  as  to  exclude  the  statements  made  under 
oath  by  those  who,  originally  testifying  as  witnesses,  were  sub- 
sequently put  on  trial,  and  made  defendants,  as  the  result  of  the 
examination  before  the  committing  magistrate.""^  It  will  thus  be 
noticed  that  the  original  ruling  in  England  was  not  to  the  effect 
that  a  statement  under  oath  was  incompetent,  as  rendering  the 
confession  or  admission  involuntary,  because  obtained  by  duress. 
It  simply  meant  that  the  statute  had  forbidden,  in  substance, 
administering  an  oath  to  the  accused ;  and,  where  this  had  never- 
theless been  done  the  only  course  which  seemed  to  such  judges  to 
be  open  was  to  reject  the  evidence.  Such  a  ruling,  though  perhaps 
intelligible  from  the  standpoint  of  formal  procedure,  was  entirely 
irrational  from  that  of  logic.  If  a  statement  not  under  oath 
were  good  evidence,  a  fortiori,  a  sworn  declaration  should  be  ad- 
missible. As  was  said  by  Campbell,  C.  J.,^  "  if  the  examination 
is  taken  under  an  oath  administered  by  proper  authority  there  is 
no  reason  for  saying  that  it  is  less  likely  to  be  true  than  if  it  had 
been  without  an  oath  or  any  similar  solemnity."  For,  as  Lord 
Chief  Justice  Abinger  well  observed  in  B.  v.  Wheater'^  "  In  prin- 
ciple, the  answer  may  be  quite  voluntary."  It  is  interesting  to 
observe,  however,  that  this  is  apparently  the  entire  substructure 
of  the  American  rule  which  rejects  an  incriminating  statement 
when  made  under  oath  and  accepts  it  when  it  is  not. 

§  1551.  (  [2]    Self  "incrimination;   Procedure   and  Reason; 

Preliminary  Hearings);  Coroners'  Inquests;  Voluntary  Witnesses. 
— Applying  the  general  administrative  rulings  above  stated,  it  will 

I  1550-1.  U.  S.  V.  Graff,  14  Blatchf.  to  those  actually  accused  of  crime  at 

387   (1878)  ;  R.  v.  Wheater,  2  Moody  the  time  when  their  statements  were 

Cr.  C.  45,  2  Lew.  Cr.  C.  157   (1838)  ;  given.     E.  v.  Tubby,  5  C.  &  P.  530 

E.  V.  Wheeley,  8  C.  &  P.  250  (1838).  (1833). 

2.   E.  V.  Wheeley,   8   C.  &  P.  250  3.  E.  v.  Scott,  1  D.  &  B.  47  (1856). 

(1838)  ;  E.  V.  Davis,  6  C.  &  P.  178  4.  2  Moody  Cr.  C.  45,  2  Lew.  Cr. 

(1833).     The   exclusion  has,   on  the  C.  157   (1838). 
other  hand,  been  held  to  apply  only 
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be  observed  that  wbere  the  appearance  of  a  witness  before  a  coro- 
ner's inquest  is  voluntary,  no  room  exists  for  question  as  to  the 
admissibility  of  the  confession  made  by  him  on  such  an  occasion.-*^ 
Even  where  an  oath  has  been  administered  to  one  in  custody,  for 
the  offence,  if  the  testimony  is  given  voluntarily,^  as  where  the  de- 
clarant is  sworn  at  his  own  request,^  or  has  been  duly  cautioned  * 
his  statement  may  be  received.  Such  is  the  rule  though  in  the 
same  jiirisdiction  confessions  made  while  testifying  under  oath 
are  ordinarily  rejected.®  "Where  no  affirmative  evidence  is  pre- 
sented that  the  incriminating  statement  in  question  was  that  of 
a  volunteer,  but  the  accused  has  simply  testified  without  claiming 
his  privilege,  he  will,  in  certain  states,  be  taken  to  have  waived  it.* 
Waiver  being  a  matter  of  intention  and  predicated  upon  knowl- 
edge of  the  existence  of  the  right  waived,  it  becomes  necessary  to 
establish,  affirmatively  or  by  implication,  the  fact  that  the  wit- 
ness was  aware  of  his  privilege.  It  has  been  suggested  that  the 
general  presumption  that  every  one  knows  the  law^  is  sufficient 
proof  of  the  fact  of  knowledge.  The  validity  of  such  a  con- 
clusion as  an  inference  of  fact  may  well  be  doubted.     Its  observ- 

,  ance  as  a  rule  would  practically  amount  to  saying  that  actual 
intention  to  waive  was  a  matter  of  no  consequence,  and  that  if  the 

!  accused  were  to  avail  himself  of  his  privilege  he  mtist  take  steps 
to  claim  it.  A  more  satisfactory  evidence  of  waiver,  assuming 
proof  of  it  to  be  necessary,  is  the  fact  that  the  accused  at  about 
the  same  time  declined  to  answer  certain  other  questions  on  ac- 
count of  his  privilege.^ 

§  1552.  ( [2]    Self-incrimination;   Procedure   and   Reason; 
Preliminary  Hearings;  Coroners'  Inquests);  Compulsion  of  Oath. 

—  The  rule  of  procedure,  however,  goes  further.     It  is  equally 

§  1551-1.    State  v.  Van  Tassel,  103  People  i\  Chapleau,  121  N.  Y.  266,  24 

Iowa   6,   72  N.  W.   497    (1897).    See  N.  E.  469   (1890). 

also  Daniels  v.  State,   57  Fla.   1,  48  ^-  Com.  r.  Wesley,   166  Mass.  248, 

South  747    (1909);   70  L.  R.  A.  33:  ^52    (1896);    State   v.    Punshon,   133 

Admissibility  on  trial  for  murder  of  ^^^-  *^'  ^^  ^-  ^^^-  ~^   (1S96). 

testimony  of  accused  at  coroner's  in-  ^-  ^^^^^  ^-  ^^'•''^'  ^^l  Mo.  380,  33 

quest  ^-  "^^'^  ^^    (1895);  People  v.  Wright, 

„    ■                 .            i.      .    i    ...  •  136   N.    Y.    635,    632,    33    N.   E.    639 

a.  The    requirement    of    testifying  , ,  „„„ ,     „     ,  .  ,              „ 

,          .,    .         ^       «.,        .         L-  (1893)  ;  Hendrickson  y.  People,  10  X. 

■under  oath  is  not  a  "threat  '  within  y    j^„   (1854) 

the  meaning  of  the  New  York  penal  'g^    5^^^^    ;_    qjj^^^^    5^    jj.^_    g^g 

code.     People  i'.  Mondon,  38  Hun  (N.  (1862) 

Y.)   189,  193   (1885).  7.  §  ngg. 

3.   State   r.  Wisdom,   119   Mo.    539,  8.  Anderson  v.   State,    (Wis.  1907) 

546,    551,    24    S.    W.    1047     (1894);  114  N.  W.  112. 
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settled  by  the  weight  of  authority'  that  the  government  is  en- 
titled to  use  as  against  one  accused  of  crime  his  statements  as  a 
witness  before  the  coroner,^  at  an  inquest  held  by  him  in  the  mat- 
ter, although  the  witness  was  present  under  a  compulsory  pro- 
cess and  testified  under  the  sanction  of  an  oath.  The  court  is 
more  strongly  inclined  to  admit  these  statements  when  the  de- 
fendant made  them,  being  merely  suspected,  however  vehemently, 
of  the  offence  with  which  he  is  subsequently  charged,  than  where 
the  confession  is  made  after  the  declarant  has  been  arrested  for  the 


crime.* 

§  1552-1.  Alahama. — ^Jones  v.  State, 

120  Ala.  303,  25  So.  204   (1899). 
California. —  People  v.  Martinez,  66 

Cal.  278,  5  Pac.  261    (1884). 

Connecticut. —  State  v.  Coffee,  56 
Conn.   399,   16  Atl.   151    (1888). 

Florida. —  Jenkins  v.  State,  35  Fla. 
737,  18  So.  182,  48  Am.  St.  Kep.  267 
(1895). 

Indiana. —  Davidson  v.  State,  135 
Ind.  254,  260,  34  N.  E.  972   (1893). 

Kansas. —  State  v.  Finch,  (Kxin. 
1905)  81  Pac.  494;  State  v.  Taylor, 
36  Kan.  329,  13  Pac.  550   (1887). 

Missouri.^ —  State  v.  David,  131  Mo. 
380,  33  S.  W.  28    (1895). 

Nebraska. —  Clough  v.  State,  7  Neb. 
320   (1878). 

"Neijo    York. —  People    v.    Chapleau, 

121  N.  Y.  266,  24  N.  E.  469    (1890). 
Ohio. —  State  v.  Leuth,  5  Ohio  Cir. 

Ct.  94  (1890). 

Pennsylvania. —  Com.  v.  Cutaiar,  5 
Pa.  Dist.  403    (1896). 

Texas. —  Kirby  v.  State,  23  Tex. 
App.  13,  5  S.  W.  165    (1887). 

West  Virginia. —  State  V.  Hobba,  37 
W.  Va.  812,  818,  17  S.  E.  380   (1893). 

Wisconsin. —  Emery  v.  State,  92 
Wis.  146.  65  N.  W.  848   (1896). 

England. —  R.  v.  Wiggins,  10  Cox 
C.  C.   562    (1867). 

2.  Indiana. —  Snyder  v.  State,  59 
Ind.  105   (1877). 

Maine. —  State  v.  Oilman,  51  Me. 
206   (1862). 

Nebraska. —  Clough  v.  State,  7  Neb. 
320,    340    (1878). 


New  York. —  People  v.  Mondon,  103 
N.  Y.  213,  8  N.  E.  496  ( 1886 ) . 

Pennsylvania. —  Williams  v.  Com., 
29  Pa.  St.  102,  105    (1857). 

3.  People  p.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286  (1901).  "It  is 
plain  that  the  defendant  was  not 
under  arrest  or  accusation  when  he 
testified  before  the  coroner.  It  ap- 
pears that  Cornish  had  testified  on  the 
opening  day  of  the  inquest.  In  the 
course  of  his  testimony  he  referred 
to  an  interview  with  Captain  Mc- 
Clusky,  during  which  he  stated  to 
the  latter  his  suspicion  that  the  de- 
fendant had  sent  him  the  poison  pack- 
age. Without  the  support  of  other 
facts  which  came  to  light  later  in  the 
inquest  this  suspicion,  expressed  by 
Cornish,  could  not  have  been  a  suf- 
ficient basis  for  charging  the  defend- 
ant with  the  commission  of  this 
crime.  It  further  appears  that  the 
defendant  attended  the  inquest  and 
testified  thereat  pursuant  to  a  sub- 
poena issued  to  him  by  the  coroner 
and  that  defendant  was  threatened 
with  punishment  for  contempt  if  he 
refused  to  testify.  The  coroner  had 
the  right  to  issue  a  subpoena  for  de- 
fendant and  to  punisTi  him.  if  he  dis- 
obeyed it.  (Sec.  776,  Code  Grim. 
Pro.).  The  law  presumes  that  a  party 
who  is  called  upon  to  testify  as  a 
mere  witness  knows  his  rights.  He 
may  decline  to  testify  to  anything 
that  may  tend  to  incriminate  him. 
This  the   defendant  could  have   done 
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Sound  as  this  would  appear  to  be  in  point  of  principle^  there 
is,  nevertheless,  authority  to  the  contrary.*  Such  a  ruling  has 
apparently  no  justification  in  reason.  It  rests  upon  the  theory 
that  the  principle  of  the  privilege  against  self-incrimination 
has  been  violated  by  the  compulsion  placed  upon  the  will  of  the 
declarant  by  the  mere  fact  that  he  has  taken  an  oath  as  a  wit- 
ness.® Assuming  this  to  be  true  under  the  rule  of  procedure  in 
question,  and  that  the  practice  is  something  more  than  a  mere 
misapprehension  of  the  effect  of  rulings  above  referred  to*  re- 
garding the  operation  of  the  English  statute  regulating  confes- 
sions before  committing  magistrates,  it  seems  evident,  for  reasons 
before  stated,'^  that  the  declaration  of  the  accused,  though  "  in- 
voluntary," is  not  thereby  rendered  untrustworthy.  From  a 
logical  point  of  view,  therefore,  little  reason  is  shown  for  reject- 
ing it.^ 

§  1553.  ( [2]  SeU=incrimination;  Procedure  and  Reason; 
Preliminary  Hearings);  Fire  Inquests. — A  similar  rule  applies 
to  self-incriminating  testimony  given  at  a  fire  inquest.'^  Though 
the  witness,  subsequently  tried  for  setting  the  fire  in  question, 
has  given  his  evidence  in  obedience  to  a  compulsory  summons,  the 
statement  will  be  assumed  to  have  been  made  without  mislead- 
ing inducement  or  coercion  of  the  will.  Any  confession  made 
under  these  circumstances  is,  legally  speaking,  "  voluntary  "  and, 
consequently,  admissible.^ 

had  he  chosen  to  claim  his  privilege.  "North   Carolina. —  State  v.   Young, 

Having  failed  to  do  so  he  cannot  now  60  N.  C.  126   (1863). 

complain."     People  v.  Molineux,   168  South  Carolina. —  State  v.  Senn,  32 

N.  Y.  264,  332   (1901).  S.  C.  392,  11  S.  E.  292    (1890).     See 

Mere  suspicion  has  been  held  suffl-  also,  State  v.  Merriman,  34  S.  C.  38, 

cient  to  exclude.    Wilson  v.  State,  110  12  S.  E.  619,  semUe  (1891). 

Ala.  1,  20  So.  415    (1896).  England. —  R.  v.  Lewis,  6  C.  &  P. 

4.    Georgia. —  Adams   v.   State,   129  161,  25  E.   C.  L.  373    (1833);   R.  v. 

Ga.  248,  58  S.  E.  822    (1907).  Wheeley,  8  C.  &  P.  250    (1838). 

Iowa. —  State    v.    Wescott,     (Iowa  5.   People   v.  McMahon,   15   N.   Y. 

1905)    104  N.  W.  341.  384   (1857). 

Louisiana. —  State  V.  Garvey,  35  La.  G.  §  1550. 

Ann.  191   (1873).  7.    §  1544d. 

Mississippi. —  Parkas   v.   State,    60  8.  R.  r.  Owen,  9  C.  &  P.  84  (1839). 

Miss.   847    (1883).  §    1553-1.     Com.   v.    Bradford,   126 

Missouri. —  State  v.  Young,  119  Mo.  Mass.   42    (1878);    Com.   v.   King,   8 

495,  507,  517,  24  S.  W.  1038    (1893).  Gray  503    (1857). 

Montana. —  State    v.     O'Brien,     18  2.    Com.  r.  Wesley,  166  Mass.  S48, 

Mont.   1,   43   Pac.   1091,   44  Pac.   399  44  N.  E.  228   (1896). 
(1896). 
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§  1554.  C[2]  SelMncrimination;  Procedure  and  Reason; 
Preliminary  Hearings) ;  Former  Trials. —  In  like  manner,  in- 
criminating statements  made  by  the  defendant  at  former  trials 
of  the  same  criminal  cause  of  action  may  be  deemed  voluntary 
and,  if  so,  are  competent.^  The  same  rule  obtains  when  the 
earlier  case  was  a  civil  action  and  the  later  criminal.^  Indeed, 
as  the  supreme  judicial  court  of  Massachusetts  says,*  speaking  of 
the  admissibility  of  former  confessions  made  in  the  course  of 
court  proceedings,  "  it  is  immaterial  v^hen  or  where  they  were 
made."  Should  it  happen  that  the  original  statement  was  clearly 
volunteered  on  a  former  trial  by  the  present  defendant,  it  is  un- 
questionably competent  against  him  on  a  subsequent  trial.* 

§  1555.  ( [2]  Self-incrimination;  Procedure  and  Reason; 
Preliminary  Hearings);  Grand  Jury;  Voluntaxy  and  Involuntary 
Evidence.—  Should  a  declarant  have  appeared  before  the  grand 
jury  without  process  or  other  compulsion  of  law,  or  for  the  pur- 
pose of  testifying  against  others,-'-  or  have  offered  himself  as  a 
witness^  the  voluntary  nature  and  consequent  admissibility  of 
any  incriminating  statement  he  may  make  is  beyond  question. 
It  has  been  held  that  the  rule  is  the  same  where  the  person  subse- 
quently accused  of  the  crime  has  attended  and  testified  before 
the  grand  jury  in  response  to  a  subpoena,  without  objection  or 
claim  or  privilege.'  The  confession  so  obtained  is  admissible, 
no  just  right  of  the  accused  being  violated.  No  immunity  hav- 
ing been  claimed,  it  may  be  deemed  to  have  been  waived.  In 
like  manner,  where  the  accused*  or  suspected''  person  has  been 

§    1554-1.     Com.   V.   E«ynolds,    123  Ired.  L.   (N.  C.)  96   (1846)  ;  Wade  v. 

Mass.     455     (1877);     McMaaters    v.  State,  25  Ohio  Cir.  Ct.  E..  379  (1903) . 

State,  83  Misa.  1,  35  So.  302   (1903)  2.   People  v.  Sexton,  133  Cal.  37,  64 

(stenographer's    minutes)  ;    Wood   v.  Pac.  107    (1901)  ;   State  v.  Robinson, 

Weld,    Smith     (N.    H.)     367     (1814).  32  Or.  43,  48  Pac.  357   (1897)  ;  Grim- 

"What  hardship  is  it  to  be  obliged  singer  v.   State,    (Tex.   Cr.   1902)    69 

to  tell  the  truth  ?  "     Wood  v.  Weld,  S.  W.  583 ;  U.  S.  v.  Kimball,  117  Fed. 

Smith,     (N.     H.)     267     (1814),     per  156    (1902). 

Smith,  C.  J.  See  also,  Carr  v.  Grif-  8.   State  v.  Campbell,   (Kan.  1906) 

fin,  44  N.  H.  510   (1863).  85  Pac.  784. 

2.  Bell  V.  State,  33  Tex.  Cr.  163  4.  State  v.  Carroll,  85  Iowa  1,  51 
(1894)  ;  State  v.  Hopkins,  13  Wash.  N.  W.  1159  (1892)  ;  Wisdom  v.  State, 
5,  42  Pac.  637    (1895).  43  Tex.  Cr.  App.  579,   61  S.  W.  926 

3.  Com.  V.  Reynolds,  122  Mass.  455  (1901)  ;  U.  S.  v.  Kirk-wood,  5  Utah 
(1877).  124,  127,  13  Pac.  34   (1886). 

4.  McMasters  v.  State,  (Miss  5.  Jenkins  v.  State,  35  Fla.  737,  is 
<1903)   35  So.  302.                                        So.  182    (1895). 

i    1565-1.    State   v.   Broughton,   7 
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duly  cautioned  tlie  statement  is  regarded  as  voluntary  and  ad- 
missible.® 

Under  statutory  regulations  the  procedure  prescribed  must  be 
strictly  and  literally  followed.  Thus,  where  it  is  directed  that 
the  statement  of  the  accused  should  be  reduced  into  writing,  and 
this  is  not  done,  no  other  evidence  is  admissible  as  to  what  the 
defendant  said.'' 

§  1556.  ( [2]  Self-incrimination;  Procedure  and  Reason; 
Preliminary   Hearings;    Grand   Jury);    Compulsory    Process. — 

The  law  relating  to  the  availability  as  confessions  of  statements 
made  before  a  grand  jury  by  one  subsequently  put  on  trial  for 
the  offence  then  under  investigation  follows  the  same  general  lines 
as  are  laid  down  in  connection  with  other  instances  of  evidence 
given  at  such  preliminary  hearings.  Should  the  declarant  have 
been  brought  before  the  grand  jury  by  constraint  of  law  and 
forced  to  testify,  his  statement  is  deemed  to  be  "involuntary." 
This  is  true  merely  in  the  sense  that  the  law  has  compelled  the  de- 
clarant to  break  through  his  protecting  screen  of  silence  and  so,  as 
the  result  shows,  to  incriminate  himself.  The  witness  has  been 
obliged  to  speak;  he  might,  however,  make  any  responsive  state- 
ment he  chose.  If  he  has  incriminated  himself,  it  is  presumably 
because  he  is  guilty.  His  statement  is,  therefore,  entirely  trust- 
worthy from  the  standpoint  of  reason.  It  is  rejected,  however, 
under  the  rule  of  procedure  providing  a  privilege  of  silence.-^ 

Administrative  Details.— K  grand  juror  may  properly  testify 
to  the  making  of  such  a  statement  as  that  under  consideration 
without  violation  of  his  oath.^ 

§  1557.  C  [2]  Self-incrimination;  Procedure  and  Reason); 

Statements  Made  at  Trial  of  Another —  It  seems  fairly  well  estab- 
lished, though  there  is,  occasionally,  a    discordant  voice,^    that 

6.  State  V.  Carroll,  85  Iowa  1,  51      State  v.  Broughton,  7  Ired.  L.  (N.C.) 
N.   W.    1159    (1892);    Grimsinger   v.       96    (1846). 

State,  (Tex.  Cr.  App.  1901)   69  S.  W.  2.   State  v.  Carroll,  85  Iowa  1,  51 

583;  U.  S.  V.  Kirkwood,  5  Utah  123,  N.   W.   1159    (1893)  ;   Giles  v.  State, 

13  Pac.  334   (1886).  43  Tex.  Cr.  561,  67  S.  W.  411   (1903). 

7.  Fry   i;.    State,    (Tex.    Cr.    App.  §   1557-1.    Powell  v.  State,    (Miss. 
1910)   134  S.  W.  930.  1898)   23  So.  266;  U.  S.  r.  Buffy,  25 

§    1556-1.     Stale    v.     Clifford,     86  Fed.  Cas.  No.  14.998,  1  Cranch  C.  C. 

Iowa  550,   53  N.  W.  299,  41  Am.   St.  164    (1804). 

Eep.   518    (1892)  ;   People  r.  Lauder,  The  thought  is,  that  the  oath  itself 

82  Mich.  109,  46  N.  W.  956   (1890)  ;  involves  such  a  compulsion  of  the  do- 


1997 


Statements  Made  at  Teial  of  Anothee. 


§1557 


where  the  declarant  incriminates  himself  while  giving  his  testi- 
mony, as  a  witness  under  process,  on  a  hearing  relating  to  the 
guilt  of  another  person,  without  claiming  his  privilege  against 
self-incrimination,  his  statements  are  "  voluntary "  in  the  legal 
sense.  By  consequence,  the  declaration  is  admissible  as  a  con- 
fession on  the  speaker's  subsequent  trial.^  The  witness,  however, 
is  entitled  to  stop  in  the  course  of  his  testimony  at  any  point 
where  he  feels  that  he  is  likely  to  incriminate  himself  and  claim 
his  privilege.  Should  he,  notwithstanding  such  a  claim,  be  com- 
pelled to  speak,^  or,  without  being  warned  as  to  his  rights,  be 
required  to  testify  further*  the  statement  so  made  is  involuntary 
and  inadmissible.  That  is,  it  is  rejected  under  the  rule  of  pro- 
cedure providing  against  self-incrimination.  The  probative  force 
of  the  testimony,  in  itself  considered,  is  frequently  beyond  any 
question.' 


clarant's  will  as  prevents  testimony 
BO  given  from  teing  "  voluntary." 
Jackson  v.  State,  56  Miss.  312  (1879) . 
As  the  matter  is  regarded  by  these 
authorities,  it  is  not  material  that 
the  declarant  was  warned  as  to  his 
rights.  "  That  he  was  cautioned  by 
the  circuit  judge,  at  the  time  he  tes- 
tified against  Robertson,  that  he  need 
not  tell  about  his  own  connection  with 
the  crime,  does  not  affect  the  result. 
The  principle  is,  that  no  statement 
made  upon  oath  in  a  judicial  investi- 
gation of  a  crime  can  ever  be  used 
against  the  party  making  it  in  a 
prosecution  of  him  for  the  same 
crime;  because  the  fact  that  he  is 
under  oath,  of  itself,  operates  as  a 
compulsion  upon  him  to  tell  the  truth, 
and  the  whole  truth,  and  his  state- 
ment, therefore,  cannot  be  regarded 
as  free  and  voluntary."  Jackson  v. 
State,  56  Miss.  311   (1879). 

The  same  ruling  has  been  made  in 
England.— R.  v.  Garbett,  2  C.  &  K. 
474,  2  Cox  C.  C.  448,  1  Den.  C.  C. 
230,  61  E.  C.  L.  474  (1847).  In  any 
aspect  of  the  matter  the  question  of 
voluntariness  seems  immaterial.  In 
point  of  procedure,  the  objection  is 
not  that  the  statement  is  "  involun- 
tary "    but    that    the     privilege    of . 


silence  has  been  violated.  As  viewed 
by  logic,  the  confession  is  not  objec- 
tionable because  entirely  trustworthy. 

2.  California. —  People  v.  Mitchell, 
94  Cal.  550,  29  Pac.  1106   (1892). 

Georgia. —  Burnett  v.  State,  87  Ga. 
623,  13  S.  E.  552   (1891). 

Indiana. — ^Anderson  v.  State,  26 
Ind.  89    (1866). 

Louisiana. —  State  v.  Lewis,  39  La. 
Ann.   1110,  3  So.  343    (1887). 

Missouri. —  State  v.  Jones,  171  Mo. 
401,  71  S.  W.  680    (1903). 

New  York. —  People  v.  Burt,  64  N. 
Y.  Suppl.  417,  51  App.  Div.  106,  15 
N.  Y.  Cr.  43    (1900). 

■South  Carolina. — State  v.  Vaig- 
neur,  5  Rich.  391   (1852). 

Texas. —  Robinson  v.  State,  (Cr. 
App.  1901)  63  S.  W.  869;  Alston  v. 
State,  41  Tex.  40   (1874). 

Wisconsin. —  Dickerson  v.  State,  48 
Wis.  288,  4  N.  W.  321   (1879). 

England. —  Collett  v.  Lord  Keith,  4 
Esp.  212    (1803). 

3.  Shoeffler  v.  State,  3  Wis.  823 
(1854). 

4.  State  V.  CliflFord,  86  Iowa  550 
(1893)    (prisoner). 

5.  "It  would  be  difficult  to  con- 
ceive of  evidence  of  guilt  ordinarily 
more  satisfactory  to  a  sensible  mind 
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§  1558.   (3)   Duress. —  A  confession,  when  duress^  has  been  ap- 
plied to  the  declarant,  becomes  absolutely  "  involuntary."     It  is, 

than  a  party's  own  statements,  sol- 
emnly and  freely  made  under  oatli, 
upon  the  trial  of  another  cause,  when 
not  himself  accused,  and  when  no 
motive  or  inducement  is  perceptible 
to  beget  a  departure  from  the  truth, 
and  when  falsehood  would  be  wilful 
and  corrupt  perjury."  Anderson  v. 
State,  26  Ind.  89  ,(1866). 

An  unnecessary  sacrifice. —  The  ex- 
clusion of  the  confession  takes  place 
though  it  may  well,  at  the  same  time, 
be  evident  that  the  government  has 
not  compelled  the  witness  to  incrimi- 
nate himself  but  has  merely  forced 
him  to  declare  himself  in  the  prem- 
ises. 'The  element  of  incrimination 
has  not,  in  the  least,  been  forced 
upon  the  declarant  by  the  prosecu- 
tion. It  promises  nothing  and  threat- 
ens nothing.  The  statement  was 
elicited  from  the  declarant  by  the 
force  of  the  facts.  Could  he  have 
testified  otherwise  than  as  he  has,  and 
still  speak  the  truth,  or  even,  in 
many  cases,  be  thought  to  be  speak- 
ing the  truth,  no  motive  would  exist 
for  incriminating  himself.  On  the 
contrary,  an  incriminating  quality  of 
statement  may  readily  be  taken  to 
have  been  suggested  to  the  declarant 
in  the  first  class  of  so-called  "  invol- 
untary" statements,  i.  e.,  where  a 
misleading  inducement  has  been 
oiTered. 

(§§  1483  et  seq.)  Here  the  repre- 
sentatives of  the  government  promise 
or  threaten  the  declarant.  In  other 
words,  the  real  objection  of  the  ac- 
cused, when  based  on  the  ground  of 
self-incrimination,  is  that  the  power 
of  the  state  has  been  exerted  to  com- 
pel him  to  speak  the  truth.  To  put 
the  matter  a  little  differently,  the 
statement  that  the  defendant  has 
been  obliged  to  incriminate  himself, 
is  a  misnomer  or,  more  properly 
gives  a  false  color,  a  rhetorical 
flourish  not  without  practical  conse- 


quences, to  the  real  transaction.  The 
accused  has  not  been  forced  to  in- 
criminate himself;  he  has  simply 
been  made  to  speak.  The  fact  that 
he  cannot  speak  without  incriminat- 
ing himself,  is  the  fault  of  the  crimi- 
nal and  not  of  the  state.  It  is  pre- 
cisely this  pressure  of  the  reality  of 
things  upon  the  mind  of  one  who 
knows  best  about  the  matter  which 
constitutes  the  most  serious  loss 
which  society  makes  in  this  connec- 
tion. It  is  a  surrender  of  its  knowl- 
edge of  the  truth  which  the  commu- 
nity can  ill  afford. 

§  1558-1.  Duress  defined.— "The 
word  duress  standing  alone,"  say  the 
Supreme  Court  of  Oregon,  speaking 
of  a  woman  subjected  to  it,  "  means 
any  intimidation,  restraint,  or  im- 
prisonment; any  restraint  on  her  ac- 
tion or  anything  tending  to  restrain 
her  free  and  voluntary  act."  Schoell- 
hamer  v.  Rometsch,  26  Or.  394,  403, 
38  Pac.  344  (1894).  Duress  destroys, 
as  it  were,  the  free  agency  of  the  one 
affected  by  it.  Pride  v.  Baker,  (Tenn. 
Oh.  App.  1901)  64  S.  W.  329,  332. 
Duress  compels  its  object  to  do  what 
he  does  not  want  to  do;  or  to  refrain 
from  doing  that  which  he  wishes  to 
do. 

Michigan. —  Cribbs  v.  Sowie,  87 
Mich.  340,  348,  49  N.  W.  587,  24  Am. 
St.  Rep.   166    (1891). 

Mississippi. —  Davis  v.  Mississippi 
Cent.  E.  Co.,  46  Miss.  552,  567 
(1872). 

NebrasTca. —  Iowa  Sav.  Bank  v. 
Frink,  (1901)  92  N.  W.  916,  919. 

Pennsylvania. —  Phillips  v.  Henry, 
160  Pa.  St.  24,  25,  28  Atl.  477,  40 
Am.  St.  Eep.  706   (1894). 

Wisconsim. —  Wolff  v.  Bluhm,  95 
Wis.  257,  259,  70  N.  W.  73,  60  Am. 
St.  Rep.   115    (1897). 

United  States. — N ewburyport 
Water  Co.  r.  Newburyport,  103  Fed. 
684,  594   (1900). 
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therefore,  inadniissible  in  evidence  from  the  standpoint  either  of 
procedure  or  from  that  of  reason.^    In  case  of  the  misleading  in- 
ducement offered  by  persons  in  authority  to  one  accused  of  crime, 
the  resulting  confession,  while  declared  by  procedure  to  be  "  in- 
voluntary," is  deemed  by  logic  to  have  been  made  with  the  con- 
currence of  the  will  and  simply  objectionable  so  far  as  untrust- 
worthy.    In  respect  to  infirmative  influences  of  the  second  class, 
those  relating  to  self-incrimination  in  the  course  of  judicial  pro- 
ceedings,* it  has  been  seen  that  procedure  at  times  treats  the  re- 
sulting statement  as  "  involuntary  "  and  hence  inadmissible.     To 
reason,  however,  the  incriminating  statement  seems  to  be,  at  least 
in  part,  "  voluntary  "  °  and  prima  facie  wholly  reliable.    Duress, 
the  influence  of  which  now  remains  to  be  considered,  presents  a 
situation  where  both  the  fact  and  purport  of  the  statement  have 
been  decided  for  the  declarant  by  a  volition  other  than  that  of 
himself.    Not  only  has  the  latter  been  forced  to  speak;  it  has  also 
been  dictated  to  him  what  he  shall  say.    It  is  not  questionable  that 
such  a  statement  is  "  involuntary  "  both  in  procedure  and  reason 
and  is  untrustworthy  to  such  an  extent  that,  standing  alone,  the 
jury  could  not  reasonably  act  in  accordance  with  it. 

§  1559.  C  [5]  Duress);  "  Involuntary  "  under  the  Rules  of  Pro- 
cedure.—  Had  the  motto  "  Nemo  tenetur  seipsum  accusare  "  'been 
conflned  in  its  application  to  cases  where  the  declarant  had  been 
exposed  to  the  influence  of  duress  but  little  objection  could  have 
been  found  to  it  from  the  standpoint  of  procedure.  Here,  indeed, 
the  accused  has  been  truly  and  in  reality,  forced  to  inculpate 
himself ; —  not  simply  obliged  to  speak  with  the  result  of  incrim- 
inating himself,  but  the  incrimination,  the  guilt  bearing  imputa- 
tion, has  been  equally  forced  upon  him.  It  was  the  precise  failure 
of  torture  as  administered  by  authority  of  law,  that  it  insisted, 
not  upon  speech  but  upon  confession.     That  which  the  accused  is 

2.  People  V.  Montano,  (Oal.  App.  avoided  doing  so.  In  respect  to  the 
1908)  98  Pac.  871;  People  V.  Perez,  purport,  however,  of  the  declaration, 
(Cal.  App.  1908)  98  Pac.  870;  State  reason  seems  clearly  justified  in  in- 
V.  Carrick,  16  Nev.  120  (1881).  sisting   that  it  is   perfectly  "volun- 

3.  §§  1483  et  seq.  tary."     No  will  other  than  that  of 

4.  §§  1540  et  seq.  the   declarant   has   determined   what 

5.  So  far  as  relates  to  the  fctot  of  answer  he  shall  give  to  the  question, 
a  statement  on  the  point  covered.  At  this  point,  the  only  compulsion 
procedure  is  right.  The  confession  is  upon  the  volition  of  the  speaker  has 
"  involuntary,"  for  the  accused  would  been  exerted  by  the  facts,  i.  e.,  by  the 
not    have    spoken    could    he     have  truth  or  reality  of  things. 
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asked  to  do  is,  not  to  tell  the  truth  as  he  sees  it  but  to  indorse  a 
position  which  those  in  authority  have  selected  for  him.  In  other 
words,  the  defendant  is  to  be  convicted  by  an  act,  expressive  of 
assent,  which  is  not  his  but  that  of  his  accusers.  Clearly,  this  is 
contrary  to  every  principle  of  law  or  natural  justice.-*^  Against 
this  use  of  torture  as  an  element  of  criminal  administration,  the 
political  reformers  of  England  were  fully  justified  in  protesting,^ 
and,  in  view  of  the  very  meagre  probative  value  to  be  gained, 
directly  or  indirectly,  from  its  use,  it  may  fairly  be  said  that  the 
employment  of  duress  in  obtaining  a  confession  of  guilt  is  suffi- 
cient to  warrant  its  exclusion. 

§  1560.  ("[5]   Duress);  A  slight  probative  Force Not  only 

is  it  unjustifiable,  upon  well  recognized  legal  principles,  to  seek 


§  1559-1.  Sowers  v.  State,  (Tex. 
Cr.  App.  1908)  113  S.  W.  148.  "The 
proposition  that  confessions  obtained 
under  compulsion  are  inadmissible 
expresses  a,  well-established  principle 
of  evidence.  It  applies  to  admis- 
sions as  well  as  to  contracts,  or  to 
any  act  whose  probative  force  de- 
pends on  intent  or  assent."  State  v. 
Willis,  71  Conn.  293,  41  Atl.  820, 
509  (1898).  See  also,  40  Edinburgh 
Review,  p.  189  (1824)  by  Mr.  (after- 
wards Lord  Chief  Justice)    Denman. 

2.  Especial  stress  and  emphasis  was 
laid  by  them  against  what  may,  for 
the  sake  of  distinction,  be  spoken  of 
as  extrajudicial  self-incrimination. 
The  growing  sensitiveness  of  the  com- 
munity to  the  bearing  and  infliction 
of  pain  may  well  have  assisted  in 
the  abolition  of  torture.  The  sound 
procedural  arguments  were,  however, 
amply  sufficient  to  warrant  its  aban- 
donment. The  peculiarity  of  the  mod- 
ern situation  is  that  these  argu- 
ments, properly  successful  in  this 
field  of  the  application  of  duress 
or  extrajudicial  compulsory  self-in- 
crimination, have  been  extended,  with 
no  apparent  distinction,  into  two  ad- 
ditional fields  of  operation,  (1)  the 
use  of  misleading  inducements  (§§ 
1483  et  seq.)  and  (2)  the  securing  of 
statements  from  witnesses  in  what 
may  be  called  judicial  self-incrimina- 


tion. The  original  nexus  or  connec- 
tion between  these  three  distinct  ob- 
jections to  the  receipt  of  a  confes- 
sion—  (1)  misleading  inducements, 
(2)  judicial  self-incrimination,  (3) 
duress  or  extrajudicial  self-incrimi- 
nation —  was  that  they  were  all  ex- 
erted by  persons  in  authority.  This 
being  so,  they  were  all  equally  ob- 
jectionable to  those  who  hare  been 
in  revolt  against  authority.  With 
universal  abandonment  of  torture  as 
a  part  of  judicial  machinery,  official 
duress  ceased  to  be.  Later  proced- 
ure, however,  has  sought  to  impose 
a  new  and  diflferent  neceus  between 
these  three  several  procedural 
grounds  for  rejecting  the  incriminat- 
ing statement.  It  is  said  that  the 
declarations  so  obtained  are  "  invol- 
untary." Such  a  use  of  the  term  is 
contrary  to  reason.  In  the  first  set 
of  inducements  the  resulting  state- 
ment is  perfectly  voluntary.  In  case 
(2),  of  judicial  self-incrimina- 
tion, th«  statement  is  partly  "  invol- 
untary "  and  partly  "  voluntary."  In 
case  (3)  alone,  that  of  duress,  is  the 
statement  entirely  "  involuntary." 
From  the  standpoint  of  reason,  more- 
over, the  first  and  second  situations 
present  the  common  feature  that,  in 
both  cases,  the  declaration  may  well 
be  trustworthy,  while  in  case  (3),  of 
duress,  the  reverse  is  true. 
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to  affect  a  declarant  by  a  statement  which  he  did  not  voluntarily 
make;  it  is,  in  a  logical  sense,  little,  if  anything,  which  such  a 
declaration  can  prove.  It  cannot,  indeed,  be  doubted  that  persons 
have  been  forced  to  speak  the  truth  by  the  intolerable  pressure  of 
bodily  pain,  or  mental  anguish.  The  extorted  statement  itself, 
however,  has  no  appreciable  tendency  to  prove  the  fact  which  it 
asserts.  The  truth  may  be  as  stated;  it  is  not  to  be  believed 
tecause  it  has  been  stated.  It  is  said  to  act  as  an  admission.  This, 
however,  it  cannot  do,  for  an  admission  must  be  voluntary. ■'•  So 
far  as  true  at  all,  it  shows  merely  that  those  who  applied  duress 
were  right  in  their  inferences  from  the  facts  outside  the  confes- 
sion. This  correctness,  however,  must  be  shown  from  other  sources 
of  proof  and  gains  nothing,  in  probative  power,  from  the  addition 
of  the  forced  statement  of  the  accused  himself.  The  recognition 
of  the  necessarily  weak  or  useless  character  of  the  proof  presented 
by  declarations  so  influenced  came,  in  the  end,  to  remove  all 
credence  from  declarations  obtained  by  physical  or  m.ental  tor- 
ture. This  has  at  all  times  since  continued  to  remove  probative 
force  from  incriminating  statements  obtained  by  duress.^  So 
slight  a  degree  of  probative  power  may  require,  as  a  matter  of 
administration,  that  the  court  should  reject  a  statement  as  one 
upon  which,  when  standing  alone,  the  jury  would  not  be  reason- 
ably justified  in  acting.^ 

Civil  Cases. —  No  rule  of  exclusion  exists  or  has  been  suggested 
as  valuable  in  civil  causes.  In  such  cases  the  admission  obtained 
by  duress*  is  admitted  in  the  first  instance.  The  statement  is  sub- 
mitted to  the  jury  although  the  effect  of  such  duress  as  was  in- 
flicted was  increased  by  the  fact  that  the  declarant  was  under 
arrest  °  or  in  prison^  at  the  time. 

A  Slender  Ad-vantage. —  In  one  aspect  alone  can  the  search  for 
truth  apparently  be  aided  by  the  use  of  duress  in  connection  with 

§  1560-1.     §  1294.  3.  iSee,    Cady    v.    State,    44    Misc., 

2.  "Pain    and   force    may    oompol  332   (1870)  ;  Butler  v.  Com.,  2  Duval 

men  to  confess  what  is  not  the  truth  (Ky.)    435    (1866). 

of   facts   land   consequently   such   ex-  4.  McGahan  v.  Crawford,  47  S.  C. 

torted  confessions  are  not  to  be  de-  566,  25  S.  E.  123   (1896);  Stockfleth. 

pended   on."     Gilbert,   Evidence,   137  v.  De  Tastet,  4  Camp.  10  (1814). 

(1726).     "The    world  is    now    con-  5.  Fidler  v.  McKinley,  21  111.  308, 

vinced  that  no  reliance  whatever  can  309,     316,    318     (1859)      (breach    of 

be  placed  upon  it  as  a  means  of  dis-  promise  of  marriage). 

covering  the  truth."  The  Judicial  use  6.  Newhall  v.  Jenkins,  3  Gray  568 

of  Torture,  A.  Lawrence  Lowell,  Esq.,  (1854). 

11  Harv.  L.  Rev.,  p.  229. 
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confessions.  In  itself  considered,  the  statement  of  guilt,  when 
extorted  by  pain  or  the  dread  of  it  at  the  hands  of  one  who  insists 
upon  receiving  an  ackaowledgment  of  guilt  as  a  sole  condition 
under  which  the  duress  will  be  removed,  is  devoid  of  probative 
force.  In  the  course  of  such  a  confession,  in  itself  worthless,  it 
may  happen  that  particular  individual  facts,  capable  of  verifica- 
tion, may  be  stated  by  the  accused.  It  cannot  be  questioned  that 
such  facts  may  have  a  decided  probative  value  and  are,  therefore, 
very  properly  received  in  evidence  to  an  extent  to  be  stated  here- 
after.''' 

§  1561.  (  [3]  Duress);  Duress  by  Threats. —  In  a  sense  all  du- 
ress is  mental,  forcing  the  will,  rather  than  misleading  the  judg- 
ment. Nevertheless,  for  practical  purposes,  it  may  be  convenient 
to  notice  that,  in  its  original  application,  the  compelling  force 
may  be  applied  either  to  the  mind  or  to  the  body  of  the  declarant, 
through  a  threat  of  pain  or  by  its  actual  infliction.  In  other  words 
it  may  be  either  mental  or  physical.  The  threat  to  apply  physical 
force  may  be  termed  mental  duress.-'-  In  such  oases,  where  the 
actual  physical  pain  is  not  being  applied  or  the  means  of  inflicting 
it  so  immediately  at  hand  as  practically  to  be  present,  nice  ques- 
tions of  degree  may,  as  has  been  suggested,^  readily  arise  as  to 
whether  the  misleading  inducement  of  fear  has  been  applied  to 
perverting  the  judgment,  or  the  pressure  on  the  mind  has  controlled 
the  exercise  of  the  will  and,  consequently,  amounted  to  duress. 
In  the  former  case,  the  declaration  is  "  voluntary,"  though  possibly 
misleading,  in  the  latter,  it  is  "  involimtary  "  and,  standing  alone, 
inadmissible  under  the  rule  of  procedure  and  irrelevant  as  a  mat- 
ter of  logic* 

§  1562.  (  [3]  Duress);  Infliction  of  Physical  Pain Normally 

the  application  of  physical  duress  is  by  inflicting  pain  upon  the 
body,  indicating,  directly  or  indirectly,  that  it  will  cease  when,  and 
only  when,  a  confession  is  given.  This  may  be  done  by  whipping-'- 
exposing  to  the  action  of  fire^  and  the  like.     A  mere  cessation  of 

7.  §§  1609  ci  se^r.  (1908);     State     !'.     Eoselair,      (Or. 

§     1561-1.  See,     State     v.     Poole,  1910)    109  Pac.  865. 

(Wash.  1906)    84  P.  727.  §   1568-1.    Johnson  r.  State,    (Tex. 

2.  See  §  1511.  Cr.  App.  1906)   97  S.  W.  313;  Joe  v. 

3.  Hazelrigg  r.  Donaldson,  3  Meto.  State,  38  Ala.  422   (1863). 

(Ky.)     445,    447     (1859);     State   r.  2.  Jackson  r.  State,   (Tex.  Cr.  App. 

Wooley,  215  Mo.  620,  115  S.  W.  417       1906)    97  S.  W.  312. 
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present  suffering,  when  accompanied  by  a  threat  of  its  renewal 
unless  a  confession  is  furnished,  does  not  materially  alter  the  sit- 
uation. For  still  stronger  reasons,  one  accused  of  crime  is  not  to 
be  affected  by  alleged  confessions  which  have  been  obtained  from 
a  co-defendant  by  the  infliction  upon  him  of  similar  cruelty  by 
officers  of  the  law  who  had  the  latter  in  their  power.^ 

§  1563.  (  [5]  Duress) ;  Mob  Violence. —  Where  a  person  ac- 
cused of  crime  is  in  the  hands  of  a  mob,  a  confession  of  guilt 
given  in  accordance  with  its  demands  and  threats  of  violence  is 
obtained  by  duress  and  is  consequently,  inadmissible,  though 
made  to  an  officer  or  other  person  in  authority.^  It  is  not  mate- 
rial, in  such  a  connection  that  the  mob  is  merely  asking  for  an 
"  honest "  confessiion.^  If  the  declarant  is  in  its  power,  or  thinks 
he  is,  the  duress  is  complete.^  Should  the  prisoner,  after  he  has 
reached  a  place  of  known  safety,*  or  is  otherwise,  to  his  knowledge, 
fully  protected  by  the  officers  of  the  law,'  see  fit  to  renew  his  con- 
fession, it  may  be  regarded  as  "  voluntary  "  and  received  in  evi- 


3.  Jackson  c.  State,  (Tex.  Cr.  App. 
1906)    97  S.  W.  312. 

§  1563-1.  Taylor  v.  State,  37  Neb. 
788  (1893)  (sheriflf);  State  w.  Drake, 
82  N.  C.  592  ( 1880 )  ;  Self  V.  State,  6 
Baxter    (Tenn.)    244    (1873). 

2.  Williams  v.  State,  72  Miss.  117 
(1894). 

3.  Alalama. —  Young  v.  State,  68 
Ala.   569    (1881). 

Georgia. —  Irwin  v.  State,  54  Ga. 
39   (1875). 

Illinois. —  Miller  v.  People,  39  111. 
457    (1866). 

Louisiana.^  State  v.  Young,  52  La. 
Ann.  478,  27  So.  50  (1900)  ;  State  V. 
Revells,  34  La.  Ann.  384   (1882). 

Mississippi. —  Reason  v.  State,  48 
So.  820  (1909);  Williams  v.  State, 
72  Miss.   117,   16  So.   296    (1894). 

Missouri. — ^State  v.  Moore,  160  Mo. 
443,  61  S.  W.  199    (1901). 

Montana. — Terr  v.  MoClin,  1  Mont. 
396   (1871). 

North  Carolina. —  State  v.  Drake, 
82  N.  C.  593   (1880). 

Tennessee. — Self  v.  State,  6  Baxt. 
244  (1873);  Deathridge  v.  State,  1 
Sneed  76    (1853). 


Texas. —  Barnes  v.  State,  36  Tex. 
356   (1871). 

Virginia. —  Thompson's  Case,  20 
Gratt.  731    (1870). 

4.  Alabama. —  Redd  v.  State,  68 
Ala.  492    (1881). 

Kansas. —  State  v.  Ingrain,  16  Kan. 
14    (1876). 

KentucTcy. —  Laughlin  v.  Com.,  37 
S.  W.  590,  18  Ky.  L.  Rep.  640  (1896). 

Louisiana. —  State  v.  Perkins,  31 
La.  Ann.  192    (1879). 

Mississippi. —  Cady  v.  State,  44 
Miss.  332    (1870). 

Missouri. —  State  v.  "Wiare,  62  Mo. 
597   (1876). 

New  York. —  People  v.  Meyer,  162 
N.  Y.  357,  56  N.  E.  758,  14  N.  Y. 
Cr.  487    (1900). 

North  Carolina. —  State  v.  Daniels, 
46  S.  E.  743  (1904)  ;  State  v.  Hous- 
ton, 76  N.  C.  256  (1877).  And  see 
State  V.  Howard,  92  N.  C.  772 
(1885). 

Tennessee. —  Honeycutt  V.  State,  8 
Baxt.  371   (1875). 

5.  Hunt  V.  State,  135  Ala.  1,  33 
So.  329  (1902).  Where  the  accused 
is   assured  of  protection  only  in  the 
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denee  against  him.  Or,  should  the  accused,  during  a  temporary- 
cessation  of  the  aggresgions  of  the  mob,  make  a  confession  of  guilt 
in  order  to  prevent  their  renewal,  the  statement  is  "  involuntary  " 
as  having  been  made  under  duress.® 

The  hare  existence  of  a  wide  spread  state  of  public  excitement 
against  the  accused  does  not  render  his  confession  involuntary  as 
made  under  duress.^  Still  more  clear  is  it  that  the  mere  presence 
of  a  large  number  of  people  about  the  jail,  in  the  absence  of  any 
evidence  as  to  what  they  were  taking  about,  is  not  sufficient  to 
constitute  duress.® 

§  1564.  Form  of  Confessions. —  The  form  in  which  a  confession 
is  presented  to  a  tribunal  is  immaterial  upon  the  question  of  its 
admissibility  in  evidence.  According  to  the  place  in  which  they 
are  made  such  statements  may  be  judicial  ■*■  or  extrajudicial.^ 
Varying  with  the  vehicle  by  which  thotight  is  conveyed,  these  in- 
criminatory declarations  may,  with  equal  competency,  be  oral, 
written^  or  by  conduct.* 

The  person  to  whom  the  confession  is  addressed  is  equally  im- 
material as  bearing  upon  its  admissibility.  Thus,,  an  oral  confes- 
sion may  be  received  although  made  during  the  course  of  a 
prayer.^ 

event  of  his  confession,  a  statement  Louisiana. — ^State  v.  Eevells,  34  La. 

so     induced   is   made    under     duress.  Ann.   381,  44  Am.  Rep.  436    (1883). 

Eedd  v.   State,   69  Ala.   255    (1881);  Mississippi. —  Simon    v.    State,     37 

Miller  v.  State,  94  Ga.  1,  21  S.  E.  128  Miss.  288   (1859). 

(1894);  Taylor  i;.  Com.,   (Ky.  1897)  Missouri.— Stsite     v.    Moore,      160 

42   S.  W.   1125;    Wigginton  r.   Com.,  Mo.  443,  61  S.  W.  199   (1901). 

92  Ky.  282,  17  S.  W.  634,  13  Ky.  L.  Xorth  Carolina.— Sta,te     v.    Dildy, 

Eep.  641  (1891);    MoMaster  «.  State,  72  X.  C.  325    (1875). 

(Miss.  1903)    34  So.  156;  Whitley  1'.  Tennessee. —  Self  v.  State,  6  Baxt. 

State,   78   Miss.    255,   28   So.    852,    53  244    (1873). 

L.  E.  A.  40    (1900).     The   same  re-  6.  Eedd    v.     State,     69     Ala.     258 

suit  follows  where  it  is  said  in  the  (1881). 

declarant's  hearing  by  those  who  have  7.  Dugan  v.  Com.,  102  Ky.  241,  43 

him  in  charge,  or  with  their  consent,  S.  W.  418    (1897). 

that  the   only  way  in  which  he  can  8.  Bettis  v.  State,    (Ala.  1909)    49 

escape  the  fury  of  the  mob  is  by  con-  So.  781. 

fessing  his  guilt.  §   1564-1.     §   1568. 

Alabama. —  Young  v.  State,  68  Ala.  2.  §  1570. 

560    (1881).  3.   §   1572. 

Kentucky. —  Taylor  v.   Com.,  42  S.  4.  §  1565. 

W.     1125,     19     Ky.     L.     Eep.     836  5.  Woolfolk  v.  State,  85  Ga.  69,  11 

(1897).  S.  E.  814    (1890). 
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Use  of  questions. —  It  is  not  objectionable,  in  itself  considered, 
that  a  confession  is  obtained  by  the  use  of  questions.® 

§  1565.  (Form  of  Confessions) ;  By  Conduct. —  The  rules  of 
procedure  excluding  confessions  deemed  "  involuntary "  by  rea- 
son of  the  influence  of  any  of  the  three  widely  differing  causes 
above  referred  to-^  is  limited  to  admissions  of  guilt  or  to  the  state- 
ments of  facts  from  which  guilt  necessarily  follows.^  They  have 
no  application  to  deliberative  facts  although  in  the  nature  of  ad- 
missions.^ The  incrimination  afforded  by  mere  physical  acts  is 
equally  outside  the  rule  of  procedure.  The  conduct  of  the  declar- 
ant at  the  time  of  his  confession  or  connected  with  it  is  admis- 
sible, as  a  matter  of  course.*  Admissions  by  conduct,  so  called, 
are,  as  has  been  said,^  in  no  proper  sense,  admissions.  A  fortiori, 
they  are  not  confessions.® 

§   1566.  (Form  of  Confessions;  By  Conduct);  Actjfl.i&soence'by 

Silence. —  As  was  seen  in  connection  with  admissions  by  conduct  ^ 


6.  Eogers  v.  Hawken,  67  L.  J.  Q. 
B.  526,  78  L.  T.  655,  62  J.  P.  279 — 
D.  (1898);  R.  V.  Riley,  Queensland 
St.   Rep.   141    (1908). 

§  1565-1.  §§  1483  et  seq.,  1540  et 
seq.,  1558  et  seq. 

2.  Michaels  v.  People,  208  111.  603, 
70  N.  E.  747  (1904).  Stee  §§  1475, 
1476. 

3.  State  V.  Keeland,  39  Mont.  506, 
104  Pac.  513  (1909)  (attempts  to 
bribe  officer). 

4.  Beery  v.  U.  S.,  2  Colo.  186 
(1873)  (identifying  stolen  goods); 
BuflFy  V.  People,  26  N.  Y.  588  ( 1863 ) 
(offer  to  compromise  a  larceny)  ;  U. 
S.  V.  Richard,  2  Cranch  C.  Ct.  439 
(1823)     (identifying  stolen   lumber). 

5.  §§  1392  et  seq. 

6.  State  V.  Gilnuan,  51  Me.  325 
(1862)  (attempted  explanation)  ; 
State  V.  Broughton,  7  Ired.  (N.  C.) 
101  (1846)  (falsely  accusing  an- 
other) ;  State  v.  Reinhart,  26  Or.  466, 
38  Pac.  825  (1895)  (false  book  en- 
tries). Facts  of  an  incriminating 
nature,  for  example,  ascertained  from 
a  medical  examination  of  the  body  of 
the  accused  would  be  "  confessions  " 
to  the  same  extent.  Spicer  v.  State, 
69  Ala.   159    (1881). 


Rule  in  Texas. —  An  exception  to 
this  otherwise  general  rule  is  fur- 
nished by  the  courts  of  Texas  whicl? 
practically  hold,  construing  an  anom- 
alous statute,  that  certain  actions,  in 
which  the  element  of  the  disclosure 
of  thought  largely  predominates,  are 
to  be  treated  as  confessions.  Earth 
V.  State,  39  Tex.  Cr.  381,  46  S.  W. 
228  (1898);  Fuleher  V.  State,  28 
Tex.  App.  465,  472,  13  S.  W.  750 
(1890)  ('agitation  when  arrested); 
Carter  v.  State,  23  Tex.  App.  508,  5 
S.  W.  128  (1887)  (refusal  to  tell 
name)  ;  Nolen  v.  State,  14  Tex.  App. 
474,  479  (1883)  (gesture  answering 
question).  '  The  rule  does  not  apply 
to  conduct  used  as  evidence  of  in- 
sanity, except  where  the  form  is  dis- 
tinctively that  of  a  confession.  Hurst 
V.  State,  (Tex.  Cr.  1897)  40  S.  W. 
264;  Burt  V.  State,  38  Tex.  Cr.  397, 
40  S.  W.  1000,  4S  S.  W.  344  (1897). 
Nor  does  it  extend  to  cases  where  the 
actor  has  been  forced  to  perform  an 
entirely  physical  act.  Thompson  v. 
State,  (Tex.  Cr.  1903)  74  S.  W.  914 
(exhibit  a  measure  of  his  foot  out 
of  court) . 

§  1566-1.    §§  1418  et  seq. 
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failure  to  reply  to  a  serious  charge  of  guilt  made  in  the  presence 
of  an  accused  person  is  not  necessarily  probative  of  acquiescence  on 
his  part  in  the  truth  of  the  allegation.  The  varying  circumstances 
of  a  particular  case  determine  what  inference  may  properly  be 
drawn  from  the  silence.^  That  a  mere  failure  to  deny  an  accusa- 
tion of  guilt,  under  conditions  which  would  make  such  a  declara- 
tion natural  on  the  part  of  an  innocent  man  makes  such  accusa- 
tion admissible,  as  a  confession  by  conduct,  seems  well  settled.^ 
Where  one  accused  of  crime,  even  one  under  arrest,*  is  charged  to 


2.  Where  the  circumstances  are  not 
such  as  to  render  a  reply  natural, 
the  fact  of  silence  is  without  proba- 
tive force.  Thus,  a,  statement  made 
in  course  of  judicial  proceedings  may 
properly  pass  uncontradicted  by  the 
prisoner.  Such  a  statement  is  not 
made  an  admission  by  silence  when 
"  made  in  the  progress  of  an  investi- 
gation before  a,  judicial  officer,  when 
silence,  if  not  required,  was  at  least 
justified  as  a  matter  of  decorum." 
Bell  V.  State,  93  Ga.  557   (1894). 

3.  California. —  People  v.  Estrado, 
49   Cal.   171    (1874). 

Delaware. —  State  v.  Blackburn,  75 
Atl.   536    (1892). 

Georgia. —  Drumright  v.  State,  39 
Ga.  430    (1859). 

Maine. —  State  v.  Eeed,  62  Me.  129, 
141    (1874). 

Massachusetts. —  Com.  v.  Trefethen, 
157  Mass.  180  (1892);  Com.  v. 
Brown,  121  Mass.  69   (1876). 

New  Torh. —  Kelley  v.  People,  55 
N.  Y.  565   (1874). 

North  Carolina. — State  r.  Bowman, 
80  N".   C.  432    (1879). 

Ohio. —  Haberty  v.  State,  8  Ohio 
C.  Ct.  Rep.  262  (1894);  Murphy  v. 
State,  36  Ohio  St.  628   (1881). 

South  Carolina. —  State  v.  Carson, 
36  S.  C.  524,  15  S.  E.  588   (1892). 

Texas. —  Brown  v.  State,  32  Tex. 
App.  119   (1893). 

West  Virginia. —  State  v.  Belknap, 
89   W.  Va.   427    (1894). 

United  States. —  Sparf  v.  U.  S.,  156 
TJ.  S.  51  (1895).  "While  this  char- 
acter of  proof  is  often  entitled  to  but 
little  weight,  there  is  no  rule  justify- 


ing its  entire  exclusion.  Its  value  is 
to  be  determined  by  all  the  circum- 
stances, of  which  the  jury  are  the 
peculiar  judges.  One  person  may  be 
so  confused  or  embarrassed,  so  com- 
pletely taken  by  surprise  by  the  un- 
expected and  sudden  arrest  and 
charge,  as,  though  ever  so  innocent, 
to  act  in  a  manner  strongly  indica- 
tive of  guilt.  And  yet,  another  man, 
cool  and  self-possessed,  may  be  able 
at  once  to  command  the  entire  situa- 
tion, and  though  the  most  hardened 
villian,  disarm  suspicion  and  impress 
those  around  with  his  innocence.  All 
these  and  other  circumstances  are  to 
be  considered.  But  the  fact  that  he 
was  charged  and  made  no  reply  or 
denial,  may  properly  be  shown,  the 
eflfect  thereof  being  left  to  the  jury. 
Wharton,  345,  note  6;  1  Greenl.  Ev., 
§  215;  State  v.  Perkins,  3  Hawks, 
377;  10  Ga.  511."  State  v.  Pratt,  20 
Iowa,  269    (1866). 

4.  Alalama. —  Raymond  r.  State, 
(Cal.  1908)  45  So.  895;  Dupree  i'. 
State,  (Ala.  1907)  42  So.  1004. 

Arkansas. —  Carr  v.  State,  (Ark. 
1907)    99  S.  W.  831. 

Massachusetts. —  Com.  v.  Brown, 
121  Mass.  69  (1876);  Com.  l\  Cuf- 
fee,  108  Mass.  285   (1871). 

Missouri. —  State  v.  Murray,  (Mo. 
1895)    29  S.  W.  700. 

New  York. —  Kelley  v.  People,  55 
N.  Y.  565  (1874)  ;  People  v.  Wentz, 
37  N.  Y.  303  (1867)  ;  McKee  v.  Peo- 
ple, 36  N.  Y.  113    (1867). 

Ohio. —  Murphy  v.  State,  36  Ohio 
St.  628    (1881). 
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his  face  with  the  commission  of  the  crime  or  inculpatory  state- 
ments are  made  by  others  in  his  presence  under  circumstances  ap- 
3)arently  suggesting  to  one  who  is  guiltless  of  the  charge  the  pro- 
priety^ of  making  an  explanation®  or  denial,  his  failure  to  reply 
is  deemed  to  be  a  competent  fact.  The  reasoning,  however,  upon 
which  the  inference  is  based  has  been  criticized  severely  and  with 
much  forced    In  any  case,  that  the  accused  was  listening  and  un- 


5.  Slattery  v.   People,   76  111.   217 

(1875)  ;  Com.  V.  Trefethen,  157  Mass. 
180  (1892);  State  v.  Murray,  (Mo. 
1895)  29  S.  W.  700;  Kelley  V.  Peo- 
ple, 55  N.  Y.  565  (1874).  "A  state- 
ment made  in  the  presence  of  a  de- 
fendant, to  which  no  reply  is  made, 
is  not  admissible  against  him,  unless 
it  appears  that  he  was  at  liberty  to 
make  a  reply,  and  that  the  statement 
was  made  by  such  person  and  under 
such  circumstances  as  naturally  to 
call  for  a  reply  unless  he  intends  to 
admit  it."  Com.  v.  Brown,  121  Mass. 
69    (1876). 

6.  Harrison   v.  State,  55    Ala.  239 

(1876)  ;  People  V.  Ashmead,  118  Cal. 
508,  50  Pac.  681  (1897);  Ferguson 
V.  State,  31  Tex.  Cr.  93,  19  S.  W. 
901    (1892). 

7.  In  Alabama  the  supreme  court 
says :  "  The  evidence  in  the  cause 
before  us  was  properly  admitted.  But 
the  charge  of  the  court  upon  it  was 
calculated  to  mislead  the  jury,  con- 
cerning the  weight  it  was  entitled 
to.  They  ought  not  to  have  been  in- 
structed '  that  the  fact  that  the 
person  who  is  charged  with  the  com- 
mission of  a  crime  says  nothing,  but 
remains  silent,  is  a  circumstance  to 
which  the  jury  may  look  as  a  con- 
fession of  guilt.'  It  is  often  a  cir- 
cumstance, the  significance  of  which 
•may  be  wholly  misunderstood ;  and  it 
ought,  therefore,  always  to  be  ques- 
tioned very  carefully,  if  not  distrust- 
ingly,  by  a  jury."  Campbell  v.  State, 
55  Ala.  80  (1876).  "Where  an  in- 
dividual is  charged  with  an  offence, 
or  declarations  are  made,  in  his  pres- 
ence or  hearing,  touching  or  affecting 


his  guilt  or  innocence  of  an  alleged 
crime,  and  he  remains  silent  when  it 
would  be  proper  for  him  to  speak,  it 
is  the  province  of  a  jury  to  interpret 
such  silence,  and  determine  whether 
his  silence  was,  under  the  circum- 
stances, excused  or  explained.  At 
most  silence  under  such  circum- 
stances Is  but  an  implied  acquies- 
cence in  the  truth  of  the  statements 
made  by  others,  and  thus  presumptive 
evidence  of  guilt,  and  in  some  cases 
it  may  be  slight,  except  as  confirmed 
and  corroborated  by  other  circum- 
stances. But  it  is  some  evidence,  and 
therefore,  except  in  those  cases  where 
the  statements  are  mad«  upon  an 
occasion  and  under  circumstances  in 
which  the  individual  sought  to  be 
affected  could  not  with  propriety 
speak,  as  in  the  progress  of  a,  judi- 
cial investigation,  or  in  a  discussion 
between  third  persons  not  addressed 
to  or  intended  to  affect  the  accused 
or  induce  any  action  in  respect  to 
him,  so  that  for  him  to  speak  would 
be  a,  manifest  intrusion  into  a  dis- 
course to  which  he  was  not  a  party, 
the  evidence  is  competent  and  should 
be  admitted."  Kelley  v.  People,  55 
N.  Y.  565  (1874).  On  a  trial  in 
South  Carolina,  the  presiding 
judge  charged  the  jury:  "If  a 
party  hears  a  criminal  charge  against 
himself,  and  made  in  his  presence, 
and  says  nothing,  it  is  an  admission 
on  his  part,  and,  in  the  eye  of  the 
law,  the  party  accepts  that  charge 
as  his  confession."  Of  this,  the  ap- 
pellate court  say:  "The  effect  of 
■this  charge  was  to  give  the  silence 
of   the   parties   the   legal   force   and 
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derstood  what  was  said  must  be  affirmatively  shown  by  the  pro- 
ponent  of  the  confession.^  It  would,  however,  be  generally  con- 
ceded that  if  the  accused  "  makes  a  reply  wholly  or  partially  ad- 
mitting the  truth  of  the  facts  stated,  both  the  statement  and  the 
reply  are  competent."  ^ 

§  1567.  (Form  of  Confessions);  Judicial  or  extrajudicial. — 

The  distinction  between  judicial  and  extrajudicial  confessions  is 
analogous  to  that  relating  to  other  admissions.  The  distinction  is 
thus  stated  by  the  supreme  court  of  Missouri  •}  "  Confessions  are 
divided  into  two  classes,  namely  judicial  and  extrajudicial. 
Judicial  confessions,  are  those  which  are  made  before  the  magis- 
trate or  in  court  in  diie  course  of  legal  proceedings,  and  it  is 
essential  that  they  be  made  of  the  free  will  of  the  party,  and  with 
full  and  perfect  knowledge  of  the  nature  and  consequences  of  the 
confession.  Of  this  kind  are  the  preliminary  examinations,  taken 
in  writing  by  the  magistrate,  pursuant  to  statutes,  and  the  plea 
of  guilty  made  in  open  court  to  an  indictment.  Either  of  these 
is  sufficient  to  found  a  conviction  upon,  even  if  it  be  followed  by 
sentecLce  of  death,  they  being  deliberately  made,  with  the  advice 
of  counsel,  and  under  the  protecting  caution  and  oversight  of  the 
judge.  Extrajudicial  confessions,  are  those  which  are  made  by 
the  party  elsewhere  than  before  a  magistrate,  or  in  court,  this 
term  embracing  not  only  explicit  and  express  confessions  of 
crime,  but  all  those  admissions  of  the  accused  from  which  guilt 
may  be  implied."  ^ 

effect  of  confession  of  guilt.    It  mtist  tion."     State   v.   Edwards,   13  S.   C. 

in  this  respect,  te  distinguiEPhed  from  30    ( 1879 ) . 

the   proposition  that  the  conduct  of  8.  Sauls  v.  State,  30  Tex.  App.  496 

parties    under    accusation    of    crime  (1891). 

may  be  given  to  the  jury,  as  circum-  9.   Com.    v.    Brown,  131  Mass.  69 

stances  to  be  weighed  in  connection  (1876). 

with   the  question  of  guilt  or   inno-  §  1567-1.    State  v.  German,  54  Mo. 

cenoe.     To  give  the  silence  of  parties  526,   528    (1874),  per   Wagner,  J. 

such    legal   effect,   is     equivalent    to  2.  See  also,  Pitts  v.  State,  43  Hiss. 

holding  that  every  person  accused  of  473    (1871)  ;    1   Greenl.,   Ev.,    §    316. 

crime  by   any  person,   regardless   of  "  Confessions  .  .  .  are     divided     into 

time,  place  or  circumstance,  is  bound  two    classes  —  judicial    and    extraju- 

to   deny   such   accusation  and   affirm  dicial."    Speer  v  State,  4  Tex.   App. 

his   innocence.     It  is  clear  that  the  471   (1898). 

law   imposes  no   such   obligation   on  "  Extra-judicial      confessions      are 

a  party    accused;    hut,    on   the    con-  those   made   by   the   party  elsewhere 

trary,  it  is  his  right  to  stand  mute,  than  before  a  magistrate  or  in  open 

and  the  burden  of  showing  the  guilt  court."     Black's  Law  Diet. ;  Bouvier's 

is  on  those   that  make   the   accusa-  Law  Diet. 
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§  1568.  (Form   of   Confessions);   Judicial;    Pleading. —  The 

judicial  confession  may  be  a  plea  of  guilty  in  court  proceedings  or 
on  a  preliminary  hearing  before  a  committing  magistrate.  Such 
a  statement  is  looked  upon  as  a  complete  levamen  prohationis, 
dispensing  with  further  proof  and,  as  such,  accorded  a  procedural 
effect  far  superior  to  that  given  to  extrajudicial  admissions  or 
confessions,  regarded  as  a  substitute  for  evidence  of  facts  stated.' 
This  was  the  earlier  and,  for  a  considerable  period,  the  only  type 
of  confession  known  to  the  law.^  It  was  equivalent  to  a  convic- 
tion.^ It  was  this  plea  of  guilty  which  cautious  and  conscien- 
tious judges  naturally  insisted,  in  view  of  the  momentous  results 
of  its  acceptance,  should  be  voluntary  and  not  given  by  inadvert- 
ence or  mistake  of  the  confessing  party.* 

The  pleadings  in  a  criminal  proceeding  may  well  set  forth  a 
judicial  confession  by  the  accused.  Thus  where  a  defendant  has 
been  allowed  by  the  court  ^  to  enter  a  plea  of  guilty,  which  in  a 
serious  matter,  the  judge  will,  for  obvious  reasons,  be  loath  to 


"  Extrajudicial  confessions  are  those 
which  are  made  by  the  party  else- 
where than  before  a  magistrate,  or 
in  court;  this  term  embracing,  not 
only  explicit  and  express  confessions 
of  crime,  but  all  those  admissions  of 
the  accused  from  which  guilt  may  be 
implied."  Speer  v.  State,  4  Tex.  App. 
474  (1898),  citing  1  Greenleai  on  Ev. 
sec.  316,  (6th  ed.)  ;  Roscoe's  Cr.  Ev. 
37. 

"Judicial  confessions  are  those 
made  before  a  magistrate  or  in  court 
in  the  due  course  of  legal  proceed- 
ings." Bouvier's  Law  Diet.;  Black's 
Law  Diet.;  see  also,  Speer  v.  State, 
4  Tex.  App.   474    (1898). 

§  1568-1.  That  the  deceased  is  the 
person  for  whose  death  the  proceed- 
ings are  held  may  be  proved  by  the 
judicial  admission  of  accused,  though 
his  extrajudicial  statement  to  the 
same  effect  would  not  be  sufficient. 
Wall  V.  State,  5  Ga.  App.  305,  63  S. 
E.  27  (1908).  It  by  no  means  fol- 
lows that  a  judicial  confession  must, 
as  a  matter  of  necessity,  be  in  writ- 
ing.   A  plea  of  guilty  made  ore  terms 


may  be  proved  by  parol.  Rector  v. 
Com.,  4  Ky.  L.  Rep.  333  (1882).  Yet 
it  will,  as  a  rule,  where  a  statute  re- 
quires confessions  to  be  reduced  to 
writing,  be  assumed  that  this  duty 
has  been  duly  performed.  Wright  v. 
State,  50  Miss.  332  (1874).  It  is  a 
sufficient  excuse  for  failure  to  pro- 
duce a  record,  that  it  cannot  be 
found.  Hightower  v.  State,  58  Miss. 
636  (1881).  That,  if  found,  it  can- 
not be  admitted  in  evidence  because 
it  appears  to  be  irregular  in  form,  is 
a  satisfactory  ground  for  admitting 
parol  evidence  of  the  action  of  the 
accused  in  pleading  guilty  before  the 
committing  magistrate.  Wright  v. 
State,  50  Miss.  333  (1874)  ;  Guy  v. 
State,  9   Tex.  App.   161    (1880). 

2.  Hale,  Pleas  of  the  Crown,  225 
(1680). 

3.  State  V.  Branner,  149  N.  C.  559, 
63  S.  E.  169    (1908). 

4.  §  1472  n.  4. 

5.  Com.  V.  Lannan,  13  Allen 
(Mass.)  563  (1866)  ;  State  v.  Mey- 
ers, 99  Mo.  107,  12  S.  W.  516  (1889). 
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permit,®  the  record  is  admissible  in  case  of  retrial  ^  or  any  subse- 
quent proceeding^  to  prove  the  plea  as  a  confession  of  guilt." 
The  same  result  follows  where  the  prisoner  enters  a  special  plea 
confessing  guilt  ^^  either  at  a  trial  or  on  a  preliminary  hearing. -^^ 
Plea  of  co-conspirator. — -Where  a  conspiracy  to  commit  crime 
has  ceased  to  be  operative,  whether  by  abandonm.ent  or  because 
its  object  has  been  attained,  the  defendant  in  a  criminal  case  will 
not  be  affected  by  the  fact  that  a  fellow  conspirator  has  pleaded 
guilty  to  the  commission  of  an  offence  pursuant  to  the  conspir- 
acy.^ 

§    1569.    (Form    of    Confessions;    Judicial);    Testimony. — 

Apart  from  questions  of  self-incrimination/  testimony  given  by 


6.  From  early  times,  it  lias  been  the 
habit  of  the  court  to  advise  defend- 
ants to  plead  not  guilty  in  case  of  a, 
serious  offence,  where  there  is  doubt 
either  as  to  the  law  or  fact.  Staund- 
ford,  P.  C,  b.  2,  c.  51  (1607).  Where 
the  judge  learned  that  the  confession 
is  one  made  by  reason  of  hope  of 
escape,  etc.,  or  fear  of  punishment, 
his  duty  was  deemed  to  be  the  same. 
Hale,  P.  C,  225  (1680).  "The  in- 
stance has  frequently  happened,  of 
persons  having  made  confessions 
under  threats  or  promises:  the  con- 
sequence as  frequently  has  been,  that 
such  examinations  and  confessions 
have  not  been  made  use  of  against 
them  on  their  trial."  Rudd's  Case, 
1  Leach  Cr.  C.  115,  118  (1775),  per 
Mansfield,  C.  J.  "  It  is  usual  for  the 
court,  especially  if  it  be  out  of  clergy, 
to  advise  the  party  to  plead  and  put 
himself  upon  his  trial,  and  not  pres- 
ently to  record  his  confession,  but  to 
admit  him  to  plead.  If  it  be  but  an 
extrajudicial  confession,  tho'  it  be 
in  court,  as  where  the  prisoner  freely 
tells  the  fact,  and  demands  the  opin- 
ion of  the  court,  whether  it  be  a 
felony,  tho'  upon  the  fact  thus  shewn 
it  appear  to  be  felony,  the  court  will 
not  record  his  confession,  but  admit 
him  to  plead  to  the  felony  not  guilty. 
A  confession  in  order  to  obtain  some 
■other  advantage,  is  either  where  the 


prisoner  confesseth  the  felony  in  order 
to  his  clergy,  or  where  he  confesseth 
the  offense,  and  appealeth  others 
thereof,  thereby  to  become  an  ap- 
prover, and  thereupon  to  obtain  his 
pardon,  if  he  convict  them."  Hale, 
Pleas  of  the  Crown,  Vol.  II  (Emlyn's 
ed.)    225    (1680). 

7.  Com.  V.  Ervine,  8  Dana  (Ky.) 
30   (1839). 

8.  Such  a  plea  is  admissible  even 
in  a  civi^l  case.  Birchard  f.  Booth, 
4  Wis.  67,  72    (1855). 

9.  R.  V.  Goldshede,  1  C.  &  K.  657 
(1844)     (answer  in  chancery). 

10.  Though  a  demurrer  admits  that 
the  facts  alleged  in  the  indictment 
are  true,  this  is  merely  done  hypo- 
thetically  and  its  filing  does  not  con- 
stitute a  confession,  Ross  i\  State,  9 
Mo.  696    (1846). 

11.  Florida. —  Green  v.  State,  40 
Fla.  474,  24  So.  537   (1898). 

Iowa. —  State  v.  Briggs,  68  Iowa 
416,  27  N.  W.  358   (1886). 

Maine. —  State  c.  Bowe,  61  Me.  171 
(1872). 

Massachusetts. —  Com.  v.  Brown, 
150  Mass.  330,  23  N.  E.  49    (1889). 

Texas. —  Uice  v.  State,  23  Tex.  App. 
654,  3  S.  W.  791   (1887). 

12.  State  V.  Justesen,  (Utah 
1909)   99  Pac.  456. 

§  1569-1.    §   1540. 
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the  present  defendant  as  a  witness  at  a  preliminary  hearing  of  the 
cause,  or  on  a  former  trial  of  it  ^  as  a  witness  in  another  criminal 
cause,^  or  even  in  course  of  a  civil  proceeding,*  at  law  or  in  equity, 
is  competent  against  him  as  a  judicial  confession.  The  same  rule 
applies  where  a  defendant  has  testified  in  a  proceeding  before  the 
Ecclesiastical  Court,^  or  bankruptcy  commissioners.®  While  many 
judicial  confessions  are  made  when  the  defendant  is  testifying  as 
a  witness,  there  is,  however,  no  requirement  that  a  judicial,  or 
any  other  confession  should  be  made  under  oath.'' 

§  1570.  (Form  of  Confessions);  Extrajudicial. —  Extraju- 
dicial confessions  are  those  made  outside  the  course  of  court  pro- 
ceedings or  preliminary  hearings  before  a  committing  magistrate. 
In  point  of  principle,  the  procedural  rules  regulating  the  receipt 
of  extrajudicial  confessions  in  criminal  cases  should  not  differ 
from  those  affecting  extrajudicial  admissions  in  general.''    How 


2.  state  V.  Sorter,  52  Kan.  531, 
34  Pac.  1036  (1893).  "The  state- 
ments made  by  the  defendant  while 
testifying  at  a  former  trial  were  com- 
petent, either  as  admissions  or  for 
the  purpose  of  contradicting  him. 
They  were  voluntary  statements,  in 
regard  to  his  connection  with  the 
transaction,  and  it  is  immaterial 
where    or    when    they    were    made." 

Com.    V.    Reynolds,    132    Mass.    454 

(1877). 

That  reference  to  the  issue  of  a 
farmer  trial  is  prohibited  by  statute 
is  not  material  in  this  connection. 
Preston  v.  State,  41  Tex.  Cr.  300,  53 
S.   W.   127,   881    (1899). 

3.  Anderson  v.  State,  26  Ind.  89 
(1866);  Alston  v.  State,  41  Tex.  39 
(1874);  Dickeraon  v.  State,  48  Wis. 
288  (1880)  ;  R.  V.  Haworth,  4  C.  &  P. 
255  (1830).  "The  question  is,  is  it 
the  statement  of  a  prisoner  upon 
oath?  Clearly  it  is  not,  for  he  was 
not  a  prisoner  at  the  time  when  he 
made  it."  R.  v.  Tubby,  5  C.  &  P.  530 
(1833),  per  Vaughan,  B. 

By  what  seems,  at  the  present  day, 
an  excess  of  caution,  where  evidence 
was  given  by  a  iiAtness  who  was  com- 
mitted  for   trial   at   the   end    of   the 


hearing,  incriminating  statements 
made  at  such  a  preliminary  trial 
have  been  held  to  be  involuntary.  R. 
V.  Lewis,  6  C.  &  P.,  161  (1863).  "If, 
after  having  been  a  witness,  you  make 
her  a  prisoner,  nothing  of  what  was 
then  said  can  be  admitted  as  evi- 
dence." R.  V.  Davis,  6  C.  &  P.  178 
(1883),  per  Gurney,  B. 

4.  State  V.  Hopkins,  13  Washing- 
ton 5,  42  Pac.  627  (1895).  See  also, 
R.  f.  Britton,  1  Moo.  &  R.  297 
(1833). 

5.  R.  V.  Walker,  6  C.  &  P.  163 
(1806)    (affidavit). 

6.  Robson  v.  Alexander,  1  Moo.  & 
P.  448  (1828);  Smith  v.  Beadnall,  1 
Camp.  30    (1807). 

7.  Massachusetts. —  Com.  v.  Wes- 
ley, 166  Mass.  248,  44  N.  E.  228 
(1896). 

Pennsylvania. —  Com.  v.  Clark,  130 
Pa.  St.  641,  18  Atl.  44    (1890). 

Texas. —  Salas  v.  State,  31  Tex.  Cr. 
485,  21  S.  W.  44   (1893). 

Wisconsin. —  ShoefHer  v.  State,  3 
Wis.   823    (1854). 

United  States. —  U.  S.  v.  Brown,  40 
Fed.  457   (1889). 

§  1570-1.    §§  1293  et  seq. 
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this  came  to  be  altered,  in  the  procedural  development  of  English 
law,  has  been  briefly  noticed.  As  is  suggested  in  another  connec- 
tion,^ it  is  always  important  to  observe  that  the  rigidity,  and  con- 
sequent imperfect  working  of  the  law  of  evidence  has  been  caused 
bj  conferring  the  effect  of  a  precedent,  or  rule  of  law  upon  in- 
stances of  purely  administrative  action.  Whether  this  be  due,  as 
in  the  England  of  the  Stuarts  and  Georges,  to  distrust  of  judges 
or  to  the  prevailing  formalism  of  the  times  (causes  which,  in 
America,  were  greatly  intensified  by  the  ignorance  and  other  un- 
fitness of  many  early  judges)  it  is  not,  at  this  point,  necessary  to 
consider.  Sufiiee  it  to  say,  the  public  interest  at  this  time  was 
thought  to  require  that  the  administrative  practice  of  the  various 
judicial  circuits  of  England  should  be  not  only  settled  but  placed 
upon  the  basis  of  rules  of  law.  It  is  familiar  that  the  law  of 
extrajudicial  confessions  has  been  much  affected  by  this  general 
process.  As  has  been  noticed,^  the  earliest  form  of  confession  was 
a  judicial  one,  the  plea  of  guilty.  The  mercy  of  judges,  as  an 
administrative  matter,  tempering  the  rigor  of  the  old  penal  code 
now  only  an  unpleasant  memory  to  Englishmen,  made  certain 
that  such  a  plea  was  purely  "  voluntary,"  that  is,  not  forced  or 
wheedled  from  the  accused  by  the  officers  of  the  law.  This,  it  will 
be  observed,  as  a  matter  of  administration,  is  eminently  in  the  in- 
terest of  justice.  A  far  different  situation  is  presented  when  at 
the  time  of  the  Eestoration  of  the  Stuarts,  in  accordance  with  the 
temper  of  the  times  just  referred  to,  the  merciful  administrative 
practice  was  hardened  into  a  rule  of  law.  Still  further  from  the 
original  practice  has  the  action  of  the  courts  drifted  when  the 
lenient  rule  of  administration  relating  to  pleadings  has  not  only 
been  made  a  fixed  rule  of  procedure  but  has  been  extended,  in  the 
supposed  interests  of  the  rights  of  man,*  so  far  as  to  cover  extra- 
judicial confessions  when  used  as  a  substitute  for  evidence.^ 

No  trace  of  such  a  procedural  rule,  now  firmly  established,  ex- 
cluding confessions  either  for  duress  or  on  account  of  the  offering 
of  falsifying  inducements  by  those  in  authority,  is  to  be  found  in 
the  earlier  law  of  England.® 

2-    §  267.  field,   C.  J.;   White's  Ti-ial,  17  How. 

3.  §  1568,  n.  3.  St.  Tr.  1085  (1741)  ;  Lord  MMguire's 

4.  §  1543b.  Trial,  4  How.  St.  Tr.  653,  675  (1645). 

5.  Warickshall's  Case,  1  Leach  C.  6.  Woodburne's  Trial,  16  How.  St. 
C.  263  (1783).  See  also,  Rudd's  Case,  Tr.  62  (1722)  ;  Willis'  Trial,  15  How. 
1  Leach  C.  C.  115   (1775),  per  Mans-  St.    Tr.    623     (1710);     Tang's    Case, 
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§  1571.  (Form  of  Confessions);  Oral. —  In  the  absence  of 
statutory  regulation  to  the  contrary/  a  confession  may  he  made 
orally.  Oral  confessions  may  be  in  any  form.  A  favorite  one  is 
that  of  question  and  answer.  Quite  frequently  this  form  of  state- 
ment is  prepared  by  the  officers  of  the  law  who  have  the  accused 
in  custody.^     That  the  questions  are  leading  or  objectionable  as 


Kelyng  18  (16C4)  ;  Hawkins,  P.  C, 
Bk.  11,  Ch.  46,  §  3   (1721). 

Law  of  Approvers. —  That  the 
presence  of  falsifying  inducements, 
acting  by  way  of  hope  or  fear,  held 
out  by  those  in  authority  over  the 
proceedings  did  not  exclude  the  ear- 
lier confessions  appears,  inter  alia, 
from  the  practice  relating  to  ap- 
provers. Hale,  Pleas  of  the  Crown, 
225.  An  approver  testified  in  the  hope 
that  if  he  convicted  or  otherwise  van- 
quished his  associate  he  would  him- 
self be  pardoned.  Yet  his  confession 
was  admitted  as  full  evidence  against 
himself,  though  obviously  inadmissi- 
ble under  the  modern  rule  because 
procured  by  means  of  a,  falsifying  in- 
ducement offered  by  those  in  au- 
thority.    §§  1483  et  seq. 

§  1571-1.  Gaston  v.  State,  (Tex. 
Cr.  App.  1909),  116  S.  W.  582. 

2.  Alabama. —  McQueen  v.  State, 
94  Ala.  50,  10  So.  433    (1891). 

Arkansas. —  Youngblood  v.  State,  35 
Ark.  35    (1879). 

California. —  People  v.  Gonzales, 
136   Gal.   666,   69   Pac.  487    (1902). 

District  of  Columbia. —  U.  S.  v. 
Nardello,  4  Mackey  503    (1886). 

Florida. —  Green  r.  State,  40  Fla. 
191,   23   So.   851    (1898). 

Georgia. —  Fuller  v.  State,  109  Ga. 
809,  35  S.  E.  298    (1899). 

Idaho. — State  v.  Davis,  6  Idaho 
159,  53  Pac.  678   (1898). 

Iowa. — State  v.  Peterson,  110 
Iowa  647,  82  N.  W.  329    (1900). 

Kansas. —  State  v.  Ingram,  16  Kan. 
14    (1876). 

Kentucky. —  Brown  v.  State,  49  S. 
W.  545,  20  Ky.  L.  Eep.  1552   (1899). 


Louisiana. —  State  v.  Berry,  50  La. 
Ann.  1309,  24  So.  329    (1898). 

Massachusetts.—  Com.  v.  Devaney, 
182  Mass.  33,  64  N.  E.  402   (1902). 

Michigan. —  People  v.  Gastro,  75 
Mich.  127,  42  N.  W.  937    (1889). 

Missouri. —  State  v.  Shackelford, 
148  Mo.  493,  50  S.  W.  105   (1899). 

Nebraska. —  Coil  v.  State,  62  Neb. 
15,  86  N.  W.  925   (1901). 

New  Jersey. —  State  v.  Hernia,  68 
N.  J.  L.  299,  53  Atl.  85    (1902). 

New  York. — People  v.  Kennedy,  159 
N.  Y.  346,  54  N.  E.  51,  70  Am.  St. 
Eep.  557   (1899). 

North  Carolina. —  State  v.  Flem- 
ming,  130  N.  C.  688,  41  S.  E.  549 
(1902). 

Oregon. — State  v.  McDaniel,  39  Or. 
161,  65  Pac.  520   (1901). 

Pennsylvania. —  Com.  v.  Mosler,  4 
Pa.  St.  264    (1846). 

South  Carolina. —  State  v.  Cook,  15 
Rich.  29    (1867). 

Tennessee. —  Honeycutt  v.  State,  8 
Baxt.  371    (1875). 

Texas. —  Wilson  v.  State,  32  Tex. 
112    (1869). 

Vermont. —  State  v.  Bradley,  67  Vt. 
465,  32  Atl.  238    (1894). 

Washington. —  State  v.  Newton,  29 
Wash.  373,  70  Pac.  31   (1902). 

Wisconsin. —  Yanke  v.  State,  51 
Wis.  464,  8  N.  W.  276   (1881). 

United  States. — Bram  v.  U.  S.  168 
V.  S.  532,  18  S.  Ct.  183,  42  L.  ed. 
568  (1897).  See  also  Shaw  v.  U.  S., 
180  Fed.  348   (1910). 

England. —  Rogers  v.  Hawken,  19 
Cox  C.  C.  122,  62  J.  P.  279,  67  Lt  J. 
Q.  B.  526,  78  L.  T.  Rep.  (N.  S.)  655 
(1898). 
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assuming  the  guilt  of  the  accused^  is  by  no  means  fatal  to  the 
admissibility  of  the  statement.  The  confession,  in  other  words,  is 
not  regarded  as  "  involuntary "  under  the  rule  of  procedure 
merely  because  it  is  not  spontaneous.*  In  case  no  written  docu- 
ment exists  covering  the  confession,  its  statements  may  be  proved 
by  the  evidence  of  any  one  who  heard  them." 

§  1572.  (Form  of  Confessions) ;  Writing. —  The  confession 
may  properly  be  in  written  form  and  the  accused  may  either 
prepare  it  for  him'self  or  adopt  it  as  his  when  prepared  by  an- 
other.-"^  For  example,  a  prisoner's  confession  taken  down  by  some 
one  else  and  signed  by  the  declarant  is  as  much  his  written  decla- 
ration^ as  would  be  one  prepared  entirely  by  his  own  hand.^    As 


3.  Alabama. —  White  v.  State,  133 
Ala.  122,  32  So.  139    (1901). 

District  of  Colitmlia. —  Hardy  v.  V. 
S.,  3  App.  Cas.  35   (1893). 

Louisiana. —  State  v.  Berry,  50  La,. 
Ann.  1309,  24  So.  329   (1898). 

Maryland. —  Birkenfeld  v.  State, 
104  :Md.  253,  65  Atl.  1   (1906). 

Minnesota. —  State  v.  Staley,  14 
Minn.  105   (1869). 

Mississippi. —  Sam  v.  State,  33 
Miss.  347    (1857). 

j\"eio  York. —  People  v.  McGloin,  91 
N.  Y.  241    (1883). 

Pennsylvania. —  McClain  v.  Com., 
110  Pa.  St.  263,  1  Atl.  45   (1885). 

Texas. —  Campbell  v.  State,  42  Tex. 
Cr.  27,  57  S.  W.  288    (1900). 

England. —  R.  v.  Thornton,  1  Moody 
C.  C.  27    (1824). 

4.  District  of  Golumhia. —  Hardy 
V.  U.  S.  3  App.  Cas.  35   (1893). 

loioa. —  State  v.  Penney,  113  Iowa 
691,  84  N.  W.   509    (1900). 

Louisiana. —  State  v.  MulhoUand, 
16  La.  Ann.  376    (1861). 

Maryland. —  Young  y.  State,  90 
Md.  579,  45  Atl.  531   (1900). 

"New  York. — Cox  v.  People,  80  N. 
Y.  500    (1880). 

■South  Carolina. —  State  v.  Freeman, 
1  Speers  57    (1842). 

Texas. — Aiken  r.  State,  (Cr.  App. 
1901)    64  S.  W.  57, 


Virginia. —  Hite  v.  Com.,  96  Va. 
489,  31  S.  E.  895    (1898). 

United  States. — -U.  S.  v.  Matthews, 
26  Fed.   Cas.  No.  15,  741b    (1843). 

England. — Rogers  v.  Hawken,  19 
Cox  C.  C.  122,  62  J.  P.  279,  67  L.  J. 
Q.  B.  526,  78  L.  T.  Rep.  (N.  S.)  655 
(1898). 

Canada. — R.  v.  Elliot,  3  Can.  Cr. 
Cas.  95,  31  Ont.   14    (1899). 

6.  State  V.  Smith,  9  Houst.  (Del.) 
588,  33  Atl.  441  (1892);  State  V. 
Johnson,  5  Harr.  (Del.)  507  (1853); 
Wright  c.  State,  50  Miss.  332  (1874)  ; 
State  V.  Irwin,  2  N.  C.  112  (1791). 

§  1578-1.  State  v.  Berberick,  38 
Mont.  423,  100  Pac.  209  (1909); 
King  Emperor  v.  Rango  Hanmant,  3 
Bombay  L.  Rep.  404    (1901). 

2.  Com.  V.  Coy,  157  Mass.  200,  33 
N.  E.  4  (1892).  Where  a  signature 
is  required  a  mark  or  print  made  by 
the  thumb  of  a  declarant  who  knows 
how  to  write  is  not  regarded  as  suf- 
ficient. Sanananda  Pal  v.  Emperor, 
32  Indian  L.  Rep.  Calc.  (pt.  1)  550 
(1905). 

3.  Translated  writings. —  The  in- 
criminating statement  of  an  accused 
person  which  has  been  taken  down  in 
writing,  after  having  been  translated 
into  English  and  signed  by  the  de- 
clarant is  admissible  as  a  confession, 
if  accompajiied  by  evidence  that  the 
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to  the  manner  in  which  a  written  confession  should  be  authen- 
ticated to  the  tribunal,  no  established  rule  exists.  That  some 
authentication  is  necessary,  is  obvious.^  It  is  not,  however,  essen- 
tial that  the  verification  should  be  by  signature,^  or,  if  so  authenti- 
cated, that  the  signature  should  represent  the  name  of  the  declar- 
ant.® Such,  however,  is  the  usual  course.^  Where  a  confession 
of  an  accused  is  taken  down  in  shorthand,  the  stenographer's  trans- 
cript of  his  minutes,  verified  by  his  oath,  will  be  received  in  proof 
of  it ;  and  the  reception  of  such  evidence  will  not  be  regarded  as  a 
violation  of  the  defendant's  constitutional  privilege  to  be  con- 
fronted by  the  witnesses  against  him.* 

Heading  names  of  others. —  As  is  stated  elsewhere,®  should  a 
written  confession  introduce  the  names  of  persons  other  than  the 
declarant  it  has  been  the  practice,  in  the  supposed  exercise  of  fair- 
ness, to  require  that  these  additional  names  be  omitted  on  the  read- 
ing of  the  statement.""*  The  practice,  however,  as  at  present  estab- 
lished, is  to  the  effect  that  all  names  should  be  read,  the  entire 
document  being  thus  laid  before  the  jury.  The  latter  will  then  be 
directed  to  disregard  the  statement  so  far  as  it  bears  against  any 
person  other  than  the  declarant.-^^ 

Statements  before  magistrates. —  Among  written  forms  of  con- 
fession, one  of  the  most  prominent  is  that  furnished  when  the  con- 
fession is  taken  down  by  a  committing  magistrate.  In  absence  of 
express  statutory  provision,  considerable  administrative  latitude 
is  conceded  in  this  connection.  It  is  not,  for  example,  regarded 
as  objectionable  that  the  statement  is  in  the  form  of  question  and 
answer'^  rather  than  in  that  of  narrative. 

translation  is  a  correct  one.  State  v. 
Banusik,  (N.  J.  1906)  64  Atl.  994. 
Under  such  circumstances,  the  exact 
words  of  the  speaker  need  not  have 
been  talcen  down.  The  substance  is 
fiufficient.  People  v.  Giro,  (N.  Y. 
1910)    90  N.  E.  432. 

4.  Brez  v.  State,  39  Tex.  95   (1873). 
Should  a  written  confession  be,  in 

part,  of  doubtful  authenticity  by- 
reason  of  the  addition  of  incriminat- 
ing interlineations,  the  date  of  which 
is  unascertainablc,  the  entire  docu- 
ment will  be  rejected.  U.  S.  v.  Wil- 
liams, 103  Fed.  938   (1900). 

5.  State  V.  Winningham,   124  Mo. 


423     (1894) 

(letter); 

State   V. 

Ha- 

worth,    24 

Utah    398, 

68    Pac. 

155 

(1902). 

6.    State 

V.  Sibley, 

(Mo.   1895) 

31 

S.  W.   1033. 

7.  Knuckles  v.  State, 

Tex.  Cr.  App. 

(1908)   114  S.  W.  825. 

8.    Lowe 

V.    State,   135   Ga.   55, 

,    53 

S.  E.  1038 

(1906). 

9.   §§   490 

,  492. 

10.  See  Fife  v.  Com., 

29  Pa.  St. 

429 

(1857). 

11.   R.  V. 

Clews,  4  C 

1.  &  P.  321 

,  19 

E.  C.  L.  485    (1830). 

12.    Peopl 

e  V.  Smith 

,  1  Wheel. 

Cr. 

(N.  Y.)    54 

(1822). 
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Warning. —  It  has  been  required  that  a  written  confession 
should  show,  upon  its  face,  that  the  declarant  was  warned  of  his 
rights  should  the  law  require  that  a  warning  be  given.^^ 

§   1573.  (Form  of  Confessions;  Writing) ;  "  Best  Evidence." — 

Where  a  confession  has  been  reduced  to  writing,  the  document 
itself  is  preferred  in  proof  of  it  as  being  the  "  best  evidence."  ^ 
Parol  evidence,  therefore,  will  not  be  received  until  the  absence  of 
the  document  has  been  explained  to  the  satisfaction  of  the  presid- 
ing judge.^  The  application  of  the  rule,  whether  of  procedure  or 
of  administration,  deeming  the  document  primary  evidence  of  its 
contents  is  limited  in  its  scope  to  the  proof  of  the  contents  of  that 
particular  writing.  ISTo  objection  exists  to  proving  cognate  or  even 
substitutionary  facts  by  parol.  Thus,  it  may  be  made  to  appear, 
by  the  inferior  grade  of  evidence,  that  the  accused  made  an  oral 
confession  at  another  time,  even  though  his  testimony  before  a 
judge  or  jury  was  reduced  to  writing.^ 

§  1574.  (Form  of  Confessions;  Writing);  Administrative  De- 
tails—  In  addition  to  the  formally  drawn  written  confession, 
any  document,  however  informal,  including  letters,^  is  admissible 

13.    Knuckles   v.   State,    (Tex.    Cr.  proceedings  there  is  even  more  reason 

App.  1908)   114  S.  W.  835;  Young  v.  that  only  the  best  and  most  reliable 

State,    (Tex.   Cr.   App.   1908)    113  S.  evidence   should    be    allowed.      There 

W.  376.  may  have  been  in  the  written  confes- 

§   1573-1.    Cicero  v.  State,   54  Ga.  sions  some  qualifications  or  explana- 

156     (1875)  ;     Wright    V.    State,    50  tions,  and,  we  think,  when  demanded 

Miss.  333    (1874).  by  the   defendants   they  should   have 

The  rule  is  the  same  whether  the  been  offered.  It  was  error  to  receive 
confession  be  judicial  or  extrajudi-  parol  testimony  of  confessions  made 
eial.  "  When  confessions  are  taken  in  writing,  where  there  was  no  ob- 
by  a  trial  justice,  in  writing,  signed  stacle  in  the  wa}'  of  the  written  con- 
by  the  parties,  such  evidence  is  the  fessions  being  offered."  State  v.  Bran- 
best  evidence  upon  the  subject,  and  ham,  13  S.  C.  389,  397  (1879). 
if  such  confessions  are  relied  upon  2.  State  V.  Eaton,  3  Harr.  (Del.) 
against  them,  the  defendants  are  en-  554  (1840)  ;  Peter  f.  State,  4  Sm.  & 
titled  to  have  them  produced  in  the  M.  (Miss.)  31  (1844);  Williams  V. 
very  terms  in  which  they  were  made.  State,  38  Tex.  Cr.  138,  41  S.  W. 
From  the  infirmity  of  memory  there  645   (1897). 

is   always    more    or    less   uncertainty  3.    Com.  v.  Dower,  4  Allen  (Mass.) 

about   parol   testimony,    especially   in  397   (1863)  ;  State  v.  Wells,  1  N.  J.  L. 

reference       to       declarations  —  mere  434,   1  Am.   Dec.   311    (1790);    State 

spoken   words.      Even    in    civil    cases  v.  Leuth,  5  Ohio  Cir.  Ct.  94   (1890); 

the   rule   is   that   parol   testimony   is  Grimsinger  v.  State,    (Tex.   Cr.  App. 

not  admissible  to  explain,  vary  or  add  1901)    69  S.  W.  583. 
to   written   instruments,   which   must  §  1574r-l.   Oakley  i\  State,  135  Ala. 

speak    for    themselves.      In    criminal  15,  33  So.  33    (1903).     A  confession 
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as  the  vehicle  for  a  self-incriminating  statement.  Should  the 
accuracy  of  a  translation  be  admitted  by  the  declarant,  on  its  be- 
ing read  to  him,  in  his  own  language,^  or  if  such  accuracy  should 
be  established  by  the  evidence  of  the  interpreter,®  iti  is  not  mate- 
rial that  the  confession  of  a  person  who  does  not  speak  English  is 
drawn  up  in  that  language. 

§  1575.  Independent  Kelevancy. —  The  statement  of  the  defend- 
ant in  a  criminal  prosecution,  like  any  other  declaration,  may, 
without  conflicting  with  the  procedural  rules  regulating  confes- 
sions, be  used  in  evidence  as  leading  to  other  inferences  than 
that  the  fact  is  as  stated.-^  The  assertion  may  be  relevant  inde- 
pendent of  its  truth  or  falsity.  For  example,  a  confession  re- 
jected as  evidence  of  that  which  it  asserts  because  "  involuntary," 
may  still  be  received  as  constituting  a  contradictory  statement.^ 
The  contrary  has,  however,  been  held  and  supported  by  a  line 
of  reasoning  which  seems  logically  sound  if  the  procedural  rule 
rejecting  the  confession  as  an  admission  of  guilt  were  itself 
valid.* 

§  1576.  (Independent  Relevancy) ;  "Writing —  Difficulty  may 
exist,  in  any  given  case,  in  determining  whether  a  particular 
writing  is,  on  the  one  hand,  an  admission;  or,  on  the  other,  a 
piece  of  circumstantial  evidence  to  establish  the  same  fact.  For 
example,  on  an  indictment  for  bigamy  the  fact  of  former  mar- 
riage may  be  proved  by  the  endorsement  in  the  handwriting  of 

may  consist  of  letters,  to  one  or  sev-  rations  of  the  defendant  not  in  the 

eral  persons.     People  v.  Giro,   (N.  Y.  nature   of   a   confession,   which   tend 

1910)   90  N.  E.  432.  to  prove  his  guilt."     Com.  v.  Piper, 

2.  State  V.  Demareste,  41  La.  Ann.  120  Mass.   189    (1876). 

617,  6  So.  136   (1889).  2.  Alabama.— Smith  V.  State,   (Ala. 

3.  State  V.  Abbott,  64  N.  J.  L.  658,       1903)   34  So.  396. 

47  Atl.  10   (1900).  Kentucky. —  Logsin   v.    Com.,    (Ky. 

§   1575-1.     "The  attorney  for  the  1895)   29  S.  W.  632. 

government  then  stated  that  he  did  Massachusetts. — Com.    v.    Tolliver, 

not  offer  a  confession  of  the  defend-  119  Mass.  312,  315   (1876). 

ant,  but  proposed  to  show  his  con-duet  Michigan. —  People     v.     Case,     105 

and    declarations   as   showing   a  con-  Mich.   92,  62  N.  W.   1017    (1895). 

sciousness  of  guilt.  The  court  rightly  Montana. —  State  v.  Broadbent,  27 

held  that  such  evidence  was  admissi-  Mont.  342,  71  Pae.  1   (1903). 

ble.  The  fact  that  promises  or  threats  Texas. —  Rains      v.      State,      (Tex. 

are  held  out  will   exclude  a  confea-  1894)   26  S.  W.  398. 

sion   influenced   thereby,   but   it   will  3.  Butler  v.  State,  (Miss.  1898)   24 

not   preclude    the    government    from  So.   316 ;   Shepard  V.  State, ,  88   Wis. 

showing  independent  acts  and  deck-  185,  186,  59  N.  W.  449    (1894). 
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the  defendant  on  a  photograph  of  the  words  "  your  dear  hus- 
band." '  In  much  the  same  way  mere  connection  with  the  record 
does  not,  in  itself,  necessarily  constitute  a  judicial  confession. 
Thus,  should  a  defendant  sign  his  name  to  a  paper  on  file  in  the 
cause^  the  prosecution  is  at  perfect  liberty  to  use  the  signature  as 
a  specimen  of  his  handwriting,  though  it  might  not  be  available 
as  a  confession.  Here  again,  the  line  between  written  confession 
and  circumstantial  evidence  may  be  a  narrow  one.  Fundamen- 
tally, the  reason  for  the  difficulty  in  tracing  this  distinction  is  that 
it  has  no  basis  in  the  reality  of  things.  Procedure  confers  upon 
admissions,  whether  in  civil  or  criminal  cases,  admissibility  rather 
than  probative  force.  The  evidentiary  power  of  an  admission  is 
entirely  a  matter  of  reason,  i.  e.,  of  logic.^  In  point  of  experience, 
the  only  ground  for  belief  in  the  truth  of  any  statement  is  that 
its  existence,  in  view  of  the  circumstances  under  which  it  was 
made,  establishes,  circumstantially,  the  reality  of  the  facts  as- 
serted. 

§  1577.  Introduction    of    Confession   into    Evidence. —  It    is    a 

natural,  if  not  inevitable,  result  of  the  rules  of  procedure  reject- 
ing confessions  deemed,  for  some  reason,  "  involuntary,"  ^  that  a 
prisoner's  counsel  is  tolerably  certain  to  contend  that  his  client's 
statement  of  guilt  was  not  a  "  voluntary "  one.  Usually,  the 
chance  for  success  on  the  main  issue  of  the  trial  is  entirely  de- 
pendent upon  his  ability  to  keep  that  confession  from  the  jury. 
Much  learning  and  careful  preparation  have,  as  a  rule,  been  ex- 
pended upon  the  subject.  Nice  questions  of  administration,  there- 
fore, constantly  present  themselves  to  a  trial  judge  for  deciding 
in  what  manner  the  question  of  the  voluntary  nature  of  the  state- 
ment shall  be  decided  as  a  preliminary  to  its  admission  into 
evidence.^  In  the  absence  of  statutory  regulation,  or  binding  pre- 
cedent, the  presiding  judge  will  be  called  upon  to  consider  (1) 
Shall  he  decide  the  question  of  admissibility  upon  voir  dire  upon 
the  prima  facie  case  made  out  by  the  prosecution  or  shall  he  hear 
the  defendant  at  that  stage,  permitting  him  to  cross-examine  the 
government's  witnesses  and  introduce  evidence  on  his  own  be- 

§   1576-1.     State   v.  Behrman,  114  §  1577-1.    §§  1479  et  seq. 

N.  C.  797   (1894).  2.    "The  admission  of  tlie  confes- 

2.  Hunt  V.  State,  33  Tex.  Cr.  252,  sion  is  in  such  case  to  some  extent 

26  S.  W.  206  (1894)    (application  for  in     the     discretion     of     the     judge, 

bail).      •  Greenl.    Ev.    §     219."      Sampson    v. 

8.  §  59.  State,  54  Ala.  241   (1875). 
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half  ?  (2)  Is  it  better  that  the  hearing  on  voir  dire  should  be  held 
in  presence  of  the  jury  or  after  their  retirement  from  the  court- 
room? (3)  Would  it  be,  on  the  whole,  sounder  administration  to 
leave  the  whole  matter  of  the  voluntary  nature  of  the  prisoner's 
statement  to  the  jury  in  the  first  instance  with  full  and  appro- 
priate alternative  instructions  under  which  they  are  to  disregard 
the  confession  should  they  find  that  it  was  not  "  voluntary  "  as 
that  term  is  defined  by  the  rules  of  procedure? 

§    1578.   (Introduction  of  Confession    into   Evidence);   (1) 

Hearing  on  Voir  Dire;  Burden  on  Defendant. — While,  as  in 
other  cases,  it  is  for  the  proponent  of  evidence  ultimately  to 
satisfy  the  court  that  all  conditions  precedent  to  admissibility 
have  been  met,^  it  would  seem  upon  principle  that  the  burden  of 
evidence  to  show  any  improper  inducement  to  the  making  of  a 
confession  might  properly  be  placed  upon  the  defendant.^  Should 
the  statement  offered  by  the  prosecution  be  prima  facie  relevant, 
the  court  may  well  admit  it,^  leaving  the  duty  of  introducing 
evidence  that  it  was  "  involuntary  "  upon  the  party  within  whose 
peculiar  knowledge  the  material  facts  are  to  be  found,  if  at  all.* 


§  1578-1.     §  986. 

2.  Georgia. —  Jenkins  v.  State,  119 
Ga.  431,  46  S.  E.  628    (1904). 

Hawaii. —  R.  v.  Paakaula,  3  Haw. 
30,   34    (1867). 

Indiana. — ■  Thurman  v.  State,  169 
Ind.  240,  82  X.  E.  64  (1907);  Hank 
V.  State,  148  Ind.  238,  46  N.  E.  127, 
47  N.  E.  465   (1897). 

Maine. —  State  v.  Grover,  96  Me. 
363,    52  Atl.   757    (1902). 

Massachusetts. —  Com.  v.  Culver, 
126  Mass.   464    (1879). 

North  Carolina. —  State  v.  Boha- 
hon,  142  N.  C.  695,  55  S.  E.  797 
(1906). 

OTito.— Rufer  v.  State,  25  Ohio  St. 
469    (1874). 

3.  When  a.  confession  prima  facie 
appears  to  have  been  freely  made, 
the  burden  is  on  defendant  to  show 
it  was  not  voluntary.  Sims  v.  State, 
(Fla.  1910)   52  So.  198. 

4.  Alabama. —  Burgess  v.  State,  42 
So.   681    (1906). 

Florida. —  Dixon  v.  State,  13  Pla. 
636   (1869). 


Iowa. —  State  v.  Icenhice,  101  N. 
W.   273    (1904). 

Maryland. — -Toomer  v.  State,  76 
Atl.   118    (1910). 

Massachusetts. —  Com.  v.  Culver, 
126  Mass.  464    (1879). 

Missouri. —  State  !'.  Meyers,  99  Mo. 
107,  12  S.  W.  516  (1889)  ;  State  v. 
Anderson,   96   Mo.    241    (1888). 

New  Jersey. —  State  v.  Hernia,  68 
N.  J.  L.  299,  53  Atl.  85    (1902). 

New  York. —  People  v.  Cassidy,  133 
N.  Y.  612,  30  N".  E.  1003    (1892). 

Ohio. —  Lefevre  v.  State,  50  Ohio 
St.  584  (1893);  Rufer  v.  State,  25 
Ohio  St.  464   (1874). 

South  Carolina. —  State  v.  Howard, 
35  S.  C.  197,  14  S.  B.  481   (1891). 

Texas. — ^Williams  v.  State,  19  Tex. 
App.  276  (1885).  "  Prima  facie,  3.11 
confessions  are  voluntary,  and  it  is 
for  the  party  objecting  to  their  ad- 
mission as  evidence  to  show  that  they 
were  uttered  under  such  pressure  of 
hope  or  fear  as  to  raise  a  doubt  of 
their  accuracy.  It  is  undoubtedly 
the  duty  of  the  court  to  guard  care- 
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Unless,  therefore,  the  defendant  objects  to  the  admission  of  the 
confession  into  evidence,  it  should  be  received."  On  the  other 
hand,  should  the  proof  of  the  prosecution,  in  the  first  instance, 
show  that  the  confession  was  given  under  the  influence  of  mis- 
leading inducements,  it  should  not  be  allowed  to  go  to  the  jury." 
The  matter,  upon  principle,  is  one  of  administration  and  the  ac- 
cused has  not,  on  voir  dire,  any  substantial  right  to  be  heard.'' 
Waiver. — A  complicating  circumstance,  in  any  case,  may  be 
that  of  waiver.  In  a  procedural  or  administrative  matter  of  this 
nature,  the  judge  may  well  consider  that  if  the  defendant  has 
allowed  a  particular  course  to  be  entered  upon  without  objection 
on  his  part  he  has  waived  any  right  to  insist  that  the  judge  re- 
trace his  steps  and  pursue  a  different  handling  of  the  matter. 
Thus,  for  example,  where  the  court  has  ruled,  as  a  matter  of  law, 
upon  the  admissibility  of  a  confession  the  defendant  cannot  reas- 
ably  claim  the  right  to  introduce  evidence  on  the  subject.® 

§  1579.  (Introduction  of  Confession  into  Evidence;  [1] 
Hearing  on  Voir  Dire) ;  Burden  on  prosecutor. —  The  prevailing 
practice,  fails,  however,  to  yield  to  the  force  of  these  considera- 
tions.    Under  the  earlier  English  procedure^  which  has  been  fol- 

fuUy   the    rights    of    a,   defendant   in  been  held  that  the  burden  is  always 

this  respect;   and  more  especially  so  upon   the  prosecution  to   satisfy  the 

when  the  prisoner  is  in  the  custody  jury   of   the  voluntary   nature   of   a 

of  the  law  and  the  hopes  or  fears  are  confession,  whether  accused  objects  or 

supposed  to  be  raised  by  an  officer  of  not,  should  it  have  been  made  to  offi- 

the  law.     The  fact  that  a  defendant  cers  having  him  under  arrest.     State 

may  think  it  will  be  better  for  him  r.  Allison,    (S.  D.   1910)    124  N.  W. 

if  he  confesses,  or  thinks  it  will  be  747. 

worse  for  him  if  he  does  not  confess,  6.    Hawkins   v.   State,   6  Ga.  App. 

is    immaterial,   if  that  condition    of  109,  64  S.  E.  289    (1909). 

mind  is  brought  about  by  his  own  in-  7.    The  question  of  the  admissibil- 

dependent  reasoning.    It  is  when  that  ity  of  a  confession   is  for   the   trial 

state   of   mind   is   induced  by   prom-  judge,  and  it  is  within  his  discretion 

ises   or   threats   or   other   inducement  to   employ   any   procedure  to   satisfy 

from  without,  that  the  confession  is  himself    of    its    competency,    and    in 

to   be   rejected."     Com.   v.   Sego,   125  conducting  an  examination  to  deter- 

Mass.    210    (1878).      "In    this    state  mine  that  matter  he   may  refuse  to 

the  burden  of  proving  that  a  confes-  take  the  testimony  of  accused.     State 

sion  was   involuntary,   and   therefore  v.  Jacques,   (R.  I.  1910)   76  Atl.  652. 

not  competent  evidence  against  him,  8.   People    r.     Cahill,     (Cal.    App. 

rests   upon    the    accused."      Eufer   v.  1909)    106  Pac.  115. 

The  State,  25  Ohio  St.  464   (1874).  §  1579-1.    R.  r.  Thompson,  2  Q.  B. 

5.  State  V.  Davis,  34  La.  Ann.  353  12,  18    (1893)  ;  R.  v.  Warringham,  2 

(1882);  R.  V.  Thompson,  2  Q.  B.  12,  Den.    Cr.    447     (1851)  ;     Thompson's 

18  ( 1893 ).  It  has,  on  the  other  hand,  Case,   1   Leach   Cr.   L.,   3d   ed.,   32-8, 
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lowed  and  still  prevails  in  a  majority  of  American  courts^  the 
burden  of  evidence  is  upon  the  prosecution  to  satisfy  the  court 
upon  tender  of  the  confession  in  evidence  that  it  v^as  voluntarily 
given;  to  the  extent,  at  least,  of  showing  that  no  threats,  promises 
or  other  misleading  inducements  were  held  out  to  the  declarant 
by  the  person  to  whom  the  confession  was  made.  Where  objec- 
tion is  taken  to  a  confession  as  "  involuntary,"  *  its  voluntary 
nature  must  be  affirmatively  established,  in  the  first  instance,  by 
the  prosecution*  to  the  reasonable  satisfaction  of  the  presiding 
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semble  ( 1783 )  ;  Emperor  v.  Bhagi 
Vedu,  8  Bombay  L.  Rep.  pt.  3,  697 
(1906). 

In  the  country  of  its  origin,  the 
rule  seems  falling  into  disrepute.  R. 
V.  Thompson,  L.  R.  [1893],  3  Q.  B.  D. 
12,  18. 

2.  Alabama. —  Curry  v.  State,  120 
Ala.  366,  25  So.  237   (1898). 

California. —  People  i\  Castro,  125 
Cal.  521,  58  Pae.  133    (1899). 

Georgia. —  Bberhart    v.    State, 
Ga.  608   (1873). 

Louisiana. —  State    v.    Johnson 
La.  Ann.  881    (1878). 

Texas.— C&in  v.  State,  18  Tex.  390 
(1857). 

Virginia. — •  Thompson's  Case,  20 
Gratt.  731   (1870). 

United  States. —  Hopt  v.  Utah,  110 
U.  S.  587,  4  Sup.  202   (1883). 

Canadian  rule. —  It  has  been  held 
in  Canada,  oiiter,  that  it  is  for  the 
government  to  negative  any  mislead- 
ing inducements-  by  way  of  hope  or 
fear  preliminary  to  admissibility. 
King  V.  Tutty,  38  Nova  Scotia  R. 
136  (1905).  It  has  also  been  held 
that  vs^here  a  statement  made  to  an 
officer  has  been  subsequently  re- 
peated by  the  accused,  that  the  bur- 
den of  showing  that  the  influences 
under  which  the  first  statement  was 
made  had  been  dispelled  when  the 
second  statement  was  obtained  rested 
upon  the  Crown.  King  v.  Hope 
Young,  38  Nova  Scotia  E.  427 
(1C05). 

3.  Eberhardt  V.  State,  47  Ga.  598 
(1873);    State    V.  Madison,    47    La. 


Ann.  30,  16  So.  566  (1895);  People 
V.  Barker,  60  Mich.  277,  27  N.  W. 
539,  1  Am.  St.  Rep.  501    (1886). 

If  no  otjection  is  made  no  founda- 
tion for  a  claim  of  admissibility  need 
be  laid.  State  v.  Madison,  47  La. 
Ann.   30    (1895). 

4.  Alabama. — Bradford  v.  State,  16 
So.  107  (1894)  ;  Jackson  v.  State,  83 
Ala.  76,  6  So.  847    (1887). 

California. — -People  v.  Soto,  49 
Cal.   67    (1874). 

Iowa. —  State  v.  Storms,  113  Iowa 
385,  85  N.  W.  610,  86  Am.  St.  Rep. 
380   (1901). 

Louisiana. —  State  v.  Johnson,  30 
La.  Ann.  881  (1878);  State  v.  Gar- 
vey,  28  La.  Ann.   925    (1876). 

Maryland. —  Nicholson  v.  State,  38 
Md.  140   (1873). 

Michigan. — ^  People  v.  Swetland,  77 
Mich.   53,  43   N.  W.  779    (1889). 

Virginia. —  Thompson  v.  Com.,  30 
Gratt.  724    (1870). 

England. —  Reg.  v.  Warringham,  2 
Den.  C.  C.  447  note,  15  Jur.  318 
(1851).  All  confessions  are  prima 
facie  inadmissible  as  evidence,  and  a 
predicate  must  be  laid  for  the  intro- 
duction of  an  alleged  confession. 
State  v.  Stallings,  (Ala.  1905)  38  So. 
261.  "When  such  a  confession  is 
offered  in  a  criminal  case,  it  is  in- 
cumbent upon  the  prosecution  to  lay 
the  foundation  for  its  introduction 
by  preliminary  proof  showing  pnma 
facie  that  it  was  freely  and  volun- 
tarily made."  People  v.  Soto,  49  Cal. 
67  (1874).  If,  contrary  to  the  better 
practice,  proof  is  omitted  at  the  time 
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judge."  This  may  be  done  either  by  direct®  or  circumstantial'' 
evidence.  Such  a  requirement  will,  however,  receive  a  fair  con- 
struction. The  state  need  not  show  beyond  a  reasonable  doubt 
that  there  was  not  the  slightest  fear  or  the  least  possible  hope  of 
benefit  in  the  mind  of  the  declarant.* 

§  1580.  (Introduction    of    Confession    into    Evidence;    [/] 
Hearing   on    Voir  Dire) ;  Anomalous   Kules   of   Practice. —  The 

burden  resting  upon  the  prosecution  has  even  been  held  to  extend 
to  proof  that  falsifying  inducements  have  not  been  offered  to  the 
declarant  by  any  one^  especially  by  any  person  in  authority 
under  whose  control  the  declarant  has  been.^  Another  anomalous 
rule  of  practice  in  this  connection  prescribes  that  the  government 


the  evidence  is  received,  the  volun- 
tary nature  of  the  confession  may  be 
established  later.  Smith  v.  State,  88 
Ga.   627    (1891). 

Inference  permitted. —  The  state- 
ment that  no  inducements  or  threats 
■were  made  to  eflfeet  a  confession  is 
not  objectionable  as  being  a  conclu- 
sion. Grain  v.  State,  (Ala.  1910)  53 
So.  31;  Graves  v.  State,  (Ala.  1910) 
52   So.   34. 

5.  Alahama. —  Bradford  v.  State, 
104  Ala.  68,  16  So.  107,  53  Am.  St. 
Eep.  24   (1893). 

California. —  People  V.  Soto,  49 
Cal.   67    (1874). 

Florida. —  Green  v.  State,  40  Fla. 
474,   24   So.   537    (1898). 

Georgia. —  Smith  v.  State,  88  6a. 
627,   15  S.  E.  675    (1891). 

Louisiana. — ■  State  v.  Berry,  50  La. 
Ann    1309,  24  So.  329    (1898). 

Minnesota. — ■  State  v.  Staley,  14 
Minn.  105    (1869). 

Mississippi. —  Williams  v.  State,  73 
Miss.  117    (1894). 

Nebraska. — ^Snider  v.  State,  56  Neb. 
309,  76  N.  W.  574   (1898). 

New  Jersey. —  State  V.  Young,  67 
N.  J.  L.  223,   51  Atl.  939    (1901). 

Pennsylvania. —  Fife  v.  Com.,  29 
Pa.  St.  429    (1857). 

South  Carolina. —  State  r.  Moor- 
man, 27  S.  C.  32,  2  S.  E.  621  (1887). 
See  also.  Bracken  v.  State,  111  Ala. 
68,  30  So.  636  (1895)  ;  State  v.  Jones, 


171   Mo.   401,  71   S.   W.   680,   94   St. 
Eep.   786    (1902). 

6.  The  conclusion  of  a  witness  that 
a  certain  confession  is  voluntary  is 
not  necessarily  objectionable  as  in- 
ference, if  the  facts  bearing  on  that 
proposition  are  in  evidence.  People 
V.  Goldenson,  76  Cal.  328,  19  Pac.  161 
(1888);  State  v.  Holden,  42  Minn. 
350,  44  N.  W.  123  (1890).  On  the 
other  hand,  the  facts,  even  when 
given  by  the  officer  to  whom  the 
statement  alleged  to  be  involuntary 
was  made,  may  be  entirely  sufficient 
without  the  addition  of  his  conclusion 
from  them.  State  v.  Newton,  29 
Wash.  373,  70  Pac.  31   (1902). 

7.  Gilmore  v.  State,  126  Ala.  20,  28 
So.  595  (1899);  Burlingim  v.  State, 
61  Neb.  276,  85  N.  W.  76   (1901). 

8.  Price  v.  State,  114  Ga.  855,  40 
S.   E.    1015    (1902). 

§  1580-1.  State  v.  Garvey,  38  La. 
Ann.  925    (1876). 

2.  State  V.  Garvey,  25  La.  Ann. 
193,  semlle  (1873)  ;  R.  v.  Courtney, 
2  Cr.  &  D.  62  (1840)  ;  R.  V.  Swatkins, 
4  C.  &  P.  549  (1831).  This  view 
has  been  controverted.  Hopt  v.  Utah, 
110  U.  S.  585,  4  Sup.  203  (1883). 
Probably  in  most  cases,  however,  a 
court  would  feel  justified  in  calling  on 
the  defendant  before  this  point  in  the 
voir  dire  examination  has  been 
reached. 
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shall  state  in  the  first  instance  the  facts  attending  the  making  of 
the  confession.  The  rule  however  admits  the  statements  of  the 
confession  itself  except  where  it  affirmatively  appears  that  the 
declaration  was  made  under  circumstances  which  procedure  re- 
gards as  rendering  it  "  involuntary."  ^  Moreover,  unless  the  dec- 
larant was  under  accusation  at  the  time  of  making  the  statement 
the  prosecution  will  be  absolved  from  showing  the  voluntary  char- 
acter of  the  declaration  in  the  first  instance.* 

§  1581.  (Introduction  of  Confession  into  Evidence;  [/] 
Hearing  on  Voir  Dire) ;  Hearing  Defendant. —  The  right  of  the 
court  to  hear  evidence  from  both  sides  before  admitting  a  confes- 
sion is  undoubted.-^  In  fact,  in  the  absence  of  statute  or  control- 
ing  precedent,  the  extent  to  which  the  defendant  shall  be  heard  at 
this  stage  is  properly  a  matter  of  administration.^  The  court 
may,  in  its  discretion,  if  it  see  good  cause  for  so  doing,  permit 
both  parties,  at  the  stage  of  voir  dire,  to  enter  upon  an  extended 
range  of  inquiry  into  all  facts  bearing  upon  the  voluntary  nature 
of  the  confession,^  tracing  any  attendant  circumstances  under 
which  it  was  made  and  also  the  physical,  mental  and  moral  char- 
acteristics of  the  declarant.*     The  judge,  on  the  other  hand,  as 

3.  Eberhart  v.  State,  47  6a.  608  Missouri. —  State  v.  Fredericks,  85 
(1873).  Mo.  145    (1884). 

4.  Curry  v.  State,  120  Ala.  366,  25  Tslew  York. —  People  v.  Gaffney,  1 
So.  237   (1899).  Sheld.  304  (1872). 

§  1581-1.  Zuckerman  {;.  People,  213  South    Carolina. —  State   V.    Kirby, 

III.  114,  72  N.  E.  741   (1904).  1  Strobh.  155    (1846). 

2.  People  V.  Siemson,  (Cal.  1908),  Texas. —  Cain  v.  State,  18  Tex.  387 
95    Pac.    863;    Pearsall    v.    Common-  (1857). 

wealth,  29  Ky.  L.  Rep.  222,  92  S.  W.  Defendant's  statement  not  conclu- 

589    (1906);   State  v.  Blodgett,    (Or.  sive.— That  the  defendant  asserts  the 

1907)  92  Pac.  820.  existence  of  facts  showing  threats  or 

3.  Statutory  enactment  may  require  promises  by  those  in  authority  does 
that  this  be  done.  In  such  a  case,  not  of  necessity  insure  the  exclusion 
the  defendant  may  establish  the  facts  of  the  alleged  confession,  in  the  ab- 
upon  which  he  relies  by  his  own  wit-  sence  of  other  evidence  to  the  same 
nesses,  including  himself.  See  Peo-  effect.  State  v.  Brooks,  220  Mo.  74, 
pie  V.  Brasch,  193  N.  Y.  46,  85  N.  E.  119  S.  W.  353   (1909). 

809    (1908).     Or,  he  may  elicit  them  Insanity. —  The       defendant       who 

upon  cross-examination  of  the  state's  claims  that  his  confession  was  made 

witnesses.     People  v.  Brasch,  193  N.  while  he  was  of  unsound  mind  may 

Y.  46,  85  N.  E.  809  (1908).  be   allowed  to  show   that  fact.     The 

4.  Alabama. —  Williams  v.  State,  right  to  do  so  at  the  stage  of  voir 
105  Ala.  96,  15  So.  662    (1894).  dire    may    be    conferred    by    statute. 

Iowa. —  State  v.  Sullivan,  51  Iowa  State  v.  Bcrberick,  38  Mont.  423,  100 
142,  50  N.  W.  572  (1879).  Pac.  209    (1909).     In  such  an  event, 
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is  elsewhere  said,^  may  receive  the  confession  in  evidence  upon  a 
prima  facie  showing  by  the  prosecution  that  it  is  relevant; — 
leaving  to  the  defendant,  at  an  appropriate  later  stage,  an  oppor- 
tunity of  showing  that  the  confession  was  in  fact  "  involuntary."  * 

Among  considerations  tending  to  exclude  the  evidence  of  the 
defendant  at  this  stage  is  the  very  important  one  that  it  is  not 
customary  to  consume  time  by  hearing  affirmative  defences  resting 
upon  controverted  facts  on  voir  dire.''  It  is  not,  moreover,  likely 
that  a  judge  will  overlook  the  further  consideration  that  evidence, 
as  a  rule,  is  admitted  whenever  the  jury  might  reasonably  act 
upon  it;  and  that,  unless  the  facts  are  such  that  a  jury  could  ra- 
tionally find  but  one  way  it  is  more  in  accordance  with  the  right 
to  a  trial  by  jury,  which  enures  equally  to  the  state  and  the 
accused,  that  the  jury  be  allowed  to  pass  on  the  evidence. 

Where  the  judge  exercises  his  right  to  refer  the  whole  question 
of  voluntariness  to  the  jury^  the  defendant  is  not  deemed  ag- 
grieved though  neither  he®  nor  his  witnesses^"  are  heard  on  the 
matter  on  voir  dire.  ISTor  will  he  be  permitted  to  cross-examine 
the  witnesses^^  on  whose  testimony  the  confession  is  received  in 
evidence  on  voir  dire.  It  is  assumed  that  the  rights  of  the  de- 
fendant to  examine  friendly  and  crosis-examine  adverse  witnesses 
will  be  amply  protected  on  the  trial  itself.  To  go  into  the  matter 
fully  at  the  preliminary  stage  may  reasonably  appear  to  the 
trial  judge  an  unwise  expenditure  of  the  court's  time.-^^ 

On  the  other  hand,  should  it  appear  probable  that  it  would  be 
within  the  power  of  the  acctised  to  bring  forward  some  short,  con- 
clusive point  disposing  of  the  case,  the  administrative  advantage 
in  expediting  the  trial  of  receiving  the  evidence  at  once  is  ob- 

a  refusal  to  allow  defendant  to  intro-  N.  W.  755   (1879)  ;  State  r.  Rush,  95 

duoe   evidence,    at   this   stage   consti-  Mo.  199,  8  S.  W.  221    (1888). 

tutes    an   error   which    is    not   cured  7.   State  f.  Cliurch,  199  JIo.  605, 98 

by  permitting  him  to  introduce  evi-  S.  \Y.  16   (1906)    (insanity), 

dence   of   the    same    facts  before   the  8.    §  1588i 

jury.     State   V.   Berbericic,   38  Mont.  9.    Brady   v.  U.   S.,   1   D.   C.   App. 

423,  100  Pac.  209    (1909).  246,  248    (1893). 

The  judge  is  not  required  to  hear  10.    Com.  v.  Morrell,  99  Mass.  542 

an  accused  before  admitting  his  con-  (1868)  ;   Com.  f.  Epps,   193  Pa.   512, 

fession  unless  the  latter  objects  to  it  44  Atl.  570   (1899). 

or    expresses    a    desire   to   be   heard.  11.    Hardy  v.  U.  S.,  3  D.  C.  App. 

People  r.  Rogers,   192  N.  Y.  331,  85  35  (1893)  ;  State  c.  Haworth,  24  Utah 

N.  E,  135   (1908).  398,  68  Pac.  155   (1902). 

5.  §  1578.  18.    §§  544  et  seq. 

6.  State  V.  Feltes,  51  Iowa  495,  1 
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vious.  It  lias  been  said  that  where,  as  in  several  jurisdictions/^ 
the  burden  of  evidence  is  upon  the  defendant  to  show  the  invol- 
untary nature  of  his  apparently  relevant  confession,  he  has  a  right 
to  present  any  relevant  evidence  tending  to  show  that  the  con- 
fession was  "  involuntary."  ^*  It  is,  therefore,  error  to  decline 
to  allow  him  to  do  so.'^® 

§  1582.  (Introduction  of  Confession  into  Evidence;  [/] 
Hearing  on  Voir  Dire;  Hearing  Defendant);  Statutory  Pro- 
visions.—  Statutory  provisions  may  attain  the  same  result.  Cer- 
tain jurisdictions  have  conferred  on  the  accused  rights  upon  voir 
dire  —  removing  the  matter  from  the  domain  of  administration.^ 
He  has  been  given  the  right  to  cross-examine  the  witnesses  pro- 
duced against  him  on  voir  dire^  and  to  submit  evidence  on  his 
own  behalf  at  that  stage,^  that  is,  he  may  rebut  at  once  the  infer- 
ences to  be  drawn  from  the  facts  produced  by  the  prosecution,* 
showing,  if  be  can,  that  his  confession  was  actually  "  involun- 
tary." ^  In  other  words,  it  is  not,  in  the  opinion  of  the  framers 
of  these  statutes,  a  sufficient  protection  to  the  rights  of  the  pris- 

2.  Com.  V.  Culver,  136  Mass.  464 
(1879);  People  V.  Fiori,  108  N.  Y. 
Suppl.  416,  123  App.  Div.  174   (1908). 

3.  Palmer  v.  State,  136  Ind.  393 
(1893)  ;  People  v.  Rogers,  192  N.  Y. 
331,  85  N.  E.  135  (1908)  ;  People  v. 
Fox,  131  N.  Y.  449,  24  N.  E.  933 
(1890). 

4.  State  V.  Hill,  65  N.  J.  L.  626, 
49  Atl.  814    (1900). 

5.  Alabama. —  Jackson  v.  State,  83 
Ala.  76,  3  So.  847   (1887). 

California. —  People  v.  Soto,  49  Cal. 
67    (1874). 

Indiana. —  Palmer  v.  State,  136  Ind. 
393,  36  N.  E.  130    (1893). 

Massachusetts. — ^Com.  v.  Culver,  126 
Mass.  464   (1879). 

Missouri. —  State  v.  Kinder,  96  Mo. 
548,  10  S.  W.  77  (1888);  State  v. 
Brown,  1  Mo.  App.  86   ( 1876 ) . 

'New  Jersey. —  Roesel  v.  State,  62 
N.  J.  L.  216,  41  Atl.  408    (1898). 

Ohio. —  Lefevre  v.  State,  50  Ohio 
St.  584,  35  N.  E.  63   (1893). 


13.  §  1578. 

14.  State  v.  Williams,  (Nev.  1909) 
102  Pac.  974.  "Where  the  law  im- 
poses upon  a  party  the  burden  of 
establishing  a  fact,  and  upon  a  tri- 
bunal the  duty  of  determining  its  ex- 
istence, it  would  seem  to  follow, 
necessarily,  that  the  former  should 
be  permitted  to  produce  within  rea- 
sonable limits,  and  the  latter  required 
to  hear  and  consider,  any  evidence 
that  in  its  nature  is  pertinent  to  the 
inquiry.  To  throw  upon  a  party 
the  burden  of  proving  a  fact,  and  at 
the  same  time  deny  to  him  the  right 
to  adduce  the  necessary  evidence, 
although  at  hand  and  tendered  for 
that  purpose,  is  an  anomaly  only  jus- 
tifiable by  peculiar  circumstances  or 
conditions  which  do  not  seem  to  ob- 
tain in  inquiries  like  that  under  con- 
sideration." Lefevre  v.  State,  50  Ohio 
St.  584   (1893). 

15.  Palmer  v.  State,  136  Ind.  393 
(1893). 

§  1582-1.  State  v.  Laughlin,  (Ind. 
1908)  84  N.  E.  756;  People  v.  Rogers, 
193  TSr.  Y.  331,  85  N.  E.  135  (1908). 
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oner  to  admit  Ms  confession  on  an  ex  parte  hearing  and,  exclude 
it  later  upon  the  introduction  by  him  of  rebutting  evidence.® 

Other  Affirmative  Defences. —  But  the  accused,  under  these 
provisions,  is  not  confined  to  showing  that  the  confession  was 
"  involuntary."  The  declarant  is  equally  entitled  to  contend  that 
he  has  been  misunderstood.''  He  may  allege  that  he  was  intoxi- 
cated at  the  time^  and,  consequently  that  if  he  did  say  what  he  is 
alleged  to  have  said  it  is  not  to  be  taken  against  him  for  the 
reason  that  he  did  not  mean  to  say  what  he  is  shown  to  have  stated.® 

Relevancy  required. —  The  facts  shown  by  the  accused  must, 
however,  be  relevant  to  the  inquiry.  He  is  not  at  liberty  to  show 
that  he  subsequently  made  statements  inconsistent  with  his  al- 
leged confession.^*' 

§  1583.  (Introduction  of  Confession  into  Evidence;  [/] 
Hearing  on   Voir  Dire;  Hearing  Defendant);  Denials The 

defendant,  however,  is  by  no  means  limited  to  assertion  of  inde- 
pendent facts  by  way  of  affirmative  defence.  He  may  deny  that 
he  did,  in  fact,  say  what  he  is  reported  to  have  said.-*-  He  may 
■contend  that  what  he  said  by  way  of  confession  was  in  fact  false.^ 
Where  the  prosecution  introduces  evidence  in  denial  of  the  de- 
fendant's evidence,  the  latter  is  entitled  to  be  further  heard  in 
rebuttal. 

§  1584.  (Introduction  of  Confession  into  Evidence;  [/] 
Hearing  on  Voir  Dire;  Hearing  Defendant);  Impeachment. — 

Kot  only  may  the  accused  be  permitted,  as  a  matter  of  adminis- 

6.  Metzger  v.  State,  18  Fla.  481  §  1583-1.  Jaynes  v.  People,  44  Colo. 
(1881);    Biscoe   v.    State,    67    Md.    6,       535,  99  Pac.  325   (1909). 

8   Atl.    571    (1887);    People   v.    Fox,  2.   Com.  v.  Howe,  9   Gray   (Mass.) 

121  N.  Y.  449,  24  N.  E.  623   (1890)  ;  110    (1857)  ;  People  K.  Fox,  3  N.  Y. 

Eufer    V.    State,    25    Ohio    St.     464  Suppl.  359   (1888). 

(1874).  No    estoppel. — ^While   there   is,    as 

7.  State  V.  Platte,  34  La.  Ann.  1061  thus  appears,  no  estoppel  on  the  de- 
(1882)  ;  State  V.  Brown,  1  Mo.  App.  fendant  to  prev.3nt  his  denying  his 
86   ( 1876 ) .  statement,   its  effect  or  truthfulness, 

8.  Lester  v.  State,  32  Ark.  727  it  is  equally  clear  that  the  prosecu- 
(1878)  ;  Simmons  v.  State,  61  Miss.  tion  is  in  no  way  prevented  from 
243    (1883).  denying  the   truth   of   any   statement 

9.  See  also.  State  v.  Vey,  (S.  D.  covered  by  the  declaration  of  the 
1908)  114  N.  W.  719;  State  v.  Blod-  accused  which  is  offered  in  evidence, 
gett,  (Or.  1907)  92  Pac.  820.  State   v.   Abbatto,    64  N.   J.   L.   658, 

10.  State  V.  Jones,  47  La.  Ann.  1524,  47  Atl.  10   (1900). 
18  So.  515  (1895)  ;  Craig  f.  State,  30 

Tex.  App.  619,  18  S.  W.  297    (1892). 
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tration,  or  have  the  right,  as  a  matter  of  law,  to  set  up  an  aflSjina- 
tive  or  negative  defense  on  voir  dire;  he  may  also  impeach  the 
witnesses,  who  testify  to  facts  bearing  on  the  voluntary  nature  of 
his  confession,  or  some  other  material  point.^  This  he  may  do 
hy  showing  contradictory  statements  made  by  them^  or  in  any 
other  legitimate  manner. 

§  1585.  (Introduction  of  Confession  into  Evidence;  [/] 
Hearing  on  Voir  Dire);  Scope  of  the  Inquiry. —  When  the  ques- 
tion of  voluntariness  is  fairly  raised,  it  may,  in  many  jurisdic- 
tions, be  decided,  in  the  first  instance,  by  the  court.  In  dis- 
charging this  duty,  the  presiding  judge  will  necessarily  take  what 
may  be  called  the  res  gestae  of  -the  issue  of  voluntariness.  He 
will  hear  all  relevant  facts  as  to  what  was  said  or  done  in  con- 
nection with  or  in  relation  to  the  m'aking  of  the  confession.-^  A 
general  statement  by  witnesses  that  no  inducements  were  held 
out  to  the  defendant  and  no  threats  made  in  bringing  about  his 
confession  may,  with  other  inferences  or  assumptions,  be  a  satis- 
factory basis  for  admitting  the  confession.^ 

§  1586.  (Introduction  of  Confession  into  Evidence;  [/] 
Hearing  on  Voir  Dire) ;  Action  of  Appellate  Courts. —  The  pre- 
liminary finding  by  the  trial  judge,  as  to  the  "  voluntary  "  nature 
of  the  confession  tendered  in  evidence,  being  one  of  fact,  should 
not  be  revised  in  an  appellate  court,^  except  in  case  of  "  manifest 

§   1584^1.  "  Even  if  it  is  admitted  2.  State  v.  Armstrong,  203  Mo.  554, 

that  it  was  allowable,  on  the  trial  of  103  S.  W.  503    (1907). 

this  preliminary  question,  to  offer  im-  §   1586-1.   Arkansas. —  Williams   v. 

peaching   evidence, — -which    seems    to  State,    63    Ark.    527,    39    S.    W.    709 

admit    of    great    doubt, —  we    are    of  (1897). 

opinion   that  the   court  properly   re-  Colorado. —  Fincher    v.    People,    26 

fused    to    hear    the    evidence    offered.  Colo.  169,  56  Pac.  902    (1899). 

A  witness  can  only  be  contradicted  on  Connecticut. — State    v.    Cross,    72 

facts  material  to  the   issue;   and  the  Conn.  722,  46  Atl.  148   (1900). 

matter  on  which  Poole  was  called  to  District   of   Columbia. —  Travers   v. 

contradict  Page  was  wholly  irrelevant  U.  S.,  6  D.  C.  App.  450,  459   (1895). 

to  the  issue  which  the  court  was  then  Florida. —  Holland  v.  State,  39  Fla. 

trying.      State    v.    Staley,    14    Minn.  178,  22  So.  298  (1897). 

105    (1867)."     Sampson  ».  State,   54  Illinois. —  Bartley  «.  People,  156  111. 

Ala.  241    (1875).  234,  40  N.  E.  831   (1895). 

2.  State  V.  Peter,  14  La.  Ann.  521  Iowa. —  State  v.  Storms,   113   Iowa 

(1859).      See    also.    Com.   v.    Culver,  385,  85  N.  W.  610   (1901). 

126  Mass.  464  (1879).  Louisiana. —  State  v.  Edwards,  106 

§  1585-1.  Strickland  v.  State,  (Ala.  La.  674,  31  So.  308   (1902). 
1907)    44  So.  90. 
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error,"  ^  i.  e.,  where  the  exercise  of  administrative  power  has  not 
been  conducted  within  the  lines  prescribed  by  sound  reason.  It 
follows  that  when  the  evidence  as  to  voluntariness  is  conflicting 
and  a  reasonable  decision  to  either  effect  might  properly  have  been 
made,  the  finding  of  the  trial  judge  on  this  point  will  not  be 
disturbed  on  appeal.^ 

An  erroneous  ruling  in  matter  of  law  in  regard  to  the  admissi- 
bility of  a  confession  may  be  reviewed  upon  ordinary  principles.* 


Maine. —  State    v.    Grover,    96    Me. 
363,  52  Atl.  757    (1902). 

New   Jersey. —  Roesel    v.    State,    63 
N.  J.   L.   216,   41   Atl.   408    (1898). 

North    Carolina. —  State    r.    Page, 
127  N.  C.  512,  37  S.  E.  66    (1900). 

Pennsylvania. —  Fife    v.     Com.,     29 
Pa.  437    (1857). 

South  Carolina. —  State  v.  Cannon, 
49  S.  C.  550,  27  S.  E.  526   (1897). 

Vermont. —  State  v.  Gorham,  67  Vt. 
365,  31  Atl.  845    (1895). 

Wisconsin. —  Connors    v.    State,    95 
Wis.  77,  69  N.  W.  981    (1897). 

The  habit  of  speaking  of  a  find- 
ing of  fact  as  an  exercise  of  discre- 
tion is  apparent  also  in  this  connec- 
tion. Bartley  v.  People,  (111.  1895) 
40  N.  E.  831.  [A  finding  as  to  the 
voluntary  nature  of  a  confession]  "  is 
necessarily  a  matter  almost  entirely 
within  his  discretion,  the  exercise  of 
which  should  not  be  revised  except 
in  case  of  palpable  abuse."  Brady  r. 
U.  S.,  1  App.  (D.  C.)  246  (1893). 
"  It  has  been  laid  down  that  '  a  court 
acting  within  the  sphere  of  its  juris- 
diction is  conclusively  presumed,  so 
far  as  all  collateral  inquiries  are  con- 
cerned, to  have  performed  its  duty, 
and  the  question  whether  other  than 
legal  evidence  was  admitted  will  not, 
be  considered  by  a  higher  court: 
Hurd  on  Habeas  Corpus,  2nd  ed., 
sec.  196,  p.  281: — there  is  nothing 
to  shew  that  all  the  facts  necessary 
to  be  established  in  order  to  make 
such  evidence  admissible  were  not 
proved  to  the  satisfaction  of  the  police 
magistrate,  in  a  manner  which  should 
have  been  satisfactory  to  him."  Rex 
V.  Graf,  13  Ont.  Wkly.  943    (1909). 


2.  Com.  V.  Johnson,  162  Pa.  St.  63 
(1894);  Fife  'V.  Com.,  29  Pa.  437 
(1857).  "But  the  principle  is  well 
settled  that  where  the  admissibility  of 
evidence  depends  upon  a  preliminary 
question  of  fact,  to  be  tried  by  the 
court,  its  decision  is  not  to  be  reversed 
unless  in  a  case  of  clear  and  manifest 
error.  The  court  that  sees  and  hears 
the  witnesses,  must  be  presumed  to 
have  better  means  of  judging,  on  a 
question  of  fact,  than  the  appellate 
tribunal,  where  the  witnesses  are 
neither  seen  nor  heard,  and  where  it 
often  happens  that  their  testimony 
is  very  imperfectly  reported."  Fife  v. 
Com.,  29  Pa.  St.  429  (1857).  See  also 
May  V.  State,  38  Neb.  211    (1893). 

3.  State  V.  Gorham,  67  Vt.  365,  31 
Atl.  845   (1895). 

4.  Holland  v.  State,  39  Fla.  178, 
22  So.  298  (1897);  State  c.  Vann, 
82  N.  C.  632  (1880)  ;  Com.  v.  John- 
son, 163  P:\.  St.  63  (1894).  "These 
cases  establish  the  doctrine  also  that 
while  a  ruling  which  undertakes  to 
define  the  influence  that  excludes  the 
confession,  and  does  so  erroneously, 
is  the  subject  of  an  appellate  revision, 
its  exercise  in  bringing  about  the  con- 
fession in  a  particular  instance  being 
a  fact,  is  not  subject  to  the  corrective 
power  of  this  Court."  State  r.  Crow 
son,  98  N.  C.  595  (1887).  Even  the 
finding  as  to  voluntariness,  being 
made  by  the  court,  is  occasionally 
spoken  of  as  raising  a  question  of 
law.  See,  for  example,  Burton  i;. 
State,  107  Ala.  108,  18  So.  285  (1895). 
This  is  done  apparently  on  the  theory 
that,  as  the  court  decides  questions 
of  law,  all  questions  which  the  Court 


2'02&  Voir  Dire  in  Pkesence  of  the  Juky.  §  1587 

§  1587.  (Introduction   of  Confession  into  Evidence);    (2) 

Hearing  of  the  Jury. —  Where  a  confession  of  guilt  is  offered,  the 
jury,  as  a  rule,  are  required  to  retire  from  the  court  room,  while 
the  facts  regarding  the  voluntary  nature  of  the  prisoner's  state- 
ment are  considered  by  the  court  and  its  admissibility  argued  by 
counsel  on  voir  dire}     Should  it  happen  that  the  jury  have  al- 
ready heard  a  defendant's  confession  at  the  time  that  he  moves 
for  the  preliminary  examination  of  the  witness  to  whom  the  con- 
fession is  made  in  order  to  ascertain  whether  the  statement  was 
voluntary  and  the  court  is  satisfied,  upon  the  evidence,  that  the 
confession  is  actually  voluntary,  no  error  is  committed  in  refus- 
ing the  application  for  a  preliminary  examination.^     The  object 
sought  by  the  exclusion  of  the  jury  is  now  unattainable.     "  The 
reason  for  the  rule  which  requires  that  the  defendant  shall  be 
given  full  opportunity  before  testimony  of  alleged  confessions  is 
given  to  show  that  the  same  were  involuntary  and  made  under 
the  influence  of  fear  produced  by  threats,  is  to  avoid  the  possi- 
bility of  a  jury  hearing  such  alleged  confessions  which  may  sub- 
sequently appear  to  be  inadmissible.     To  avoid  the  possibility 
that  a  jury  may  be  unconsciously  influenced  by  alleged  confessions 
admitted  in  evidence  and  afterwards  stricken  out  as  inadmissible 
requires  that  the  defendant's  right  to  said  preliminary  examina- 
tion should  be  rigidly  enforced  whenever  by  any  reasonable  possi- 
bility the  confessions  may  be  inadmissible  under  section  3'95  of 
the  Code  of  Criminal  Procedure. 

In  this  case  it  appeared  at  the  time  when  the  request  was 
made  for  a  preliminary  examination  that  it  was  not  in  fact  pre- 
liminary to  the  confessions,  but  that  the  defendant's  confessions 
had  been  already  heard  by  the  jury  and  that  the  testimony  then 
sought  only  related  to  the  execution  of  the  deed  and  to  a  repeti- 
tion of  confessions  already  in  evidence."  ^  In  the  absence  of 
statutory  regulation  to  the  contrary,  making  the  matter  one  of 
substantive  or  procedural  law,  the  question  as  to  whether,  and, 
if  so,  how  far,  witnesses  bearing  upon  the  voluntary  nature  of 
the  confession  shall  be  examined  in  presence  of  the  jury,  is  largely 

decides  are  those  of  law.     As  stated  2.  People  v.  Farmer,  194  N".  Y.  251, 

more  fully  elsewhere   (§§  78  ei  seq.)       87  N.  E.  457    (1909). 
this  is  a  misapprehension  which  has  3.  People  v.  Farmer,  194  N.  Y.  851, 

proved  productive  of  confession.  269,  87  N".  E,  457   (1909). 

§  1587-1.  State  v.  Gruff,  68  N.  J.  L. 
287,  53  Atl.  88  (1902)  ;  Kirk  v.  Terr., 
10  Okl.  46,  60  Pac.  797   (1900). 
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one  of  administration.*  Unless  the  defendant  has  been  preju- 
diced in  its  exercise,  the  administrative  action  will  not  be  reversed 
in  the  appellate  court.® 

§  1588.  (Introduction   of   Confession   into   Evidence);    (3) 

leaving  Question  to  the  Jury. —  In  favor  of  deciding  the  question 
of  the  voluntary  nature  of  a  confession  in  the  first  instance  upon 
voir  dire,  it  will  naturally  occur  to  the  presiding  judge  that  the 
matter  is  not  only  one  relating  to  the  admissibility  of  evidence 
but  concerns  also  the  application  and  enforcement  of  a  rule  of 
procedural  law.  With  either  aspect  of  the  matter,  the  judge  is 
obviously  more  competent  to  deal  than  is  the  jury.  These  con- 
siderations have,  in  many  cases,  led  to  the  discharge  of  this  duty 
by  the  court  at  the  stage  of  voir  dire}  Such  administrative  action 
by  the  presiding  judge  in  no  way  divests  the  jury  of  the  right 
entirely  to  disregard  the  confession,  in  their  deliberations,  should 


4.  State  r.  Barker,  (Wash.  1910) 
106  Pac.  133. 

5.  State  V.  Roselair,  (Or.  1910)  109 
Pac.  865. 

§  1588-1.  Alabama. —  JIcKinney  v. 
State,  134  Ala.  134,  32  So.  726 
( 1901 )  ;  Beckham  v.  State,  100  Ala. 
16,  17,  14  So.  859  (1893);  Sampson 
V.  State,  54  Ala.  241   (1875). 

Arkansas. —  Wallace  v.  State,  28 
Ark.  531   (1873). 

District  of  Columbia. —  Travers  v. 
U.  S.,  6  App.  Cas.  450    (1895). 

Florida. —  Kirby  i;.  State,  33  So. 
836  (1902)  ;  Holland  V.  State,  39  Fla. 
178,  22  So.  298    (1897). 

Indiana. —  Hank  v.  State,  148  Ind. 
238,  46  N.  E.  127,  47  N".  E.  465 
(1897). 

Iowa. —  State  v.  Storms,  113  Iowa 
385,  85  N.  W.  610,  86  Am.  St.  Rep. 
830    (1901). 

Kentucky. — Dugan  v.  Com.,  102  Ky. 
241,   43   S.  W.   418    (1897). 

Maryland. —  Nicholson  v.  State,  38 
Md.  140   (1873). 

Massachusetts. — Com.  v.  Antaya, 
184  Mass.  336,  68  N.  E.  331  (1903)  ; 
Com.  V.  Preece,  140  Mass.  277,  278 
(1885)  ;  Com.  V.  Nott,  135  Mass.  369 
(1883). 


Michigan. —  People  v.  Barker,  60 
Mich.  277,  27  N.  W.  539,  1  Am.  St. 
Rep.  501   (1886). 

Minnesota. —  State  v.  Holden,  42 
Minn.  350,  44  N.  W.  133   (1890). 

Mississippi. —  Draughn  r.  State,  76 
Miss.  574,  25  So.  153  (1898). 

Missouri. —  State  v.  Stibbens,  188 
Mo.  387,  87  S.  W.  460  (1905)  ;  State 
r.  MlcKenzie,  144  Mo.  40,  45  S.  W, 
1117  (1898). 

Montana. —  State  E.  Sherman,  90 
Pac.  981   (1907). 

New  Hampshire. —  Stat-e  i".  Squires, 
48  N.  H.  364    (1869). 

New  Jersey.—  State  r.  Gruff,  68  N. 
J.  L.  289,  53  Atl.  88   (1902). 

North  Carolina. —  State  v.  Efler, 
85  N.  C.   585    (1881). 

Ohio.—  Rufer  V.  State,  35  Ohio  St. 
469    (1874). 

Oklahoma. —  Kirk  v.  Terr.,  10  Okla. 
46,  60  Pac.  797    (1900). 

Pennsylvania. —  Fife!).  Com.,  29  Pa. 
437    (1857). 

South  Carolina. —  State  v.  Moor- 
man, 27  S.  C.  22,  2  S.  E.  621   (1887). 

Texas. —  Cain  v.  State,  18  Tex.  390 
(1857). 

Utah. —  State  v.  Bates,  25  Utah  1, 
69  Pac.  70   (1902). 
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they  regard  it  as  imtrustwortliy.^     In  the  absence  of  irrational 
action^  or  some  other  error  in  law*  the  ruling  of  the  trial  court 


Virginia. —  Smith's  Case,  10  Gratt. 
737    (1853). 

Wisconsin. —  Hintz  v.  State,  (Wis. 
1905)    104  N.  W.  110. 

United  States. —  U.  S.  v.  Stone,  8 
Fed.  233,  256   (1881). 

England. —  R.  ■;;.  Moore,  3  C.  &  K. 
153,  5  Cox  C.  C.  555,  3  Den.  C.  C.  523, 
IB  Jur.  631,  21  L.  J.  M.  C.  199 
(1852).  "  Whether  it  was  made 
voluntarily,  is  a  question  for  the  con- 
sideration and  determination  of  the 
court,  and  is  usually  shown  by  nega- 
tive answers  to  such  questions,  as 
whether  the  prisoner  had  been  told 
it  would  be  better  for  him  to  confess 
or  worse  for  him  if  he  did  not;  or 
whether  similar  language  had  been 
addressed  to  him.  The  better  test  is 
a  fair  and  just  consideration  of  the 
age,  condition,  situation  and  char- 
acter of  the  prisoner,  and  all  the  cir- 
cumstances attending  the  confession. 
These  may  satisfy  the  mind,  although 
the  usual  preliminary  questions  are 
answered  in  the  negative,  that  the 
confession  was  not  voluntary,  but 
sprang  from  the  flattery  of  hope,  or 
the  torture  of  fear  unduly  excited. 
Or  though  these  questions  may  not  be 
answered  negatively,  the  circum- 
stances attending  the  confession,  con- 
nected with  the  character  of  the 
prisoner,  may  clearly  indicate  that  it 
was  spontaneous,  and  not  affected  by 
hope  or  fear  springing  from  the  words 
or  conduct  of  others."  Johnson  v. 
State,  59  Ala.  37  (1877).  "The  evi- 
dence to  this  point,  being  in  its 
nature  preliminary,  is  addressed  to 
the  Judge,  who  admits  the  proof  of 
the  confession  to  the  jury,  or  rejects 
it,  as  he  may  or  may  not  find  it  to 
have  been  drawn  from  the  prisoner 
by  the  application  of  those  motives." 
Cain  V.  State,  18  Tex.  387  (1857). 
"  I  think  in  every  case  it  is  for  the 
Judge  to  decide  whether  the  words 
were   used    in    such    a   manner   and 


under  such  circumstancea  as  to  in- 
duce the  prisoner  to  make  a  confes- 
sion of  guilt  whether  such  confession 
were  true  or  no."  E.  v.  Garner,  1 
Den.  Cr.  C.  331  (1848),  per  Erie,  J. 

In  Georgia,  the  additional  require- 
ment is  made  that  the  court  should 
instruct  the  jury  that  the  voluntary 
character  of  the  confession  is  ulti- 
mately to  be  determined  by  them. 
Price  V.  State,  114  Ga.  855,  40  S.  E. 
1015  (1903). 

Matter  of  law. —  The  finding  has 
been  spoken  of  as  "  matter  of  law." 
Com.  V.  Culver,  126  Mass.  464 
(1879).  The  phrase  is  apparently, 
however,  employed  in  the  sense  in 
which  all  questions  decided  by  the 
judge  are  so  designated.  Com.  v. 
Culver,  126  Mass.  464  (1879)  ;  Ellis 
V.  State,  65  Miss.  44  (1887)  ;  State 
V.  Pike,  49  N.  H.  399,  407   (1870). 

2.  Com.  V.  Antaya,  184  Mass.  326, 
68  N.  E.  331  (1903)  ;  State  v.  York, 
37  N.  H.  181,  184  (1858).  "The 
humane  practice  in  this  Common- 
wealth is  for  the  judge,  if  he  decides 
that  it  is  admissible,  to  instruct  the 
jury  that  they  may  consider  all  the 
evidence,  and  that  they  should  ex- 
clude the  confession,  if,  upon  the 
whole  evidence  in  the  case,  they  are 
satisfied  that  it  was  not  the  volun- 
tary act  of  the  defendant.  Com.  v. 
Cuffee,  108  Mass.  258;  Com.  v.  Nott, 
135  Mass.  269;  Com.  v.  Smith,  119 
Mass.  305."  Com.  v.  Preece,  140  Mass. 
377,  378   (1885). 

3.  Sampson  v.  State,  54  Ala.  341 
(1875.)  "In  Cora.  v.  Tuckerman,  10 
Gray  (Mass.)  173,  190,  the  court 
states  the  rule  to  be  that  all  confes- 
sions — '  which  are  obtained  by 
threats  of  harm  or  promises  of  favor 
and  worldly  advantage,  held  out  by  a 
person  in  authority,  or  standing  in 
any  relation  from  which  the  law  will 
presume  that  his  communications 
would  be  likely  to  exercise   an   in- 
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will  not  be  disturbed  on  appeal.  This  is  especially  apt  to  be  the 
view  of  the  appellate  court  where  the  evidence  at  the  trial  was 
conflicting.® 

On  the  otheY  hand,  it  is  undoubted  that,  in  many  jurisdictions 
a  presiding  judge  may  admit  a  confession  without  ruling  as  to 
its  voluntary  character  under  the  rules  of  procedure,  leaving  to 
the  jury,  under  appropriate  instructions,  the  duty  of  refusing  or 
according  to  it  probative  weight  as  they  shall  or  shall  not  feel  that 
the  statement  was  voluntary  under  the  rules  of  procedure.®  This 
course  seeme  pa-rtieularly  expedient  where  the  evidence  with  re- 
gard to  the  material  facts  or  some  of  them,  is  conflicting.'^    This 


fluence  o\ier  the  mind  of  the  accused, 
are  to  be  excluded  from  the  hearing 
of  judicial  tribunals."  Again: 
"  Whether  the  court  improperly  ad- 
mits them  cannot  be  determined  by 
reference  to  judicial  authorities, 
which  can  only  supply  the  principle 
of  law  which  is  to  constitute  a 
standard  of  decision;  but  in  every 
case  the  admissibility  in  evidence  of 
confessions  must  depend  upon  the 
peculiar  state  of  facts  and  circum- 
stances existing  in  that  case.'  Com. 
V.  Morey,  1  Gray,  461,  463;  U.  S.  f. 
Nott,  1  McLean,  499."  U.  S.  v. 
Stone,  8  Fed.  Rep.  333,  254  (1881), 
per  Hammond,  J. 

4.  Com.  V.  Piper,  130  Mass.  188 
(1876). 

5.  Com.  V.  P*-eece,  140  Mass.  277, 
278,   5  N.  E.  494    (1885). 

6.  Georgia. —  Willis  v.  State,  93 
Ga.  208  (1893);  Bailey  r.  State,  80 
Ga.  359,  9  S.  E.  1072   (1887). 

lotoa. —  State  v.  Storms,  113  Iowa 
385,  85  N.  W.  618,  86  Am.  St.  Rep. 
380    (1901). 

Massachusetts. — ^Com.  v.  Burrough, 
162  Mass.  513,  39  N".  E.  184  (1895)  ; 
Com.  V.  Russell,  156  Mass.  196 
(1892);  Com.  17.  "Culver,  126  Mass. 
464  (1879);  Com.  v.  Smith,  119 
Mass.  305   (1876). 

Michigan. —  People  r.  Robinson,  86 
Mich.  415,  49  N.  W.  260   (1891). 

Mississippi. —  Garrard  v.  State,  50 
Miss.  147    (1874). 


Missouri. —  State  v.  Moore,  160  Mo. 
443,  61  S.  W.  199    (1900). 

New  Jersey. —  Roesel  v.  State,  62 
N.  J.  L.  216,  41  Atl.  408    (1898). 

New  York. — JPeople  v.  White,  17 
N.  Y.  Cr.  R.  538,  68  N.  E.  630 
(1903)  ;  People  v.  Cassidy,  133  N.  Y. 
612,  30  N.  E.  1003  [affirming  14  N. 
Y.  Suppl.  349  (1892)]. 

Ohio. —  Burdge  v.  State,  53  Ohio  St. 
512,  42  K  E.  594   (1896). 

Pennsylvania. —  Com.  v.  Epps,  193 
Pa.  St.   512,  44  Atl.   570    (1899). 

Texas. —  Johnson  v.  State,  (Cr. 
App.)  94  S.  W.  224  (1906)  ;  Sanchez 
V.  State,  (Tex.  Cr.  App.  1904)  78  S. 
W.  50tt;  Williams  t\  State,  (Cr.  App. 
1901)    65  S.  W.  1059. 

United  States. —  Wilson  v.  U.  S., 
162  U.  S.  613,  16  S.  Ct.  895,  40  L. 
ed.  1090  (1895).  "Whether  there 
was  any  inducement  held  out  by  the 
magistrate  to  make  the  confession, 
was  ii  fact  within  tlie  province  of  the 
jury  to  decide."  Garra*-d  l".  State,  50 
Miss.  147   (1874). 

7.  Alaliama. —  Goodwin  i\  State,  15 
So.   Rep.   571    (1894). 

District  of  Columbia. —  Brady  v. 
U.  S.,  1  App.  246    (1893). 

Illinois. — Zuckerman  r.  People,  213 
111.  114,  72  N.  E.  741   (1904). 

Iowa. —  State  v.  Westcott,  (Iowa 
1905)    104  TSr.  W.  341. 

Massachusetts. —  Com.  r.  Burrough, 
162  Mass.  513,  39  N.  E.  184  (1894)  ; 
Com.  V.  Piper,  120  Mass.  188  (1876). 
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has  even  been  spoken  of,  by  high  authority,  as  being  a  matter  of 
right.^  In  any  case  where  the  judge  feels  a  serious  doubt  on  the 
evidence  as  to  what  his  holding  should  be,  this  course  may  be 
adopted.®  It  has,  at  least,  the  very  decided  administrative  ad- 
vantage that  it  expedites  the  trial  by  causing  the  issue  to  be  tried 
but  once ;  and  not,  in  the  first  place,  to  the  judge  and  over  again 
later  to  the  jury.-^** 

The  further  gain  to  the  cause  of  justice  is  presented  that  the 
judge  will  not  prejudice  the  rights  of  the  community  to  the  pun- 
ishment of  crime  by  declining  to  allow  the  jury  to  consider  a 
confession  upon  which  they  might  themselves  have  felt  justified 
in  acting.  It  is  not  to  be  anticipated  that  a  judge  will  permit 
the  jury  to  consider  the  probative  force  of  any  confession  upon 
which  they  would  not  be  justified,  as  a  matter  of  legal  reasoning, 
in  acting.  ■^•'■ 

This  power  of  the  court  is  by  no  means  universally  conceded.-'^ 


Missouri. —  State  v.  Stibtiens,  188 
Mo.  387,  87  S.  W.  460  (1905)  ;  State 
V.  Jones,  171  Mo.  401,  71  S.  W.  680 
(1903). 

Neio  York. —  People  v.  Meyer,  56 
N.  E.  758  (1900);  People  V.  Mac- 
kinder,   80  Hun    (N.  Y.)    40    (1894). 

North  Carolina. — State  v.  Crow- 
son,  98  N.  C.  595    (1887). 

Pennsylvania. —  Com.  v.  Johnson, 
162  Pa.  St.  63    (1894). 

South  Carolina. —  State  v.  Howard, 
35  S.  C.  197   (1891). 

Vermont. —  State  v.  Gorham,  67 
Vt.  365   (1894). 

Wisconsin. —  Shephard  v.  State,  88 
Wis.  185   (1894). 

Wyoming. —  Clay  v.  State,  86  Pac. 
17  (1906).  See  also.  State  v.  Young, 
67  N.  J.  L.  223,  51  Atl.  939  (1902). 
It  has  been  suggested  that  this  course 
is  "  rather,  by  consent  than  other- 
wise," neither  party  desiring  to  take 
the  ruling  of  the  presiding  judge  on 
the  question  of  competency.  Com.  v. 
Culver,  126  Mass.  464  (1879).  Where 
no  substantial  conflict  exists  on  the 
testimony,  the  court  is  under  no  ob- 
ligation to  submit  the  question  to  the 
jury.  State  i).  Inman,  (Kan.  1905) 
79  Pac.  163. 
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8.  People  V.  Zigouras,  163  N.  Y. 
250,  57  N.  E.  465  (1900);  Com.  v. 
Epps,  193  Pa.  St.  512,  44  Atl.  570 
(1899). 

9.  Burdge  v.  State,  53  Ohio  512,  43 
N.  E.  594   (1896). 

10.  Young  V.  State,  68  Ala.  578 
(1881);  Redd  v.  State,  69  Ala.  260 
(1881).  In  other  words,  the  same 
facts  which  the  judge  uses  to  find 
voluntariness  must  be  employed  by 
the  jury  to  determine  weight.  Kirk 
V.    Terr.,    10    Okl.    46,    60    Pac.    797 

(1900). 

11.  On  the  contrary  it  has  been  held 
to  be  an  abuse  of  discretion,  i.  e.,  bad 
administration,  for  a  presiding  judge 
who  feels  that  the  circumstances  under 
which  a  confession  was  obtained  are 
such  as  to  indicate  that  it  was  not 
voluntary  to  leave  the  matter  to  the 
jury.  Lorenz  v.  United  States,  84 
App.  D.  C.  337    (1904). 

12.  State  V.  Duncan,  64  Mo.  263 
(1876),  A  counter  administrative 
canon  regards  it  as  a  substantial 
right  of  the  party  litigant  to  have  all 
preliminary  questions  of  admissibility 
passed  upon  by  the  judge.  §§  408 
et  seq. 
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§  1589.  (Introduction    of    Confession    into    Evidence;    [3] 

Leaving  Question  to  the  Jury) ;  Function  of  the  Jury In  other 

words,  a  large  part  of  the  administrative  reason  for  placing  at 
once  the  entire  matter  of  the  confession  before  the  jury  under 
appropriate  alternative  instructions,  is  that  the  jury  will  be 
obliged  to  find  the  question  of  voluntariness  in  connection  with 
the  judicial  duty  of  determining  the  probative  force  of  the  con- 
fession. ■"■  Though  it  may  be  within  the  rights  of  the  defendant 
to  require  the  court  to  pass  upon  the  question  whether  the  state- 
ments are  so  far  voluntary  as  to  be  competent,  he  is  not  pre- 
cluded by  an  adverse  decision  on  the  point  from  contending  to 
the  jury  upon  the  same  facts  or  any  other  evidence  that  the  state- 
ments are  entitled  to  no  weight  and  accordingly  should  be  dis- 
regarded.^ Under  such  circumstances,  the  judge  may  find  it  con- 
venient to  transfer  to  them  also  the  enforcement  of  the  procedural 
rule  of  exclusion  which,  as  a  matter  of  law,  is  more  properly 
within  his  own  province.  Should  he,  in  the  ordinary  case,  de- 
cline to  enforce  the  procedural  rule  in  the  first  instance,  his  action 
in  admitting  the  confession  as  a  piece  of  evidence  simply  passes 
its  consideration  along  to  the  jury,  who  are  charged  with  the 
duty  of  judging  as  to  its  proper  probative  effect.  With  this  the 
judge  has  nothing  to  do  at  this  stage.^  The  jury  may  even,  in 
effect,  revise  and  overrule  the  judge's  action  and  find  that  to  be 
untrustworthy  which,  on  the  same  tests,  he  has  found  to  be  reason- 
ably credible.'*  The  relations,  in  this  particular,  of  the  jury  and 
the  presiding  judge  are  fully  and  accurately  stated  by  the  su- 

§  1589-1.  The  procedural  rule  re-  conduces  in  any  degree  to  that  con- 

jecting  an  "  involuntary  "  confession  elusion  is  admissible.''    Oain  v.  State, 

continues     throughout     the     case.—  18  Tex.  387   (1857). 

"  Before  evidence  of  a  confession  can  2.  Com.  v.  Culver,   126  Mass.  464 

be  admitted,  it  devolves  on  the  prose-  (1879). 

cution   to   satisfy   the  court  that   it  3.  §  1602. 

•was  voluntarily  made  by  the  prisoner.  4.   Georgia. — Price  v.  State,  114  Ga. 

But  if  after  it  has  been  admitted,  it  855,  40  S.  E.  1015   (1902). 

appears  that  it  Was  not  so  made,  it  is  Iowa. —  State  v.  Storms,  113  Iowa 

the  duty  of  the  Court  to  withdraw  385,  85  N.  W.  610  (1901). 

the  evidence  from  the  jury,  and  of  the  Massachusetts. —  Cora.    v.    Antaya, 

jury  wholly  to  disregard  it.     Where  (Mass.  1903),  68  N.  E.  331. 

it  has  been  received,  and  has  gone  to  Mississippi.— <3i3.TrSi,y>3:  v.  State,   50 

the   jury,   it   is   the  undoubted  right  Miss.  152   (1874). 

of  the  prisoner   to   show,   if   he  can,  Missouri. —  State  v.  Jones,  171  Mo. 

that  it  was  not,   in  fact,  voluntary,  401,  71  S.  W.  680   (1903). 

and  therefore  is  not  to  have  weight  Montana. — State  V.  Tighe,  37  Mont, 

against  him;  and  any  evidence  which  327,  71  Pac.  3   (1903). 
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preme  court  of  Alabama.®  Speaking  of  confessions,  the  court  by 
Coleman,  J.,  say:  "Having  been  declared  competent  and  ad- 
missible they  [confessions]  are  before  the  jury  for  considera- 
tion. The  jury  have  no  authority  to  reject  them  as  incompetent. 
But  the  jury  are  the  sole  judges  of  the  truth  and  weight  to  be 
given  confessions,  as  they  are  of  any  other  fact.  In  weighing 
the  confessions,  the  jury  must  take  into  consideration  all  the  cir- 
cumstances surrounding  them,  and  under  which  they  were  made, 
including  those  under  which  the  court  declared  as  matter  of  law; 
they  were  voluntary.  In  weighing  confessions  the  jury  neces- 
sarily consider  those  facts  upon  which  their  admissibility,  as 
having  been  voluntarily  made,  depends.  While  there  is  no  power 
in  the  jury  to  reject  the  confessions  as  being  incompetent,  there 
is  no  power  in  the  court  to  control  the  jury  in  the  weight  to  be 
given  to  facts.  The  jury  may,  therefore,  in  the  exercise  of  their 
authority  and  within  their  province,  determine  that  the  confes- 
sions are  untrue,  or  not  entitled  to  any  weight,  upon  the  ground 
that  they  were  not  voluntarily  made.  The  court  passes  upon  the 
facts  merely  for  the  purpose  of  determining  their  competency 
and  admissibility.  The  jury  pass  upon  the  same  facts,  and  in 
connection  with  other  facts,  if  there  are  other  facts,  in  determining 
whether  the  confessions  are  true  and  entitled  to  any  and  how  much 
weight.  The  court  and  jury  each  have  a  well  defined  and  separate 
province.  It  follows,  that  although  the  jury  may  come  to  the  con- 
clusion that  the  confessions  were  not  voluntary,  yet  if  from  extrin- 
sic evidence  or  from  their  character  and  the  circumstances,  the 
jury  are  satisfied  that  they  are  true,  the  jury  should  act  upon 
them." 

§  1590.  (Introduction  of  Confession  into  Evidence;  [3] 
Leaving  Question  to  tlie  Jury;  Function  of  the  Jury);  Eights  of 
Accused  upon  Cross-Examination. —  Whatever  may  be  his  right  on 
voir  dire,^  it  is  not  doubted  that,  as  necessary  to  the  preservation 

0/mo.— Burdge   v.    State,    53    Ohio  Texas. —  Hamlin  v.   State,   39  Tex. 

513,  43  N.  E.  594   (1895).  Cr.  579,  47  S.  W.  656   (1898). 

JTeio  Jersey. —  Bullock  v.  State,  65  United   States. —  Wilson   v.   U.   S., 

N.  J.  L.  557,  47  Atl.  63   (1900).  162  U.  S.  613,  16  Sup.  895    (1896). 

jYew  Yorlc. —  People  v.  White,   (N.  5.  Burton  v.  State,  107  Ala.  108,  18 

Y.  1903)    68  N.  E.  630.  So.  285    (1895). 

rcnnsylvania.— Com.  v.   Epps,  193  §  1590-1.  §§  1578  et  seq. 
Pa.  512,  44  Atl.  570   (1899). 

South   Dakota. —  State   v.   Vincent, 
S.  D.  1902)    91  N.  W.  347. 


§1591 


Confessions. 


2036 


of  his  right  to  a  trial  by  jury,  the  accused  is  entitled  at  the  stage 
of  cross-examination  in  chief  ^  as  of  right,^  to  elicit,  within  limits 
prescribed  by  reason,  the  infirmative  considerations  which  tend 
to  show  that  he  did  not  really  mean  what  he  said. 

§  1591.  Probative  Force;  Infirmative   Considerations Having 

considered,  in  some  detail,  the  confession  from  the  standpoint  of 
procedure,  it  may  be  appropriate  to  view  it,  somewhat  briefly, 
from  that  of  the  logic  of  human  experience,  i.  e.,  of  reason.  So 
regarded,  it  is  obvious  that  while  an  acknowledgment  of  guilt 
may,  when  made  deliberately  and  by  reason  of  its  truth,-^  possess 
marked  elements  of  probative  force,^  it  is  nevertheless  subject, 
under  various  sets  of  circumstances,  to  grave  infirmative  consid- 
erations. That  a  person  should  falsely  accuse  himself  of  having 
been  guilty  of  a  serious  crime  may  seem  grossly  improbable.^  This 
circumstance  is  calculated  to  give  a  well  considered  confession, 
made  by  a  person  of  perfectly  balanced  mind,  high  evidentiary 
value.  That  false  self-accusation  of  crime  has  repeatedly  taken 
place,  is,  however,  a  matter  of  notoriety.     Perhaps  the  most  ob- 


2.  §  378.  "It  is  the  privilege  of 
defendants'  counsel  and  the  better 
practice."  Willis  v.  State,  43  Neb. 
102    (1894). 

3.  Louisiana. —  State  v.  Miller,  42 
La.  Ann.  1186,  8  So.  309,  21  Am.  St. 
418   (1890). 

Neiraska. — Willis  v.  State,  43  Neb. 
102,  61  N.  W.  254    (1894). 

Neio  Jersey. —  State  v.  Hill,  65  N. 
J.  L.  626,  47  Atl.  814    (1900). 

Ohio. —  Rufer  v.  State,  25  Ohio  St. 
464  (1874). 

United  States. —  White  V.  U.  S.,  29 
Fed.  Cas.  No.  17,558,  1  HayW.  &  H. 
127    (1843). 

§  1591-1.  State  v.  Carr,  53  Vt.  37 
(1880). 

2.  §§  1591  et  seq. 

Levamen  probationis. —  Properly 
speaking,  the  confession  is  rather 
levamen  probationis  than  proiatio. 
"  Illud  igitur  imprimis,  ut  hinc  potis- 
eimum  exordiar,  non  est  ignorandum, 
quod  etsi  confessioni  inter  proba- 
tionum  species  locum  in  prffisentia 
tribuerimus;    cuiicti   tamen  fere  Dd. 


unanimes  sunt  arbitrati  ipsam  potius 
esse  ab  onere  probandi  relevationem, 
quam  proprie  probationem."  Mascard 
de  Prob.,  vol.  i.,  quaest.  7,  nn.  1,  10, 
11. 

Medical  value. —  For  some  consid- 
eration of  the  value  of  confessions 
from  the  standpoint  of  medical  juris- 
prudence see  N.  Y.  Med.  Leg.  Soc. 
papers,  v.  1  (W.  A.  Hammond)  ; 
Jurid.  Soc.  papers,  v.  3  (C.  H.  Hop- 
wood). 

3.  California. — People  v.  Miller,  122 
Cal.  84,  54  Pac.  523    (1898). 

Kentucky. —  Collins  v.  Com.,  26  S. 
W.  1,  13  Ky.  L.  Rep.  835   (1894). 

Nebraska. — ^  Taylor  v.  State,  37  Xeb. 
788,  56  N.  W.  623    (1893). 

Ohio. —  Moore  v.  State,  3  Ohio  St. 
500    (1853). 

Oregon. —  State  v.  Porter,  32  Or. 
135,  49  Pac.  964  (1897). 

Texas. —  Runnells  v.  State,  42  Tex. 
Cr.  555,  61  S.  W.  479   (1901). 

Vermont. —  State  v.  Carr,  53  Vt.  37 
(1880). 
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vious  reason  for  this  lies  in  the  fact  that  the  mind  of  the  average 
person  accused  of  crime  is  not,  at  the  time  when  such  statements 
are  made,  well  balanced. 

§  1592.  (Probative  Force;  Infirmative  Considerations);  Hope 

and  Fear. —  It  by  no  means  follows  from  the  mere  fact  that  a 
statement  is  made  that  it  is  believed  by  the  declarant  to  be  true. 
It  may  have  been  made  on  account  of  some  other  motive.  This 
may  be  fear  of  a  future  calamity  to  the  accused  in  connection 
with  the  proceedings  under  which  he  is  held  if  he  does  not  make  a 
statement  which  shall  be  satisfactory  to  those  in  control  of  them. 
Or  the  statement  may  arise  from  the  hope  of  some  benefit  coming 
to  him  in  this  connection  but  contingent  upon  making  a  declara- 
tion which  shall  please  the  persons  who  have  such  favors  to  give. 
In  other  words,  the  same  misleading  inducements  of  hope  or  fear 
made  to  the  speaker  by  persons  in  authority  which  constitute  the 
conditions  under  which  the  rule  of  procedure  rejects  the  "  in- 
voluntary "  confession,  may  equally  well,  under  a  rational  system, 
be  regarded  by  a  jury  as  infirmative  considerations  affecting  its 
weight.-^    Under  a  rational  system  of  administration,  the  confes- 


§  1592-1.  Alabama. —  Beckham  v. 
State,  100  Ala.  15  (1893);  Young 
V.  State,  68  Ala.  575   (1881). 

Arkansas. —  Williams  v.  State,  63 
Ark.  527,  39  S.  W.  709   (1897). 

Georgia. —  Cornwall  v.  State,  91  Ga. 
277,  283,  18  S.  E.   154    (1892). 

Massachusetts. — ^Com.  v.  Cuffee,  108 
Mass.  288   (1871). 

Michigan. —  People  v.  Walcott,  51 
Mich.  612  (1883). 

Minnesota. —  State  v,  Staley,  14 
Minn.  113  (1869). 

Mississippi. —  Garrard  v.  State,  50 
Miss.  151  (1874)  ;  Frank  v.  State,  39 
Miss.  711    (1861). 

Missouri. —  State  v.  Anderson,  96 
Mo.  249,  9  S.  W.  636   (1888). 

Wevada. —  State  v.  Carrick,  16  Nev. 
128   (1881). 

New  Jersey. —  Bullock  v.  State,  65 
N.  J.  L.  557,  47  Atl.  62   (1900). 

New  York. —  People  v.  McGloin,  91 
N.  Y.  246   (1883). 

North  Carolina. —  State  v.  Mitchell, 
Phillips  L.  (N.  C.)  449   (1868). 


Ohio. —  Price  v.  State,  18  Ohio  St. 
419   (1868). 

South  Carolina. —  State  v.  Motley, 
7   Rich.  L.   337    (1854). 

Tennessee. —  Deathridge  v.  State,  1 
Sneed  79   (1853). 

Vermont.—  State  v.  Wallcer,  34  Vt. 
302   (1861). 

Virginia. — ^ShifiSet's  Case,  14  Gratt. 
661,  665    (1858). 

United  States. —  Hopt  v.  Utah,  110 
U.  S.  585,  4  Sup.  Ct.  202  (1883); 
U.  S.  V.  Graff,  14  Blatchf.  387  (1878). 

England.— B..  v.  Gilles,  11  Cox  Cr. 
73  (1866)  ;  R.  V.  Baldry,  2  Den.  Cr. 
6,  432,  446    (1852). 

"No  reliance  can  be  placed  upon 
admissions  of  guilt  so  obtained;  for 
the  very  obvious  reason  that  they  are 
not  made  because  they  are  true,  but 
because,  whether  true  or  false,  the 
accused  is  led  to  believe  it  is  for  his 
Interest  to  make  them."  People  v. 
Walcott,  51  Mich.  612  ( 1883 ) .  "  The 
law  excluding  confessions  is  based  in 
a  spirit  of  charity  for  the  weakness  of 
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sion  so  affected  would  be  excluded  by  the  presiding  judge  only 
when  it  would  be  unreasoiiable  for  the  jury  to  accord  it  any 
weight  in  their  deliberations.  Should  it  still  remain  rational 
that  the  jury  should  act  upon  it,  the  confession  would  go  to 
them,  notwithstanding  the  infirmative  considerations,  to  receive 
such  weight  as  they  may  see  fit  to  give  it.^  This  would  be  done 
on  the  same  principle  that  admits  the  testimony  of  a  witness 
though  procured  or  colored  by  threats,^  leaving  cross-examination 
the  task  of  minimizing  the  force  of  the  evidence  by  showing  the 
infirmative  considerations.  The  peculiarity  of  procedure  in  deal- 
ing with  confessions  is  that  it  treats  the  quality  of  voluntariness 
as  a  condition  precedent  to  admissibility,  instead  of  regarding  it 
as  a  consideration  bearing  on  the  question  of  credibility. 


human  nature,  and  resta  upon  the 
theory,  that  a  man  when  charged  with 
crime  and  threatened  with  the  punish- 
ment of  tlie  law,  or  promised  immun- 
ity therefrom,  may  be  induced  wliile 
in  an  alarmed  and  excited  condition 
of  mind,  to  make  statements  that  are 
not  true."  State  v.  Carrick,  16  Nev. 
120,  122  (1881).  "Wlien  the  com- 
petency of  a  confession  is  drawn  in 
question,  the  correct  inquiry  in  every 
such  case  is,  whether  the  inducement 
was  such  as  to  lead  the  prisoner  to 
suppose  that  it  would  be  better  for 
him  to  confess  himself  guilty  of  a 
crime  he  did  not  commit."  State  v. 
Harrison,  115  N.  C.  706  (1894).  "In 
deciding  this  point  the  chief  question 
is,  whether  the  inducement  held  out 
was  calculated  to  make  the  confession 
an  untrue  one.  If  not,  it  will  be 
admissible."  Fife  v.  Com.,  29  Pa.  St. 
429  (1857).  "It  is  a  trite  maxim 
that  the  confession  of  a  crime,  to  be 
admissible  against  the  party  confess- 
ing must  be  voluntary;  but  this  only 
means  that  it  shall  not  be  induced 
by  improper  threats  or  promises,  be- 
cause under  such  circumstances  the 
party  may  have  been  influenced  to 
say  that  which  is  not  true,  and  the 
supposed  confession  cannot  be  safely 
acted  on."     Scott's  Case,  1  Dears.  & 


B.  58  (1856).  "Confessions  are  re- 
ceived in  evidence,  or  rejected  as  in- 
admissible under  a  consideration 
whether  they  are  or  are  not  entitled 
to  credit.  A  free  and  voluntary  con- 
fession is  deserving  of  the  highest 
credit,  because  it  is  presumed  to  flow 
from  the  strongest  sense  of  guilt,  and 
therefore  it  is  admitted  as  proof  of 
the  crime  to  which  it  refers.  But  a 
confession  forced  from  the  mind  by 
the  flattery  of  hope  or  by  the  torture 
of  fear  comes  in  so  questionable  a, 
shape  when  it  is  to  be  considered  as 
evidence  of  guilt  that  no  credit  ought 
to  be  given  to  it,  and  therefore  it  is 
rejected."  Warickshall's  Case,  1 
Leach  Or.  C,  3d  ed.,  263   (1783). 

2.  This  is  at  present  the  rule  in 
civil  causes,  Newhall  v.  Jenkins,  2 
Gray  564  (1854). 

It  is  difficult,  however,  to  resist  the 
conclusion  that  such  a  distinction  is 
without  basis  in  reason ;  and  that  the 
same  rule  should  apply  equally  to 
civil  cases,  and  that  duress  should 
as  properly  exchide  in  civil  as  in 
criminal  cases.  State  v.  Willis,  71 
Conn.  293,  41  Atl.  820   (1898). 

3.  Newhall  v.  Jenkins,  2  Gray  563 
(1854)  ;  State  v.  Geddes,  23  Mont.  68, 
55  Pac,  919   (1899)    (accomplice). 


2039  Controlling  Judicial  Admission.     §§  1593, 1594 

§    1593.    (Probative    Force;    I  normative    Considerations); 

Offers  of  Compromise. —  Tlie  psychology  of  the  criminal  is,  in  a 
sense,  morbid.  The  difficulty  of  understanding  the  false  confes- 
sions which  have  occasionally  been  made  is,  as  it  were,  part  of 
the  mystery,  the  insanity,'  of  crime  itself.  The  rewards  which 
unlawful  conduct  seems  to  reach  are  occasionally  so  paltry  as  to 
leave  much  conduct  without  apparent  motive.  The  furtive  cun- 
ning seems  so  abnormally  adroit  in  some  respects  and  so  con- 
spicuously blind  in  others.  The  seriousness  and  certainty  of  the 
ultimate  consequences  weigh  so  little  in  comparison  with  a  present 
advantage,  small  though  it  be.  To  a  certain  class  of  such  minds, 
the  first,  apparently  overpowering,  impulse  upon  coming  within 
the  physical  power  of  the  law  is  that  of  escape,  practically  regard- 
less of  price.  The  instinct  apparently  is  to  bargain,  to  make  the 
best  terms  possible  with  his  captors.  To  gain  this,  he  will  accuse 
himself  or  sacrifice  his  companions.  To  statements  so  made  may 
well  attach  in  certain  cases,  the  infirmative  considerations  which 
have  been  seen  to  affect  offers  of  compromise  in  a  civil  case.^  In 
fact,  in  many  instances,  a  confession  might  almost  be  defined  as  an 
offer  by  a  defendant  in  a  criminal  case  to  compromise  with  the 
prosecution.^ 

§  1594.  (Probative  Force);  Judicial  Confessions ITo  con- 
fession, as  a  substitute  for  evidence,  is  conclusive.  The  confess- 
ing party  is  not  concluded  even  by  a  judicial  statement,  final  as 
this  may  be,  in  a  procedural  sense,  for  the  purposes  of  the  case 
itself.  The  defendant  who  has  pleaded  guilty  in  a  criminal  case 
may  seek  to  minimize  or  control  the  effect  of  his  statement  should 

§  1593-1.    §  1493.  the    prosecution   should   ,be    dropped, 

8.  §§  1439  et  seq.  and  it  was  dropped,  on  signing  the 

3.  "  In  civil  oases,  what  is  confessed  paper.    Under  the  circumstances  then 

by   way    of   compromise,    or    to   buy  surrounding  him,  the  defendant   was 

peace,   is  never   allowed  to  be  taken  willing  to  make  any  sort  of  admis- 

advantage  of,  and  made  evidence,  in-  sion,  not  supposing  it  would  be  used 

asmuch  as   the   admission  may   have  against  him  before  a  grand  jury,  or 

been  made,  not  from  a  consciousness  elsewhere."    Austine  v.  People,  51  111. 

of  the  validity  or  justice  of  the  claim  236,  240   (1869). 

set  up,  but  from  a  desire  to   avoid  A   threat  to   bring  a   civil   action 

litigation.    The  rule  is  not  essentially  may  render  a  confession  of  crime  so 

diflferent  in  criminal  cases.     In  such  unreliable   and   untrustworthy   as  to 

cases,  a  confession,  as  we  have  before  be  irrelevant,  for  precisely  the  same 

said,   can   never   be   received   in   evi-  reasons  that  an  offer  of  compromise 

dence,  when  the  defendant  has  been  is  irrelevant.     Cropper  v.  U.  S.,  Morr. 

influenced  by  any  threat  or  promise.  (Iowa)   259   (1843). 
The   promise   in  this  case  was,   that 
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it  be  offered  against  him  on  another  occasion.  He  may,  for  ex- 
ample, show  on  such  an  occasion  that  he  did  not  then  know  the 
nature  of  the  charge  against  him  to  which  he  was  pleading,^  or 
did  not  suppose  the  plea  would  be  used  as  a  confession.^  It  is 
open  to  him  to  contend  that  he  is,  in  point  of  fact,  not  guilty  of 
the  offense  claimed  although  he  has  pleaded  guilty  to  it  at  another 
time.* 

§  1595.  (Probative  Force);   Corroboration  reqtiired. —  It  has 

frequently  been  provided,  in  pursuance  of  the  idea  that  it  is  a 
proper  function  of  substantive  law  to  control  the  operations  of  the 
reasoning  faculty,  that  a  jury  should  not  act  upon  the  mere  con- 
fession of  the  accused,  however  voluntary.  To  create  a  prima 
facie  case,  the  confession  must  be  corroborated.''^  In  case  of  extror 
judicial  confessions,  for  example,  it  has  been  enacted  by  statute 
in  Georgia,^  Kentucky,*  Minnesota,^  New  York  ®  and  other  states, 
that  an  uncorroborated  confession  shall  not  be  taken  to  establish 
the  offence  charged  both  as  to  the  corpus  delicti  and  the  defend- 
ant's connection  with  it.® 

The  early  English  law  and  that  of  Canada  leaves  the  reason  un- 
aided or  unregulated  by  a  rule  of  substantive  law.  "  That  a  con- 
fession alone  is  euifieient  to  justify  a  conviction  has  been  law 
since  1789 :  Wheeling's  Case,  1  Leach  Slln.  Before  that  time,  and 
indeed  since,  there  had  been  considerable  discussion  whether  an 
extraj'udicial  confession,  uncorroborated  in  any  way  whatever,  is 
sufficient  to  found  a  conviction:  Taylor  on  Evidence,  sec.  686 ;  but 
the  doubt  has  not  received  any  judicial  sanction  for  many  years."  '' 

§  1594^1.  Murmutt  v.  State,   (Tex.  2.  Crowder    v.    State,    56    Ga.    44 

Cr.  App.  1902)   67  S.  W.  508.  (1876). 

2.  Murmutt    v.    State,     (Tex.    Cr.  3.  Cunningham    v.    Com.,    9    Bush 
App.  1903)   67  S.  W.  508.  (Ky.)   149   (1872). 

3.  Murmutt  v.  State,  (Tex.  Cr.  App.  4.  State  v.  New,  23  Minn.  76  (1875). 
1902)   67  S.  W.  508.  5.    People    v.    MoGloin,    91    N.    Y. 

§  1595-1.  Hubbard  v.  State,    (Ark.  241   (1883). 

1905)   91  S.  W.  11;  Wilson  v.  State,  6.   But  even   where  it   is   required 

6  Ga.  App.  16,  64  S.  E.  112   (1909)  ;  that  the   death   of   the  decedent  and 

West  V.    State,    6   Ga.   App.   105,   64  that    the    defendant    committed    the 

S.   E.   130    (1909);   Ruclter  V.   State,  offence  of  killing  him  should  be  proved 

2  Ga.  App.  140,  58  S.  E.  295  (1907)  ;  as   independent   facts,   the   confession 

Brown  i;.  Com.,  (Ky.  1909)  118  S.  W.  of  the   accused  may  be  used  as  evi- 

945.     The  extrajudicial  admissions  of  dence  of  his  connection  with  the  crime 

the    aocuesd    are    not     sufficient    of  charged.    People  v.  Brasoh,  193  N.  Y. 

themselves  to  sustain  a  conviction  for  46,  85  N.  E.  809    ( 1908 ) . 

arson.    People  v.  Saunders  (Cal.  App.  7.  Rex  r.  Graf,  13  Ont.  Wkly.  943 

1910),  110  Pac.  825.  (1909). 
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§  1596.  (Probative  Force;  Corroboration  required);  Ju- 
dicial Confessions. —  Where  the  confession  is  judicial,^  for  ex- 
ample, is  made  by  plea  of  guilty  in  open  court/  it  constitutes,  if 
voluntary,  a  complete  waiver  of  proof,  levamen  prohationis,  as  to 
all  necessary  elements  of  the  offence,  both  as  to  its  commission  by 
some  one,  the  corpus  delicti,  and  also  that  the  accused  committed 
the  act.  Such  is  the  precise  object  of  the  plea  of  guilty ;  and  while 
the  court  may  well  hesitate  in  the  case  of  an  ignorant,  unadvised 
or  illadvised  defendant,  in  a  serious  matter,  to  accept  such  a  plea,^ 
still,  when  received  by  the  court,  it  is  sufficient  to  warrant  convic- 
tion and  the  execution  of  sentence.*  Purther  corroboration  is 
not  required. 

§  1597.  (Probative  Force;  Corroboration  required);  What 
constitutes  Corroboration. —  What  shall  be  deemed  to  constitute 
corroboration  of  a  confession  in  any  particular  case  presents,  as 
a  rule,  a  question  of  but  slight  difficulty.  Circumstances  which 
tend  to  render  more  probable  the  facts  stated  in  the  confession 
corroborate  it.^  In  other  words,  any  objective  fact,  drawn  from 
the  reality  of  things,  which  tends  to  establish  that  the  subjective 
statement  of  the  declarant  asserts  the  existence  of  circumstances 
which  correlate  with  the  requirements  of  time,  space  and  causa- 
tion, furnishes  corroboration  of  the  statement  itself.^  The  corrobor- 
ating circumstance  may  be  indicated  by  the  confession  itself,  as 
where  the  latter  contains  the  assertion  of  an  independent  fact 
which  upon  investigation,  is  shown  to  have  been  correctly  stated  by 
the  accused.^  For  example,  should  it  appear  that  the  position  of  the 
body  of  a  deceased  person*  was  stated,  for  the  first  time,  in  course 

§  159G-1.    §  1568.  V.  Hansen,  25  Or.   391,  35  Pac.  976, 

2.  White    V.    State,    49    Ala.    344       36  Pac.  296   (1894). 

(1873)  ;  Dantz  v.  State,  87  Ind.  398  In  Georgia  a  confession  cannot  be 

(1882)  ;  People  v.  Bennett,  37  N.  Y.  corroborated  so  as  to  warrant  a  con-' 

117   (1867)  ;  State  v.  Cowan,  29  N.  C.  viction  if  it  has  been  induced  by  even 

239    (1847).  the    slightest   hope   of    favor    or    the 

3.  Hawkins,    P.    C,    b.    II,   c.    31,  remotest    fear    of    injury.      Allen    v. 
§§  1-3  (1710).  State,  4  Ga.  App.  458,  61  S.  E.  840 

4.  long's     Case,     Kelyng     18,     49  (1908). 

(1664)    (confession  in  treason)  ;  Hale,  2.  §§  1768  et  seq.;  People  v.  Ran- 

P.  C.  225   (1680).  ney,  153  Mich.  293,  116  N.  W.   999, 

§  1597-1.  Osborn  v.  Com.,  20  S.  W.  15  Detroit  Leg.  N.  442  ( 1908 ) . 

223,    14    Ky.    L.    Rep.    246     (1892);  3.  §§  1609  et  seg.;  State  v.  Ruck, 

Com.  V.  Killion,   (Mass.  1907)    80  N.  194  Mo.  416,  92  S.  W.  706   (1906). 

E.  222;   State  v.  Guila,  10  N.  J.  L.  4.   Spearman   v.    State,    (Tex.   Or. 

163,  18  Am.  Deo.  404    (1838);  State  1895)   30  S.  W.  229. 
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of  a  given  confession,  and,  upon  search  for  it  being  made,  it  is 
found  at  the  spot  and  with  the  attendant  phenomena  indicated  in 
it,  corroboration  of  the  truth  of  the  confession  is  furnished.  So 
of  the  finding  of  stolen  goods  pursuant  to  directions  contained  in 
the  confession  of  one  who  has  claimed  to  have  stolen  them.^  The 
inferences  drawn  from  the  declaration  may,  in  a  similar  way,  be 
strengthened  and  reinforced  by  an  act  of  the  accused  outside  the 
confession;  as  where  one  charged  with  larceny  confesses  his  guilt 
and  produces  the  stolen  goods.®  In  the  same  way,  the  conceded 
expenditure  by  the  accused  of  certain  money  which  he  has  ad- 
mitted that  he  stole  may  be  corroborated  by  the  production  of  cer- 
tain articles  shown  to  have  been  purchased  by  the  thief  about  that 
time.^  The  corroborating  fact  need  not,  however,  be  connected 
either  with  the  accused  or  his  confession.  It  may  be  entirely  in- 
dependent of  either.  Nor  need  it  be  established  beyond  a  reason- 
able doubt.* 

§  1598.  (Probative  Force;  Corroboration  required);  Not  a 
rule  of  Evidence. —  In  point  of  principle,  such  a  requirement  of 
corroboration,  and,  indeed,  any  requirement  of  corroboration,  is 
not  part  of  the  law  of  evidence.  A  rule  of  this  kind  is  one  strictly 
of  procedure  enacted  by  the  substantive  law.  Like  all  other  such 
provisions,  it  is  based  upon  what  is  assumed  to  be  in  the  interest 
of  public  policy,  and  has  no  part  in  a  rational  system  for  ascer- 
taining the  truth  as  to  controverted  propositions  of  fact.  As  an 
exercise  of  the  administrative  power  of  the  court  for  the  further- 
ance of  justice,^  it  may  be  eminently  proper  that  the  inertia  of 
the  court  should  be  great  in  dealing  with  a  serious  criminal  offence 
where,  as  may  in  rare  instances  occur,  the  only  evidence  is  the 
confession  of  the  accused.  It  may  be  a  salutary  exercise  of  this 
executive  or  administrative  power  to  caution  the  jury  to  circxim- 
spection  in  dealing  with  the  matter.  The  law  of  evidence,  how- 
ever, Avhen  properly  limited  in  scope,  recognizes  no  test  for  judi- 
cial action  other  than  that  of  reason.     When  it  is  said  that  the 

5.  state  V.  Hansen,  35  Or.  391  64  S.  E.  490  (1909).  Evidence  In 
(1894)  ;  Sanda  v.  State,  30  Tex.  App.  corroboration  of  a  confession  is  suf- 
578    (1891).  ficient,  if  it  tends  materially  to  con- 

6.  State  V.  Munson,  7  Wash.  839  nect  accused  with  the  crime,  and 
(1893).  need    not    show    the    fact    beyond    a 

7  People  V.  Siemson,  (Cal.  1908)  reasonable  doubt.  Bouglas  v.  State, 
95  Pac.  863.  6  Ga.  App.  157,  64  S.  E.  490   (1909). 

8.  Bouglas  V.  State,  6  Ga.  App.  157,  §  1598-1.  §§  463  et  seq. 
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law  requires  that  a  given  inference  shall  be  invariably  drawn 
from  certain  f acts^  though  reason  does  not  necessarily  draw  it ;  that 
the  law  forbids  the  court  or  jury  to  act  upon  evidence  which  es- 
tablishes a  satisfactory  degree  of  mental  certitude,  unless  a  definite 
kind  of  evidence  or  proof  from  other  than  a  designated  source 
shall  be  furnished  or  that  certain  facts  shall  have  a  definite  legal 
effect,^  something  other  than  the  law  of  evidence  is  at  work.  How- 
ever much  the  phraseology  of  reasoning  may  be  adopted,  the  opera- 
tive force  is  the  substantive  law.  Should  an  abiding  affirmative 
conviction  of  guilt  remain  in  the  minds  of  the  tribunal  when  its 
reasoning  faculty  has  been  exercised  with  due  caution  upon  the 
subject-matter  of  a  confession,  the  law  of  evidence  is  satisfied. 
Such  a  rule  of  action  has  very  rationally  been  adopted  by  the 
courts  of  several  states.* 

§  1599.  (Probative  Force;  Corroboration  required);  Order  of 

Evidence. —  Logically,  proof  of  the  corpus  delicti  should  precede 
the  evidence  of  a  confession.  In  the  nature  of  things,  unless  a 
crime  has  been  actually  committed  an  inquiry  as  to  who  is  claimed 
to  have  committed  it  may  be  merely  a  waste  of  time.  Where, 
however,  the  order  is  reversed,  or  the  evidence  connecting  the  ac- 
cused with  the  crime  is  blended  with  that  which  establishes  the 
existence  of  the  offence  itself, ■'•  no  error  is  committed,  provided 
that,  at  some  'Stage  of  the  inquiry,  the  corpus  delicti  is  satisfactorily 
proved.^  Under  such  circumstances,  the  ruling  is  merely  one  as 
to  the  order  of  evidence,*  as  to  which,  where  reason  is  employed, 
the  action  of  the  trial  judge  should  be  final.* 

§  1600.  (Probative  Force;  Corroboration  required);  "Pvoof  of 

the  Corpus  Delicti. —  In  many  jurisdictions,  while  the  uncorrobor- 
ated confession  of  one  accused  of  crime  may  satisfactorily  con- 
nect the  declarant  with  it  should  there  be  independent  evidence  of 

2.  §§  1082  et  seq.  Vermont. —  State  v.  Gilbert,  36  Vt. 

3.  §§  1160  et  seq.  145   (1863). 

4.  Alalama. —  White  v.    State,    49          England. —  R.  v.   Sullivan,   16   Cox 
Ala,  344    (1873).  C.   C.   347    (1887). 

Georgia. —  Stephen  v.  State,  11  Ga.  §  1599-1.    Com.    v.    Williams,    171 

225    (1853).  Mass.  461   (1898). 

New  York. —  People  v.  Bennett,  37  2.  Anthony  v.   State,    (Pla.   1902) 

N.  Y.  117,  4  Transer.  App.  32,  4  Abb.  32  So.  818. 

Pr.     (N.    S.)     89,    93    Am.    Dec.    551  3.  §§  367  et  seq. 

(1867).  4.  People    v.    Swaile,     (Cal.    App. 

North  Carolina. —  State  V.   Cowan,  1909)    107  Pac.  134. 
29  N.  C.  239    (1847). 
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tlie  corpus  delicti,^  the  confe&sion  alone  will  not  establish  both  the 
commission  of  the  crime  and  the  fact  that  the  declarant  is  guilty 
of  having  committed  it.^     These  cases  with  regard  to  corrobora- 


1600-1.  Alabama. — ^Martin  v.  State, 
90  Ala.  602,  8  So.  858,  34  Am.  St. 
Rep.   844    (1891). 

Arkansas. —  Marshall  v.  State,  84 
Ark.  88,  104  S.  W.  934   (1907). 

California. —  People  v.  Carlson, 
(Cal.  App.  1908)  97  Pac.  837;  Peo- 
ple V.  Tarbox,  115  Cal.  57,  46  Pac. 
896    (1896). 

Delaioare. — ^State  v.  Miller,  9  Houst. 
564,  33  Atl.  137   (1892). 

Florida. —  Sims  v.  State,  53  So.  198 
(1910). 

Georgia. —  De  Vore  v.  State,  (Ga. 
App.  1909)  66  S.  E.  484;  Sanders  v. 
State,  118  Ga.  339,  45  S.  E.  365 
(1903);  Wimberly  v.  State,  105  Ga. 
188,  31  S.  E.  162  (1898).  But  see 
Cochran  v.  State,  113  Ga.  736,  39 
S.  E.  323   (1901). 

Illinois. —  Hartley  v.  People,  156 
111.  234,  40  N.  E.  831   (1895). 

Kentucky. —  Mullins  v.  Com.,  30 
S.  W.  1035,  14  Ky.  L.  Eep.  569 
(1893). 

New  Jersey. —  State  v.  Guild,  10  N. 
J.  L.  163,  18  Am.  Dec.  404  (1828). 

Texas. —  Eoi  parte  Patterson,  (Cr. 
App.  1906)  95  S.  W.  1061;  Gallegos 
V.  State,  (Cr.  App.  1905)  90  S.  W. 
492;  Attaway  v.  State,  35  Tex.  Cr. 
403,  34  S.  W.  112  (1896).  Where  a 
confession  in  a  criminal  case  was  not 
plenary  nor  connected  with  the  spe- 
cific act  which  was  the  basis  of  the 
offense  charged,  a  conviction  could 
not  be  sustained.  ilcAllister  t'.  State, 
2  Ga.  App.  654,  58  S.  E.  1110  (1907). 

2.  Alabama. —  Johnson  v.  State,  37 
So.  937  (1904);  Ryan  V.  State,  100 
Ala.  94    (1893). 

California. —  People  V.  Eldridge, 
(App.  1906)  86  Pac.  832  (infanti- 
cide) ;  People  V.  Frank,  (App.  1905) 
83  Pac.  578 ;  People  v.  Simonson,  107 
Cal.  345    (1895). 

Colorado. —  Roberts  r.  People,  11 
Colo.   313,   17  Pac.   637    (1888). 


Florida. —  Lambright  v.  State,  34 
Fla,.  564   (1894). 

Georgia. —  Huey  v.  State  ( Ga.  App. 
1910)  66  S.  E.  1023;  Williams  v. 
State,  125  Ga.  741,  54  S.  E.  661 
(1906)  ;  Bines  v.  State,  118  Ga.  320, 
45  S.  E.  376    (1903). 

Idaho. —  State  v.  Keller,  (1902)  70 
Pac.  1051. 

Illinois. —  Bergen  i:  People,  17  III. 
426,  65  Am.  Dec.  672    (1856). 

lovM. —  State  V.  Knowles,  48  Iowa 
598     (1878)  See    also.    State    v. 

Abrams,    131   Iowa   479,   108    IC.    W. 
1041   (1906). 

Kentucky. —  Collins  v.  Com.,  25  S. 
W.   743,  15  Ky.  L.  Rep.  691    (1894). 

Mississippi. —  Richardson  v.  State, 
80  Miss.  115,  31  So.  544   (1902). 

Missoti/ri. —  State  v.  German,  54 
Mo.  526   (1874). 

Montana. —  Territory  v.  McClin,  1 
Mont.  394   (1871). 

Nelraska. —  Blacker  v.  State,  105 
N.  W.  302  (1905). 

No^-th  Carolina. —  State  v.  Long,  2 
N,  C.  455    (1797). 

Tennessee. —  Williams  v.  State,  12 
Lea  211    (1883). 

Texas. —  Nolan  v.  State,  (Tex.  Cr. 
App.  1910)  129  S.  W.  1108;  Sowers 
V.  State,  (Tex.  Cr.  App.  1908)  113 
S.  W.  148;  Dunnv.  State,  (Cr.  1895) 
30  S.  W.  337. 

Virginia. — Smith  v.  Com.,  31  Gratt. 
809    (1871). 

Washington. —  State  v.  Marselle,  86 
Pac.  586    (1906). 

United  States. —  U.  S.  v.  Mayfield, 
59  Fed. 118  (1893). 

"An  extra-judicial  confession,  not 
corroborated  by  independent  evidence 
of  the  corpus  delicti,  would  not  sup- 
port a  conviction  for  felony.''  John- 
son V.  State,  59  Ala.  37  (1877). 
"  Whether  extra-judicial  confessions 
uncorroborated  by  any  other  proof  of 
the  corpus  delicti  are  of  themselves 
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tioii  of  confessions  go  further.    An  uncorroborated  confession  will 
not,  it  is  said,  suffice  to  establish  the  corpus  delicti/  or  any  corn- 


sufficient  to  found  a  conviction  of 
the  prisoner  upon,  has  not  only  been 
doubted,  but,  in  the  best  considered 
cases,  denied."  State  v.  German,  54 
Mo.  526   (1874). 

Where  a  confession  of  criminal 
acts  is  oifered  in  evidence  in  a  civil 
case,  while  the  term  confession  n^iiy 
be  used  in  a  colloquial  rather  than  in 
a  technical  sense  —  the  requirement 
that  some  evidence  of  a  corpus  delicti 
be  shown  is  applied.  Lyon  v.  Lyon, 
62  Barb.  (N.  Y.)  138  (1861)  (adul- 
tery in  divorce  proceedings). 

3.  Alalanyi. —  Hunt  v.  State,  135 
Ala.  1,  33  So.  329   (1903). 

California. —  People  v.  Rowland, 
(Cal.  App.  1909)  106  Pac.  428;  Peo- 
ple V.  Thrall,   50   Cal.   415    (1875). 

Delaware. —  State  v.  Hand,  1  Marv. 
545,  41  Atl.  192  (1894);  State  V. 
Blackburn,  (Del.  0.  &  T.  1893)  75 
Atl.   536. 

Georgia. —  Douglas  v.  State,  6  6a. 
App.  157,  64  S.  E.  490  (1909)  ;  Hines 
V.  State,  5  Ga.  App.  491,  63  S.  E. 
583  (1909)  ;  Boyd  t'.  State,  4  Ga.  App. 
58,  60  S.  E.  801  (1908)  ;  Johnson  V. 
State,  86  Ga.  90,  13  S.  E.  282  (1890). 

Illinois. —  South  v.  People,  98  111. 
261   (1881). 

Michigan. —  People  v.  Lane,  49 
Mich.  340,  13  N.  W.  632   (1882). 

Mississippi. —  Jenkins  v.  State,  41 
Miss.  582   (1867). 

Missouri. —  State  v.  Wooley,  215 
Mo.  620,  115  S.  W.  417  (1908); 
State  V.  'Scott,  39  Mo.  424  (1867). 

NehrasJca. —  Chezem  v.  State,  66 
Neb.  496,  76  N.  W.   1056    (1898). 

New  York. —  People  v.  Badgley,  16 
Wend.   53    (1836). 

North  Carolina. — State  v.  Lewis,  60 
N.  C.  307  (1864). 

Oklahoma. —  Shires  «.  State,  (Okla. 
Cr.  App.  1909),  99  Pac.  HOC. 

Oregon. —  State  v.  Anderson,  101 
Pac.   198    (1909). 

Pennsylvania. —  Gray  v.  Com.,  101 
Pa.  St.  380,  47  Am.  Eep.  783   (1882). 


Texas. —  Ellison  v.  State,  (Tex.  Cr. 
App.  1910)  127  S.  W.  542;  Cox  v. 
State,   (Cr.  App.  1903)  69  S.  W.  145. 

Virginia. —  Smith  v.  Com.,  21 
Gratt.  809   (1871). 

United  States. —  U.  S.  v.  Mayfield, 
59  Fed.  118  (1893).  Corroboration 
must  extend,  it  is  said,  to  the  essen- 
tial facts  constituting  the  crime. 
West  V.  State,  6  Ga.  App.  105,  64  S. 
E.  130  (1909).  "The  elementary 
fcooks  generally  state  the  law'  to  be, 
that  confessions  alone  are  sufficient  to 
convict;  yet  it  is  believed  no  court 
would  permit  a  conviction  for  felony 
upon  mere  confessions,  made  out  of 
court,  without  some  proof  that  a 
crime  had  in  fact  been  committed,  or 
of  circumstances  corroborating  and 
fortifying  the  confession.  The  crimi- 
nal law  requires  proof  sufficient  to 
satisfy  the  reason  an*  judgment  be- 
yond a  reasonable  doubt  of  the  guilt 
of  the  accused ;  and  anything  short  of 
this  will  not  justify  a,  conviction. 
[After  quoting  from  4  Black.  Com. 
357,  358,  the  Court  continues]  :  Ex- 
perience has  shown  that  confessions 
have  sometimes  turned  out  un- 
founded; that  the  weak,  to  avoid  ap- 
parent impending  evil,  and  under  the 
force  of  surroundings  exciting  ap- 
prehensions, and  imaginary  dangers, 
have  been  induced  to  state  untruths 
which  have  produced  their  conviction 
of  supposed  crimes.  The  humanity  of 
the  law  will  not  tolerate  a  general 
rule  which,  in  its  operation,  en- 
dangers the  security  of  innocence,  and 
is  unsafe  to  life  or  liberty,  in  the  ad- 
ministration of  the  law.  Confessions 
proved  are  necessarily  weak  or  strong 
evidence,  according  to  the  circum- 
stances attending  the  making  and  the 
proving  of  them;  and  we  think  the 
only  safe  general  rule  is  to  require 
some  other  evidence  corroborative  of 
their  truth."  Bergen  v.  People,  17 
111.  436   (1856). 
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ponent  element  in  it/  although  it  may  have  a  logical  tendency  in 
that  direction.'  It  is,  however,  regarded  as  sufficient  when  inde- 
pendent evidence,  circumstantial  or  direct,®  of  the  corpus  delicti 
is  furnished  to  such  an  extent  that  when  united  with  the  probative 
force  of  the  confession  itself  all  reasonable  doubt  is  excluded  by  it.'' 
Slight  corroboration  may  suffice  for  the  purpose.^ 

4.  Wistrand!  v.  People,  213  111.  72, 
72  N.  E.  748   (1904). 

5.  Harshaw  v.  State,  (Ark.  1910) 
127  S.  W.  745 ;  Misenheimer  v.  State, 
(Ark.  1904)  84  S.  W.  494;  Griffiths 
V.  State,   (Ind.  1904)   72  N.  E.  563. 

A  fortiori,  a  partial  confession,  as 
on  an  indictment  for  bigamy,  defend- 
ant's confession  of  a  former  marriage 
does  not  establish  the  offence  charged 
in  the  absence  of  evidence  of  a  corpus 
delicti.  People  v,  Lambert,  5  Mich. 
349,  72  Am.  Dec.  49  (1858);  People 
1'.  Humphrey,  7  Johns.  (N.  Y.)  314 
(1810). 

6.  Davis  V.  State,  (Ala.  1904)  37 
So.  676;  State  v.  Banusik,  (N.  J. 
1906)  64  Atl.  994;  State  V.  Rogoway, 
(Or.  1904)   78  Pac.  987. 

By  "  independent "  in  this  connec- 
tion, is  meant  merely  that  there 
must  be  evidence  which  tends  to  es- 
tablish the  corpus  delicti,  though  it 
may  tend  also  to  render  probable  the 
defendant's  guilt.  In  other  words,  it 
is  not  objectionable  that  the  evidence 
of  a  corpus  delicti  should  come  to  the 
tribunal  blended  with  that  which 
more  directly  establishes  the  defend- 
ant's guilt,  or  even  that  the  same 
facts  are  probative  in  making  out 
both  elements  of  the  government's 
case.  Com.  v.  Williams,  171  Mass. 
461   (1898). 

7.  Alabama. —  Jones  v.  State,  47 
So.   IOC    (1908). 

California. —  People  v.  Jones,  123 
Cal.  65,  55  Pac.  698   (1898). 

Florida. —  Gantling  v.  State,  41 
Fla.  587,  26  So.  737   (1899). 

7oipo.^ State  v.  Wescott,  104  N. 
W.  341   (1905). 

Minnesota. —  State  v.  Laliyer,  4 
Minn.  368    (1860). 


pi. —  Heard  v.  State^  59 
Miss.   545    (1882). 

Missottri.^  State  v.  Knowles,  185 
Mo.  141,  83  S.  W.  1083    (1904). 

'New  York. — People  v.  Fanning,  131 
N.  Y.  659,  38  N.  E.  569   (1892). 

Pennsylvania. —  Gray  v.  Com.,  101 
Pa.  St.  380,  47  Am.  Rep.  733   (1882). 

Rhode  Island. —  State  v.  Jacobs,  21 
E.   I.   259,   43   Atl.   31    (1899). 

Texas. —  Gallegos  r.  State,  ( Cr. 
App.  1905)    85  S.  W.  1150. 

United  States. —  U.  S.  v.  Williams, 
28  'Fed.  Cas.  Xo.  16,707,  1  Cliff.  5 
( 1804 ) .  An  unusual  way  of  putting 
this  is  by  saying  that  proof  of  the 
corpus  delicti  may  be  sufficient  to 
corroborate  a  confession.  Allen  v. 
State,   (Ga.  App.  1910)   68  S.  E.  558. 

Corroboration. —  "  Corroborate,"  in 
the  rule  that  the  confession  of  ac- 
cused, establishing  the  corpus  delicti, 
must  be  corroborated,  refers  to  facts 
which  concern  the  corpus  delicti  itself 
and  does  not  mean  merely  tending  to 
produce-  confidence  in  the  truth  of  the 
confession.  People  r.  Kamiey,  153 
Mich.  293,  116  N.  W.  999,  15  Detroit 
Leg.  N.  442   (1908). 

It  is  the  essential  nature  of  cor- 
roboration tliat  it  operates  in  a  pro- 
bative way  by  the  elimination  of  in- 
firmative  'hypotheses  or  explanations. 
§§  1769  ct  seq.  One  witness  may  be 
said  to  corroborate  another  so  long  as 
the  additional  testimony  presents 
some  objective  or  subjective  feature 
which  cannot  be  met  by  an  explana- 
tion or  hypothesis  applicable  to  the 
previous  mass  of  the  testimony.  An 
additional  witness  who  does  not  bring 
with  him  this  element  of  probative 
force  is  not  corro'borative  but  cumu- 
lative.    So  of  facts  other  than  testi- 
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§   16(Jl.  (Probative  Force;  Corroboration  required;  Proof  of 
the    Corpus    Delicti);    Circumstantial    Evidence    Sufficient. —  No 

necessity  exists  that  the  corpus  delicti,  apart  from  the  confession, 
should  be  proved  to  the  same  degree  of  mental  certainty  which 
would  be  required  had  there  been  no  confession.^  Nor  is  it  neces- 
sary^ that  the  requisite  degree  of  mental  certitude  should  be  pro- 
duced by  evidence  which  is  direct,  rather  than  circumstantialj  in 
its  nature,*     Olily  such  evidence  of  a  corpus  delicti  is  required 


monial  statements.  To  be  corrobora- 
tive, the  fresh  fact  must  so  expand  the 
ground  to  be  covered  by  the  opponent 
of  the  evidence  with  an  infiruiative 
hypothesis  as  to  eliminate  an  other- 
wise available  explanation.  At  least,  it 
must  tend  in  that  direction.  The  cor- 
roboration need  not  relate  to  the  con- 
nection of  the  accused  with  the  offence. 
Any  additional  evidence  of  a  corpus 
delicti  may  have  the  same  effect. 
Bradford  v.  State,  (Ala.  1906)  41 
So.  471;  People  V.  Grill,  (Cal.  App. 
1906)  86  Pac.  613;  Burke  V.  State, 
(Tex.  Cr.  App.  1906)   95  S.  W.  1064. 

8.  Cohoe  V.  State,  (Neb.  1908) 
118  N.  W.  1088. 

§  1601-1.  Alabama. — Ryan  v.  State, 
100  Ala.   94,  14  So.   868    (1893). 

California. —  People  v.  Simonsen, 
107   Cal.   345,   40  Pac.   440    (1895). 

Georgia. —  Westbrook  v.  State,  91 
Ga.  11,  16  S.  E.  100   (1893). 

Illinois. —  Campbell  v.  People,  159 
111.  9,  42  N.  E.  133,  50  Am.  Rep.  134 
(1895). 

"New  York. — ^People  i).  Deacons,  109 
N.  Y.  374,  16  N.  E.  676   (1888). 

Ohio. —  State  v.  Leuth,  5  Ohio  Cir. 
Ct.  94   (1890). 

United  States. —  Flower  v.  U.  S., 
116  Fed.  241,  53  C.  €.  A.  371  (1903). 

2.  §§  15,  466. 

3.  Com.  V.  WilUams,  171  Mass. 
461  (1898).  Mr.  Justice  Holmes,  as 
a  member  of  the  supreme  judicial 
court  of  Massachusetts,  has  given 
clear  expression  to  the  availability  and 
operation  of  circumstantial  evi-dence 
in  connection  with  proof  of  a  corpus 
delicti.  "  Evidence  which  is  colorless 
taken     by    itself,    which    establishes 


neither  a  constituent  nor  a  fact  point- 
ing by  inference  to  a  constituent  of  a 
crime,  may  be  made  significant  by 
other  evidence,  and  so  may  be  made 
admissible.  It  need  not  be  self-justi- 
fying without  regard  to  the  other  cir- 
cumstances proved.  Com.  v.  O'Neil, 
169  Mass.  394.  What  is  true  of  any 
part  of  the  evidence  is  true  with  re- 
gard to  the  whole  of  it.  And  it  is 
also  true,  in  this  Commonwealth  at 
least,  that  there  is  no  one  dominant 
part  of  the  case  which  must  be  proved 
as  directly  as  possible  in  the  natura 
of  things  before  evidence  of  a  remoter 
kind  is  admissible  to  connect  the  de- 
fendant with  the  supposed  crime.  No 
doubt  the  jury  ought  to  be  very  sure 
that  la  crime  has  been  committed  be- 
fore they  convict  a  person  of  having 
committed  it.  But  even  upon  an  in- 
dictment for  murder,  the  evidence  of 
the  death  as  well  as  of  every  othef 
material  fact  may  be  insufficient 
singly,  and  yet  the  evidence  taken  as 
a  whole  may  leave  no  reasonable 
doubt  of  the  crime  or  of  the  defend- 
ant's guilt.  The  facts  in  a  circle  sun- 
port  one  another,  when  if  any  one 
were  withdrawn  they  all  would  fall 
to  the  ground.  State  ■;;.  Williams,  7 
Jones  (N.  C.)  446;  Campbell  v.  Peo- 
ple, 159  111.  9;  State  v.  Martin,  47 
S.  C.  67;  Com.  v.  Johnson,  162  Penn. 
St.  63 ;  United  States  v.  Williams,  1 
Cliff.  5,  21;  Laughlin  V.  Com.,  37  S. 
W.  R.  590;  S.  C.  18  Ky.  Law  Rep. 
640.  See  Com.  v.  Webster,  5  Cush. 
295,  310,  and  more  especially  Bemis's 
Report  of  the  trial,  479,  480."  Com. 
V.  Williams,  171  Mass.  461,  '463 
(1898). 
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as  may  reasonably  be  expected  under  the  circumstances.*  The 
rule  of  administration  that  a  party  litigant  has  a  right  to  prove 
his  case  by  the  best  evidence  in  his  power^  applies  equally  to  the 
prosecution  in  a  criminal  case.  Any  other  doctrine  would  fre- 
quently permit  an  accused  person  to  circumvent  justice  by  means 
of  the  very  atrocity  and  completeness  of  his  crime. 

§  1602.  (Probative  Force) ;  A  Question  for  the  Jury. — A  find- 
ing by  the  judge  presiding  at  the  trial  to  the  effect  that  a  confes- 
sion is  admissible,  receives  the  statement  as- evidence  in  the  case. 
He  informs  the  jury  that  they  may  properly  consider  the  proba- 
tive force,  if  any,  furnished  by  the  confession.  This  ruling 
attaches  no  element  of  definite  credibility.  What  probative  force 
the  confession  is  to  have  in  the  minds  of  the  jury  is  for  them  to 
determine.-^  The  same  facts  which  have  failed  to  convince  the 
judge  that  the  confession  should  be  excluded  as  "  involuntary  " 
under  the  rule  of  procedure  or  irrelevant  in  point  of  reason  to  the 
existence  of  the  facts  which  it  asserts^  may  sufiice  to  remove  from 
it,  when  admitted,  all  probative  force.®  The  defendant  has 
therefore  the  right  to  introduce  evidence  of  such  facts*  and  com- 
ment upon  them  in  argument.^  The  rule  is  thus  stated  by  the  su- 
preme  judicial  court  of  Massachusetts :  ^     "  The  prisoner  has 

4.  Com.  V.  Williams,  171  Mass.  461  2.   §§   1578  et  seg. 

(1S98)  (body  of  murdered  man  3.  In  general,  the  jury,  before  con- 
partially  consumed  by  burning  his  sidering  a  confession  of  accused  ad- 
house)  ;  U.  S.  V.  Williams,  1  Cliff.  5  mitted  in  evidence,  should  regard  the 

(1858)    (murder  at  sea  by  throwing  circumstances    under    which    it    was 

deceased   overboard) .  made,  and,  if  made  by  reason  of  any 

5.  §§  334  et  seq.  falsifying  inducement,  it  will  not  be 
§    1602-1.     State  v.   Adams,    (Del.  considered;    hut,    if    freely   made,    it 

1906)   65  Atl.  510;  Herndon  V.  State,  may  be  given  such  weight  as  the  jury 

(Tex.  Cr.  App.  1907)    99  S.  W.  558.  deem  it  entitled  to  receive.     State  v. 

The     jurors,     b.eing     the     conclusive  Von  Kutzleben,    (Iowa  1907)    113  N. 

judges  of  the  credibility  of  witnesses  W.  484. 

and  the  weight  to  be  given  to  their  4.  Miller  r.  State,  94  Ga.  1  (1894)  ; 

testimony,   may  believe   or   disbelieve  Williams     v.    State,     72     Miss.     117 

any  portion  of  a  confession.    Herndon  (1894). 

V.  State,    (Tex.  Cr.  App.  1907)   99  S.  5.  The  result  is  the  same  where  the 

W.    558.      See   also,    State  v.    Russo,  language  of  the  declarant  admits  of 

(Del.  0.  &  T.  1910)   77  Atl.  743.  more  than  a  single  meaning.     State 

The  credibility  of  a  confession  is  v.  Taylor,  54  S.  C.  174,  33  S.  E.  149 

increased  if  the  statement  be  reduced  (1898)  ;  Eckert  i\  State,  9  Tex.  App. 

to  writing  and  assented  to  by  the  ac-  105    (1880)    ("  shot  after  "'). 

cused   in   that  form.     Lambe's   Case,  6.   Com.  v.   Culver,   126  Mass.   464 

2  Leaoh  Cr.  L.,   3d  ed..   635    (1791)  (1879). 
per  Grose,  J. 
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always  the  right  to  require  of  the  judge  a  decision  of  the  com- 
petency of  the  evidence ;  and,  even  after  the  judge  has  decided  the 
evidence  to  be  competent,  the  prisoner  has  the  right  to  ask  of  the 
jury  to  disregard  it,  and  to  give  no  weight  to  it,  because  of  the 
circumstances  under  which  the  confessions  were  obtained." 

Deliberative  Facts. —  The  defendant  whose  confession  has  been 
admitted  in  evidence  is  not,  however,  by  any  means  limited  to 
asking  the  jury  to  adopt  his  version  of  the  circumstances  under 
which  the  confession  was  made.  He  may  equally  well  introduce 
evidence  of  deliberative  facts  tending  to  impair  the  effect  of  the 
evidence  offered  by  the  government.  He  may,  for  example,  show, 
if  he  can,  an  alibis''  i.  e.,  that  he  was  not  at  the  place  where  he 
is  said  to  have  made  his  confession  at  the  time  at  which  he  is 
alleged  to  have  done  so. 

§  1603.  (Probative  Force;  A   Question  tor  the  Jury);  A 

reasonable  Doubt. —  In  this  connection,  as  in  all  others,  the  de- 
fendant is  entitled  to  the  benefit  of  every  reasonable  doubt  which 
the  evidence  raises  in  his  favor.^  This,  however,  does  not  mean 
that  the  voluntary  nature  and  general  admissibility  of  a  confes- 
sion must  be  established  by  the  prosecution  beyond  a  reasonable 
doubt  before  any  credit  should  be  attached  to  it.  In  the  compli- 
cated action,  reaction  and  interaction  of  mind  and  emotion,  such 
a  rule  would  be  fatal,  in  many  instances,  to  any  consideration,  by 
the  jury,  of  a  confession.  Any  doubt,  however,  arising  in  the 
minds  of  the  jury  as  to  the  probable  effect  upon  the  veracity  of 
the  declarant  of  inducements  held  out  to  him  may  be  considered  by 
them,  with  all  other  facts,  in  deciding  whether  there  remains  in 
their  minds,  as  the  resultant  of  the  whole  case,  a  reasonable 
doubt  as  to  the  guilt  of  the  accused.^ 

§  1604.  (Probative  Force;  A  Question  for  the  Jury);  Con- 
fession to  be  Weighed  as  a  Whole. —  While  it  is  required  that  a 
confession,  written  or  oral,  should  be  reasonably  complete,-^  and 
weighed  as  a  whole  by  the  jury,  nothing  in  'these  requirements 
limits,  in  any  degree,  the  right  and  duty  of  the  jury  to  assign  any 
part  of  the  statement  such  weight,  if  any,  as  in  their  opinion  it 

7.  Gallegos  v.  State,  (Tex.  Cr.  App.  2.  Williams  v.  State,  73  Miss.  117, 

1905)    85  S.  W.  1150.  16  So.  296   (1894). 

§  1603-1.  §§  996a  et  seq.  §  1604-1.    §  1478. 
Vol.  11  —  129 
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is  entitled  to  receive.^  They  may  reject  one  portion  and  credit 
another,^  in  whole  or  in  part.*  Thus  a  statement  that  the  de- 
fendant killed  the  deceased  in  self-defence  may  be  believed  as  to 


2.  Alabama. —  Eiland  v.  State,  53 
Ala.   322    (1875). 

Arkansas. —  Brewer  v.  State,  78  S. 
W.   773    (1904). 

Delaware. —  State  v.  Powell,  61  Atl. 
966  (1904);  State  V.  West,  Houst. 
Cr.  371    (1873). 

Florida. —  Kirby  v.  Stat«,  33  So. 
836    (1902). 

Georgia. — Cook  v.  State,  114  Ga. 
533,  40  S.  E.  703    (1901). 

Louisiana. — ■  State  v.  Wedemeyer, 
11  La.  Ann.  49   (1856). 

Mississippi. —  McCann  v.  State,  13 
Sm.  &  M.  471   (1850). 

Missouri. — ^State  v.  Hollensoheit,  61 
Mo.  302  (1875). 

Neiraslca. —  Furst  v.  State,  31  Neb. 
403,  47  N.  W.  1116    (1891). 

Tennessee. —  Crawford  v.  State,  4 
Coldw.   190    (1867). 

Texas. —  MoHenry  v.  State,  40  Tex. 
46   (1874). 

Vermont. —  State  v.  McDonnell,  33 
Vt.  491    (1860). 

Virginia. —  Brown  v.  Com.,  9  Leigh 
633,  33  Am.  Dec.  263   (1838). 

Vt^isconsin. —  Griswold  v.  State,  34 
Wis.  144    (1869). 

United  States. —  U.  S.  v.  William3, 
103  Fed.  938   (1900). 

3.  State  V.  Wiggins,  (Del.  0.  &  T. 
1908)  76  Atl.  633;  State  v.  Dooley, 
(Iowa  1894)  57  N.  W.  414;  State  v. 
Johnson,  47  La.  Ann.  1225  (1895). 
"  It  is  clear,  as  a  matter  of  law,  that 
although  the  whole  of  a  conversation 
must  be  given,  still  the  jury  are  at 
liberty  to  disregard  certain  portions 
of  it  if  they  see  any  reason  for  so 
doing.  For  instance,  take  the  case  of 
a  man  being  charged  with  stealing  a 
horse.  The  horse,  which  has  been 
recently  stolen,  is  found  in  a  livery 
stable,  and  the  prisoner  is  asked  — 
'  Did  you  put  that  horse  there  ? '  He 
says  — '  Yes,  but  I  bought  it  from  a 


man  in  the  street.'  That  statement 
would  be  left  to  the  jury  to  say 
whether  they  believe  it."  Moore  v. 
Mahony,  7  Argus  L.  Rep.  (Australia) 
107    (1901). 

4.  "Confessions  or  declarations, 
whether  offered  in  evidence  in  a  civil 
or  criminal  case,  must  be  received  as 
a  whole.  The  part  which  criminates 
must  be  taken  connected  with  that 
which  exculpates.  The  law  does  not 
ascertain  the  credence  which  shall  be 
attached  to  either  part,  or  to  the 
confession  or  declaration  in  its  en- 
tirety. The  jury  are  not  bound  to 
attach  equal  credence  to  every  part; 
they  may,  for  sufficient  reasons,  re- 
ject a  part  and  give  effect  to  a  part; 
such  rejection  cannot  be  capriciously 
made,  nor  can  credence  be  capriciously 
given  to  a  part.  That  which  is  favor- 
able to  the  party  should  not  be  re- 
jected merely  because  it  is  favorable 
to  him,  and  because  of  the  motives 
which  may  have  induced  him  to  make 
it.  The  confession  should  be  taken  as 
a  whole ;  the  time  and  circumstances 
of  its  making, —  its  harmony  or  in- 
-consistency  with  other  evidence,  and 
the  motives  which  may  have  operated 
on  the  party  in  making  it, —  should 
all  be  fairly  considered  by  the  jury. 
Then,  without  regard  to  whether  they 
are  clearly  disproved  or  not,  the  jury 
should  credit  all  which  they  find 
suflicient  reason  for  crediting,  and  re- 
ject all  which  they  find  sufficient 
reason  for  rejecting."  Eiland  v. 
State,  53  Ala.  332,  335  (1875).  All 
parts  of  such  confession,  whether  for 
or  against  accused,  are  not  necessarily 
entitled  to  equal  credit,  and  the  prose- 
cution is  at  liberty  to  deny  or  con- 
tradict any  part  of  such  statement  or 
confession,  and  the  jury  miiy  reject,  as 
not  entitled  to  belief,  such  parts 
thereof  as  are  contrary  to  other  parts 
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the  homicide  and  discredited  as  to  the  justification.^  Such  a 
declaration,  regarded  as  a  whole,  must  be  viewed  in  the  light  of 
reason  and  be  taken  in  connection  with  the  other  evidence,"  the 
circumstances  under  which  it  is  made,  the  age,  mental  condition, 
disposition  and  experience  of  the  declarant,  and  the  extent,  if  any, 
to  which  his  mind  was  affected  by  the  circumstance  that  he  was 
under  arrest  or  by  the  statements,  threats  or  promises  which  were 
made  to  him.''  While  the  prosecution,  as  would  thus  appear,  is 
not  bound  by  any  portions  of  a  confession  which  it  seeks  to  im- 
peach, it  will  be  obliged  to  give  the  prisoner  the  benefit  of  a  state- 
ment made  by  him  which  it  offers  as  a  whole,  which  is  reasonable 
in  itself  and  which  is  not  controverted  in  any  particular.* 

§    1605.    (Probative    Force);    Judicial    Views;    Favorable. — 

Judges  are  by  no  means  agreed  as  to  the  juridical  value  of  con- 
fessions. Courts  have  treated  them  as  a  class,  a  species  of  evi- 
dence, about  which,  as  a  whole,  it  was  safe  to  dogmatize.  Upon 
the  one  hand,  the  claim  has  been  freely  and  enthusiastically 
made,  by  those  who  must  have  assumed  that  all  confessions  were 
the  reasoned  and  deliberate  act  of  the  person  accused,  that  such 


or  in  conflict  with  the  facts  proved. 
State  V.  Tilghman,  (Del.  0.  &  T. 
1906)   63  Atl.  772. 

5.  Little  V.  State,  39  Tex.  Cr.  654, 
47  S.  W.  984   (1898). 

6.  Bower  v.  State,  5  Mo.  364,  32 
Am.  Dec.  325   (1838). 

This  very  important  qualification 
upon  the  administrative  power  of  the 
jury  in  rendering  a  decision,  that  rea- 
son should  be  employed,  has  been  stated 
none  too  strongly  by  the  supreme  court 
of  California :  "  In  the  same  charge 
the  jury  were  told  that  they  might  in 
their  discretion  believe  a  part  and 
disbelieve  a  part  of  such  admissions 
and  confessions.  We  are  not  satis- 
fied that  this  part  of  the  charge  would 
under  any  circumstances  be  entirely 
accurate  and  just,  though  it  may  be 
said  to  be  warranted,  if  confessions 
had  been  made,  by  what  the  Court 
said  in  People  v.  Wyman,  15  Cal.  74. 
The  jury  in  the  exercise  of  their  dis- 
cretion may  determine  what  part  of 


a  narrative  of  the  accused  is  to  be 
believed,  and  what  discredited,  pro- 
vided there  are  reasons  for  so  doing. 
The  discretion  of  a  jury,  it  should  be 
remembered,  is  not  an  arbitrary  one; 
and  Courts  should  be  careful  to  guard 
persons  accused  of  crime  and  who  are 
presumed  to  be  innocent  until  proved 
guilty,  from  the  consequences  of  an 
unlicensed  discretion  of  the  jury ;  and, 
when  it  may  be  deemed  proper  to 
instruct  them  on  the  subject,  they 
should  be  told  that  their  discretion 
is  to  be  conscientiously  exercised  upon 
a  consideration  of  all  the  facts  and 
circumstances  of  the  case.  (Greenl. 
Ev.  sec.  218 ) ."  People  v.  Strong,  30 
Cal.  157    (1866). 

7.  Com.  V.  Tuckerman,  10  Gray 
(Mass.)  190,  195  (1857)  ;  State  v. 
Berberick,  38  Mont.  423,  100  Pac. 
209   (1909). 

8.  Winkler  v.  State,  (Tex.  Cr.  App. 
1910)    126  S.  W.  1134. 
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statements  are  of  tlie  first  rank  in  probative  foTce^  and,  therefore, 
entitled  to  the  most  marked  consideration."  By  these  judges  a 
confession  has  been  spoken  of  as  being  "  The  highest  and  most 
satisfactory  proof  of  guilt."  ^  "  Mhen  a  confession  is  well  proved," 
says  Mr.  Justice  Erie,*  "  it  is  the  best  evidence  that  can  be  pro- 
duced." ^  The  ruling  has  been  made  that  the  trial  judge  is  not 
justified  in  cautioning  the  jury  against  giving  undue  weight  to  a 

is  shown  that  a  public  offence  has 
been  committed,  free  and  voluntary 
confessions  of  guilt,  or  of  facts  neces- 
sarily tending  to  show  his  guilt,  by 
the  party  accused,  are,  by  the  law, 
presumed  to  be  true,  and  are  entitled 
to  the  highest  credit  and  greatest 
weight  as  evidence  of  such  fact  or 
facts;  but  such  confessions  will  not 
warrant  a  conviction,  unless  they  are 
accompanied  by  other  evidence  that 
the  crime  has  been  committed.  We 
think  the  instruction  asked  by  defend- 
ant was  properly  refused.  A  volun- 
tary confession  of  crime  is  not  the 
weakest  of  all  testimony  deemed  com- 
petent in  law.  It  is  true,  evidence  of 
a  confession  should  be  examined  with 
care;  but  when  it  is  clearly  estab- 
lished, whether  made  in  the  presence 
of  the  prosecutor  or  his  friends,  or 
to  one  person  alone,  if  made  volun- 
tarily, it  should  not  be  regarded  as 
weak  and  unsatisfactory.  The  in- 
struction given  by  the  court  upon  this 
subject,  when  considered  in  the  light 
of  the  facts  of  the  case,  was  correct, 
Tlie  evidence,  without  conflict,  showed 
a  free  and  voluntary  confession  of 
the  crime,  with  all  its  particulars. 
In  such  cases  the  confession  is  entitled 
to  the  highest  credit  and  greatest 
weight  as  evidence."  State  v.  Brown, 
48  Iowa  383    (1878). 

3.  Lambe's  Case,  2  Leach,  3d  ed., 
639   (1791),  per  Grose,  J. 

4.  R.  V.  Baldry,  2  Den.  Cr.  C.  446 
(1853). 

5.  "  If  such  declarations  are  volim- 
tarily  made,  all  the  world  will  agree, 
that  they  furnish  the  strongest  evi- 
dence, of  imputed  guilt."  Com.  V. 
Dillon,  4  Dall.   116,  118    (1793). 


§  1605-1.  Iowa. —  State  v.  Brown, 
48  Iowa  383   (1878). 

Montana. —  Terr.  v.  MoClin,  1 
Mont.  394  (1871). 

Nebraska. —  Basye  v.  State,  45  Neb. 
361  (1895). 

United  States. —  Hopt  v.  Utah,  110 
U.  S.  584,  4  Sup.  Ct.  303   (1883). 

England. —  K.  v.  Warickshall,  3 
East  P.  C.  658,  1  Leach  C.  C.  298 
(1783),  A  free  and  voluntary  con- 
fession is  generally  deserving  of  the 
highest  credit,  because  it  is  against 
the  interest  of  the  person  making  it, 
and  is  presumed  to  flow  from  a  sense 
of  guilt.  State  v.  Wiggins,  (Del.  0. 
&  T.  1908)   76  Atl.  633. 

"  The  confessions  of  prisoners  are 
received  in  evidence  upon  the  pre- 
sumption that  a  person  will  not  make 
a  false  statement,  which  will  militate 
against  himself."  Brown  v.  State,  33 
Miss.  433,  450  (1856).  Confessions 
voluntarily  made  by  accused,  being 
against  his  interest,  are  presumed  to 
be  true.  State  V.  Murphy,  (Mo.  App. 
1910)    125  S.  W.  557. 

2.  "  The  defendant  asked  the  court 
to  instruct  the  jury  as  follows :  '  Con- 
fessions alleged  to  have  been  made  by 
the  prisoner  in  the  presence  of  the 
prosecutor  alone,  or  in  the  presence 
of  the  prosecutor  and  one  or  more 
of  his  select  friends,  are  tlie  weakest 
of  all  testimony  deemed  competent  in 
law,  and  should  be  received  aud  con- 
sidered as  such,  and  confessions  made 
in  the  presence  of  any  one  witness 
alone  are  deemed  in  law  as  weak  and 
unsatisfactory,  unless  corroborated  by 
other  testimony.'  This  instruction 
was  refused,  and  the  court  instructed 
the  jury  in  these  words:     'When  it 
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confession.®  It  iias  even  been  said  that  a  "  voluntary  confession 
is  in  most  cases  the  highest  evidence  that  can  be  given."  ^ 

Judges  administering  the  civil  law  have  been  equally  emphatic 
in  their  endorsement  of  the  probative  value  of  confessions.  "  I 
need  not  observe  "  says  Sir  William  Scott,  "  that  confession  gen- 
erally ranks  high,  or  I  should  say,  highest  in  the  scale  of  evi- 
dence. Hahemus  confitentem  reum  is  demonstration,  unless  indi- 
rect motives  can  be  assigned  to  it."  ^  Indeed  the  views  of  the 
English  common  law  judges  may  reasonably  be  said  to  have  been 
greatly  affected  on  this  point  by  the  estimate  of  the  civilians. 

§  1606.  (Probative  Force;  Judicial  Views);  Unfavorable. — 

To  other  courts,  regarding  the  various  infirmative  considerations 
attending  their  use,  confessions  have  presented  an  entirely  differ- 
ent forensic  aspect.  They  are,  it  is  said,  to  be  cautiously  received,^ 
always  distrusted^  and  never  accredited  with  much  probative 
force.^  The  same  view  has  been  expressed  in  the  ecclesiastical 
courts.    "  The  court 'must  remember  that  confession  is  a  species  of 


Mills 
per 


6.  "  Evidence  of  confessions,  like 
evidence  of  other  facts,  is  to  be 
weighed  by  the  jury,  and  the  court 
has  no  more  right  to  caution  them 
in  regard  to  such  evidence  than  in 
regard  to  any  other  species  of  evi- 
dence." Blackburn  v.  Com.,  13  Bush 
(Ky.)  181  (1876).  A  confession  is 
in  the  nature  of  positive  testimony. 
Burk  V.  State,  (Tex.  Cr.  App.  1906) 
95  S.  W.  1064. 

7.  Columbia  v.  Harrison,   2 
Const.     (S.     C.)     215     (1818), 
Nott,  J. 

8.  Mortimer  v.  Mortimer,  3 
Const.  310,  315   (1820). 

§  1606-1.  California. —  People  v. 
Sternberg,  111  Cal.  11,  43  Pac.  201 
(1896). 

Delaware. — State  v.  Blackburn,  75 
Atl.  536    (1892). 

Florida. —  Daniels  v.  State,  57  Fla. 
1,  48  So.  747  (1909)  ;  Marshall  v. 
State,  32  Fla.  462,  14  So.  92   (1893). 

Georgia. —  Coney  v.  State,  90  Ga. 
140,  15  S.  E.  746   (1892). 

Michigan. —  People  v.  Borgetto,  99 
Mich.  336,  58  N.  W.  328    (1894). 


Missouri. —  State  v.  Glahn,  97  Mo. 
679,  11  S.  W.  260    (1888). 

North  Carolina. —  State  v.  Hardee, 
83  N.  C.  619    (1880). 

Pennsylvania. — Com.  v.  Hanlon,  8 
Phila.  401   (1870). 

Texas. — Cain  v.  State,  18  Tex.  387 
(1857). 

Utah. —  State  v.  Hutchings,  30  Utah 
319,  84  Pac.  893    (1906). 

United  States. —  U.  S.  v.  Coons,  25 
Fed.  Cas.  No.  14,860,  1  Bond  1  (1856). 

2.  State  V.  Fields,  Peck  (Tenn.) 
140  (1823)  ;  State  V.  McDonnell,  33 
Vt.   491,  532    (1860). 

"  Observation  and  experience  have 
led  the  most  eminent  and  enlight- 
ened Judges  in  the  administration  of 
the  criminal  law  to  the  conclusion, 
and  it  has  become  the  established 
doctrine  and  rule  for  the  Government 
of  Courts,  that  the  evidence  of  verbal 
confessions  of  guilt  is  to  be  received 
with  great  caution."  Cain  v.  State, 
18  Tex.  387   (1857). 

3.  Keithler  v.  State,  10  Sm.  &  M. 
(Miss.)  192  (1848)  ;  People  v.  Jones, 
2  Edw.  Sel.  Cas.   (N.  Y.)    86   (1849). 
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evidence  wMch,-  though  not  inadmissible,  is  regarded  with  great 
distrust.  There  is  a  canon  particularly  pointed  against  them, 
which  says.  Nee  partium  confessioni  fides  haheatur."  *  And  such 
was  the  light  in  which  they  were  regarded  by  Blackstone,  who  in 
his  commentaries,^  describes  confessions  as  being ;  "  The  weakest 
and  most  suspicious  of  all  testimony." 

§  1607.  (Probative  Force;  Judicial  Views;  Unfavorable);  In- 

firmative  Considerations. —  It  is  obvious  that  indiscriminate  credit 
cannot  wisely  be  given  to  all  confessions.  It  will  not,  for 
example,  while  the  activity  of  counsel  in  defending  those  accused 
of  crime  continues  to  be  exerted  along  present  lines,  be  overlooked, 
for  lack  of  reiteration,  that  persons  have,  in  various  recorded  cases, 
formally  and  solemnly  confessed  to  having  committed  crimes 
which  never  were,  in  point  of  fact,  committed  ^  and  that  others  have 
even  gone  so  far  as  to  confess  to  having  committed  crimes,  like 


The  law  does  not  favor  convictions 
based  on  confessions,  and  least  of  all 
on  implied  confessions.  Graham  v. 
State,  118  Ga.  807,  45  S.  E.  616 
(1903). 

In  a  Mississippi  case,  for  example, 
the  ruling  was  as  follows :  "  Con- 
fessions made  by  a  person  charged 
with  an  offence,  when  made  volun- 
tarily, and  not  obtained  by  force, 
fraud,  or  threats,  are  regarded  by 
the  law  as  the  highest  and  most  sat- 
isfactory character  of  proof.  If, 
therefore,  the  jury  believe  from  the 
confessions  of  defendant,  as  given  in 
evidence,  .  .  .  then  such  shooting 
was  unlawful,  and  defendant  is  guilty 
of  either  murder  or  manslaughter,  ac- 
cording to  his  intention  at  the  time 
of  shooting."  In  holding  this  ruling 
to  be  erroneous  the  court  say:  "The 
confessions  of  prisoners  are  received 
in  evidence  upon  the  presumption  that 
a  person  will  not  make  a  false  state- 
ment, which  will  militate  against 
himself.  And  while  the  elementary 
writers,  and  the  courts,  have  not  en- 
tirely agreed  upon  the  weight  to  be 
given  to  this  species  of  evidence,  it 
is  admitted  by  all  that  it  should  be 
received  with  great  caution.  '  For,' 
says  Blackstone,  who  maintained  that 


confessions  in  cases  of  felony,  were 
the  weakest  and  most  suspicious  of 
all  testimony :  '  They  are  very  liable 
to  be  obtained  by  artifice,  false  hopes, 
promises  of  favor,  or  menaces;  sel- 
dom remembered  accurately  or  re- 
ported with  precision,  and  incapa- 
ble in  their  nature  of  being  disproved 
by  other  negative  evidence.'  4  Conn. 
357.  Subject,  however,  to  the  proper 
caution  in  receiving  and  weighing 
them,  '  It  is  generally  agi-eed  that  de- 
liberate confessions  of  guilt  are 
amongst  the  most  effectual  proofs  in 
the  law.'  1  Green.,  Ev.,  §  215.  But 
that  they  are  to  be  ' regarded  as  the 
highest  and  most  satisfactory  charac- 
ter of  proof '  has  never  been  the 
doctrine  of  this  court."  Brown  v. 
State,  33  Miss.  433    (1856). 

4.  Williams  v.  Williams,  1  Hagg. 
Cons.  304  (1798),  per  Sir  William 
Scott. 

5.  4  Black.,  Comm.,  357. 

§  1607-1.  Sharpe's  Case,  Annual 
Register,  Chronicle,  p.  74  (1833); 
Boom's  Case  (Vt.),  10  North  Amer. 
Review,  418  (1830);  Wood's  Case, 
Life  of  Sir  S.  Romilly  (3d  ed.),  II., 
43,  (1810);  Hubert's  Trial,  6  How. 
St.  Tr.  807,  831  (1666)  ;  Perry's 
Case,  14  How.  St.  Tr.  1313   (1660). 
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witchcraft,  which  never  could  have  been  committed  by  any  one. 
Such  unfortunate  miscarriages  of  justice,  inevitable  under  any 
system  where  fallible  beings  are  required  to  assume  the  respon- 
sibility of  punishing  their  fellows,  by  no  means  supply  a  reason  for 
refusing  to  credit  confessions  deliberately  made.  The  most  direct 
evidence  of  eye  witnesses  has  misled  intelligent  tribimals.  To 
any  argument  that  a  court  or  jury  should,  for  fear  of  making  a 
mistake,  decline  or  even  hesitate  to  act  upon  a  satisfactorily 
proven  confession,  the  remarks  of  Chief  Justice  Kuffin  of  North 
Carolina^  state  the  adequate  answer.  "  It  is  not  sufficient "  say 
the  court,  "  to  impugn  the  principle  established  by  these  cases  that 
there  have  been  instances  in  which  men  have  charged  themselves 
with  offences  which  they  did  not  commit  or  which  had  never  been 
perpetrated;  for  that  argument  would  destroy  all  confidence  in 
evidence,  circumstantial  or  direct,  since  by  each  human  tribunals 
have  been  or  may  be  misled.  But  the  administration  of  justice 
cannot  depend  upon  such  nice  possibilities.  It  may  safely,  and 
indeed  must  necessarily,  proceed  upon  the  common  experience  of 
men's  motives  of  action  and  of  the  tests  of  truth.  Now  few 
things  happen  seldomer  than  that  one  in  the  possession  of  his 
understanding  should  of  his  own  accord  make  a  confession 
against  himself  which  is  not  true.  Innocence  or  weakness  is  there- 
fore sufficiently  guarded  by  the  rule  which  excludes  a  confession 
unduly  obtained  by  hope  or  fear."  ^ 

The  discredit  attaching  to  the  evidence  of  confessions  apper- 
tains rather  to  the  proof  which  is  offered  to  establish  them  than 
to  the  effect  of  the  confession,  assuming  it  to  be  proved,  in  estab- 
lishing the  truth  of  the  fact  stated  in  it.  'Such  proof  is  exposed 
to  the  familiar  dangers  to  which  all  reported  statements  are  liable ; 
—  the  dangers  against  which  the  hearsay  rule  was  in  part  intended 
to  provide.*  The  statement  may  not  have  been  correctly  under- 
stood, the  declarant  may  have  failed  to  express  himself  as  he  in- 
tended, he  may  not  be  correctly,  though  honestly,  reported.  There 
is  even  greater  danger  that  the  declaration  will  be  dishonestly  re- 
ported, be  fabricated  or  distorted.  The  source  of  information  is 
frequently  polluted  by  the  treachery,  revenge  or  other  low  motive  of 
the  prisoner's  intimates  or  the  zeal  of  a  police  officer  twisting 

2.  state  «.  Cowan,  7  Ired.   (N.  C.)       231  (1859)  ;  U.  S.  v.  Gilbert,  2  Siunn. 
246    (1847).  19,   28    (1834). 

3.  See  also.  State  v.  Lamb,  28  Mo.  4.    §§  2711  et  seq. 
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every  statement  into  proof  of  guilt.^  As  against  the  denial  of  the 
accused,  such  evidence  may  well  be  viewed  with  suspicion.  This 
consideration  has  been  admirably  stated  by  Dean  Wigmore.* 
"  If  we  distinguish  the  confession  as  evidence  from  the  evidence 
of  the  confession,  we  find  that  few  have'  ever  really  doubted  that 
the  first  is  in  itself  of  the  highest  value,  while  the  second  is  al- 
ways to  be  suspected."  The  evidence  establishing  a  confession,  as 
well  as  the  proof  of  the  fact  furnished  by  the  confession  may  be 
possessed,  in  truth,  of  any  degree  of  probative  force.  "  Like  all 
other  kinds'  of  admissions,  they  admit  of  all  shades  of  certainty 
and  probability,  from  a  solemn  estoppel  by  matter  of  record  to 
the  slightest  presumption  arising  from  the  most  casual,  suspicious 
or  doubtful  expressions."  ^ 

§  1608.  (Probative  Force;  Judicial   Views);  The  prevailing 

Attitude. —  The  dilBiculty  in  dealing  profitably  in  general  state- 
ments concerning  so  essentially  variable  a  matter  as  the  probative 
value  of  a  confession  could  hardly  be  better  illustrated  than  by 
the  preceding  extracts  —  each  reinforced  by  a  Latin  maxim,  from 
so  accurate  and  discriminating  a  judge  as  Sir  William  Scott. 
His  statement  in  Williams  v.  Williams^  is  that  confessions  are 
properly  regarded  "  with  great  distrust ;  "  and  in  Mortimer  v. 
Mortimer,^  it  is  to  the  effect  that  they  rank  "  high,  or,  I  should  say, 
highest  in  the  scale  of  evidence."  It  is  clear,  that  neither  of  these 
sweeping  statements,  is  even  approximately  true  regarding  confes- 
sions as  a  class  and  that  the  subject  is  not  even  one  on  which 
it  is  safe  or  valuable  to  attempt  to  generalize  at  all.^  The  cogency 
in  proof  of  any  particular  confession  may  be  that  of  a  mere 
scintilla  or,  on  the  other  hand,  the  statement  may  carry  belief 
upon  its  first  presentation  to  the  mind.*  Each  confession  submits 
a  separate  study  in  psychology.  So  regarded,  'these  incriminating 
criminal  admissions  are  to  be  weighed,  precisely  as  other  facts  are 

5.  Judges  of  experience  have  not  2.  2  Hagg.  Cons.,  310,  315  (1820). 
failed  to  observe  "  the  liability  of  in-  3.  See  also,  Johnson  v.  People,  197 
ferior  police  officers  to  report  untruly  111.  48,  64  N.  E.  286  (1902)  ;  Eckert 
or  inaccurately  the  chance  expres-  v.  State,  9  Tex.  App.  105  (1880) 
sions  or  conversations  of  prisoners  in  ("shot  after'"). 

their    charge.''      State    v.   Willis,    71  4.  As  to  the  propriety  of  charging 

Conn.   293,  307,  41  Atl.   820    (1898).       the  jury  on  the  subject,  see  Burnett 

6.  1  Wigmore,  Evid.,  §  866  (1904).       v.  People,    (111.  1903)    68  N.  E.  505; 

7.  Joy,  Confessions,  109.  Horn  v.  State,    (Wyo.  1903)    73  Pac. 
§    1608-1.     1    Hagg.,    Const.,    304       705. 

(1798). 


20'57 


Sensible  Rule  as  to  Weight. 


§1608 


handled,  by  the  result  which  they  reasonably  and  naturally  pro- 
duce upon  the  mind.  To  this  effect,  is  the  general  rule  sensibly 
established  by  the  weight  of  authority.' 


5.  Alabama. —  Goodwin  v.  State, 
102  Ala.  87,  15  So.  571    (1893). 

California. —  People  v.  Whelan,  117 
Cal.   559,   49  Pac.   583    (1897). 

Delaware. —  State  v.  Smith,  9 
Houst.  588,  33  Atl.  441    (1892). 

Florida. —  Gantling  v.  State,  40 
Fla.  237,  23  So.  857   (1898). 

Georgia. —  Stallings  v.  State,  47 
Ga.  573    (1873). 

Indiana. —  Hauk  v.  State,  148  Ind. 
238,  46  N.  E.  137,  47  N.  E.  465 
(1897). 

lovxi. —  state  v.  Jordan,  87  Iowa 
86,  54  N.  W.  63    (1893). 

Kentucky. —  Blackburn  v.  Com.,  12 
Bush  181    (1876). 

Massachusetts. — Com.  v.  Cuflfee,  108 
Mass.  285   (1871). 

Uinnesota. —  State  v.  Staley,  14 
Minn.  105   (1869). 

Mississippi. —  Thompson  v.  State, 
73  Miss.   584,   19  So.  204    (1895). 

Missouri. —  State  v.  Martin,  28  Mo. 
530    (1859). 

Montana. —  State  v.  Gleim,  17 
Mont.  17,  41  Pac.  998,  52  Am.  St. 
Rep.  655,  31  L.  E.  A.  294    (1895). 

Nevada. —  State  v.  Sunas,  25  Nev. 
432,  62  Pac.  242    (1900). 

New  York.  —  People  v.  Brow.,  90 
Hun  509,  35  N.  Y.  Suppl.  1009 
(1895). 

North  Carolina. —  State  «.  Patter- 
eon,  68  N.  C,  292    (1873). 

Ohio. —  Blackburn  v.  State,  23  Ohio 
St.  146   (1873). 

Pennsylvania. —  McCabe  v.  Com.,  8 
Atl.  45   (1886). 

South  Carolina. —  State  v.  Cannon, 
52  S.  C.  452,  30  S.  E.  589   (1898). 

Tennessee. —  Leach  v.  State,  99 
Tenn.  584,  42  S.  W.  195   (1897). 

Texas. —  Morrison  v.  State,  41  Tex. 
516   (1874). 

Vermont. —  State  v.  Gorham,  67 
Vt.  365,  31  Atl.  845    (1894). 


United  States. —  U.  S.  v.  Stone,  8 
Fed.  232  (1881).  "At  the  defend- 
ant's request  the  judge  instructed  the 
jury  that  such  evidence  should  be  re- 
ceived with  great  caution.  The  de- 
fendant further  requested  the  court 
to  instruct  the  jury  that  no  substan- 
tial reliance  could  be  placed  upon  this 
class  of  evidence  uncorroborated. 
This  the  judge  refused,  but  did  in- 
struct them  that  whether  any  sub- 
stantial reliance  could  be  placed  upon 
this  class  of  testimony  depended  upon 
the  circumstances  of  each  case,  and 
that  it  was  for  the  jury  to  say  in 
this  case  how  far  they  could  rely 
upon  it."  Com  v.  Sanborn,  116  Mass. 
61  (1874).  "Where  parties  make 
admissions  or  declarations  against 
themselves,  the  law  presumes  they 
are  true  because  made  against  their 
interest;  but  this  is  only  a  presump- 
tion and  may  be  rebutted.  State- 
ments, confessions  and  admissions, 
when  given  in  evidence,  must  all  be 
taken  together,  and  the  jury  will  at- 
tach such  credit  to  them  as  they  deem 
them  worthy  of.  They  may  believe 
everything  the  party  says  in  his  favor 
or  they  may  reject  the  same.  It  all 
depends'  upon  the  circumstances  sur- 
rounding the  case,  and  the  degree  of 
probability  there  is  in  the  truth  of 
the  statements,  when  viewed  in  the 
light  of  the  whole  transaction  which 
they  purport  to  narrate."  State  v. 
Hollensoheit,  61  Mo.  302    (1875). 

Accuracy  in  details. —  The  nature  of 
the  document  or  oral  statement  cov- 
ering a  confession  is  necessarily  such, 
in  many  cases,  that  slight  variations 
in  detail  between  the  narratives  of 
the  same  transaction  may  well  be  re- 
garded as  of  comparatively  slight 
significance.  Probative  force  consists 
in  the  fact  that  such  a  statement  was 
made  at  all,  not  in  its  connected  or 
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§  1609.  Specific  Admissions. —  Having  considered  the  main  lines 
of  legal  reasoning,  rational  or  procedural,  attaching  to  confes- 
sions, it  seems  appropriate  to  observe  that  this  reasoning  by  no 
means  necessarily  applies  with  equal  force  to  all  parts  of  an  in- 
criminating statement.  The  ordinary  admission  in  a  crimdnal 
case  of  a  specific  fact  not  connected  with  the  concession  of  liability, 
i.  e.,  of  guilt,  or  as  to  facts  which  necessarily  imply  it,  differs, 
in  no  essential  particular,  from  a  similar  statement  in  any  form 
of  action.-^  Even  where  a  specific  admission  is  more  intimately 
connected  with  the  confession  of  guilt,  the  rule  is  much  the  same. 
It  may  well  happen,  in  any  particular  case,  that  in  connection 
with  the  direct  statement  of  criminal  liability  which  procedure, 
for  its  own  purposies,^  rejects,  the  declarant  may  have  made  vari- 
ous statements  as  to  the  existence  of  independent  facts  which  are 
not  open  to  the  s'ame  objection  as  the  confession  itself.  These 
collateral  declarations,  in  the  eye  of  the  law,  rank  simply  as  ad- 
missions made  in  a  criminal  case.*    As  such,  they  are  received  in 


entirely  self-consistent  form.  This 
has  been  happily  stated  by  the  high 
court  of  criminal  appeals  in  India. 
"  Bhima's  confession  discloses  the  fact 
that  he  must  have  been  approached  on 
the  subject  more  than  once  and  for 
some  time  previous  to  the  crime,  and 
thus,  that  the  proposals  made  to  him 
had  varied  as  might  have  been  ex- 
pected. We  think  that  the  tests  for 
appreciating  the  evidence  of  wit- 
nesses cannot  appropriately  be  ap- 
plied in  estimating  the  value  to  be 
attached  to  a  confession.  The  state- 
ments of  an  accused  person  are  not 
subjected  to  an  examination  on  oath 
compelling  his  attention  to  accuracy 
in  details.  Tlie  credence  given  to 
such  statements  when  they  are  vol- 
untary, rests  on  the  improbability  of 
an  accused  person  deliberately  ad- 
hering to  a  self-criminatory  state- 
ment which  is  substantially  false. 
And  thus  variations  in  detail  ar«  of 
less  importance  in  considering  the 
effect  of  a  confession,  than  they  would 
be  in  considering  a  deposition  in- 
criminating a,  person  other  than  the 
deponent."  Emperor  v.  Yellaraddi,  6 
Bombay  L.  Eep.   773    (1904). 


§  1609-1.  §§  1233  et  seq.,  1288  et 
seq. 

a.  §§  1472  et  seq. 

3.  §§  1297,  1312,   1368,  1379,  1384. 

Confessions  distinguished. —  It  is 
not  necessary  that  a  confession 
should,  in  all  cases,  be  a  categorical 
statement  of  legal  liability.  Fairly 
within  the  term  may  be  ranked  ad- 
missions of  facts  from  the  existence 
of  which  an  inference  of  guilt  neces- 
sarily arises.  State  v.  Porter,  32  Or. 
135,  49  Pac.  964  (1897)  ("shot"  the 
old  man ) .  On  the  contrary,  state- 
ments by  a  criminal  defendant  of  the 
existence  of  highly  incriminating 
facts,  susceptible  of  an  explanation 
compatible  with  innocence  can 
scarcely  be  so  -designated.  Thus,  an 
admission  by  one  accused  of  murder 
of  the  possession  of  goods  belonging 
to  the  deceased  is  not  properly  a  con- 
fession by  him  of  the  crime  of  mur- 
der. Though  the  prima  facie  infer- 
ence is  plain,  the  conclusion  is  not 
inevitable.  "  He  may  have  been 
guilty  of  no  other  or  different  crime 
than  that  of  which  the  witness  ad- 
m.it3  his  own  guilt,  namely,  receiving 
and  concealing  goods  taken  from  the 
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evidence  upon  ordinary  principles.*  No  consideration  of  fairness 
to  the  prisoner  or  pledge  of  the  good  faith  of  the  state^  in  holding 
out  threats  or  inducements,  requires  the  rejection  of  such  an 
admission  of  a  specific  fact. 

Warning  not  required. —  Even  in  jurisdictions  vifhich  require 
that  the  declarant  be  warned  if  his  statements  of  guilt  are  to  be 
deemed  voluntary,  such  independent  admissions  relating  to  col- 
lateral matters  are  competent®  in  the  absence  of  any  warning  what- 
ever ;  unless,  indeed,  the  terms  of  the  statute  requiring  due  warn- 
ing expressly  apply  to  such  matters.'' 

Scope  of  the  evidence. — ^As  is  more  fully  stated  elsewhere,  in 
connection  with  the  subject  of  admissions*  the  range  of  specific 
facts  which  may  be  proved  in  a  criminal  cause  by  an  admis- 
sion is  limited  only  by  the  rules  of  relevancy.  Any  probative 
fact,  subjective®  or  objective,^"  m'ay  be  established  in  this  manner. 
It  is  not  even  essential  that  the  statement  should  directly  incrim- 

V.    state,     4 


murdered  woman.  The  fact  of  his 
possession  of  the  goods  raised  a 
powerful  presumption  of  his  guilt  of 
the  murder.  But  his  adm.ission  of 
such  possession  was  in  no  sense  a  con- 
fession of  guilt.  It  will  not  do  to  say 
that  one  on  trial  for  a  felony  con- 
fesses his  guilt  by  admitting  circum- 
stances tending  however  strongly  to 
establish  guilt.  A  confession  of  guilt 
is  an  admission  of  the  criminal  act 
itself,  not  an  admission  of  a  fact  or 
circumstance  from  which  guilt  may 
be  inferred."  State  v.  Eed,  53  Iowa 
69   (1880). 

4.  Alabama. — Gtregg  v.  State,  (Ala. 
1895)    17  So.  321. 

Arkansas. —  Yates  v.  State,  47  Ark. 
173   (1886). 

California. —  People  v.  Strong,  30 
Cal.  157  (1866)  (appointment  to 
meet  deceased). 

Mississippi. —  Belote  v.  State,  36 
Mias.  96    (1858). 

'Nebraska. —  Taylor  v.  State,  37 
Neb.  788  (1893). 

New  York. —  Duffy  v.  People,  36  N. 
Y.   588    (1863). 

North  Carolina. —  State  v.  Garrett, 
71  N.  C.  85    (1874). 


Tennessee. —  demons 
Lea.  23    (1879). 

Texas. —  Massey  v.  State,  10  Tex. 
App.  645    (1881). 

Utah. — ^  State  v.  Moore,  105  Pac. 
293   (1909)    (marriage). 

United  States. —  U.  S.  v.  Nott,  1 
McLean  499    (1839). 

Canada. —  E.  v.  Doyle,  12  Ont.  Rep. 
347   (1886). 

5.  Werickshalls  Case,  I  Leach  Cr. 
L.  3d  ed.  263  (1783). 

6.  Com.  V.  Robinson,  165  Mass.  426, 
43  N.  E.  121    (1896). 

7.  Marshall  v.  State,  5  Tex.  App. 
273    (1878). 

8.  §§  1232  et  seq.,  1288  et  seq., 
1393  et  seq. 

9.  Thus,  it  may  properly  be  shown 
that  one  accused  of  having  made  a 
dangerous  assault  expressed  himself 
as  sorry  he  had  not  succeeded  in  kill- 
ing 'his  victim.  Corporal  v.  State, 
(Tex.  Cr.  App.  1893)  24  S.  W.  96. 
His  admission  that  he  proposed  to 
kill  him  at  some  future  time  is 
equally  competent.  Banks  v.  State, 
13  Tex.  App.   182    (1883). 

10.  Brewer  v.  State,  (Ark.  1904) 
78  S.  W.  773  (killing  under  duress 
of  masked  men). 
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mate  the  declarant. -^^  The  assertion  of  any  fact  from  which  the 
jury  niiay  or  may  not  infer  the  commission  of  the  act,  or  set  of 
acts  to  which  liability  attaches  may  be  received  under  the  rules  of 
procedure  regarding  admissions.  ^^ 

§  1610.  (Specific  Admissions) ;  Deliberative  Facts. —  The  rele- 
vancy of  the  fact  admitted  may  even  be  deliberative  in  its  nature. 
Included  among  deliberative  facts  proof  of  which  may  thus  be 
dispensed  with  by  the  admission  of  the  party  are  often  those  which 
more  nearly  constitute  the  necessary  conditions  of  liability  than 
■tend  to  demonstrate  its  existence.-^  Thus  the  prosecution  may 
establish  that  the  accused  has  stated  that  he  was  present  at  the 
scene  of  the  crime,^  and  knows  how  and  by  whom^  it  was  com- 
mitted. 

In  point  of  time,  the  fact  admitted  may  be  preliminary^  or 
subsequent  ®  to  the  happening  of  the  res  gestae.^ 

Independent  relevancy. — A  deliberative  fact  admitted  by  the 
accused  may  be  independently  relevant.     Thus,  it  may  bear  upon 


11.  California. —  People  v.  Parton, 
49  Cal.  637    (1875). 

Illinois. —  Johnson  V.  People,  197 
111.   48,  64  N.  B.  286    (1902). 

Icnoa. —  State  v.  Knowles,  48  Iowa 
598   (1878). 

Louisiana. —  State  v.  Bruce,  33  La. 
Ann.  186  (1881)  (offer  of  money  in 
settlement). 

Oregon. —  State  v.  Porter,  32  Or. 
135,  49  Pac.  964    (1897). 

^Ya.shington. —  State  v.  Munson,  7 
Wash.  239,  240,  34  Pac.  932    (1893). 

United  States. —  Ballew  v.  U.  S., 
160  U.  S.  187,  16  Sup.  263  (1895). 
"  His  sayings  are  admissible  against 
himself."  Eraser  v.  State,  55  Ga, 
325  (1875)  (speed  of  horse  on  de- 
fence of   alibi ) . 

12.  Alalama. — ^Murphy  v.  State,  63 
Ala.  1   (1879). 

Georgia. — -CoYington  v.  State,  79 
Ga.  687,  690,  7  S.  E.  153   (1887). 

Iowa. —  State  v.  Red,  53  Iowa  69, 
74,  4  N.  W.  831    (1880). 

Louisiana. —  State  v.  Garvey,  28 
La.  Ann.  925    (1876). 

Mississippi. —  Garrard  V.  State,  50 
Miss.   147    (1874). 


§1610-1.  People  v.  Miller,  122 
Cal.  84,  54  Pac.  523  (1898)  (libel; 
ownership  of  newspaper). 

2.  Boston  V.  State,  94  Ga.  590,  20 
S.  E.  98  (1894)  ;  Dumas  v.  State,  63 
Ga.  600  (1879)  ;  State  v.  Glynden,  51 
Iowa  463,  465,  1  N.  W.  750  (1879) 
( presence  at  scene  of  crime ) . 

3.  Bell  V.  State,  93  Ga.  557,  19  S. 
E.  244  (1894);  People  v.  Elliott,  8 
N.  Y.  St.  223    (1887). 

4.  People  V.  Strong,  30  Gal.  151, 
157  (1866)  (arrangements  to  meet 
deceased)  ;  Crossfield's  Trial,  26 
How.  St.  Tr.  215  (1796)  (invention  of 
deadly  weapon  or  declarations  of  pur- 
pose). 

5.  Lee  v.  State,  102  Ga.  221,  325, 
39  S.  E.  264  (1897)  (surrender  of 
stolen  goods)  ;  State  v.  Jones,  33 
Iowa  9,  11  (1871)  (escape);  State 
V.  Mims,  26  Minn.  183,  186,  3  N.  W. 
494,  683  (1879)  (receipt  of  money 
embezzled)  ;  Wilhxrd  v.  State,  26  Tex. 
App.  126,  130,  9  S.  W.  358  (1888) 
(prcgnise  to  pay  for  stolen  property). 

e.  §§  47,  48.  Com.  v.  Campbell, 
155  Mass.  537  (1892).  See  also, 
State  V.  Winston,  116  N.  C.  990 
(1895). 
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the  credibili'ty  of  the  defendant  himself,  as  where  one  accused  of 
poisoning  a  hon&e  confesses  his  guilt  and  says  that  he  procured 
the  poison  from  a  third  person.  The  falsity  of  this  explanation 
may  be  shownJ 

§  1611.  (Specific  Admissions);  Relation  to  inadmissible  Con- 
fessions  .  Should  a  specific  admission  of  any  degree  of  logical 

cogency  on  the  issue  of  guilt  be  made  in  connection  with  a  con- 
fession which  the  rules  of  procedure  require  should  be  rejected,  a 
somewhat  anomalous  situation  is  presented.  So  far  as  the  specific 
admission  is  subjective  to  the  declarant,  resting  upon  his  indi- 
vidual credibility,  or  be  otherwise  incapable  of  verification,  the 
specific  admission  fails  with  the  confession  of  which  it  is  part.'^ 
A  fortiori  the  same  result  follows  should  the  truth  of  the  specific 
admission  be  subjected  to  investigation  and  fail  to  stand  the  test.' 
Should  it  happen,  however,  that  the  independent  admission  of  a 
prisoner,  made  in  course  or  as  part  of  an  "  involuntary "  con- 
fession, upon  being  investigated,  has  been  found  to  be  true,  even 
the  rules  of  formal  procedure  have  shrunk  from  refusing  to 
utilize  in  the  cause  of  truth,  the  information  thus  acquired.^    The 

7.  Jaynes  v.  People,  44  C!olo.  535,  in  consequence  of  an  involuntary  oon- 

99  Pac.  325    (1909).  fession.      "This   principle    respecting 

§    1611-1.     California, —  People    V.  confessions   [rejecting  those  that  are 

Le    Roy,     65   Cal.   613,  4    Pac.    649  "involuntary"]     has  no    application 

(1884).  whatever  as  to  the  admission  or  re- 

Georgia. —  Taylor  v.  State,  110  Ga.  jection  of  facts,  whether  the  knowl- 

150,  35  S.  E.  161   (1899).  edge  of  them  be  obtained   in   conse- 

/oioa. —  State  v.  Red,   53  Iowa  69,  quence  of  an   extorted  confession   or 

4  N.  W.  831    (1880).  whether    it    arises    from    any    other 

Missouri. —  State     v.     Jackson,    95  source;  for  a,  fact,  if  it  exists  at  all. 

Mo.  623,  8  S.  W.  749  (1888).  must    exist   invariably   in   the    same 

South  Carolima. —  State  v.  Carson,  m.anner,  whether  the  confession  from 

36  S.  C.  524,  15  S.  E.  588  (1892).  which   it  is  derived  be  in   other  re- 

Texas. —  Banks   v.    State,    13    Tex.  spects  true  or  false.     Facts  thus  ob- 

App.  182  (1882).  tained,    however,  must  be  fully    and 

2.  Failure  to  find  the  goods  as  indi-  satisfactorily  proved  without  calling 
cated  leaves  the  statements  still  ex-  in  the  aid  of  any  part  of  the  confes- 
cluded.  E.  v.  Jenkins,  R.  &  R.  492  sion  from  which  they  may  have  been 
(1822).  derived;  and  the  impossibility  of  ad- 

3.  State  V.  Orowder,  41  Kan.  101,  mitting  any  part  of  the  confession  as 
21  Pac.  208  (1889);  Commonwealth  a  proof  of  the  fact  clearly  shows  that 
V.  Phillips,  26  Ky.  L.  Rep.  543,  82  the  fact  may  be  admitted  on  other 
S.  W.  286  (1904);  State  v.  Pioton,  evidence;  for  as  no  part  of  an  im- 
51  La.  Ann.  624,  25  So.  375  (1899)  ;  proper  confession  can  be  heard,  it  can 
Musgrave  v.  State,  28  Tex.  App.  57,  never  be  legally  known  whether  the 
11  S.  W.  927  (1889).  In  general,  fact  was  derived  through  the  means 
facts  are  admissible,  though  learned  of  such  confession  or  not."    Warick- 
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facts  discovered  and  so  much  of  the  otherwise  inadmissible  con- 
fession 'as  suffices  to  connect  the  discovery  with  the  accused  will 
be  received  in  evidence.*  At  this  point,  the  rational  view  succeeds 
the  procedural,  and  the  evidence  is  admissible; — provided  that 
the  fact  has  turned  out  to  be  as  stated  by  the  accused.^    As  to  the 


shall's  Case,  1  Leack  Cr.  L.,  3d  ed., 
263  (1783).  In  the  same  way,  it  is 
no  objection  to  receiving  the  evidence 
of  a  witness  that  knowledge  as  to  him 
was  obtained  by  means  of  a  confes- 
sion which  would  itself  be  rejected  as 
"  involuntary."  R.  v.  Lockhart,  1 
Leach  Cr.  L.,  3d  ed.,  430   (1785). 

4.  Alabama. —  Gregg  v.  State,  106 
Ala.  44,  17  So.  321   (1895). 

California. —  People  v.  Hoy  Yen,  34 
Cal.  176    (1867). 

Georgia. —  Daniels  v.  State,  78  Ga. 
98,  6  Am.  St.  Rep.  238    (1886). 

Iowa. —  State  v.  Height,  117  Iowa 
650,  91  N.  W.  935,  94  Am.  St.  Rep. 
323,  59  L.  R.  A.  439    (1902). 

Kentiucky. —  Jane  v.  Oom.,  3  Mete. 
30  (1859). 

Louisiana. —  State  v.  Gebbia,  121 
La.  Ann.  1083,  47  So.  32  (1908).  But 
see  also,  contra,  State  v.  Jones,  46  La. 
Ann.  1395,  16  So.  369    (1894). 

Massachusetts. —  Com.  v.  James,  99 
Mass.  438    (1868). 

Mississippi. — -Garrard  v.  State,  50 
Miss.   147    (1874). 

New  Hampshire. —  State  v.  Due,  37 
N.  H.  356   (1853). 

New  York. —  Duffy  V.  People,  5 
Park  Cr.  331,  36  N.  Y.  588  (1862). 

North  Carolina. —  State  v.  Moore, 
2  N.   C.  483    (1791). 

Pennsylvania. —  Laros  v.  Com.,  84 
Pa.  St.  200    (1877). 

South  Carolina. —  State  v.  Vaig- 
neur,  5  Rich.  391   (1852). 

Tennessee. —  demons  v.  State,  4 
Lea.  33   (1879). 

Teaias. —  Strait  V.  State,  43  Tex. 
486    (1875). 

West  Virginia. —  State  v.  Douglass, 
30  W.  Va.  770    (1882). 

The  established  English  procedure 
went,  in  a  marked  degree,  astray 
from  what  seems  the  correct  princi- 


ple. It  permitted  no  portions  of  the 
defendant's  statement  to  he  received. 
East.  PI.  Cr.  IL  657  (1803);  Mosey's 
Case,  1  Leach,  3d  ed.,  301  note 
(1784)  ;  Warickshall's  Case,  1  Leach, 
3d  ed.,  263  (1783).  The  prosecution 
was  strictly  limited  to  proving  that 
by  reason  or  in  consequence  of  infor- 
mation furnished  or  statements  made 
Jjy  the  accused,  certain  facts  had  been 
discovered.  R.  v.  Berriman,  6  Cox 
Cr.  388  (1854)  ;  R.  v.  Gould,  9  C.  & 
P.  364  (1840);  R.  V.  Cain,  1  Cr.  & 
D.  37  (1839).  This  practice  has  been 
followed  in  several  American  courts. 
Mississippi. —  Garrard  v.  State,  50 
Miss.  151   (1874). 

Nevada. —  State  v.  Simas,  25  Nev. 
432,  63  Pac.  342    (1900). 

Pennsylvania. —  Laros  v.  Com.,   84 
Pa.  302,  209    (1877). 

South  Carolina. —  State  V.   Motley, 
7  Rich.  L.  337   (1854). 

Tennessee. —  White  v.  State,  3 
Heisk.  341  (1872).  The  rule  is  the 
same  in  Canada.  R.  v.  Doyle,  13 
Ont.  350,  semUe  (1886);  R.  v.  Mc- 
Cafferty,  35  N.  Br.  396,  398  (1886). 
5.  "  The  reason  of  rejecting  ex- 
torted confessions  is  the  apprehension 
that  the  prisoner  may  have  been 
thereby  induced  to  say  what  is  false; 
but  the  fact  discovered  shows  that 
so  much  of  the  confession  as  immedi- 
ately relates  to  it  is  true."  Leach, 
Crown  Law,  3d  ed.,  I,  301,  note 
(1780). 

Admissions  by  conduct. —  No  objec- 
tion exists  to  receiving  in  evidence 
proof  of  acts  which  are  circumstan- 
tially relevant  as  constituting  admis- 
sions by  conduct  on  the  part  of  the 
prisoner.  Duffy  r.  People,  26  N.  Y. 
590  (1863)  ;  State  v.  Graham,  74  N. 
C.  648,  semlle  (1876);  U.  S.  V. 
Nott,   1   McL.    503    (1839);    Warick- 
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fact  at  least  whicH  investigation  has  verified,  the  confession  states 
the  truth.  This  part  of  it,  therefore,  being  thus  corroborated,  is 
received.®  Even  should  the  concession  of  liability  by  the  defend- 
ant, made  at  the  same  time  be  excluded,  admissions  of  such  facts 
may  properly  be  received,  precisely  as  similar  admissions  vs^ould 
be  admitted  in  a  civil  case  though  made  in  connection  with  an  offer 
to  compromise  which  has  been  rejected  under  an  analogous  rule 
of  procedure.'' 

§  1612.  (Specific  Admissions;  Relation  to  inadmissible  Con= 
fessions);  Homicide. — A  prisoner,  for  example,  is  accused  of 
murder.  He  confesses  his  guilt  under  circumstances  which  con- 
travene the  rule  of  procedure.  The  confession  is  "  involuntary  " 
and  is,  accordingly,  excluded.  In  the  course  of  or  in  connection 
with  this  "  involuntary  "  confession,  the  defendant  has  stated  that 
the  weapon  by  which  the  crime  was  committed^  or  the  clothes 
worn  by  one  of  the  parties  at  the  time  of  the  affray^  will  be  found 
secreted  in  a  particular  place  or  that  the  body  of  the  deceased 
will  be  found  to  be  lying  in  a  specified  way  at  a  given  spot.*  It 
may  be  shown  in  evidence  not  only  what  the  murderer  said  on 


shall's  Case,  1  Leach,  Cr.  L.,  3d  ed., 
263  ( 1783 )  ;  Mosey'a  Case,  1  Leach, 
Cr.  L.,  3d  ed.,  301,  note  (1784).  It 
may,  for  example,  be  shown  that  the 
accused  went  to  the  spot  and  pointed 
out  where  the  stolen  goods  were 
found.  R.  V.  Jenkins,  R.  &  K.  492 
(1822). 

6.  "  This  rule  [excluding  involun- 
tary confessions]  is  not  intended  for 
the  benefit  of  guilty  defendants,  but 
in  the  interest  of  truth.  And  it  has 
been  wisely  held  that  simple  declara- 
tions and  admissions,  made  under 
such  inducements,  are  so  unreliable 
that  the  law  will  exclude  them  from 
the  consideration  of  the  jury.  But 
it  seems  also  to  be  well  settled,  that 
any  facts  ascertained  in  consequence 
of  such  declarations  or  confessions, 
are  admissible  in  evidence.  And  the 
declarations,  connected  with  and  ex- 
plaining such  facts,  being  considered 
a  part  of  the  res  gestce,  are  also  ad- 
missible.'' State  V.  Winston,  116  N. 
C.  990  (1865).  "So  much  of  swh 
confession  as   relates  strictly  to  the 


fact,  may  be  received  in  evidence; 
and  this,  on  the  principle,  that  so 
much  of  the  confession  is  established 
to  be  true:  and  the  foundation  of 
the  whole  doctrine  is,  that  the  jury 
ought  to  hear  whatever  is  true,  and 
are  entitled  to  look  for  truth  through 
any  and  every  medium  that  may  be 
calculated  to  reveal  it."  State  v. 
Vaigneur,  5  Rich.  L.,  391,  404 
(1852). 

7.  §  1467. 

§  1612-1.  Com.  V.  James,  99  Mass. 
438    (1868). 

In  Texas  one  under  arrest  may 
identify  the  knife  with  which  de- 
ceased was  killed,  if  the  declarant 
were  first  suitably  warned.  Vaughn 
V.  State,  (Tex.  Cr.  App.  1907)  101 
S.  W.  445. 

2.  Lowe  V.  State,  88  Ala.  8  (1889)  ; 
State  V.  Willis,  71  Conn.  293,  41  Atl. 
820   (1898). 

3.  Gregg  v.  State,  106  Ala.  44,  17 
So.  321  (1894)  (child);  Lowe  V. 
State,  88  Ala.  8  (1889);  State  v. 
Motley,  7  Rich.   (S.  C.)   327   (1854). 
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these  topics ;  but  also  that  the  officers  or  other  persons  subsequently 
went  to  the  places  designated  by  the  prisoner  and  there  found  the 
body,  the  clothes,  the  weapon  or  otherwise  verified  the  statements 
of  the  accused.* 

§  1613.  (Specific  Admissions;  Relation  to  inadmissible  Con- 
fessions) ;  Larceny. —  In  like  manner  one  accused  of  larceny  may 
confess  his  guilt  under  circumstances  which  call  for  the  rejection 
of  the  confession.  In  the  course  however  of  this  declaration  he 
may  well  have  stated  where  the  stolen  goods  are  hidden.^  Search 
is  made  and  the  articles  found  as  indicated.^     If  so,  these  facts 


4.  Alabama. —  Lowe  v.  State,  88 
Ala.    (1889). 

Georgia. —  Eusher  v.  State,  94  Ga. 
363,  31  S.  E.  593,  47  Am.  St.  Eep. 
175    (1894). 

Illinois. —  Gates  V.  People,  14  111. 
433    (1853). 

Kansas. —  State  v.  Turner,  82  Kan. 
787,  109  Pac.  654   (1910)    (revolver). 

Kentucky. —  Jane  v.  Com.,  3  Mete. 
30    (1859). 

Louisiana. —  State  v.  George,  15 
La.  Ann.  145    (1860). 

Nebraska. —  Walrath  v.  State,  8 
Net.  80    (1878). 

New  York. —  Duffy  V.  People,  26 
N.  Y.  588   (1863). 

Tennessee. — ^Rice  v.  State,  3  Heisk. 
215   (1871). 

United  States. — ^U.  S.  v.  Hunter,  26 
Ped.  Cas.  No.  15,424,  1  Cranch  C.  C. 
317   (1806). 

England. —  Rex  v.  Warickshall,  2 
East.  P.  C.  658;  1  Leach  C.  C.  263 
( 1783 ) .  "A  modification  of  the  rule, 
which  excludes  a  confession  not 
shown  to  be  voluntary,  is,  that  if  in- 
formation derived  therefrom  leads  to 
the  discovery  of  material  facts,  which 
go  to  prove  the  commission  of  the 
crime,  so  much  of  the  confession  as 
strictly  relates  to  the  facts  dis- 
covered, and  the  facts  themselves, 
will  be  received  in  testimony,  though 
the  confession  may  not  be  shown  to 
have  been  voluntary;  for  the  reason, 
that  the  discovery  of  the  facts  cor- 
roborates the  truth  of  the  confession, 
to  that  extent.      .      .      .      There  is 


evidence  showing  that  the  body  of 
the  deceased  was  found  at  the  place 
where  accused  stated  it  was  left,  par- 
tially covered  with  leaves,  as  were 
also  a  broken-handled  knife,  watch- 
chain,  keys,  and  a,  brown  soft  hat, 
near  the  body."  Lowe  v.  State,  88 
Ala.  8    (1889). 

§  1613-1.  Iowa. —  State  v.  Moran, 
131  Iowa  645,  109  N.  W.  187   (1906). 

North  CoroZtma.— State  v.  Winston, 
116  N.  C.  990,  21  S.  E.  37    (1895). 

Texas. —  Strait  v.  State,  43  Tex. 
488  (1875).  See  also,  Nunn  v. 
State  (Tex.  Cr.  App.  1910),  131  S. 
W.  320. 

Vermont. —  State  v.  Jenkins,  8 
Tyler    (Vt.)    379    (1803). 

West  Virginia. — ^Frederick  v.  State, 
3  W.  Va.  695,  697   (1869). 

2.  Arkansas. —  Yates  v.  State,  47 
Ark.  172,  1  S.  W.  65   (1886). 

Georgia. —  Johnson  v.  State,  119 
Ga.  257,  45  S.  E.  960   (1903). 

Kansas. —  State  v.  Mortimer,  20 
Kan.  93    (1878). 

Kentucky. — Commonwealth  v.  Phil- 
lips, 26  Ky.  L.  Rep.  543,  82  S.  W. 
286  (1904);  Rector  v.  Com.,  4  Ky. 
L.  Rep.  323    (1882). 

Louisiana. —  State    V.    Garvey, 
La.  Ann.  925,  26  Am.  Rep.  (1876) 

Mississippi. —  Belote    v.    State, 
Miss.  96,  72  Am.  Dec.  163  (1858). 

Tennessee. —  McGlthlin  v.  State,  2 
Coldw.   323    (1865). 

Texas. —  Binyon  r.  State,  (Cr.  App. 
1900)   56  S.  W.  339. 
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are  competent.  In  other  words,  it  may  be  proved  to  the  jury  that 
not  only  did  the  declarant  inform  Ms  hearers  where  the  stolen 
goods  were  concealed;  but  also,  that  in  consequence  of  the  infor- 
mation so  given,  the  place  indicated  was  visited  and  the  goods 
found  as  described.*  Notwithstanding  some  suggestion  to  the 
contrary  where  the  admission  has  been  caused  by  duress,*  the  rul- 
ing seems  to  be  well  settled  that  even  where  an  accused  person 
has  been  compelled  by  threats  to  go  with  the  officers  having  him 
under  arrest  and  show  them  where  the  stolen  goods  were,  the  fact 
of  giving  the  information  and  its  subsequent  consequences  may  be 
given  in  evidence.^  Such  knowledge  of  the  fact  which  could,  in 
all  probability,  be  known  only  to  the  criminal,  is  highly  signifi- 
cant.® 


3.  "  The  independent  fact  that  the 
money  was  found  waa  certainly  ad- 
missible in  evidence,  and  there  can  be 
no  doubt  that  it  has  been  a  rule  of 
law  long  and  well  established  that 
not  only  such  A  fact,  but  acts  and 
declarations  of  the  accused,  in  so  far 
as  they  explain  and  are  necessary  to 
account  for  it,  whether  the  acts  or 
declarations  be  voluntary  or  involun- 
tary, may  be  received  for  this  pur- 
pose. .  .  .  Such  evidence  when  ad- 
mitted for  this  sole  purpose  is  not 
treated  as  proving  a  confession,  but 
as  being  a  part  of  the  res  gestce  of 
the  independent  evidentiary  fact.  If 
what  the  accused  did  and  said  was 
the  result  of  coercion,  however  mild, 
it  would  have  been  inadmissible  had 
not  the  search  which  was  made  for 
the  money  resulted  in  its  discovery. 
The  discovery  being  a  material  and 
relevant  fact,  what  would  contribute 
to  account  for  and  explain  it  would 
be  relevant  also,  not  for  its  own  sake, 
but  for  its  explanatory  function  and 
value."  Rusher  v.  State,  94  Ga.  363 
(1894).  "It  is  therefore,  well  set- 
tled upon  reason,  principle  and  au- 
thority, that  it  is  competent  to  show 
that  the  witness  was  directed  by  the 
accused  where  to  find  the  goods,  and 
that  they  were  found  there  accord- 
ingly." Garrard  v.  State,  50  Miss.  147 
(1874). 
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4.  "  It  may  be  that  the  whole  of 
the  evidence  would  be  inadmissible 
according  to  the  true  meaning  and 
spirit  of  the  rule,  if  it  appeared  that 
criminal  violence,  such  as  whipping, 
was  used  in  coercing  the  act  or  ex- 
torting the  speech  which  led  to  the 
discovery.  The  fruits  of  physical  tor- 
ture as  distinguished  from  those  of 
mere  fear,  it  would  seem,  ought  to  be 
unavailing."  Rusher  v.  State,  94  Ga. 
363   (1894). 

5.  Lowe  V.  State,  88  Ala.  8  ( 1889 )  ; 
State  V.  Winaton,  116  N.  C.  990,  31 
S.  E.  37  (1895);  Fredrick  v.  State, 
3  W.  Va.  695   (1869). 

6.  "  This  it  is  said,  does  away  the 
reason  upon  which  the  general  rule, 
that  confessions  so  improperly  ob- 
tained cannot  be  received  in  evidence, 
is  founded;  because  the  reason  being 
to  guard  against  the  possibility  of  an 
innocent  person  being  from  weakness 
■seduced  to  accuse  himself,  in  hopes 
of  obtaining  thereby  more  favour,  or 
for  fear  of  meeting  with  worse  pun- 
ishment; that  reason  is  done  away 
if  such  confession  be  substantiated 
by  an  actual  finding  of  the  goods  ac- 
cordingly in  the  place  described, 
which  could  not  probably  be  known 
to  the  party  if  he  were  not  privy  to 
the  felony."  East,  Pleas  of  the 
Crown,  II,  657    (1803). 
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§  1614.  (Specific  Admissions) ;  The  Triumpli  of  Procedure. — 

At  this  point,  however,  the  supremacy  of  reason  ends  and  techni- 
cal procedure  once  more  resumes  control.  It  is  evident,  as  a  mat- 
ter of  reason,  that  a  very  important  effect  of  the  finding  according 
to  the  story  of  the  prisoner  has  been  to  corroborate  the  confession 
itself.  So  far  as  any  rational  ground  for  questioning  the  trust- 
worthiness of  the  confession  itself  has  been  assigned  for  its  rejec- 
tion, it  has  been  removed  or  greatly  minimized.  In  at  least  one 
material  particular  the  statement  of  the  accused  has  been  true  and 
not  falsified  by  any  inducements  w-hich  may  have  been  held  out 
to  him.  Is  the  previously  rejected  statement,  thus  shown  to  be 
trustworthy,  now  received?-^  Not  at  all.  This  is  the  supreme 
triumph  of  procedure  over  logic,  of  technicality  over  reason,  in 
connection  with  the  law  of  this  subject.  The  previously  rejected 
confession  is  shown  by  these  subsequent  events  to  have  been,  in 
all  probability,  true  in  point  of  fact  notwithstanding  the  existence 
of  a  possibly  falsifying  inducement.  Yet  even  when  reason  assents 
to  the  truth  of  the  confession,  procedure  continues  to  exclude  it.^ 


§  1614-1.  Occasionally,  this  very- 
natural  course  has  been  adopted. 
Brister  v.  State,  26  Ala.  128  (1855)  ; 
State  V.  Brick,  2  Harringt.  (Del.) 
530  (1835);  Whitney  t;.  Com.,  (Ky. 
1903)  74  S.  W.  257;  Jones  v.  State, 
(Tex.  Cr.  App.  1906)  96  S.  W.  930; 
Johnson  v.  State,  (Tex.  Cr.  1902)  71 
S.  W.  25. 

In  case  of  stolen  goods,  In  connec- 
tion with  which  these  questions  of 
corro'boration  hy  confirmatory  discov- 
ery most  frequently  arise,  the  por- 
tion of  the  confession  which  such  an 
event  admits  has  in  certain  jurisdic- 
tions been  held  to  extend  to  a  full 
description  of  the  goods,  their  dispo- 
sition, relative  arrangement,  method 
of  packing,  and  other  facts  showing 
such  intimate  knowledge,  as  tends  to 
exclude  the  explanation  of  mere  con- 
nivance in  another  crime. 

Arkansas. —  Yates  r.  State,  47  Ark. 
173,  1  S.  W.  65   (1886). 

California. —  People  v.  Hoy  Yen,  34 
Cal.  176   (1867). 

Colorado. —  Beery  v.  U.  S.,  2  Colo. 
263   (1873). 


Kansas. —  State  v.  Mortimer,  20 
Kan.  97    (1878). 

Louisiana. — State  v.  Garvey,  28  La. 
Ann.  925    (1876). 

England. —  R.  v.  Gould,  9  C.  &  P. 
364   (1840). 

2.  Alabama. —  Pressley  v.  State,  111 
Ala.  34,  20  So.  647   (1896). 

Arkansas. —  Yates  v.  State,  47  Ark. 
174,  1  S.  W.  65    (1886). 

Georgia. —  Hinkle  v.  State,  94  Ga. 
595,  21  S.  E.  595  (1895). 

North  Carolina. —  State  v.  Winston, 
116  N.  C.  990,  21  S.  E.  37   (1895). 

Pennsylvania. —  Laros  v.  Com.,  84 
Pa.  209    (1877). 

South  Carolina. —  State  v.  Vaig- 
neur,  5  Rich.  L.  404,  semhle  (1852). 

Texas. —  Strait  v.  State,  43  Tex.  488 
(1875). 

Vermont. —  State  V.  Jenkins,  2 
Tyler  379   (1803). 

West  Virginia. —  Fredrick  v.  State, 
3  W.  Va.  697  (1869).  Where  the 
confession  is  accompanied  with  the 
surrender  and  restoration  of  the 
stolen  property,  it  becomes  competent. 
■Fredrick    r.    State,    3    W.    Va.    695 
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The  injury  to  the  cause  of  justice  is,  however,  probably  less 
than  would  appear  upon  the  surface.  Juries  cannot  be  thus  com- 
pelled to  stultify  their  intelligence,  however  plain  the  instruction 
of  the  court.  Like  most  attempts  to  limit  the  normal  workings  of 
the  human  mind,  the  restriction  imposed  by  the  rules  of  pro- 
cedure upon  the  fatal  consequences  of  the  prisoner's  display  of 
knowledge  not  seldom  fails  to  control  the  jury.  As  was  said  in 
a  Colorado  case  :*  "  The  received  doctrine  involves  this  absurdity, 
that  while,  in  passing  upon  the  primary  question  whether  the  evi- 
dence shall  be  received,  the  court,  notwithstanding  the  corroborat- 


(1869).  But  see  also  Belote  v.  State, 
36  Miss.  96  (1858).  "The  exception 
that  exists  to  the  general  rule  that 
confessions  in  cases  of  larceny  made 
under  threats  are  not  evidence,  is 
shown  hy  the  authorities  to  be  this: 
When  statements  are  made  by  the 
accused  that  lead  to  the  discovery  of 
the  stolen  property,  then  the  rule  is 
that  it  is  admissible  to  show  that  the 
property  had  been  traced  by  means 
of  information  received  from  the  ac- 
cused; and  all  that  was  said  by  the 
accused  in  conveying  the  information 
which  is  directly  connected  with  or 
explanatory  of  the  discovery  is  also, 
admissible.  The  statement  as  to  hi? 
knowledge  where  the  stolen  property 
was  to  be  found,  being  thus  con- 
firmed by  the  fact  of  finding,  is 
proved  to  be  true  and  not  to  be  fabri- 
cated in  consequence  of  the  improper 
means  employed  to  obtain  the  con- 
fession. But  the  rule  as  to  the  direct 
confession  of  guilt  remains  intact, 
and  the  discoverj*  of  the  property 
through  information  derived  from  the 
accused  does  not  justify  the  intro- 
duction of  the  confession  that  it  had 
been  stolen  by  *im.  That  must  be 
excludei  notwithstanding  the  facts 
otherwise  proven  to  be  true,  leaving 
the  prisoner  to  reconcile,  as  best  he 
can,  his  knowledge  of  these  facts  with 
his  innocence  of  the  crime."  Yates 
V.  State,  47  Ark.  172   (1886). 

It  would  be  difficult  to  state  the 
logical  effect  of  such  a  confirmatory 
discovery    in    any   clearer   way   than 


was  done  in  a  Colorado  case,  where 
stolen  goods  had  been  discovered  as 
indicated  by  a  confession  deemed  in- 
admissible under  the  rule.  "  If  the 
exclusion  of  the  confession  rests  alto- 
gether upon  the  probability  that  the 
confession  is 'untrue,  as  we  have  seen, 
then,  if  the  prosecution  produce  evi- 
dence tending  to  show  and  sufiicient 
to  warrant  the  jury  in  finding  that 
it  is  true,  it  ought  to  be  received,  for 
in  such  case  the  reason  of  the  exclu- 
sion is  done  away.  All  the  courts 
recognize  the  propriety  of  this  rea- 
soning, but  illogically  decline  to  pur- 
sue it  to  its  legitimate  results." 
Beery  v.  U.  S.,  3  Colo.  211  (1873), 
per  Wells,  J.  The  conclusion  of  the 
learned  judge  seems  eminently  sound. 
He  continues :  "  But  I  assert,  in  the 
case  supposed,  the  finding  of  the  goods 
at  the  place  indicated  not  only  tends 
to  corroborate  the  declaration  of  the 
prisoner  that  they  will  be  found  there, 
but  also  his  declaration  that  he  stole 
them  and  concealed  them  at  that 
place,  if  he  make  this  statement." 
Beery  v.  V.  S.,  2  Colo.  211  (1873). 
"  The  discovery  through  a  confession 
of  facts,  legally  admissible  in  evi- 
dence and  tending  to  prove  a  defend- 
ant guilty  of  the  charge  against  him, 
would  not  render  admissible  the  con- 
fession itself,  if  it  was  not  voluntary 
and  free  from  compulsion  or  induce- 
ment." State  V.  Jones,  46  La.  Ann. 
1395    (1894). 

3.     Beery   v.    U.    S.,    2    Colo.    211 
(1873),  per  Wells,  J. 
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ing  circumstances  shall  find  the  confession  probably  untrue  and 
therefore  exclude  it,  the  jury,  considering  the  same  evidence  [that 
the  place  of  concealment  was  disclosed  by  him],  may  find  the  very 
fact  confessed  to  be  absolutely  true." 

§  1615.  To  Whom  Extrajudicial  Confession  is  Made — ^An  extra- 
judicial confession  may  properly  be  made  to  any  person,-^  or  col- 
lection or  body  of  persons.^  It  is  not  even  necessary  that  the 
statement  should  have  been  addressed  to  any  definite  individual. 
It  may  have  taken  the  form  of  a  prayer.^  The  great  majority 
of  confessions  of  guilt  are  naturally  received  by  persons  in  au- 
thority, upon  the  arrest  of  the  accused  or  while  he  is  in  custody.* 
Though  it  is  in  connection  with  confessions  so  made  that  the  volun- 
tary character  of  the  statement  is  most  carefully  scrutinized,®  no 
reason  exists  why  the  ofiicer  should  not  testify  as  to  what  has  been 
said  to  him.  The  prosecuting  attorney,®  committing  magistrate'' 
or  even  the  trial  judge®  are  equally  competent  as  witnesses  to  the 
making  of  a  voliintary  confession  by  one  accused  of  crime. 

§  1616.  Administrative  Detail. — As  a  rule,  judicial  adminis- 
tration imposes  no  limit  to  the  number  of  confessions  which  may 
be  received.  Where  a  defendant  makes  a  confession  on  more  than 
one  occasion,  eaoh  confession  may  be  separately  proved. ■^  The 
scope,  moreover,  which  a  confession  may  cover  is  by  no  means 
rigidly  limited  to  the  res  gestw  of  the  crime  under  investigation. 
It  is  no  objection  to  a  oonfession  that  it  relates  also  to  the  com- 
missdon  of  other  crimes.^  JSTor  is  the  order  of  proof  other  than 
elastic.  A  confession,  for  example,  may  be  introduced  at  the 
stage  of  rebuttal.^ 

§    1615-1.     Spcer  v.   State,   4   Tex.  State  v.  Chisenhall,  106  K  C.  676,  11 

App.  474  (1878).  S.  E.  518   (1890). 

2.  Com.   V.   Dralce,    15   Mass.    161  7.    State  v.   McLaughlin,   44   Iowa 
(1818)    (church  memlbers).  82    (1876);   State   r.   Monie,   2'6   La. 

3.  Woolfolk  V.  State,  85  Ga.  69,  11  Ann.  513    (1874)  ;   Wolf  i\   Com.,  30 
S.  E.  814   (1890).  Gratt.  (Va.)  833  (1878). 

4.  State  v.  Simon,  15  La.  Ann.  568  8.    State  v.  Chambers,  45  La.  Ann. 
(1860).  36,  11  So.  944  (1893). 

6.    State  V.  Dodson,   14  S.  C.   638  §    1616-1.  Lowe  v.   State,   125   Ga. 

(1880).  55,  53  S.  E.  1038   (1906). 

§§  1530  et  seq.  2.    State  v.  Dalton,    (Wash.  1906) 

6.    Walker  v.   State,   136  Ind.  663,  86  Pac.  590. 

36  N.  E.  356  (1893)  ;  People  V.Howes,  3.    Ince  t).  State,    (Ark.   1906)    93 

81  Mich.  396,  45  N.  W.  961   (1890)  ;  S.  W.  65. 
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Action  of  appellate  courts.- —  It  may  well  happen  that  an  error 
in  law  permitted  by  the  lower  court  in  relation  to  the  admission 
of  confessions  may  not  be  regarded  by  an  appellate  court  as  con- 
stituted ground  for  a  reversal.  Thus  where  a  confession  is  mad© 
under  such  circumstances  as  would  render  it  inadmissible,  but 
another  confession  is  subsequently  made,  agreeing  substantially 
with  the  one  first  made,  and  the  second  confession  is  admissible, 
the  admission  of  the  first  will  not  be  deemed  to  be  error.* 

§  1617.  The  Evolution  of  Reason. —  To  a  certain  extent,  the  his- 
tory of  the  evolution  of  the  law  of  confessions  is  that  of  most 
rules  in  the  law  of  evidence.  As  is  said  elsewhere,^  the  early  his- 
tory of  that  law  from  the  time  when  the  jurors  ceased  to  be  wit- 
nesses^ down  to  the  close  of  the  sixteenth  century  was  largely, 
though  decreasingly,  one  of  administration.  The  judge  was  ac- 
corded a  wide  discretion,  as  part  of  the  executive  of  the  crown 
for  the  promotion  of  justice  in  advising  jurors  as  to  what  they 
might  safely  use  as  evidence  in  course  of  a  trial.  There  were 
practically  no  rules,  certainly  none  having  the  force  of  law.^  At 
most,  the  action  of  the  judges  in  this  respect  was  determined  by 
the  custom,  or  practice  of  the  various  circuits  of  the  king's  courts. 
The  effort  was  to  administer  the  customs  of  the  realm  or  other 
provisions  having  the  force  of  law  with  legal  reason,  as  that  term 
was  then  understood,  for  the  attainment  of  substantial  though,  of 
course,  conventionalized,  justice. 

In  respect  to  confessions,  the  term  being  then  restricted  to  ju- 
dicial confessions  by  way  of  pleas  of  guilty,*  the  administration 
of  humane  judges  was  to  make  sure  that  the  prisoner  really  meant 
what  he  said  in  pleading  guilty  and  was  fully  aware  of  the  con- 
sequences of  his  act.  In  view  of  the  severity  of  the  penal  code 
then  in  force,  the  disproportionate  punishment  frequently  awarded 
for  comparatively  unimportant  offences  and  the  disabilities  under 
which  the  accused  labored,  it  seemed  but  just  thiat  before  the  judge 

4.  Andrews  v.  People,  33  Colo.  193,  cial    evidence    on    the    part    of    the 

79  Pac.  1031   (1905).  judges,    the   counsel   and   the   prison- 

§  1617-1.   §  371a.  ers.     The  subject  is  even  now  imper- 

2.  §  270i.  fectly   understood,   but  at   that   time 

3.  "These  defects  in  the  system  of  the  study  of  the  subject  had  not  be- 
trial  in  the  seventeenth  century,  I  gun.  I  do  not  think  any  writer  of 
own,  strike  me  as  being  almost  less  the  seventeenth  century  has  anything 
important  than  the  "  utter  absence  of  importance  to  say  about  it." 
which  the  trials  show  of  any  con-  Stephen,  Hist.  Crim.  Law,  p.  399. 
ception  of  the  true  nature  of  judi-  4.  §  1568. 
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■sliould  allow  a  prisoner,  undefended  by  counsel,  without  the  aid 
of  witnesses,  and  hurriedly  tried,  often  with  almost  indecent  haste, 
■to  foreclose  his  last  chance  of  escape  by  plea  of  guilty,  he  should 
make  sure  thiat  the  act  was  a  deliberate  one  made  with  full  knowl- 
edge of  its  consequences.^     The  zeal  of  officers  was  to  be  re- 


5.  Mischievous  results  could  scarcely 
fail  to  follow  from  the  scientifically 
unwarranted  practice  of  according  the 
force  of  law,  by  way  of  precedent  to 
such  special  instances  of  humane  ju- 
dicial administration.  It  furnishes  an 
excellent  illustration  of  the  fact  that 
the  doctrine  of  stare  decisis  has  no 
proper  application  to  the  specific  ex- 
ercise of  judicial  power  under  the 
adjective  law.  §  267.  It  is  not  un- 
natural that  Baron  Parke  should  con- 
template the  state  of  the  law  regard- 
ing confessions  with  "  shame."  R.  v. 
Baldry,  3  Den.  Cr.  C.  436  (1852). 
He  is  entirely,  moreover,  within  the 
facts  in  stating  the  cause.  "  We  all 
know,"  he  says,  "  how  it  occurred. 
Every  judge  decided  by  himself  upon 
the  admissibility  of  the  confession, 
and  he  did  not  like  to  press  against 
the  prisoner,  and  took  the  merciful 
view  of  it."  Instances  of  the  same 
unfortunate  and  unnecessary  results 
of  following  cases  which  never  should 
have  been  authorities  are  furnished 
by  American  decisions  in  very  large 
numbers.    See,  for  example, 

Alabama. —  McAlpine  r.  State,  117 
Ala.  93,  23  So.  130   (1898). 

Arkansas. —  Young  v.  State,  50  Ark. 
601,  88.  W.  828   (1888). 

California. —  People  v.  Mortier,  58 
Cal.  262   (1881). 

Colorado. —  Berry  v.  U.  S.,  2  Colo. 
186   (1873). 

Delaivare. — ^State  V.  Darnell,  Houst. 
Cr.  321    (1870). 

Florida.—  HolUxnd  v.  State,  39  Fla. 
178,  22  .So.  298    (1897). 

Georgia. —  Dixon  v.  State,  113  Ga. 
1039,  39   S.  E.  846    (1901). 

Hawaii. —  Rex  v.  Ramakana,  3 
Hawaii  313   (1871). 


Illinois. —  Miller  v.  People,  39  III. 
457    (1866). 

IndioA^a. —  Hank  v.  State,  148  Ind. 
238,  46  N.  E.  127,  47  N.  E.  465 
(1897). 

Kentucky. —  Rutherford  v.  Com.,  2 
Mete.  387    (1859). 

Louisiana. —  State  v.  Garvey,  25  La. 
Ann.  191   (1873). 

Maine. —  State  v.  Grover,  96  Me. 
363,  52  Atl.  757   (1902). 

Maryland. —  Green  v.  State,  96  Md. 
384,  54  Atl.  104    (1903). 

Massachusetts. —  Com.  v.  Mitchell, 
117  Mass.  431   (1875). 

Michigan. —  People  v.  Taylor,  93 
Mich.  638,  53  K  W.  777    (1892). 

Minnesota. —  State  v.  Staley,  14 
Minn.  105    (1869). 

Mississippi. —  Matthis  v.  State,  30 
Miss.  491,  32  So.  6    (1902). 

Missouri. —  State  v.  Hopkirk,  84 
Mo.  278   (1884). 

Nebraska. —  Burlingim  v.  State,  61 
Neb.  276,  85  N.  W.  76   (1900). 

Nevada. —  State  v.  Carrick,  16  Nev. 
120   (1881). 

New  Jersey. —  State  V.  Guild,  10 
N.  J.  L.  163,  18  Am.  Dee.  404  (1828). 

New  York. —  People  V.  Wentz,  37 
N.  Y.  303   (1867). 

North  Carolina. —  State  v.  Edwards, 
126  N.  C.  1051,  35  S.  E.  540   (1900). 

Ohio. —  Spears  v.  State,  2  Ohio  St. 
583    (1853). 

Pennsylvania. — Com.  i\  Hanlon,  3 
Brewst.  461    (1870). 

South  Carolina. —  State  v.  Kirby,  1 
Strobh.  155    (1846). 

Texas. —  McKenzie  v.  State,  (Cr. 
App.  1895)  32  S.  W.  543. 

Fermof?.*.— State  v.  Walker,  34  Vt. 
296   (1861). 
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strained,^  the  prisoner  should  not  necessarily  be  taken  at  his  word,^ 
he  was  to  be  warned  and  even,  occasionally,  advised  to  retract  his 
plea.*  Of  this  judicial  administration,  as  of  any  other,^  the 
characteristic  guide  and  test  was  reason. 

§  1618.  (The  Evolution  of  Reason);  Modem  Growth The 

political  events  of  the  seventeenth  century  in  England,  to  which 
brief  reference  is  elsewhere  made,^  were  united  with  the  assumed 
necessity  for  concealing  valuable  judicial  legislation,^  the  temper 
and  philosophy  of  the  times  and  much  else,  to  evolve  the  use  of 


Virginia. —  Thompson  v.  Com.,  20 
Gratt.  724    (1870). 

Washington. —  State  v.  Munson,  7 
Wash.  239,  34  Pac.  932   (1893). 

United  States. —  Hopt  v.  Utah,  110 
U.  S.  574,  i  8.  Ct.  202,  38  L.  ed.  262 
(1883). 

England. —  Eeg.  v.  Dingley,  1  C.  & 
K.  637,  47  B.  C.  L.  637   (1845). 

Canada. —  Eeg.  v.  Pah-cah-pah-ne- 
capi,  4  Can.  Or.   Cas.  93    (1897). 

6.  R.  V.  Green,  5  C.  &  P.  312 
(1832).  This  was  felt  to  be  neces- 
saiy  even  at  a  much  later  day.  Com. 
V.  Clark,  130  Pa.  St.  650,  18  Atl.  988 
(1890). 

7.  Social  conditions  in  the  England 
of  that  time  were  such  as  might  well 
ground  a  contention  that  any  induce- 
ment, however  slight,  held  out  to  a. 
prisoner  to  induce  him  to  confess 
would  tend  to  lead  him  to  criminate 
himself,  even  falsely.  E.  v.  Baldry, 
2  Den.  Cr.  C.  445   (1852). 

8.  It  will  be  observed  that  this  ju- 
dicial administration  has  no  relation 
to  evidence.  The  confession  was  not 
offered  as  evidence,  or  as  a  substitute 
for  it.  It  was  purely  a  matter  as  to 
what  the  judge  should  do  in  accepting 
a  plea. 

9.  §  176. 

§  1618-1.    §§  1543  et  seq. 

2.    §§  367,  1086. 

(a)  Stare  decisis  and  the  modern 
changes. —  In  addition  to  considera- 
tions previously,  as  above,  suggested, 
for  believing  that  the  administration 
of  justice  would,  he  greatly  benefited 


by  removing  rulings  in  regard  to  the 
admissibility  of  evidence  from  the  in- 
fluence of  the  doctrine  of  stare  decisis, 
it  may  be  advisable  to  note  certain 
obvious  modern  changes  in  the  field 
of  jurisprudence  which  would  also 
seem  to  make  that  course  highly 
desirable  if  not  absolutely  necessary. 
(6)  The  general  advantages  of  the 
doctrine  of  stare  decisis. —  It  cannot 
well  be  questioned  that,  whenever  it 
is  possible  to  apply  the  doctrine  of 
stare  decisis  in  an  appropriate  field 
it  has  marked  juridical  advantages. 
Fixity  and  certainty  in  rights  and 
liabilities  are  essential  to  the  orderly 
working  of  the  social  machinery  of 
a  modern  commonwealth.  "  Certainty 
is  the  mother  of  repose,  and  therefore 
the  law  aims  at  certainty,"  says  Lord 
Hardwicke  in  Walton  V.  Tryon,  1 
Dick.  244,  245  (1753).  This  is  especi- 
ally true  in  two  connections :  ( 1 ) 
Ownership  of  property,  (2)  Regulation 
of  future  conduct.  In  other  words,  it 
seems  to  us  of  the  present  age  of 
great  public  importance  that  we 
should  know  precisely  what  we  own, 
including  the  right  to  dispose  of  it 
in  future  in  a  definite  way,  and  also 
that  we  should  be  able  to  shape  and 
regulate  other  future  conduct  on  the 
basis  that  things  will  continue  to  be 
as  they  now  are.  To  these  natural 
arguments  in  favor  of  the  doctrine, 
has  been  added  an  artificial  one  of 
wide-reaching  consequence,  largely  in- 
fluential in  creating  a  desire  to  avoid 
or    conceal    judicial    legislation.      In 
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reason  into  the  direction  of  establishing  rules  of  law  in  place  of 
those  of  practice  or  administration.    During  the  eighteenth  and 


law,  at  least,  departure  from  the  rule 
in  question  not  only  changes  the  law 
for  the  future,  it  (has  the  remarkable 
effect  of  unsettling  it  for  the  past. 
A  statutory  enactment  is  not  retro- 
active; a  judicial  decision  is.  "It  is 
an  established  rule"  says  Blaokstone, 
"  to  abide  by  former  precedents,  where 
the  same  points  come  again  in  litiga- 
tion: as  well  to  keep  the  scale  of 
justice  even  and  steady,  and  not  liable 
to  waver  with  every  new  judge's  opin- 
ion; as  also  because  the  law  in  that 
case  being  solemnly  declared  and  de- 
termined, what  before  was  uncertain, 
and  perhaps  indifferent,  is  now  be- 
come a  permanent  rule,  which  it  is 
not  in  the  breast  of  any  subsequent 
judge  to  alter  or  vary  from  accord- 
ing to  his  private  judgment,  but 
according  to  the  known  laws  and  cus- 
toms of  the  land;  not  delegated  to 
pronounce  a  new  law,  but  to  main- 
tain and  expound  the  old  one.  Yet 
this  rule  admits  of  exception,  where 
the  former  determination  is  most  evi- 
dently contrary  to  reason ;  much  more 
if  it  be  clearly  contrary  to  the  divine 
law.  But  even  in  such  cases  the  sub- 
sequent judges  do  not  pretend  to  make 
a  new  law,  but  to  vindicate  the  old 
one  from  misrepresentation.  For  if 
it  be  found  that  the  former  decision 
is  manifestly  absurd  or  unjust,  it  is 
declared,  not  that  such  a  sentence  was 
had  law,  but  that  it  was  not  law; 
that  is,  that  it  is  not  the  established 
custom  of  the  realm,  as  has  been 
erroneously  determined.  And  hence  it 
is  that  our  laviryers  are  with  justice 
80  copious  in  their  encomiums  on  the 
reason  of  the  common  law;  that  they 
tell  us,  that  the  law  is  the  perfection 
of  reason,  that  it  always  intends  to 
conform  thereto,  and  that  what  is  not 
reason  is  not  law."  1  Black.  Comm. 
p.  70.  "A  resulting  corollary  of  this 
theory  is  that  a  decision  is  not  the 
law,   but  merely  eividence  of  it,   and 


an  overruling  decision  does  not  abro- 
gate or  change  the  law  of  the  over- 
ruled, but  authoritatively  asserts  that 
it  never  existed.  It  necessarily  fol- 
lows that  an  overruling  decision,  un- 
like a  repealing  statute,  must  have  a 
retrospective  operation.  Austin  and 
later  writers,  instancing  examples  of 
judicial  legislation,  vigorously  criti- 
cized Blackstone's  theory  as  artificial 
and  fictitious.  Austin,  Jurisprudence 
778;  Salmond,  Theory  of  Judicial 
Precedents,  16  L.  Quart.  Eev.  376; 
Thayer,  Judicial  Legislation,  5  Harv. 
L.  Rev.  172."  9  Columbia  Law  Re- 
view, p.  163.  Any  such  fantastic 
theory  has  been  repudiated  in  equity. 
The  equity  judges  have  from  time  to 
time  frankly  invented  the  rules  of 
equity.  In  re  Hallett's  Estate,  13 
Ch.  Div.  676,  710  (1879),  per  Jessel, 
M.  R.  While  this  is  true,  the  com- 
mon law  judges  have  steadfastly  re- 
iterated the  Blackstone  theory.  Nor- 
way Plain  Co.  v.  Boston  &  Me.  E.  R., 
1  Gray  263,  367  (1854);  Co.  Litt. 
2826,  3796.  So  valuable,  indeed,  have 
they  deemed  the  doctrine  of  stare  de- 
cisis to  be, that  incorrect  stability  has 
been  thought  preferable  to  the  un- 
settling which  may  resiult,  from  an 
effort  to  establish  a  true  principle. 
As  is  pointed  out  by  Lord  Hatherly 
in  Bain  v.  Fothergill,  (L.  R.  7  H.  L. 
158,  209  (1876) )  the  House  of  Lords 
has  frequently  acted  upon  the  mis- 
taken practice  of  conveyancers,  and 
will  regard  the  necessity  for  following 
previous  decisions  as  more  imperative 
where  the  common  dealings  of  man- 
kind are  in  question.  With  respect 
to  matters  which  do  not  affect  exist- 
ing rights  to  any  great  degree,  but 
tend  principally  to  influence  future 
transactions,  it  is  for  similar  reasons 
generally  considered  more  important 
that  the  rule  of  law  should  be  settled, 
than  that  it  should  be  theoretically 
correct.     See  dsio,  Lozon  v.  Pryse,  4 
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most  of  the  nineteenth  centuries  the  rules  of  evidence  were  being 
formed.     To  a  very  large  extent,  this  development  was  marked 


My.  &  Cr.  617,  618  (1865),  Ld.  Cot- 
tenham;  Broom's  Legal  Maxims,  pp. 
118-121. 

(c)  Relief  in  civil  cases. — Against 
the  hardships  of  this  theory,  the  re- 
troactive effect  of  a,  judicial  decision, 
in  the  impairment  of  contract  and 
property  rights  acquired  in  reliance 
on  the  earlier  decision,  has  been 
afforded  in  a  number  of  civil  cases. 
Thus,  it  has  been  held  that,  the  rights 
of  bona  fide  purchasers  at  a  judicial 
sale  shall  not  be  affected  by  the  re- 
trospective operation  of  the  reversal 
on  appeal  or  writ  of  error  of  the 
equitable  decree  or  legal  judgment 
under  -which  they  purchased.  Delano 
V.  Wilde,  11  Gray  17  (1858)  ;  Harle 
V.  Langdon's  Heirs,  60  Tex.  555  (1883) ; 
Voorhees  v.  Bk.  of  U.  S.,  10  Pet.  449, 
475  (1836).  So,  also,  protection  has 
been  afforded  to  a  purchaser  from  a 
successful  party  to  the  first  hearing 
perfected  before  the  citation  of  the 
writ  of  error,  as  distinguished  from 
the  appeal.  Macklin  v.  Allenburg, 
100  Mo.  337  (1889)  ;  Lessee  of  Taylor 
V.  Boyd,  3  Ohio  337  (1828).  A  recent 
Pennsylvania  case,  involving  a  mort- 
gagee who  had  taken  a  mortgage  on 
the  faith  of  earlier  judicial  rules  of 
construction  of  wills,  while  admitting 
that  on  principle  decisions  must  retro- 
act,  has  refused  to  apply  the  doctrine 
80  as  to  prejudice  the  rights  of  the 
mortgagee,  on  the  ground  that  the  in- 
tention of  the  testator  should  not  be 
defeated  by  a  subsequent  change  of 
decision.  Hood  v.  Society  to  Protect 
Children,  (Pa.  1908)  70  Atl.  845. 
In  general,  as  to  third  parties,  what- 
ever has  been  don©  while  the  judg- 
ment remains  in  full  force  is  un- 
affected by  reversal. 

Florida. —  Florida  Cent.  B.  E..  Co. 
V.  Bisbee,  18  Fla.  60   (1881). 

Indiana. —  Hibbitts  v.  Jock,  97  Ind. 
670,  578    (1884). 


Minnesota. —  Bradshaw  v.  Duluth 
Mill  Co.,  52  Minn.  59  (1892). 

Pennsylvania. — G!«ddes  v.  Brown,  5 
Phila.  180  ( 1863 )  ;  Menges  v.  Dentler, 
33  Pa.  495  (1859). 

United  States. —  Bk.  of  U.  S.  v.  Bk. 
of  Wash.,  6  Pet.  8  (1832).  Interest- 
ing questions  may  arise  as  to  the 
proper  effect  of  the  Blackstone  theory 
of  the  operation  of  legal  decisions  in 
dealing  with  questions  arising  under 
the  American  federal  constitution. 
For  example  the  supreme  court  of 
the  United  States  will  refuse  to  fol- 
low the  latest  decision  of  a  state 
court  oonstruing  a  statute,  when  the 
decision  overruled  a  former  ruling 
upon  which  the  parties  relied  in  mak- 
ing the  contract.  Gelpcke  v.  Dubuque, 
1  Wall.  175  (1863).  See  also,  Mc- 
Clure  i\  Owen,  26  Iowa  243  (1868)  ; 
E.  R.  Co.  V.  McClure,  10  Wall.  511 
(1870);  R.  R.  Co.  v.  Rock,  4  Wall. 
177  (1866).  Compare  the  following 
cases  in  accord  with  the  principal 
case,  Farrior  v.  New  Eng.,  etc.,  Co., 
92  Ala.  176  (1891)  ;  Ray  V.  Natural 
Gas  Co.,  138  Pa.  St.  576  (1890); 
Falconer  v.  Simmons,  51  W.  Va.  172 
(1902),  and  also  the  succeeding  de- 
cision rejecting  the  doctrine  an- 
nounced in  Gelpcke  v.  TDubuque  ubi 
supra,  Storrie  v.  Cortes,  90  Tex.  283 
(1896).  It  has  also  been  very  justly 
decided  by  the  same  court  that  such 
a  change  of  judicial  construction 
should  have  the  same  effect  as  a  legis- 
lative amendment,  that  is,  operate 
only  prospectively.  Douglass  v.  Co. 
of  Pike,  101  U.  S.  677,  687  (187'9). 
In  other  words,  an  overruled  decision 
is  not  mere  erroneous  evidence  of  law, 
but  valid  law  entering  into  the  obliga- 
tion of  contracts,  which  should  not  'be 
impaired  by  a  change  of  decision. 
But  a  judicial  ruling  impairing  the 
obligation  of  contract  is  not  within 
the  constitutional  prohibition.     E.  R. 
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by  a  change  from  administration,  as  represented  by  the  practice 
on  the  several  circuits,  into  rules  of  substantive  law  relating  to 


Co.  V.  Rock,  4  Wall.  177  (1866).  See, 
however,  Muhlker  v,  Harlem  R.  R. 
Co.,  197  U.  S.  544  ( 1905 )  ;  Central 
Land  Co.  v.  Laidley,  159  U.  S.  109 
(1894).  The  doctrine  of  the  main 
case  has  received  some  endorsement 
in  the  state  courts.  Hill  v.  Brown, 
144  N.  C.  117  ( 1907 )  ;  State  v.  Bell, 
136  N.  C.  674  (1904).  See,  however, 
Mason  v.  Nelson,  (N.  C.  1908)  62 
S.  E.  625.  The  entire  article  in  9 
Columbia  Law  Review,  pp.  (163,  165), 
from  which  the  foregoing  is  largely 
a  compilation,  may  be  read  with 
profit.  See  also,  22  Harv.  L.  Eev. 
p.   182. 

(d)  Rule  in  criminal  cases. —  It  is 
quite  possible  that  the  corollary  from 
Elackstone's  theory  that  judicial  deci- 
sion does  not  make  the  law  but  is 
merely  evidence  of  what  it  has  always 
been  may  press  with  peculiar  hardship 
in  a  criminal  case.  Where,  for  example, 
an  erroneous  decision  or  line  of  deci- 
sions has  prescribed  that  a  certain  act 
is  not  within  the  scope  of  a.  criminal 
statute,  to  reverse  this  holding  may, 
in  the  case  where  it  is  made,  have  the 
effect  of  punishing  the  defendant  for 
doing  an  act  which  was  innocent 
under  the  law  as  it  was  then  under- 
stood. Such  a  result  is  contrary  to 
primary  principles  of  natural  justice. 
See  18  Yale  Law  Journal,  p.  424,  425, 
from  which  valuable  assistance  has 
been  received  in  this  connection.  This 
circumstance,  however,  furnishes  no 
necessary  ground  for  refusing  to 
establish  a  new  and  correct  rule.  In 
this  dilemma  a  reasonable  course  has 
been  proposed.  The  suggestion  is  that 
the  court  announced  the  true  rule  as 
applicable  to  all  future  cases  that 
may  oome  before  it,  at  the  same 
time  declining  to  disturb  the  applica- 
tion of  the  erroneous  rule  to  acts  done 
before  the  later  decision  was  rendered. 
Thus,  in  a  North  Carolina  case. 
State  V.   Pulton,   149  N.   C.   485,   63 


■S.  E.   145    (1908),  the  court  in  over- 
ruling its  earlier  decision  in  State  f. 
Edens,  95  N.  C.  693   (1886),  and  hold- 
ing the   accused  guilty  ordered  that 
on  the  new  trial  of  the  defendant  the 
earlier    construction    of    the    statute 
should   be    applied    to   the   case.      In 
so   ruling,   the   court  follow   the   au- 
tliority  of  an  earlier  case  in  the  same 
jurisdiction,  in  which  a  similar  ruling 
was  made,  the  court  observing:     "  In 
view  of  the  peculiar  conditions  with 
which  we  are  dealing,  we  have  deemed 
it  but  just  to  the  defendants,  and  not 
at    variance    with    any    authority    in 
this  court,  to  order  a  new  trial,  with 
the  direction  that  the  testimony  of- 
fered  in  this   case,   insofar   as   it  is 
madte  admissible  by  the  ruling  of  this 
court  in  State  v.  Neal,  129  N.  C.  692 
(1901),  be  admitted.     If  the  defend- 
ants shall  be  able  to  establish  their 
defense  in  accordance  with  the  ruling 
in  Neal's  case,   they  axe  entitled   to 
do  30,  but  the  construction  now  put 
upon  the  statute  will  be  applied  to 
all  future  cases."     State  v.  Bell,  136 
N.  C.  674,  677   (1904),  per  Connor,  J. 
In  much  the  same  way,  an  appellate 
court  which  has  on  several  prior  oc- 
casions criticised  the  propriety  of  a 
particular  instruction  by  trial  judges 
in   criminal   cases   may   properly   an- 
nounce that   in   future  such   instruc- 
tions vrill  be  deemed  unconstitutional 
and   ground  for   reversal,  while   pro- 
viding that  the  new   rule   shall   not 
apply  to  cases  arising  before  it  was 
announced.     People  i\  Ryan,  152  Cal. 
364     (1907).      The    course    proposed 
seems  a  reasonable  one  to  be  employed 
in   case   of   offences    having   little   if 
any  element  of  moral  turpitude,  mala 
proMMta.      In    dealing    with    serious 
offences,  mala  in  se,  where  the  defend- 
ant   knows    he    is    doing    the    moral 
wrong,   the   suggestion   seems  unduly 
tender  to  the  criminal.   "  The  doctrine 
of  stare  decisis  in  criminal  cases  can- 
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procedure.       Positive    regulation    of    admissibility    establishing 
classes  of  facts  to  be  received  or  rejected  bad  taken  the  place 


not  be  carried  to  the  extent  of  allow- 
ing to  violators  of  law  a  vested  in- 
terest in  rules  which  have  been  errone- 
ously sanctioned."  Lanier  v.  State, 
57  Miss.  107  (1879).  The  general 
rule  in  criminal  cases,  therefore,  lim- 
its the  effect  of  the  doctrine  of  stare 
decisis.  No  one  can  have  a  vested 
right  to  commit  a  crime,  especially 
if  it  be  also  an  immoral  act.  Kor 
can  it  be  assumed  that  society  is 
under  any  obligation  so  to  adjust  the 
work  of  its  courts  that  men  may  regu- 
late their  future  conduct  in  such  a 
way  as  to  do  such  immoral  and  crim- 
inal acts  with  impunity.  In  addition 
to  these  obvious  limitations  upon  the 
doctrine  in  criminal  cases  there  are 
others  of  less  importance.  Stare  de- 
cisis cannot,  of  course,  be  invoked  in 
favor  of  a  mere  Return.  Nor  will  the 
court  lightly  come  to  the  conclusion 
that  a  given  ruling  is  within  the 
doctrine.  "  In  order,"  say  the  su- 
preme court  of  South  Carolina,  "  that 
the  rule  of  stare  decisis  can  be  force- 
fully invoked,  there  must  be  three 
elements  which  enter  into  the  author- 
ity of  the  case,  First,  the  unanimity 
with  which  its  judgment  was  pro- 
nounced; second,  the  fact  that  it  has 
been  followed,  and  third,  the  duration 
of  time  during  which  it  has  been 
openly  followed  or  tacitly  assented 
to."  State  V.  Williams,  13  S.  C.  554 
(1880).  The  proper  administrative 
position  is,  as  has  just  been  said, 
different  in  case  of  malum  prohibitum. 
"  We  ought,  in  any  case,"  said  Frazer 
J.,  "  to  proceed  with  great  caution  in 
reversing  opinions  heretofore  pro- 
nounced by  this  court;  and  received 
and  acfted  upon  as  settling  the  law, 
and  especially  when  a,  rule  of  prop- 
erty would  be  overturned,  and  that 
would  be  made  criminal,  which  had 
before  been  adjudged  lawful."  Grubbs 
V.   State,   24   Ind.    395    (1865).     See 


also,  Weber  v.  Rogers,  188  U.  S.  10 
(1902). 

(e)  Modern  difficulties,  mass  of  cur- 
rent decisions,  etc. —  In  judging  as  to 
the  effect  of  time  upon  the  practical 
value  of  the  doctrine  of  stare  decisis 
as  an  element  in  the  legal  evolution, 
it  is  important  to  bear  certain  facts 
in  mind.  In  reaching  legal  principles 
by  the  use  of  judicial  decisions  a  very 
nice  and  painfully  careful  intellectual 
induction  is  necessary.  Each  case 
bearing  on  the  matter  must  be  com- 
pared with  every  other  case  and  with 
the  rule  itself  as  to  all  points  of 
resemblance  or  difference.  In  every 
instance,  the  ratio  decidendi  is  to  be 
distinguished  from  the  most  impress- 
ive dicta.  When  well  trained  lawyers, 
thoroughly  familiar  with  the  law 
and  fact  of  each  precedent,  approach- 
ing the  subject  from  different  view- 
points, have  fully  argued  and  weighed 
each  item  of  resemblance  or  differ- 
ence before  a  bench  of  competent 
judges,  each  going  over  the  whole 
matter  for  himself  and  reaching,  after 
consultation,  a,  result  which  will  be 
deliberately  stated  in  a  carefully  pre- 
pared opinion,  undoubtedly  much  ad- 
vantage to  the  growtb  of  law  as  a 
science  may  result.  Concentrated 
and  highly-trained  attention  employed 
in  a  very  limited  field  and  with 
abundant  time  in  which  to  work  out 
each  detail  can  scarcely  fail  to  make 
valuable  contribution  to  jurispru- 
dence. For  the  proper  working  of  the 
system,  however,  all  these  conditions 
must  be  met.  In  the  early  part  of 
the  last  century,  e.  g.,  during  the 
period  when  John  Marshall  presided 
over  the  supreme  court  of  the  United 
States  (1801-1835)  this  was  fairly 
possible  and  the  results  gained  have 
assisted,  in  no  small  degree,  in  creat- 
ing  the   general    professional   esteem 
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of  legal  reasoning  as  freely  applied  in  administration  to  the  facts 
of  tiie  individual  case.    It  might  almost  be  said  that  practice  had 

cently  established  in  the  State  of  New 
York,  and  sitting  in  four  differwit 
sections  —  the  so-called  Appellate 
Division  of  the  Supreme  Court  — 
whicli  held  its  first  session  in  the 
month  of  Januaiy,  1896,  has  already- 
published  95  volumes  of  officially  re- 
ported decisions,  besides  writing  a 
large  number  of  opinions  which  are 
to  be  found  in  unoflicial  reports;  and, 
as  it  is  the  highest  tribunal  in  the 
state  after  the  Court  of  Appeals,  no 
lawyer  pretending  to  any  degree  of 
efliciency  in  his  office  organization  can 
afford  to  be  without  them.  At  the 
rate  of  progress  which  was  kept  up 
during  the  past  year  volume  500  of 
these  reports  will  be  reached  in  the 
year  1941.  By  that  year  at  latest 
the  lavs^er  will  see  volume  329  of  the 
present  series  of  reports  of  the  high- 
est court  of  New  York,  volume  381  of 
those  of  the  Supreme  Court  of  the 
United  States,  and  volume  431  of 
the  reports  of  the  lower  Federal 
courts;  and  other  states  will  go  the 
same  way,  in  varying  degree.  \^Tien 
that  day  shall  come,  will  human 
wealth  and  human  patience  be  able 
to  bear  the  burden  longer?"  (p.  97) 
Several  necessary  corollaries  follow 
from  such  a  situation  as  is  iere  pre- 
sented. In  the  first  place,  it  is  no 
longer  possible  for  the  highly  paid 
lavsryers  of  the  first  rank  to  become 
personally  acquainted  with  this  mass 
of  authority  for  themselves.  Nor  is 
it  feasible  for  the  courts  to  permit  a 
full  discussion  and  argument  of  the 
authorities  by  counsel.  Assuming  the 
court,  practically  unaided  by  argu- 
ment to  be  able,  by  some  happy 
chance,  to  eliminate  fram  this  mass 
of  fact  and  precedent,  blended  with 
the  sophisms  of  counsel,  the  real  point 
in  dispute  between  the  parties,  the 
difficulties  of  applWng  to  it  the  cor- 
rect rule  of  law  still  remain  to  be 
surmounted.     In  drafting  its  opinion, 


in  which  the  doctrine  of  stare  decisis 
is  held. 

It  grows  increasingly  difficult  to 
reproduce  these  conditions  at  the 
present  day.  A  point  must  soon  be 
reached  at  which  it  will  be  impossible 
to  do  so.  National  growth,  the  com- 
plexity of  modern  business,  the  value 
of  the  prizes  open  to  contention,  bad 
systems  of  procedure,  and  the  like, 
have  combined  to  produce  a  vast  in- 
crease in  the  volume  of  business  to 
be  handled  by  the  courts.  The  bulk 
of  reported  decisions  bears  eloquent 
testimony  to  this.  It  will  be  neces- 
sary to  call  but  a  single  witness. 
Mr.  Edward  B.  Whitney,  Esq.,  in  an 
interesting  address  at  St.  Louis  in 
1904  before  the  Congress  of  Arts  and 
Science,  states  conditions  which  time 
has  served  only  to  intensify.  Whit- 
ney, Doctrine  of  Stare  Decisis,  3  Mich. 
Law  Rev.  pp.  89-107  inc.  "  During 
the  nineteenth  century  the  number  of 
states  of  the  American  Union  in- 
creased from  sixteen  to  forty-five  (p. 
95)  .  .  .The  President  of  the 
American  Bar  Association  in  1902, 
in  his  annual  address  to  the  Associa- 
tion, stated  that  the  law  reports  of 
the  then  past  year  contained  362,000 
pages,  and  estimated  that  a  man  by 
reading  100  pages  a  day  might  go 
through  them  in  eight  years:  by 
which  time  there  would  be  new  re- 
ports on  hand  sufficient  to  occupy 
him  for  fifty-six  years  more  (p.  97). 
In  the  larger  states  like  New  York, 
as  in  England,  the  use  of  reports  out- 
side the  jurisdiction  is  less  common; 
but  that  is  only  on  account  of  the 
enormous  multiplication  of  reported 
decisions  within  the  jurisdiction,  so 
that  to  master  the  home  decisions 
alone  upon  any  given  point  is  a 
harder  task  than  it  was  to  master  all 
decisions  at  the  time  when  the  glory 
of  judge-made  law  was  at  its  zenith, 
(p.  96)    .    .        A  single  tribunal  re- 
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hardened  into  procedure,  administration  had  frozen  into  law.    It 
seemed  to  the  mind  of  the  times  more  for  the  public  interest  and 


the  same  bulk  of  decision  may  fairly 
be  said  to  compel  hasty  and  ill-consid- 
ered work  by  tihe  court.  "  During  the 
last  year  of  the  Chief  Justiceship  of 
John  Marshall  the  United  States  Su- 
preme Court,  consisting  then  of  seven 
justices,  filed  39  written  opinions. 
During  the  year  1903-4  the  same 
court,  with  nine  justices,  filed  213 
written  opinions,  'besides  disposing  of 
208  cases  without  opinion.  During 
the  same  year,  tlie  New  York  Court 
of  Appeals  filed  221  opinions  and  dis- 
posed of  419  cases  without  opinion. 
It  appears  from  the  report  of  a  com- 
mission appointed  by  the  Governor  of 
New  York  in  1903  that  in  one  of  the 
appellate  courts  sitting  in  the  city  of 
New  York  the  average  number  of 
opinions  written  by  each  judge  per 
year  was  considerably  more  than  one 
hundred,  in  addition  to  whicih  he  had 
to  examine  and  record  his  concur- 
rence with  or  dissent  from  about  four 
hundred  other  opinions  in  cases  in 
which  he  sat,  and  participate  in  the 
discussion  of  about  two  hundred  ad- 
ditional cases  in  which  no  opinion 
was  rendered."  Whitney,  Doctrine  of 
Stare  Decisis,  3  Mich.  Law  Rev.  p. 
99. 

(/)  Other  remedies. —  Some  relief 
from  the  growing  evils  of  this  increase 
in  the  bulk  of  judicial  business  has 
undoubtedly  been  found  in  the  superior 
digesting  of  cases.  Remarkaibly  fine 
work  has  undoubtedly  been  done  in 
this  direction.  The  remedy,  however, 
is  the  merest  palliative.  Notwith- 
standing the  most  strenuous  efforts 
at  condensation  the  bulk  of  digest 
material  gennane  to  the  settlement 
of  any  point  of  law  has  nearly  passed 
the  limits  of  tolerance.  "An  annual 
digest  of  English  and  American  de- 
cisions is  now  published.  Those  of 
the  last  year  occupy,  though  in  the 
briefest  abstract,  nearly  5,000  double 
column    pages."      Whitney,    Doctrine 


of  Stare  Decisis,  3  Mich.   Law  Bev. 
p.  97. 

Of  recent  years,  considerable  relief 
has  been  experienced  from  further 
condensation  of  this  digest  material 
into  encyclopedias  purporting  to  cover 
the  entire  corpus  juris  in  a  limited 
number  of  volumes.  Such  compila- 
tions are,  however,  for  obvious  rea- 
sons, devoid  of  the  highly  desirable 
element  of  authority.  As  a  labor-sav- 
ing device,  their  value  is  undoubted. 
The  efficiency,  however,  of  such  publi- 
cations in  promoting  legal  growth, 
especially  in  any  scientific  way,  ia 
and  can  be  but  slight. 

A  favorite  remedy,  with  many  at- 
tractive features  is,  of  course,  codifi- 
cation. To  put  down,  in  "  black  and 
white,"  the  law  of  the  state  or  nation 
so  plainly  and  clearly  that  the  aver- 
age citizen  can  interpret  it  for  him- 
self and  justice  be  rendered  cheap, 
speedy  and  complete,  has  a  most  at- 
tractive sound.  Unfortunately,  it  has 
little  else.  The  reason  why  it  never 
has  worked  well,  especially  when  ap- 
plied! to  details,  is  fairly  obvious. 
It  has  been  suggested,  with  some  de- 
gree of  plausibility,  that  codification 
has  failed  because,  as  a  practical 
political  matter,  the  forces  in  control 
of  a  Democracy,  under  party  auspices, 
are  not  calculated  to  bring  out  the 
real  advantages  which  true  codifica- 
tion would  render  possible.  "  The 
main  real  obstacle  to  codification  in 
America,,"  says  Mr.  Whitney,  "  is 
undoubtedly  the  experience  which  we 
have  had  of  codification  in  particular, 
and  of  statutory  law  in  general,  in 
the  past."  Whitney,  'Doctrine  of 
Stare  Decisis,  3  Mich.  Law  Rev.  p. 
104.  "  Such  codes,  have  been  con- 
demned by  the  judgment  of  the  abler 
and  more  learned  part  of  the  pTO- 
fession,  as  tending  to  confuse  the  law 
and  make  it  more  uncertain  and  less 
scientific.      A   warm   controversy   hag 
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the  protection  of  individual  liberty  as  well  as  constituting  a  higher 
exercise  of  the  reasoning  faculty,  that  a  species  of  evidence,  un- 


lately  been  raging  in  New  York  on 
the  subject.  But  with  the  masses  of 
the  people  the  proposal  is  popular, 
for  it  holds  out  a  prospect,  unfortu- 
nately belied  by  the  result  in  states 
which,  like  California,  have  tried  the 
experiment,  of  a  system  whose  sim- 
plicity will  enable  the  layman  to 
understand  the  law,  and  render  jus- 
tice cheaper  and  more  speedy.  A 
really  good  code  migiht  have  these 
kappy  effects.  But  it  may  be  doubted 
whether  the  codifying  states  have 
taken  the  steps  requisite  to  secure 
the  goodness  of  the  codes  they  enact." 
Brioe,  Amer.  Comm.,  chap.  XLII,  p. 
482. 

It  is  probable,  however,  that  even 
were  this  difficulty  of  selecting  the 
right  man  and  securing  legislative 
confirmation  of  good  work  surmounted, 
a  more  serious  and  fundamental  prob- 
lem would  still  remain  to  be  met. 
It  resides  in  the  doctrine  of  stare 
decisis  itself,  that  which  confers  the 
force  of  law  upon  each  judicial  opin- 
ion. iSo  long  as  this  continues,  the 
rulings  of  judges  must  be  reported  in 
ecctenso,  and  the  digests  swell  in  bulk. 
Each  new  decision  on  a  matter  cov- 
ered by  the  code  creates,  practically, 
a  new  rule  of  law.  If  this  be  unsatis- 
factory for  any  reason,  good  or  bad, 
the  only  remedy  is  an  amendment  to 
the  code.  "  The  custom  of  our  stat- 
ute makers,  except  in  periods  of  codi- 
fication, is  to  deal  only  with  the 
particular  evils  that  have  already 
been  experienced,  making  each  specific 
case  the  subject  of  a  specific  statu- 
tory remedy.  Thus  a  cod©  originally 
drawn  with  science  and  art,  in  the 
form  of  a  series  of  general  proposi- 
tions, loses  its  symmetry  and  becomes 
a  wilderness  of  special  instances. 
Then  comes  a  recodi.fieation,  entrusted 
to  the  hands  of  some  incompetent  re- 
cipient of  legislative  or  executive 
favor.    The  codification  in  such  hands 


introduces  new  ambiguities,  the  pro- 
cess of  judicial  construction  and  legis- 
lative amendment  goes  on  with  in- 
creasing velocity,  and  the  condition 
of  things  becomes  worse  in  general 
public  opinion  than  it  was  in  the  now 
forgotten  days  before  the  process  of 
codification  first  commenced."  Wiliit- 
ney.  Doctrine  of  Stare  Decisis,  3  Mioh. 
Law  Rev.  p.  105.  For  a,  proposition 
so  notoriously  true,  a  single  instance, 
may  suffice.  In  New  York,  the  home 
state  as  it  were  of  the  code,  the 
number  of  legislative  enactments 
amending,  repealing  or  otherwise 
modifying  provisions  of  the  Throop 
Code  of  Civil  Procedure  of  1876  down 
to  the  end  of  the  session  of  1910 
amounted  to  3163.  In  fact,  amend- 
ment of  the  code  with  a  view  to 
facilitating  or  blocking  judicial  ac- 
tion in  partiaular  cases,  has  become  a 
recognized  form  of  activity.  In  the 
same  period,  the  number  of  judicial 
acts  construing  sections  of  this  Throop 
Code  not  unnaturally  reached  the 
rather  alarming  aggregate  of  64,986. 
It  is  not  to  be  thought  that  the  ex- 
perience of  the  state  of  New  York  is 
in  any  way  unique.  The  record  of 
any  code  state  would  probably  furnish 
confirmatory  facts,  in  proportion  to 
the  minuteness  of  the  regulations  pre- 
scribed by  the  code. 

Certain  incidental  social  disad- 
vantages involved  in  the  use  of  a 
code  seem  well  worthy  the  attention 
of  any  state  or  nation  desirous  of 
securing  domestic  harmony  or  easy 
access  to  the  good  will  of  other  states 
or  countries.  "  'When  the  whole  law 
of  a  State  has  been  enacted  in  the 
form  of  a  code  all  exisitlng  divergences 
between  one  State  and  another  are. 
sharpened  and  perpetuated,  and  new 
divergences  probably  created.  Hence 
codification  increases  the  variations  of 
the  law  between  diflferent  States,  and 
these  variations  may  impede  business 
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srwom  statements,  res  irder  alios,  character,  and  the  like,  which 
was  feared  as  likely  to  mislead  a  jury,  should  he  rejected,  re- 
gardless of  its  forensic  or  probative  value  in  a  particular  case. 


and  disturb  the  ordinary  relations  of 
life."  Brice,  Amer.  Comm.,  cliap. 
XLII,  p.  483. 

It  has  been  suggested  that  a  large 
measure  of  relief  might  be  aflForded 
by  permitting  the  court  itself  to  select 
among  its  decisions  those  to  which 
the  doctrine  of  stare  decisis  should 
apply  and  those  to  which  it  should 
not.  To  this,  however,  there  seem 
to  be  grave  objections.  Without 
discussing  these  in  detail,  it  may  be 
sufficient  to  say  that  so  unusTial  a 
power  manifestly  invites  to  abuse. 
In  1898,  a  committee  of  the  American 
Bar  Association  very  properly  re- 
ported that  the  power  to  determine 
which  of  their  own  decisions  could 
be  thereafter  cited,  and  which  should 
apply  only  to  the  case  of  the  parties 
litigant  then  before  them,  was  too 
dangerous  a  one  to  be  confided  to 
any  court. 

(g)  The  real  solution. —  These  and 
similar  considerations  suggest  the 
thought  that  as  there  is  scant  leisure 
for  applying  the  inductive  method  to 
the  creation  of  general  principles  from 
reported  cases  the  part  of  vdsdom 
•  wo-uld  be  to  turn,  in  part  at  least, 
to  the  deductive,  using,  so  far  as 
practicable,  the  general  legal  prin- 
ciples already  obtained  and  refusing, 
in  the  absence  of  unsound  legal  rea- 
soning or  actual  miscarriage  of  jus- 
tice, to  reverse  the  decisions  so  ob- 
tained. The  same  suggestion  would 
seem  to  have  an  important  bearing 
upon  the  form  to  be  adapted  as  the 
basis  of  code  formation  or  revision. 
Ck)difloation  is  eminently  desirable 
for  that  which  is,  or  can  be  made  to 
be,  iixed.  So  long  as  the  inductive 
method  of  forming  a  principle  of  law 
from  judicial  decisions,  each  having 
the  force  of  law,  fixity,  the  glory  of 
codification,  is  practically  impossible. 
Should  a  code  content  itself  by  deal- 


ing with  principles  that  is,  were  tJhe 
deductive  method  of  deciding  cases 
employed,  good  legal  reasoning  in  fol- 
lowing the  principle  alone  being  in- 
sisted upon,  the  mischief  ceases.  The 
short  reason  is,  that  the  doctrine  of 
stare  decisis  is  being  applied  to  the 
principle  which  the  legislature  has 
prescribed  as  the  result  of  the  prior 
induction  rather  than  to  the  cases 
by  which  it  is  sought  to  illustrate  it. 
ih)  A  matter  of  administration.^ 
Briefly  to  summarize,  from  the  stand- 
point of  the  law  of  evidence,  the  situ- 
ation thus  briefly  outlined,  certain 
conclusions  are  at  once  obvious. 
(1)  The  function  of  judicial  adminis- 
tration is  paramount  to  any  compul- 
sion on  the  court  to  follow  precedent. 
In  other  words,  the  rule  of  stare 
decisis  is  merely  one  of  the  consid- 
erations which  are  properly  deemed 
to  affect  the  administrative  action 
of  the  court  in  dealing  with  any  par- 
ticular situation.  As  a  practical 
means  for  giving  certainty  to  rights 
and  liabilities,  especially  those  of 
property,  and  to  enable  a  citizen  to 
regulate  his  future  conduct  with 
safety,  judicial  administration  has 
adopted  the  rule  of  following  estab- 
lished precedents.  But  the  rule  it- 
self is  only  a  means  for  reaching  these 
ends.  Should  they  seem  not  to  be 
involved  in  a  particular  inquiry  or 
some  higher  social  objects  intervene, 
e.  g.,  as  Blackstone  says,  the  reason- 
ableness of  the  law,  it  is  well  within 
the  function  of  judicial  administra- 
tion to  decline  to  follow  previous 
decisions. 

(2)  It  is  made  evident  that  among 
the  considerations  whicb  warrant  thus 
declining  to  follow  the  doctrine  of 
stare  decisis  in  a  civil  case,  is  the 
attainment  of  justice  for  a  particular 
individual  (subsect.  c,  supra)  and,  in 
a  criminal  proseeution,  the  rights  of 
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Each  ruling  on  tlie  subject  was  to  be  accorded  the  force  of  law. 
Eeason,  it  was  felt,  sbould  not  be  allowed  to  determine,  in  each 


the  community  to  the  prevention  and 
punishment  of  crime  irrespective  of 
any  rights  which  an  offender  may 
claim  under  a  line  of  earlier  decisions 
(subsect.  d,  supra). 

(3)  That  the  adequate  working  of 
the  inductive  method  for  the  estab- 
lishment of  legal  principles  by  the 
comparison  of  decided  cases  involves 
certain  conditions  as  to  time,  atten- 
tion and  field  of  inquiry  which  modern 
judicial  administration  regards  as 
difficult  if  not  impossible,  of  procure- 
ment; while  the  deductive  method  of 
using  legal  principles,  previously  as- 
certained by  judicial  indiwtion,  in  de- 
ciding particular  cases  and  awarding 
reversal  only  in  case  of  manifest  lack 
of  legal  reasoning  and  obvious  preju- 
dice, is  both  practical  and  desirable. 

(4)  Finally,  it  would  appear  that, 
should  the  doctrine  of  stare  decisis 
be  thus  applied  to  the  principle  of 
law  involved  rather  than  to  the  hold- 
ing of  an  individual  case,  strong 
reasons  point  to  the  adjective  law, 
especially  that  of  evidence,  as  being 
well  fitted  for  the  experiment.  The 
principles  of  administration  in  con- 
nection with  evidenoe,  as  has  been 
elsewhere  seen  (§§  332-56'9)  are  few 
and  simple.  Yet  sudh  is  the  frequency 
of  the  application  made  of  the  pro- 
cedural rules  that  the  effect  of  apply- 
ing the  doctrine  of  stare  decisis  to 
the  cases  in  which  this  is  done  is 
greatly  to  increase  the  bulk  of  de- 
cisions and  the  consequent  labor  of 
lawj'ers  and  judges.  It  is  worth  ob- 
serving, moreover,  that  if  there  is  any 
branch  of  the  law  to  which  the  funda- 
mental social  reasons  for  the  doctrine 
of  stare  decisis  do  not  apply,  it  is  the 
adjective.  The  advantages  of  empL  y- 
ing  the  rule  of  stare  decisis,  as  has 
been  seen  are  two,  stability  of  prop- 
erty rights,  the  opportunity  to  regu- 
late future  conduct  with  safety.  In 
case  of  the  law  of  evidence,  a  more  or 


less  scientific  system  for  ascertaining 
truth  by  the  light  of  reason,  it  seems 
contraiy  to  any  theory  of  public 
policy  that  an  individual  shotdd  be 
regarded  as  having  a  vested  legal  or 
even  a  moral  right  to  the  observance 
of  any  rule  which  would  operate, 
under  the  circumstances  of  a  particu- 
lar case,  to  defeat  the  object  of  the 
search.  If  litigation  be  regarded  as  a 
game,  the  social  interest  may  be 
otherwise.  On  the  surface,  however, 
a  litigant  should  have  as  little  right 
to  have  his  case  tried  in  such  a  way 
as  to  suppress  the  truth  as  an  ac- 
cused would  have,  in  a  criminal  (;ase, 
to  the  observance  of  the  rule  laid 
down  in  a  line  of  decisions  which 
would  enable  him  to  escape  well- 
merited  punishment.  (Subsect.  d, 
supra.)  Nor  may  it  be  amiss  to  sug- 
gest that  to  remove  the  limitations 
upon  judicial  administration  imposed 
by  the  application  of  the  doctrine  of 
stare  decisis  to  judicial  decisions  re- 
lating to  the  rules  of  procedure  in 
dealing  with  the  reception  of  evidence 
would  be  in  accordance  with  the  real 
nature  and  the  highest  social  useful- 
ness of  the  judicial  office  itself. 
WBiatever  may  be  the  fact  with  regard 
to  the  function  of  the  judiciary  under 
Montesquieu's  elaborate  system  of 
checks  and  balances  which  underlies 
English  and  American  constitutions, 
there  are,  in  reality,  in  respect  to  the 
laws,  but  a  single  division.  It  is 
between  those  who  malce  and  those 
who  enforce  them,  between  the  legis- 
lative and  the  executive  department 
of  the  government.  Tliere  is,  it  is 
true,  a  tcriium  quid,  a  function 
purely  judicial,  transmuting  a  general 
right,  through  the  medium  of  particu- 
lar facts  shown  to  exist,  into  an  in- 
dividual one.  In  practical  operation, 
however,  this  function  is  largely  per- 
formed by  the  jury  and  seems  so  far 
negligible   as   to   make   it  reasonable 
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I,  what  holding  was  best  adapted  to  the  attg-inmeiit  of  sub- 
in  stififi. 


instance 
stantial  justice 

rrom  this  period  or  stage  of  legal  evolution  has  oome  the  mul- 
tiplicity of  conflicting  decisions,  each  having  the  force  of  prece- 
dent, concerning  the  admissibility  of  confessions,  claimed  to  have 
been  "  involuntary."  Naturally,  it  has  resulted  from  this  rule  of 
substantive  or  procedural  law  (that  all  confessions  made  lafter  cer- 
tain inducements  have  been  offered  to  the  declarant  by  designated 
classes  of  persons  should  be  rejected  because  in  many  oases  such 
statements  would  be  calculated  to  mislead  a  jury),  that  miscar- 


to  say  that  the  office  of  a  judge  is, 
in  part,  legislative  and,  in  part,  exec- 
utive. To  be  sure,  the  judge  makes 
incidental  findings  of  fact  in  a  ju- 
dicial way  (§§  79  et  seq.)  usually,  as 
a  preliminary  to  the  discharge  of  his 
administrative  or  executive  functions. 
Legislative  powers,  except  in  making 
rules  of  court  or  in  connection  with 
the  discharge  of  some  power  expressly 
delegated  hy  the  legislature,  the  aver- 
age judge  modestly  disclaims  and,  so 
iar  as  it  is  inevitable,  endeavors  to 
conceal  it  by  the  use  of  Blackstone's 
theory  that  it  has  always  been  the 
law,  that  he  is  merely  making  ex- 
plicit what  has  previously  been  im- 
plicit or  by  employing  some  similar 
device.  In  main,  the  position  of 
judge  always  has  been  what  it  was 
in  the  time  of  William  the  Conqueror, 
a  portion  of  the  executive  branch  of 
the  government;  necessarily,  it  must 
always  remain  so.  During  the  pro- 
gress of  a  trial,  the  work  of  a  pre- 
siding judge  is  to  enforce  the  rules 
of  substantive  law,  whether  found  in 
the  establishment  of  rights  or  lia- 
bilities, the  procedural  rules  of  ex- 
clusion, or  in  the  canons  of  adminis- 
tration. From  the  point  at  which 
the  res  gestce  or  constituent  facts 
have  been  established,  i.  €.,  when  the 
proper  judicial  work  of  the  jury  may 
be  said  to  end,  the  main  duty  of  a 
presiding  judge  is  still  administra- 
tive, taken  for  the  purpose  of  enforc- 
ing the  law.    The  corollary  is  obvious. 
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So  far  as  a  judge's  action  is  legis- 
lative, the  doctrine  of  stare  decisis 
may  well  apply  to  it.  Unsettling  the 
law,  removing  ability  to  diagnose  the 
future,  are  obvious  dangers  which 
would  arise  from  allowing  too  large 
an  influence  to  the  equities  of  a  par- 
ticular case.  With  the  executive  ac- 
tion, however,  the  case  is  different. 
The  objective  point  to  be  reached,  the 
broad  general  limitations  upon  power, 
are  established  by  law.  But,  within 
these  general  limitations,  it  has  not 
been  found  to  be  the  part  of  wisdom 
to  prescribe  the  precise  means  by 
which  these  ends  are  alone  to  be  at- 
tained. Not  only  are  such  minute 
regulations  against  the  public  interest 
by  restricting  the  social  efficiency  for 
good  of  the  executive  branch  of  the 
government ;  it  has  the  even  more  dis- 
astrous effect  of  limiting  the  feeling 
of  personal,  individual  responsibility 
which  makes  swift  political  punish 
ment  either  just  or  possible.  Prece 
dent  can  have,  in  such  a  situation 
a  very  limited  legitimate  operation, 
As  is  elsewhere  suggested  (§  95) 
it  would  seem  that  there  were  strong 
reasons  for  applying  to  the  judiciary 
the  same  political  principle  which  has 
been  found  beneficial  in  its  applica- 
tion to  other  branches  of  the  execu- 
tive, viz.,  the  grant  of  adequate  power 
combined  with  a  direct  personal  re- 
sponsibility to  the  community  for 
results. 
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riages  of  justice  have  been  many  and  conspicuoTis.  To  a  certain 
extent,  this  evil  consequence  has  been  found  to  attend  the  opera- 
tion of  any  rule  of  evidence  which  excludes  entire  classes  or 
species  of  facts  regardless  of  their  probative  effect,  in  any  par^ 
ticular  instance,  even  where  any  afErmative  judicial  action  can 
be  secured  in  no  other  way.  It  has  therefore  come  to  be  felt  that 
sound  reason  should  be  applied  to  the  individual  case  rather  than 
employed  in  the  erection  of  arbitrary  classes  to  which  the  quality 
of  admissibility  is,  once  for  all,  assigned  or  denied  by  the  sub- 
stantive law  relating  to  procedure.*  In  other  words,  while  the 
feeling  of  the  last  century  in  favor  of  having  a  rule  of  law  with 
regard  to  the  conduct  of  legal  businesis  and  the  rights  or  liabilities 
of  its  citizens  is  not  displaced,  a  farreaching  judicial  distinction 
of  much  practical  importance  regarding  the  work  of  the  courts  is 
indicated.  Where  the  matter  is  one  relating  to  rights  or  lia- 
bilities, where  certainty  is  important,  a  fixed  rule  of  law,  having 
the  force  of  precedent  and  capable  of  codification,  results  from  or 
controls  judicial  action  in  any  particular  case.  Should,  on  the 
contrary,  the  judicial  'act  relate  to  the  adjective  law,  the  kw  of 
actions,  the  fixed  rule  applies  to  and  establishes  the  object  to  be 
attained,  the  enforcement  of  substantive  right,  the  furtherance  of 
justice,  the  expediting  of  trials  and  the  like,  'and  not  to  the  means 
by  which  these  ends  are  to  be  reached.  At  this  point  sound  legal 
reasoning,  the  flexibility  of  administrative  laction,  properly  takes 
the  place  of  the  rigid  rule  of  law,  the  precedent  enforceable  on 
■appeal.  Into  this  stage  of  legal  evolution,  the  increasing  admix- 
ture of  the  element  of  reason,  the  modern  law  of  'Confessions  is, 
and  for  some  time  has  been,  gradually  emerging. 

3.   Tlie    tendency    is    constant    to  the  matter  were  res  Integra,  I  should 

eliminate,  more  and  more,  the  element  perhaps     have     doubted     whether     it 

of   procedure   from    practical   judicial  might    not    have    been    advisable    to 

administration,  reducing  the  question  allow  the  confession  [in  general]  to  be 

of  admissibility  to   its  logical  basis,  given   in   evidence,   and   let  the  jury 

that  of  relevancy.      §§   1709  et  seq.;  give  what  weight  to  it  they  pleased." 

State  f.  Grover,  96  Me.  363,  52  Atl.  R.    v.    Baldry,    2    Den.    Cr.    C.    457 

757  (1902).    To  this  end,  the  growing  (1852).     The  case  of  Bram  v.  V.  S., 

practice  of  leaving  the  entire  question  168   U.  S.   532,  18  Sup.   183    (1897), 

of  voluntariness,   as  well  as   that  of  seems     to    be    an    anachronism    un- 

weight  to  the  jury,  is  malting  an  im-  worthy  of  the  eminent  court  by  which 

portant  contribution.     §    1588.     "If  it  was  decided. 
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§  1619.  Former  Evidence. — A  final  branch  or  topic  in  the  law  of 
evidence  which  continues  to  exhibit  in  a  marked  though  waning 
■degree  the  power  of  the  procedural  or  substantive  law  is  that 
which  permits  a  proponent  to  submit  to  the  tribunal,  under  cer- 
tain circumstances,  the  evidence  given  by  a  witness  at  a  former 
trial.  The  prevailing  rule  upon  this  subject  may  be  stated  as  fol- 
lows. Whenever  it  shall  be  made  to  appear  to  the  reasonable  sat- 
isfaction of  the  trial  judge'  that  a  suitable  administrative  neces- 
sity for  so  doing  exists,^  the  proponent  of  relevant  ^  facts  covered 
by  the  testimony  of  a  witness  upon  a  former  trial  *  may  be  permit- 
ted to  give  in  evidence,  as  proof  of  the  facts  therein  asserted,^  the 
report,  verified  under  oath,^  of  a  duly  qualified'^  witness  who 
heard  the  original  testimony;® — provided  that  the  issue  is  sub- 

§  1619-1.  §§  1620  et  seq.  5.  §§  1656  et  seq. 

2.  §§  1624  et  seq.  6.  §  1659. 

3.  §  1621.  7.  §§  1676  et  seq.,   1679  et  seq. 

4.  §§  1652  et  seq.  8.  §  1686. 
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stantially  the  same  in  the  two  actions,®  that  a  party  against  whom 
the  evidence  is  offered  ^°  or  some  one  identified  with  him  in  legal 
interest  ■^^  cross-examined  the  witness  upon  the  former  occasion 
concerning  the  topic  on  which  his  evidence  is  now  offered,  or,  at 
least,  was  afforded  a  reasonable  opportunity  for  doing  so^^  and  that 
the  reporting  witness  should  be  able,  to  state  the  testimony  with 
satisfactory  fullness. ■^^  As  these  procedural  requirements  are 
insisted  upon  by  the  courts  with  considerable,  though  relaxing, 
strictness,-^*  it  would  appear  desirable  to  consider  them  separately 
and,  so  far  as  practicable,  in  this  order.  The  questions  presented 
for  consideration  are  therefore:  (1)  What  is  the  proper  admin- 
istrative attitude  of  the  presiding  judge  ?  (2)  What  is  an  adequate 
■administrative  necessity  for  receiving  secondary  evidence  of 
former  testimony?  (3)  To  what  proceedings  is  the  phrase 
"  former  trial "  properly  applied  ?  (4)  What  is  the  true  relation 
of  the  "  hearsay  rule  "  to  the  law  relating  to  the  admissibility  of 
former  testimony?  (6)  What  issues  are  substantially  identical 
within  the  meaning  of  the  rule  ?  (6)  Under  what  conditions  are 
the  parties  in  the  subsequent  suit  to  be  regarded  as  being  the  same 
as  those  appearing  on  the  prior  action,  and  who  shall  properly  be 
regarded  as  having  been  entitled  on  the  earlier  occasion  to  rep- 
resent the  party  against  whom  the  evidence  is  now  offered?  (7) 
To  what  degree  of  fullness  both  'as  to  extension  and  intension 
should  the  reporting  witness  be  able  to  state  the  original  testi- 
mony?     Finally,   (8)  Through  what  instruments,  or  media,  of 

9.  §§  1660  et  seq.  practically  useful  as  well  as  founded 

10.  §  1663.  in  much  reason. 

11.  §  1672.  13.  §§  1676  et  seq. 

12.  §  16'62.  14.  Agreements  as  to  what  a  wit- 
A   modern  proceeding. —    Exercise     ness  may  be  taken  to  have  said  are 

by    the    court   of    its    administrative  not  within  the  rule.     Hudson  v.  Ap- 

powers  in  such  a  manner  as  to  permit  plegate,  87  Iowa  605,   54  N.  W.  462 

a  party  to  use,  under  certain  oondi-  (1893).     See  also,  Fortunato  o.  New 

tions,  the  former  evidence  of  his  wit-  York,  77  N.  Y.  Suppl.   575,  74  App. 

ness  practically  dates  from  the  grant-  Div.  441    (1902).     Nor  does  the  rule 

ing  of  new  trials.     Young  v.   Dear-  cover  the  fact  that  a  former  witness 

born,  22  N.  H.  372   (1851).    See  also,  offered   to   testify   to   certain   things. 

State  V.  McO'BIenis,  24  Mo.  403,  69  Lane  v.  De  Bode,  39  Tex.  Civ.  App. 

Am.  Dee.  435   (1857).     The  rule  per-  602,  69  S.  W.  437  (1902).    It  extends 

mitting  this  has  been  spoken  of,  how-  only    to    statements    actually    made, 

ever,  as  "  ancient  and  useful."    Wag-  Young  v.  Valentine,   177   N.  Y.  347, 

era  v.  Dickey,   17   Ohio  439,   49  Am.  69    N.    E.    643    [affirming   79    N.    Y. 

Dec.    467     (1848).      Certainly,    it    is  Suppl.  536,  78  App.  Div.  633]   (1904). 
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proof  may  the  tribunal  be  properly  satisfied  as  to  the  original 
testimony  ?  ^^ 

§  1620.  (1)  Administrative  Attitude  of  the  Court. — ^Whilethe 
rule  under  consideration  is  mainly  one  of  substantive  law  as 
related  to  procedure,  i.  e.,  of  procedural  law/  the  element  of  ad- 
ministration is  still,  in  comparison  with  other  topics  in  the  law  of 
evidence  principally  affected  by  procedural  law,  abnormally  large. 
Indeed,  it  may  fairly  be  said  that,  as  originally  devised  and  as 
practically  applied,  the  rule  is  an  administrative  expedient  for 
doing  justice  between  litigants  in  a  particular  situation  as  a 
rational  compromise  between  two  well  known  canons  of  judicial 
■administration.  A  presiding  judge  will,  'as  has  been  elsewhere 
said,^  require  that  a  party  furnish  evidence  of  the  primary  grade 
if  it  is  within  his  power  to  do  so.  So  long  therefore,  as  the  pro- 
ponent can  reasonably  be  required  to  cause  a  witness  to  repeat  to 
a  tribunal  his  evidence  regarding  admissible  facts  given  on  a 
former  occasion,  the  presiding  judge  will  insist  that  the  witness 
himself  be  produced.  In  other  words,  primary  evidence  -will  be 
insisted  on  until  a  saitisf actory  forensic  necessity  for  offering  sec- 
ondary evidence  is  brought  to  the  attention  of  the  tribunal.  At 
this  point,  a  second  administrative  canon,  yet  more  fundamental, 
comes  into  operation.  It  is  the  administrative  duty  of  the  court 
to  protect  the  substantive  right  of  the  party  to  prove  his  conten- 
tion, so  far,  at  least,  as  the  res  gestw  are  concerned,  by  the  most 
probative   evidence    reasonably   within   his    power.^     When   the 

In  like  maimer,  the  admission  as  to  treated  as  constituting  an  admiaaion. 
what  an  absent  witness  would  testify  Williams  v.  Cheney,  3  Gray   (Mass.) 
to,  received  to  avoid   a  continuance,  315,    217,    230     (1855)  ;     Kutzmeyer 
may  not  he  offered  on  a  subsequent  v.   Ennis,   27  N.   J.   L.   371    (1859)  ; 
trial   except  to   avoid   a  continuance  Philadelphia,  etc.,  R.  Co.  v.  Howard, 
thereof.     Neidy  v.  Littlejohn,    (Iowa  13  How.   (U.  S.)    307,  14  L.  ed.  157 
1910)   125  N.  W.  198.  (1851).    The  parties  may  be  different, 
15.  Limitations  on  scope  of  rule.—  in  suoh  a,  case   and  the   issues  disi- 
The  rule  does  not  apply  in  any  con-  similar,    while    the    statements    may 
nection  where  the  object  of  the  tender  still    be    admissible.      Kutzmeyer    v. 
of   evidence  is  merely  to   show   that  Ennis,  37  N.  J.  L.   371    (1859). 
the  statement  was  made,  not  that  it  §  1620-1.  All  discretion  may  be  ex- 
was   true.      People   v.    Lem   You,    97  eluded  by  the  express  words  of  a  stat- 
Cal.    224,    226,    32    Pac.    11     (1893)  ute.     Wallach  v.  Manhattan  Elevated 
(perjury) .    Nor  again  have  the  limi-  Ry.  Co.,  94  N.  Y.  Suppl.  574,  105  App. 
tations  of  the  rule  under  considera-  Div.  422  ( 1905 ) . 
tion  any  proper  operation  where  the  2.  §§  464  et  seq. 
former   evidence   is  that  of   a  party,  3.  §§  334  et  seq. 
and    is,    consequently,    rather    to    be 
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proponent's  necessity  for  producing  a  secondary  grade  of  evi- 
dence is  established,  the  right  to  submit  it  will  be  recognized  by 
the  court.* 

§  1621.  ("[/]  Administrative  Attitude  of  the  Court);  Rele- 
vancy.—  Certain  details  of  administration  will,  however,  demand 
the  court's  attention.  Even  where  primary  proof  is  practically 
unavailable,  the  .secondary  actually  offered  is  not  necessarily  ad- 
missible. It  must,  in  addition,  be  relevant.  It  is  essential  that 
the  fact  tendered  in  evidence  as  secondary  proof  be  relevant,  both 
objectively  and  subjectively,^  to  the  existence  of  some  res  gestce 
or  constituent  fact.  Objective  relevancy,  being  a  m'atter  of 
natural  law,  of  the  reality  of  things,  is  assumed  and  but  little 
classified  or,  indeed,  discussed.  Subjective  relevancy  is  however 
more  carefully  scrutinized,  in  its  two  essential  requisites  of  ade- 
quate knowledge  and  'absence  of  controlling  motive  to  misrepresent. 
When  these  administrative  demands.  Necessity  and  Relevancy 
are  met  by  the  proponent,  he  will  be  permitted  to  introduce  sec- 
ondary evidence. 

Waiver. —  A  complicating  consideration  in  this  connection  is 
that  of  waiver.  'Should  it  appear,  for  example,  that  the  relevancy 
of  answers  received  at  a  former  trial  was  not  raised  'by  objections 
made  on  that  occasion,  they  cannot  be  excluded  'after  the  death 
of  the  witness  on  'the  subsequent  'trial.^  In  the  same  way,  where 
a  particular  question  as'ked  of  a  skilled  observer,  "  expert "  so- 
called,  on  a  former  trial  was  admitted  without  objection,  it  can- 
not be  rejected  as  improper  lin  form,  when  'tendered,  under  'suit- 
'able  conditions,  on  a  subsequent  trial.^ 

Judicial  action. —  The  action  of  the  trial  judge,  who  presided  at 
the  former  hearing,  in  striking  out  evidence  effectually  limits,  so 
far  as  it  extends,  the  former  testimony  of  the  witness.  Thus, 
where  evidence  offered  at  'the  former  trial  has  been  stricken  out, 
it  cannot  be  restored  at  the  subsequent  hearing  as  part  of  the  evi- 
dence of  the  witness.* 

4.  Doncaster  v.  Day,  3  Taunt.  263,  (1909)].    See,  however,  Sherman  Gas 

12  Rev.  Rep.  650  (1810).  &  Electric  'Co.   v.  Belden,    (Tex.  Civ. 

§    1621-1.  §§     55,     56.      See    also,  App.  1909)   115  S.  W.  897. 

Williams  v.  Smith,  29  R.  I.   563,  72  3.  Handle  v.  Birmingham  Ry.,  Light 

Atl.  1093    (1909)    (deposition).  &  Power  Co.,  (Ala.  1908)   48  So.  114. 

2.  Sherman  Gas  &  Electric  Co.  v.  4.   Young  v.  Valentine,   177   N.  Y. 

Belden,    (Tex.   1909)    123    S.   W.   119  347,   69   N.   E.   643    (1904). 
[judgment   reversed,    115   S.    W.    897 
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§  1622.  ( [/]     Administrative     Attitude     of     the     Court); 

Eights  of  Opponent. —  It  is  further  necessary  for  the  presiding 
judge  to  be  vigilant  in  providing  that  the  rights  of  the  opponent 
be  no  further  invaded  in  the  reception  of  this  secondary  evidence 
than  is  essential  to  the  reasonable  protection  of  the  proponent  in 
the  exercise  of  his  paramount  right  to  prove  his  case.  It  vcill  be 
remembered  that  it  is  frequently  no  fault  of  his  adversary  that 
the  primary  evidence  is  not  produced  'and  that  the  loss  to  the 
cause  of  justice^  and  the  rights  of  the  opponent  should  be  con- 
fined "within  reasonable  limits.  In  view  of  these  considerations, 
it  has  very  properly  been  provided  that  the  opponent  should  have 
the  same  right  to  object  to  secondary  evidence  of  the  fact  which 
he  would  have  to  its  proof  by  the  most  primary.  He  may  take 
any  objection  to  the  fact  factum  prohandum  which  he  might  have 
talien  at  a  former  trial.^  He  will  be  permitted  to  rely  upon  any 
defense  or  offer  any  deliberative  facts,  e.  g.,  impeachment  *  which 
he  offered  or  might  have  offered  on  the  earlier  occasion. 

§1623.  C[/]     Administrative     Attitude     of     the     Court); 

Impeachment. —  In  accordance  with  this  administrative  desire  to 
protect  the  adverse  party  in  his  rights  to  minimize  the  effect  of 
the  secondary  evidence  brought  against  him,  it  is  well  settled  that 
testimony  given  at  a  former  trial  may  be  assailed  by  impeaching 
the  original  witness.  This  is  most  often  done  by  showing  that 
the  latter  has  made  contradictory  statements  at  other  times.  In 
case  however  of  impeachment  by  contradictory  statements  it  is 
a  well  recognized  rule  of  administration,  frequently  enacted  into 

§  1622-1.  A  very  important  branch  or  denied  the  truth  of  the  testimony." 

of  tliis  loss  lies  in  the  fact  that  the  Com.  v.  Richards,   18  Pick.  434,  439 

personal    appearance   of   the  witness,  (1836). 

his   apparent  fairness  or  lack  of  it,  2.  Crary  v.  Sprague,  12  Wend.   (N. 

his  eagerness  or  hesitancy  and  numer-  Y.)   41,  27  Am.  Dec.  110  (1834). 

ous    other    more    or    less    intangible  The  effect,  by  way  of  waiver,  of 

phenomena  of  appearance  or  demeanor  failing   to    object   at   a   former   trial 

can   no   longer   be    submitted   to    the  when  the  difficulty. now,  perhaps,  be- 

jury.     As  the  supreme  judicial  court  yond  redress,  might  have  been  cured 

of     Massachusetts     very    truly     say,  will,  however,  receive  due  administra- 

speaking    of    this   kind   of   evidence:  tive  consideration.     Crary  v.  Sprague, 

"And  if  you  get  the  whole,  it  is  very  12   Wend.    (N.  Y.)    41,   27  Am.  Dec. 

defective;  for  you  cannot  have  a  true  110   (1834)  ;  Petrie  v.  Columbia,  etc., 

representation     of     the     countenance,  R.  Co.,  29  S.  C.  303,  317,  7  S.  E.  515 

manner,     and    expression    of  the    de-  (1888). 

ceased  witness,  which  either  confirmed  3.  §  1623. 
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substantive  law,  that  "  the  circumstances  of  such  alleged  prior 
statements  ibe  first  placed  before  the  vritness  with  sufficient  clear- 
ness to  identify  the  ocxiasion  referred  to,"  ■'■  and  the  witness  be 
afforded  an  opportunity  to  explain  what  he  said,  should  he  care 
to  do  so.  Much  divergence  of  opinion  has  arisen  as  to  whether 
it  is  necessary  that  this  preliminary  question  as  to  whether  the 
witness  has  anything  to  deny  or  explain  should  have  been  asked 
him  on  the  original  trial.  The  prevailing  opinion  is  to  the  effect 
that  the  asking  of  the  question  is  an  indispensable  prerequisite 
to  the  introduction  of  the  contradictory  statement.^  Judges  have 
insisted  upon  the  same  requirement  even  where  the  contradictory 
statement  was,  in  point  of  time,  subsequent  to  the  giving  of  the 
testimony  at  the  former  trial.*  Properly  speaking,  no  question 
of  right,  in  the  absence  of  statutory  requirement  exists  in  the 
matter  at  all.  The  action  of  the  conrt  is  in  pursuance  of  its 
administrative  function  and  this  is  to  be  exercised  under  the 
gTiidance  of  reason,  for  the  attainment  of  substantial  justice  be- 
tween the  parties.  To  permit  a  witness  to  explain  a  contradict- 
ory statement  before  proving  and  relying  upon  it  as  a  ground 
for  impeaching  him  is  evidently  fair  to  the  party  calling  the  wit- 
ness and  to  the  latter  himself.  But  there  is  nothing  sacramental 
about  such  an  administrative  expedient.  Even  should  the  con- 
tradiction have  been  made  or  come  to  the  knowledge  of  the 
opponent  after  the  evidence  was  originally  given,  his  equity  to 
insist  upon  impeaching  the  former  statement  may  be  inferior  to 
the  claim  of  the  proponent  of  the  original  testimony  that  he  ought 
fairly  to  have  an  opportunity  for  explaining  the  contradictory 
declaration.  As  this  under  the  changed  circumstances,  may  be 
impossible,  the  contradictory  statement  may  be  rejected.  This 
seems  a  sound  ruling.  There  is  still,  however,  much  force  in  the 
suggestion  of  Chief  Justice  Parker  in  an  early  Massachusetts 
case.  "  'Suppose  ^a  witness,  who  has  once  testified,  should  after- 
wards acknowledge  the  falsity  of  his  statements,  and  then  die; 
the  party  interested  in  his  testimony  might,  upon  another  trial, 

§   1623-1.  Best  on  Ev.    (Chamber-  'New  York. —  Hubbard  v.  Briggs,  31 

layne's  3rd  Amer.  ed.),  p.  603.  N.  Y.  536   (1865). 

2.  California. —  People  V.  Compton,  United  States. — Carver  v.  U.  S.,  164 

133   Cal.   484,   64  Pao.   849    (1901).  U.  S.  694,  17  Sup.  Ct.  228   (1897). 

Qeorgia.—  Sharp  v.   Hicks,   94  Ga.  3.   McCullough  v.   Dobson,    133   N. 

624,  21  S.  E.  208    (1894).  Y.  124,  30  N.  E.  641   (1892)  ;  Mattox 

Kentucky. —  Cxd.H,  v.  Com.,  81  Ky.  v.  U.  S.,  156  U.  S.  237,  245,  15  Sup. 

252   (1883).  Ct.  337    (1895). 
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prove  what  he  had  once  said  upon  the  stand  under  oath ;  and  shall 
not  the  other  party  be  permitted  to  prove  that  vrhat  he  said  was 
a  falsehood  ?  "  * 

The  right  to  offer  such  evidence  is  not  waived,  by  failing  to 
tender  it  at  an  earlier  rehearing.^ 

No  administrative  peculiarity  is  presented  where  the  statements 
of  a  witness,  given  on  a  former  hearing,  are  used  to  impeach  him* 
or  to  rebut  his  present  testimony^ 

§  1624.  (2)  Adequate  Necessity. —  In  order  that  a  party  should 
be  able  to  introduce  evidence  taken  at  a  former  trial,  the  judge  will 
require  that  he  establish  the  necessity^  for  resorting  to  it.^  It  is 
only  required  that  the  necessity  should  be  established  so  far  as  re- 
lates to  the  particular  witness.  It  is  not  essential  that  the  pro- 
ponent also  show  that  he  can  prove  the  fact  itself  in  no  other  way.^ 
The  evidence  being,  in  its  nature,  secondary,  i.  e.,  inferior  in  a 
probative  point  of  view,  less  decisive  and  convincing  than  the 
face  to  face  testimony  of  the  witness  himself,*  the  party  tendering 

time  the  deposition  or  testimony  was 
taken,  the  witness  was  competent,  it 
may  be  given  in  evidence  after  the 
incompetency  had  arisen.  Such  is  the 
sense  of  all  the  m.odern  decisions,  and 
we  think  the  conclusion  is  reasoiiable 
and  just."  Wells  v.  Ins.  Co.,  187 
Pa.  166,  40  Atl.  803  { 1898 ) .  "  What 
a  deceased  witness,  or  one  who  from 
other  causes  has  hecome  incapacitated 
to  give  evidence,  has  sworn  upon  a 
former  trial,  is  admitted  on  the  prin- 
ciple that  it  is  the  best  of  which  the 
case  admits."  State  v.  Hill,  2  Hill 
(S.  C.)  609  (1835).  "We  receive  it 
because  it  comes  up  to  one  of  the  de- 
mands of  the  law;  it  is  the  best  evi- 
dence which  can  be  produced."  U.  S. 
V.  Macomb,  26  Fed.  Cas.  No.  15,702, 
p.  1134,  5  McLean  286,  292  (1851), 
per  Drummond,  D.  J. 

3.  Thurmond  v.  Trammell,  28  Tex. 
371,  91  Am.  Dec.  321  (1866)  ;  Wright 
V.  Doe,  1  A.  &  E.  3,  28  E.  C.  L.  28 
(1834). 

4.  Alabama. — Goodlett  v.  Kelly,  74 
Ala.  213    (1883). 

Colorado. — ^Rico  Reduction,  etc.,  M. 


4.  Tucker  V.  Welsh,  17  Mass.  160, 
167   (1821). 

5.  Thurmond  v.  Trammell,  28  Tex. 
371,  91  Am.  Dec.   321    (1866). 

6.  Becker  v.  City  of  Philadelphia, 
217  Pa.  344,  66  Atl.  564   (1907). 

7.  State  V.  Speyer,  207  Mo.  540, 
106  S.  W.  505   (1907). 

§  1624-1.  Lyttle  v.  Denny,  222  Pa. 
395,  20  L.  R.  A.  (N.  S.)  1027,  71 
Atl.  841  (1909)  (deposition).  "The 
admissibility  of  this  species  of  evi- 
dence depends  upon  the  necessity  of 
the  case."  U.  S.  v.  Macomb,  26  Fed. 
Cas.  No.  15,702,  p.  1134,  5  McLean 
286,  292  (1851),  per  Drummond, 
D.  J. 

Effect  of  stipulation. —  See  Priolo 
V.  Southard,  etc.,  Co.,  91  N.  E.  275 

(1910)    [reversing  judgment,  113  N. 
Y.    Suppl.    1143,    128   App.   Div.   929 

(1908)]. 

2.  "  The  cause  of  the  subsequently 
accruing  incompetency  is  not  material. 
It  may  arise  from  absence,  from  sick- 
ness, from  interest,  from  death,  or 
from  a  newly-created  statutory  in- 
competency; but  the  principle  con- 
trolling them   all  is   that  if,  at  the 
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the  less  probative  proof  must  show  to  the  reasonable  satisfaction 
of  the  judge  presiding  at  the  trial  that  it  is  impossible  for  him  to 
procure  the  attendance  of  the  witness  himself.^  This  may  be  for 
one  of  several  reasons.     The  witness  may  be  dead,®  insane,^  sick* 


Co.  V.  Musgrave,  14  Colo.  79,  23  Pac. 
458   (1890). 

(Jeorgia. —  Riggins  v.  Brown,  13  Ga. 
271    (1852). 

Illinois. —  Lougliry  v.  Mail,  34  111. 
App.  523    (1889). 

Kansas. —  State  v.  VVilson,  24  Kan. 
189,  36  Am.  Rep.  257    (1880). 

Massachuset  is. — ■  Yale  v.  Comstock, 
112  Mass.  267    (1873). 

Missouri. —  Davis  V.  Kline,  96  Mo. 
401,  9  S.  W.  724,  2  L.  R.  A.  78 
(1888). 

N'ebraska. —  Omaha  St.  R.  Co.  v. 
Elkins,  39  Neb.  480,  58  N.  W.  164 
(1894). 

New  Hampshire. —  Young  v.  Dear- 
born,  22  N.  H.  372    (1851). 

Neic  York. —  Martin  v.  Cope,  28  N. 
Y.   180,   3   Abb.   Dec.   182    (1868). 

Pennsylvania. —  Jones  v.  Wood,  16 
Pa.  St.  25,  43   (1851). 

South  Carolina. —  Mathews  v.  Col- 
burn,   1   Strobh.   258,   269    (1847). 

West  Virginia. —  Carrico  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  39  W. 
Va.  86,  19  S.  E.  571,  24  L.  R.  A.  50 
(1894). 

England. —  Pyke  v.  Crouch,  1  Ld. 
Raym.  730  (1696).  On  both  princi- 
ple and  authority,  in  a  court  of 
chancery  as  in  a  court  of  law,  testi- 
mony given  in  a  former  trial  is  re- 
garded as  secondary  evidence,  and  is 
incompetent  unless  a  foundation  for 
its  admission  is  laid.  Dover  v. 
Greenwood,  (R.  I.  1910)  177  Fed. 
946. 

The  comparative  probative  force  of 
the  original  testimony  and  the  sec- 
ondary evidence  of  it  cannot  be  a 
matter  of  doubt.  Any  discrepancy  in 
the  testimony  of  a  witness  testifying 
on  different  trials  of  a  cause  should 
be  resolved  in  favor  of  the  earlier 
testimony,  the  transaction  then  being 
fresher  in  his  mind.     Adams  Express 


Co.  V.   Ten  Winkel,    (Colo.  1908)    96 
Pac.  818. 

5.  Florida. — Putnal  v.  State,  47  So. 
864    (1908). 

Georgia. —  Williams  v.  Wolff,  3  Ga. 
App.  737,  60  S.  W,  357    (1908). 

Kentucky. —  Arderry  v.  Com.,  3  J. 
J.  Marsh.  183    (1830). 

New  York. —  ^Valter  v.  Joline,  120 
N.  Y.  Suppl.  1025,  136  App.  Div. 
426  (1910);  Watkins  v.  Clough,  103 
N.  Y.  Suppl.  270,  119  App.  Div.  527 
(1907). 

Rhode  Island. —  Carr  v.  Am.  Loco. 
Co.,  70  Atl.   196    (1908). 

Texas. —  Texas  P.  Ry.  Co.  v.  Prude, 
(Civ.  App.  1905)    86  S.  W.  1-046. 

United  States. —  Fresh  v.  Gilson,  16 
Peters  327,  10  L.  ed.  983    (1842). 

Inconvenience  by  reason  of  distance. 
—  As  contrasted  with  depositions 
{See  §  1689)  this  distinction  among 
others,  will  readily  he  observed; — 
That  while  the  statutory  law  of  dep- 
ositions regards  the  practical  neces- 
sity of  extreme  inconvenience,  due  to 
distance,  infirmity  of  age,  etc.  as 
furnishing  a  ground  for  admissibility, 
the  common  law  administration  of 
the  requirements  for  receiving  former 
evidence  stops  short  at  physical  in- 
ability to  produce  the  living  witness, 
the  absence  of  any  other  method  of 
utilizing  the  knowledge  of  the  de- 
clarant. But  see  in  case  of  former 
testimony,  as  to  inconvenience  of  at- 
tendance due  to  distance.  Broach  r. 
Kelly,  71  Ga.  698,  704  (1883)  (ad- 
jacent county;  excluded)  ;  Spaulding 
V.  R.  Co.,  98  Iowa  205,  67  N.  W.  227 
(1896)  (absent  from  county;  admit- 
ted) ;  State  V.  Allen,  37  La.  Ann.  685 
(1885)    (out  of  parish;  admitted). 

6.  §  1633. 

7.  §  1644. 

8.  §  1646. 
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or  absent  from  tlie  jurisdiction.®  The  former  witness  may  now 
refuse  to  testify  on  the  ground  of  self-incrimination. ^°  He  may 
claim  some  other  privilege  of  silence/^  and  so  on. 

E  converso,  should  the  witness  himseK  be  present  in  court,  he 
must  be  called,  in  the  first  instance,  by  the  party  who  relies  on  hia 
evidence.-^^  For  purpose  of  corroboration  or  impeachment,^^  as 
constituting  an  admission^*,  or  the  like,  the  former  evidence  is  ob- 
viously competent,  although  the  declarant  be  available  as  a  wit- 
ness^^  or,  indeed,  have  testified  as  one. 

Failure  to  summon. —  Should  the  proponent  have  failed  to  sub- 
pcena  a  witness  but  have  relied  upon  his  promise  to  be  present  and 


9.  §§  1625  et  aeq. 

10.  §  1633. 

11.  See  Best  on  Ev.  (Chamber- 
layne'3  3rd  Amer.  ed.),  pp.  531-540. 

12.  Alabama. —  Lewis  v.  State,  39 
So.  928    (1905). 

Arkansas. —  Plumlee  v.  St.  Louis 
•Southwestern  K.  Co.,  85  Ark.  488, 
109  S.  W.  515   (1908). 

Iowa. —  Lanza  v.  Le  Grand  Quarry- 
Co.,  100  N.  W.  488    (1904). 

Kentucky. —  Beavers  v.  Bowen,  26 
Ky.  L.  Rep.  291,  80  S.  W.  1165 
(1904). 

Missouri. —  State  v.  Coleman,  199 
Mo.  112,  97  S.  W.  574   (1906). 

Texas. —  Missouri,  K.  &  T.  Ry.  Co. 
V.  Nesbit,  (Civ.  App.  1906)  97  S.  W. 
825.  See  also.  Citizens'  Sav.  Bank 
V.  Boswell,  31  Ky.  L.  Rep.  1259,  104 
S.  W.  1014  (1907).  A  witness  can- 
not, on  a  second  trial,  state  his 
former  evidence  as  independent  proof 
of  the  facts  asserted  in  it.  State  v. 
Callahan,  (S.  D.  1904)  99  N.  W. 
1099. 

13.  Bess  V.  Commonwealth,  26  Ky. 
L.  Rep.  839,  82  S.  W.  576  (1904)  ; 
People  V.  Miner,  (Mich.  1904)  11 
Detroit  Leg.  N.  565,  101  N.  W.  536; 
citing  People  v.  Elco,  131  Mich.  523, 
91  N.  W.  755,  94  N.  W.  1069.  The 
impeaching  evidence  may  be  proved 
by  the  judge  presiding  at  the  former 


trial.   Nelson  v.  State,  (Tex.  Cr.  App. 
1904)    81  S.  W.  713. 

Completeness. —  When  a  statement 
on  a  former  trial  is  introduced  in 
evidence  for  purposes  of  impeachment, 
the  stenographic  record  of  the  entire 
examination  of  the  witness  does  not 
become  admissible  as  a  matter  of 
course.  "  It  does  noi  necessarily 
follow  that  because  a  portion  of  the 
questions  and  answers  submitted  to 
and  given  by  a  witness  upon  a  former 
trial  are  admitted  in  evidence,  that 
the  whole  of  his  testimony  given  in 
the  former  cause  becomes  competent 
or  material."  Flohr  v.  Territory,  14 
Okl.    477,    78    Pao.    565    (1904). 

14.  Rudd  V.  Dewey,  (Iowa  1908) 
116  N.  W.  1062;  Lush  V.  Incorporated 
Town  of  Parkersburg,  127  Iowa  701, 
104  N.  W.  336    (1905). 

Self-incrimination.— The  procedural 
rules  excluding  confessions  when  mis- 
leading  inducements  have  been  held 
out,  self-incrimination  compelled  or 
duress  employed  continues  to  apply. 
It  has  even  been  considered  that  the 
confession  of  a  person  subsequently 
accused  of  crime,  made  before  a  com- 
mitting magistrate,  could  not  be 
given  in  evidence  upon  his  trial. 
State  V.  May,  62  W.  Va.  129,  57  S. 
E.  366    (1907). 

15.  Dambmann  v.  Metrop.  St.  Ry.' 
Co.,  106  N.  Y.  Suppl.  221,  55  Misc. 
60   (1907). 
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testify,  no  ground  is  furnished  for  admitting  the  former  testimony 
of  a  witness,  should  the  latter  fail  to  appear  and  testify  as  agreed.^^ 

§  1625.  ([_22  Adequate  Necessity) ;  Absence  from  Jurisdiction. 

—  Absence  of  a  witness  from  the  jurisdiction  of  the  forum,  if 
permanent,  and  such  as  to  prevent  the  effectual  service  of  compul- 
sory process  upon  him  may  be  a  sufSeient  justification  for  failure 
to  produce  the  person  in  question  as  a  witness.-'-  This  is  equally 
true  whether  the  evidence  of  the  absent  witness  be  desired  in  a  civiP 


16.  Chicago,  M.  &  St.  P.  Ey.  Co.  v. 
Newsome,  174  Fed.  394,  98  C.  C.  A.  1 
(1909).  See  also,  Dean  v.  Common- 
■wealth,  78  S.  W.  1113,  25  Ky.  L. 
Rep.    1876    (1904)     (deposition). 

§  1625-1.  Alabama. —  Woodstock 
Iron  Works  v.  Kline,  43  So.  362 
(1907);  Shirley  i;.  State,  144  Ala. 
35,  40  So.  269  (1906);  Kirkland  v. 
State,  37  So.  352  (1904)  (perma- 
nently or   for  an  indefinite  time). 

Arkansas. —  Poe  v.  State,  129  S.  W. 
293    (1910). 

Illinois. —  Piano  Mfg.  Co.  v.  Par- 
menter,  56  111.  App.  258    (1894). 

Indiana: —  Reichers  v.  Dammier, 
(App.   1910)    90  N.  E.  644. 

Louisiana. —  State  v.  Sejours,  113 
La.  676,  37  So.  599  (1904)  (perma- 
nent by  reason  of  sickness)  ;  State 
17.  Bollero,  113  La.  850,  36  So.  754 
(1904). 

Michigan. —  Dolph  v.  Lake  Shore  h 
M.  S.  Ry.  Co.,  149  Mich.  378,  113  N. 
W.  981,  14  Detroit  Leg.  N.  426 
(1907). 

Minnesota. —  Hill  V.  Winston,  75 
N.  W.  1030   (1898). 

Pennsylvania. — Ha-vpk  v.  Green-weig, 
7  Pa.  L.  J.  374    (1848). 

Siouth  Carolina. —  MoCall  v.  Alex- 
ander, 65  S.  E.  1031  (1909)  (beyond 
the  seas ) . 

Texas. —  Hardin  v.  State,  57  Te-s. 
Cr.  R.  401,  133  S.  W.  613  (1909); 
St.  Lonis  South-western  Ry.  Co.  of 
Texas  v.  Boyd,  (Civ.  App.  1909)  119 
S.  W.  1154;  Long  v.  State,  (Cr.  App. 
1908)    114  S.  W,  632. 

Absence  from  county  is  not  suffi- 
cient, as  a  rule,  to  -warrant  reception 


of  secondary  evidence  of  testimony  at 
a  former  trial.  Bardin  v.  State,  (Ala. 
1905)  38  So.  833;  Taylor  v.  State, 
136  Ga.  557,  55  S.  E.  474   (1906). 

2.      Alabama. —  Birmingham     Nat. 
Bank  v.  Bradley,  30  So.  546   (1900). 
Arkansas. —  McTighe     V.     Herman, 
43  Ark.  285    (1883). 

California. —  Watson  v.  Sutro,  103 
Cal.  169,  37  Pac.  201    (1894). 

Colorado. —  Rico  Reduction,  etc., 
Co.  V.  Musgrave,  14  Colo.  79,  23  Pac. 
458   (1890). 

Georgia. —  Owen  v.  Palmer,  111  Ga. 
885,  36   S.  E.  969    (1900). 

Illinois. —  Piano  Mfg.  Co.  v.  Par- 
menter,  56  111.  App.  258    (1894). 

Kansas. —  Atchison,  etc.,  R.  Co.  v. 
Osborn,  64  Kan.  187,  67  Pac.  547 
(1902). 

Kentucky. —  Reynolds  v.  Po-wers,  96 
Ky.  481,  29  S.  W.  299,  17  Ky.  L. 
Rep.  1059   (1895). 

Louisiana. —  Reynolds  v.  Rovrley,  3 
La.  Ann.  890   (1847). 

Michigan. —  Croze  v.  St.  Mary's 
Canal  Min.  Land  Co.,  153  Mich.  363, 
117  N.  W.  81,  15  Detroit  Leg.  N.  580 
( 1908 )  ;  Hudson  v.  Roos,  76  Mich. 
173,  42  N.  W.  1099    (1889). 

Minnesota.. —  Minneapolis  Mill  Co. 
V.  Minneapolis,  etc.,  R.  Co.,  51  Minn. 
304,  53  N.  W.  639  (1892)  [folloiDed 
in  King  v.  McCarthy,  54  Minn.  190, 
55  N.  W.  960]   (1893). 

Missouri. —  Augusta    Wine    Co.    V. 
Weippert,   14  Mo.   App.   483    (1883). 
"Nebraska. —  Ord   v.   Nash,   50   Neb. 
335,  69  N.  W.  964  (1897). 

Vcw  Mexico. —  Kirchner  v.  Laugh- 
lin,  5  N.  M.  365,  23  Pac.  175  (1890). 
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or  criminal^  proceeding.  Absence  in  a  foreign  country,* 
sister  state,*  or  territory  will  fumisti  a  sufficient  administrative 
reason  for  receiving  former  testimony.  To  an  English,  court, 
absence  in  a  British  colony  may  have  the  same  effect.®     Even 


New  York. —  Crary  v.  Sprague,  12 
Wend.  41,  27  Am.  Dee.  110  (1834). 

Pennsylvania. —  Ballman  v.  Heron, 
169  Pa.  St.  510,  32  Atl.  594    (1895). 

Rhode  Island. —  Kolodrianski  v. 
Am.  Locomotive  Co.,  69  Atl.  505 
(1908). 

South  Carolina. —  Wells  v.  Drayton, 
1  Nott  &  M.  409,  9  Am.  Dec.  718 
(1819). 

Vermont. —  McGrOvern  v.  Hays,  75 
Vt.  104,  53  Atl.  326   (1902). 

Virginia. —  Powell  v.  Manson,  88 
Gratt.  177    (1872). 

Canada. —  Sutor  v,  McLean,  18  U. 
C.  Q.  B.  490   (1859). 

A  contrary  view  has  occasionally 
been  expressed.  Thus,  in  Mississippi 
it  has  been  held,  with  much  regret 
and  the  expression  of  a  hope  that 
the  legislature  would  change  the  law, 
■as  indefensible,  that  absence  from 
the  jurisdiction  of  a  witness  who 
testified  in  the  preliminary  hearing 
before  the  committing  magistrate  will 
not  render  his  former  testimony  ad- 
missible against  the  prisoner.  Holi- 
field  V.  City  of  Laurel,  (Miss.  1909) 
50  So.  488. 

3.  Alabama. —  Pate  v.  State,  48  So. 
388  (1909)  ;  Sims  v.  State,  139  Ala. 
74,  36  So.  138  (1904);  Burton  v. 
State,  115  Ala.  1,  22  So.  585   (1%96). 

Arkansas. —  Poe  v.  State,  129  S.  W. 
292  (1910);  Maloney  v.  State,  121 
S.  W.  728  ( 1909 )  ;  Butler  v.  State, 
103  S.  W.  382  (1907)  ;  Sneed  v.  State, 
47  Ark.  180,  1  S.  W.  68   (1886). 

California.. —  People  V,  Devine,  46 
Cal.   46    (1873). 

Kansas. — ^"State  v.  Simmons,  98 
Pac.  277  (1908);  State  V.  Nelson, 
75  Pac.   505    (1904). 

Louisiana. —  State  v.  Wheat,  111 
La.  860,  35  So.  955  (1903). 

Oklahoma. —  Hawkins  v.  XJ.  S.,  3 
Okl.  Cr.  651,  108  Pac.  561   (1910). 


Texas. —  Wyatt  v.  State,  (Cr.  App. 
1910)  124  S.  W.  929;  Somers  t).  State, 
(Cr.  App.  1908)  113  S.  W.  533; 
Hobbs  V.  State,  (Cr.  App.  1909)  117 
S.  W.  811;  Cowell  v.  State,  16  Tex. 
App.  57  (1884). 

4.  People  V.  Buckley,  143  Cal.  375, 
77  Pac.  169  (1904) ;  Ex  parte  Huguet, 
12  Cox  Cr.  551  (1873)  (France). 
Where  an  absent  witness  is  a  de- 
faulter or,  for  some  other  reason,  is 
under  a  strong  inducement  to  conceal 
his  whereabouts,  increased  adminis- 
trative indulgence  in  permitting  the 
use  of  former  evidence  will  be  con- 
ceded. Iowa  Life  Ins.  Co.  v.  Haugh- 
ton,  (Ind.  App.  1909)  87  N.  E.  708 
[judgment  reversed  on  rehearing  85 
N.  E.  127  (1908)];  State  v.  Aspara, 
113  La.  940,  37  So.  883  (1904) 
(owing  money). 

Letters  or  other  documents  re- 
ceived from  the  person  in  question 
are  not  objectionable  as  hearsay. 
They  are  independently  relevant  as 
tending  to  show  the  fact  of  residence 
in  a  particular  place,  or  its  absence. 
People  V.  Barker,  144  Cal.  705,  78 
Pac.  266  (1904)  ;  People  V.  Monroe, 
(Cal.  1893)  33  Pac.  776.  The  inten- 
tion or  other  mental  state  of  a  per- 
son regarding  his  return  or  that  of 
another  may  be  independently  rel- 
evant in  the  same  way.  People  v. 
Moran,  144  Cal.  48,  77  Pac.  777 
(1904)     (d^onent's  mother). 

5.  Long  V.  Davis,  18  Ala.  801,  803 
(1851) ;  Missouri,  K.  &  T.  R.  Co.  v. 
Eaiiott,  8  Indian  Terr.  407,  51  S.  W. 
1068  (1899)  (though  frequently 
coming  within  the  jurisdiction) ; 
State  V.  Nelson,  (Kan.  1904)  75  Pac. 
505. 

6.  Varicas  v.  French,  3  C.  &  E. 
1008  (1849)   (Australia). 
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preparation  for  immediate  departure  from  the  jurisdiction  of  the 
forum,  e.  g.,  presence  on  ship  readj  to  sail/  "  starting  to  move,"  * 
has  been  regarded  as  sufficient  "  absence"  within  the  rule. 

§  1626.  (  [2]  Adequate  Necessity;  Absence  from  Jurisdic- 
tion); Adverse  Procurement — Where  a  litigant  sees  fit  to  pro- 
cure the  absence  of  one  of  his  adversary's  "witnesses  from  the  trial 
of  the  cause,  he  will,  in  addition  to  the  adverse  inferences  of  fact 
to  which  his  conduct  in  this  line  of  spoliation  'has  given  rise,^  be 
deemed  to  have  waived  all  right  of  insisting  that  the  court  should 
enforce  in  his  favor  the  administrative  rule  which  would  require 
the  presence  of  the  witness  as  primary  proof  of  the  facts  covered 
by  his  former  testimony.  From  an  administrative  point  of  view, 
the  fact  that  the  absent  witness  was  made  unavailable  by  act  of 
the  adverse  party,  has  been  accorded  a  further  effect.  The  pro- 
ponent will  not  be  required  to  take  the  deposition  of  so  treacherous 
a  witmess,  in  the  interest  of  a  party  who  has  sought  to  impede  or 
pervert  the  course  of  justice.  In  such  a  case  the  presiding  judge 
will  receive  the  best  evidence  which  the  proponent  has  in  his 
power  to  offer^  and,  should  the  absent  witness  have  testified  in  a 
former  trial,  his  evidence  as  to  the  facts  will  be  received  in  that 
form.^ 

7.  Fonsick    v.    Agar,    6    Esp.  92      v.  State,   6   Tex.   App.   319,   32  Am. 
(1806).  Rep.   580    (1879). 

8.  MoCutchen  v.  McCutohen,  9  Utah.—  V.  S.  v.  Reynolds,  1  Utah 
Port.  650,  654    (1839).  322,  98  U.  S.   158    (1876). 

§  1626-1    §§  1075  et  seg.  United  States.— Reynoms  v.  U.  S., 

2    §§  334  et  seq.  ^^  U.  S.   145,  25  L.  ed.  244    (1878). 

3.  Gonnecticut.--Rex   v.  Barber,  1  England.- -Reg.  v.  Scaife,  17  Q.  B. 

Root  76   (1775)  ^^^'   ^   *^°^  ^-   ^-   ^*^'  ^   °^"-  ^-   ^• 

^        .         ,„•'„.  .,     cjt  *       iQ      281,  15  Jur.  607,  20  L.  J.  M.  C.  229, 

Georgia. —  Williams  v.    State,    19            '      „    ^                       •j       .  ^.        , 

•^  '              79  E.  C.  L.  238    (1851);   Harrison's 


Ga.  402    (1856). 

Illinois.—  Stout  V.  Cook,  47  111.  530 

(1868). 


Trial,   12  How.  St.  Tr.   851    (1692); 
Morley'a  Case,    6   How.    St.   Tr.    770 

.       „,                  „               „.  (1666).     To  the  contrary  effect,  see 

Missouri. —  State    'V.     Houser,     26  t,                t.      i     ..™  x,i    .«~   /-^-^i 

'  Bergen  v.  People,  17  111.  427   (1856). 

Mo.  431  (1858).  ^jjg  i,^^j.j  j^^y^  however,  in  its  dis- 

New  Mexico.- Kirchner  v.  Laugh-  jretion,  adjourn  the  case  and  cause 

lin,  5  N.  M.  365,  23  Pac.  175   (1890).  t^^    .^jjence    of    the    absent    witness 

South  Carolina.— MoCM   v.   Alex-  to  be  taken  on  commission.     Reg.  v. 

ander,  65  S.  E.  1021    (1909);  Wells  Scaife,    17    Q.    B.   238,    5    Cox   C.    C. 

V.  Drayton,  1  Nott  &  M.  409,  9  Am.  243,  2  Den.   C.  C.  281,   15   Jur.   607, 

Dec.  718    (1819).  20  L.  J.  M.  C.  229,  79  E.  C.  L.  238 

Teaws.— Ozark  v.  State,    (Tex.   Or.  (1851);   Sutor  v.  McLean,  18  U.  C. 

App.  1907)    100  S.  W.  927;  Sullivan  Q.  B.  490   (1859). 
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The  fact  of  procurement  must  be  proved  as  a  preliminary  mat- 
ter to  the  satisfaction  of  the  trial  judge.^  As  the  nature  of  the 
transaction  renders  it  difiSicult  to  secure  direct  evidence  as  to  it, 
much  must  frequently  be  left  to  the  necessary  inferences  arising 
from  facts  shown  to  the  court  and  operating  circumstantially  to 
render  the  fact  probable.  Thus  where  a  witness,  when  last  seen 
in  the  jurisdiction,  was  accompanied  by  an  agent  of  the  other  side 
who  bought  for  him  a  ticket  to  a  distant  locality  outside  the  state, 
little  difl&culty  was  experienced  by  the  court,  upon  these  facts, 
joined  to  the  circumstance  that  the  witness  had  not  since  been  seen 
or  heard  from,  in  arriving  at  the  conclusion  that  his  absence 
was  the  result  of  procurement.^  Such  a  receipt  of  the  former 
evidence  regardless  of  whether  its  proponent  knows  the  where- 
abouts of  the  witness  or  has  made  any  effort,  himself,  to  procure 
his  attendance,  frequently  goes  beyond  what  is  warranted  by 
the  logical  effect  of  the  conduct  of  his  opponent  and  partakes 
of  the  nature  of  a  penalty.  It,  therefore,  is  imposed  only  as 
against  the  offender.  For  example,  such  misconduct  by  a  party 
should  not  be  permitted  to  affect  the  rights  of  a  co-party  who 
has  not  connived  at  or  participated  in  it.®  Nor  will  the  misdo- 
ings of  a  private  prosecutor  modify  the  forensic  standing  of  the 
official  representative  of  the  law  when  acting  in  his  public 
capacity.^ 

§  1627.  (  [2]  Adequate  Necessity;  Absence  from  Jurlsdic' 
tion);  Possibility  of  Deposition. —  In  judging  as  to  whether  any 
particular  absence  from  the  jurisdiction  shall  be  regarded  as  fur- 
nishing an  adequate  administrative  necessity  for  admitting  the 
evidence  given  at  a  former  trial,  a  very  important  consideration  is 
as  to  whether  the  proponent  of  the  secondary  evidence  might  rea- 
sonfeibly  have  obviated  all  necessity  for  such  proof  by  the  simple 
expedient  of  taking  the  deposition  of  the  witness.^     The  court 

4.  Atlanta,  etc.,  Air-Line  R.  Co.  v.  6.  R.  v.  Scaife,  5  Cox  Cr.  343 
Gravitt,   93   Ga.   369,    30  S.   E.    550,        (1851). 

44   Am.   St.   Rep.   145    (1893)  ;    Reg.  7.  Peddy  v.  State,  31  Tex.  Cr.  547, 

V.  Scaife,  17  Q.  B.  238,  5  Cox  C.  C.  21  S.  W.  543  (1893). 

243,  2  Den.  C.  C.  381,  15  Jur.   607,  §  1627-1.  Southern  Car  &  Foundry 

20  L.  J.  M.  C.  229,  79  E.  C.  L.  238  Co.  v.  Jennings,  136  Ala.  247,  34  So. 

(1851);   Morley'a  Case,  16  How.  St.  1003  (1903);  Harbison  &  Walker  Co., 

Tr.  770   (1666).  Southern  Department  v.  White,    (Ky. 

5.  Eagle,  etc.,  Mfg.  Co.  v.  Welch,  1908)  114  S.  W.  250;  People  v.  Long, 
61  Ga.  444  (1878).  44  Mich.  296,  6  N.  W.  673    (1880).' 
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cannot  fail  to  observe  tlie  great  cbange  whicli  modern  legislation 
and  improved  methods  of  communication  have  made  in  the  ease 
and  cheapness  with  which  depositions  may  he  taken.  In  view  of 
the  facilities  which  the  statutes  of  most  states  have  afforded  for  the 
taking  of  depositions,  even  a  permanent  absence  from  the  juris- 
diction furnishes  by  no  means  a  forensic  necessity  equivalent  to 
that  of  death.^  A  trial  judge,  when  asked  to  admit  secondary  evi- 
dence of  the  testimony  of  a  witness  given  at  a  former  trial  on  the 
ground  that  he  is  absent  from  the  jurisdiction,  m.ay  reasonably 
require  to  be  satisfied,  as  a  preliminary  to  doing  so,  that  it  has 
proved  practically  impossible  for  the  proponent  to  take  the  deposi- 
tion of  the  absent  witness.^  Until  convinced  upon  this  point  by 
direct,  intrinsic,*  or  cogent  circumstantial  ^  evidence,  the  judge  is 
justified  in  declining  to  receive  proof  of  the  testimony  given  on 

The  financial  ability  of  the  party 

may  properly  be  considered  by  the 
presiding  judge  in  determining  how 
far  it  is  proper  to  require  him  to  pro- 
duce the  deposition  of  an  absent  wit- 
ness  whose   whereabouts   are  known. 


See    also,    Tillman   v.    Bomar,     ('Ga. 
1910)   68  S.  E.  504. 

2.  §   1633. 

3.  Illinois. —  Cassady  v.  School 
Trustees,   105   111.   560    (1883). 

Indiana. —  Schearer  v.  Harber,  36 
Ind.   536    (1871). 

lovxt. —  Slusser  v.  Burlington,  47 
Iowa  303    (1877). 

Kentuckjf. —  Dye  v.  Com.,  3  Bush  3 
(1867). 

Massachusetts. —  Le  Baron  v.  Crom- 
hie,  14  Mass.  234   (1817). 

Minnesota. —  Wilder  v.  St.  Paul,  12 
Minn.  193   (1866). 

Mississippi. —  Gastrell  v.  Phillips, 
64  Miss.  473,  1  So.  729   (1886). 

Missouri. —  Augusta  Wine  Co.  v. 
Weippert,   14  Mo.  App.  483    (1883). 

New  Hampshire. —  Young  v.  Dear- 
born,   22   N.    H.    373    (1851). 

New  Jersey. — ^Berney  v.  Mitchell,  34 
N.  J.  L.  341   (1870). 

New  Mexico. —  Kirehner  v.  Laugh- 
lin,  5  N.  M.  365,  23  Pac.  175    (1890). 

New  York. —  Wilbur  v.  Selden,  6 
Cow.  162    (1826). 

Pennsylvania. —  Ballman  v.  Heron, 
169  Pa.  St.  510,  32  Atl.  594   (1895). 

Texas. —  Sullivan  V.  State,  6  Tex. 
App.  319,  343,  32  Am.  Rep.  580 
(1879). 

England. —  Llanover  v.  Homfray, 
19  Ch.  D.  224   (1881). 


Souchek    v.   Karr,    83   Neb.    649,   120 
N.  W.  210   (1909). 

4.  Hoopes  V.  DeVaughn,  43  W.  Va, 
447,  27  S.  E.  251   (1897)    (deposition). 

5.  Baldwin  v.  St.  Louis,  etc.,  R. 
Co.,  68  Iowa  37,  25  X.  W.  918 
(1885);  Reynolds  v.  Fitzpatrick,  28 
Mont.    170,    72    Pae.    510    (1903). 

The  replies  received  in  answer  to 
inquiries  while  excluded  by  the  hear- 
say rule,  as  evidence  of  the  facts 
stated,  and  which  are  most  fre- 
quently irrelevant  if  offered  to  that 
end,  nevertheless  may  well  constitute 
the  information  on  which  the  inquirer 
was  called  upon  to  act  and  thus 
have  an  important  bearing  on  the 
question  whether  due  diligence  has 
been  displayed.  Spaulding  i\  R.  Co., 
98  Iowa  205,  67  N.  W.  227  (1896)  ; 
Robinson  v.  Markis,  2  M.  &  Rob.  375 
(1841)  ;  Burt  v.  Walker,  4  B.  &  AW. 
697,  6  E.  C.  L.  659  (1821);  Austin 
I'.  Rumsey,  2  C.  &  K.  736,  61  E.  C.  L. 
736  (1849);  Wyatt  r.  Bateman,  7 
C.  &  P.  586,  32  E.  C.  L.  772   (1836). 
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the  previous  ocoasion.®  The  proof  on  these  points  should  be  com- 
plete and  satisf aotoryJ  Indeed,  certain  courts  have  gone  so  far 
as  to  hold  that  the  party  against  whom  the  evidence  is  offered  is 
entitled  to  insist  that  the  former  evidence  of  an  available  witness 
should  not  be  received.® 

Criminal  cases. — A  trial  judge  may,  with  especial  propriety, 
take  this  view  of  the  matter  in  criminal  cases.®  In  such  proceed- 
ings, the  importance  of  the  interests  involved  may  well  warrant  an 
increased  inertia^"  on  the  part  of  the  court. 

§  1628.  (  [2]  Adequate  Necessity;  Absence  from  Jurisdic- 
tion); Temporary  Absence. —  A  question  of  some  importance  in 
this  connection  is  as  to  whether  the  actual  absence  of  the  witness 


6.  Alaiama. —  Thompson  v.  State, 
106  Ala.  67,  17  So.  512   (1894). 

Arkansas. —  Clinton  v.  Estes,  20 
Ark.   216    (1859). 

Georgia. —  Pittman  v.  State,  92  Ga. 
480,  17  S.  E.  856    (1893). 

Illinois. —  Bergen  v.  People,  17  111. 
426,   65  Am.  Dec.   672    (1856). 

Iowa. —  Slusser  v.  Burlington,  47 
Iowa  300    (1877). 

Kentucky. —  Collins  v.  Com.,  12 
Bush  271   (1876). 

Louisiana. —  State  v.  Wheat,  111 
La.   860,   35   So.  955    (1903). 

Mississippi. —  Owens  v.  State,  63 
Miss.  450    (1886). 

Missouri. —  State  v.  Riddle,  179 
Mo.  287,  78  S.  W.  606   (1904). 

Nevada. —  Gerhauser  v.  North  Brit- 
ish, etc.,  Ins.  Co.,  7  Nev.  174  (1871). 

New  Hampshire. —  State  v.  Staples, 
47  N.  H.  113,  90  Am.  Dec.  565  (1866). 

New  York. —  People  v.  Newman,  5 
Hill  295    (1843). 

North  Carolina. —  Dupree  v.  Vir- 
ginia Home  Ins.  Co.,  92  N.  C.  417 
(1885). 

Pennsylvania. —  McLain  v.  Com., 
99  Pa.  St.  86   (1881). 

South  Carolina. —  Bishop  v.  Tucker, 
4  Rich.  178    (1850). 

Texas. —  Sullivan  v.  State,  6  Tex. 
App.   319,   32   Am.   Rep.   580    (1879). 

Virginia. — Brogy  v.  Com.,  10  Gratt. 
722   (1853). 


United  States. —  U.  S.  v.  Angell,  H 
Fed.  34    (1881). 

7.  Sullivan  v.  State,  6  Tex.  App. 
319,  342,  32  Am.  Rep.  580    (1879). 

8.  Alabama. — Southern  Car,  etc.', 
Co.  17.  Jennings,  137  Ala.  247,  34  So. 
1062    (1902). 

Georgia. —  McElmurray  v.  Turner, 
86  Ga.  215,  12  S.  E.  359   (1890). 

Illinois. —  Campbell  v.  Campbell, 
138  111.  612,  28  N.  E.  1080   (1891). 

Louisiana. —  Reynolds  v.  Rowley,  2 
La.  Ann.  890    (1847). 

Missouri. —  Leeser  v.  BoekhoflF,  38 
Mo.   App.   445    (1889). 

New  York. —  McCabe  v.  Brayton,  38 
N.  Y.  196   (1868). 

North  Carolina. —  Dupree  v.  Vir- 
ginia Home  Ins.  Co.,  93  N.  C.  417 
(1885). 

Pennsylvania. —  Lohr  v.  Philips- 
burg,  165  Pa.  St.  109,  30  Atl.  823 
(1895). 

9.  Sneed  v.  State,  47  Ark.  180,  1 
S.  W.  68  (1886)  ;  Bergen  v.  People, 
17  111.  426,  65  Am.  Dee.  673  (1856); 
Sullivan  v.  State,  6  Tex.  App.  319, 
343,  32  Am.  Rep.  580  (1879)  ;  Reg. 
V.  Austin,  7  Cox  C.  C.  55,  Dears. 
C.  0.  612,  3  Jur.  (N.  S.)  95,  35 
L.  J.  M.  C.  48,  4  Wkly.  Rep.  237 
(1855). 

10.  §§  993  et  seq. 
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from  the  jurisdiction  is  a  sufficient  necessity  for  receiving  second- 
ary evidence  in  the  shape  of  testimony  given  at  a  former  trial 
although  the  witness  is  shortly  to  return.  In  favor  of  the  recep- 
tion of  the  secondary  evidence  it  may  be  observed  that  the  injury 
to  the  cause  of  the  proponent  from  the  actual  absence  of  the  wit- 
ness is  the  same  whether  that  absence  be  temporary  or  permanent. 
So  far  as  relates  to  the  party  who  needs  his  testimony  actual  ab- 
sence of  the  witness  from  the  jurisdiction  at  or  about  the  time  of 
trial  is  the  all  important  fact.  Should  the  latter  be  away  at  a 
time  within  which  he  naturally  would  be  served  with  a  subpcena, 
or  other  compulsory  process/  the  mischief  to  the  proponent  is 
complete,  even  though  the  absence  be  for  a  temporary  purpose.^ 
Under  these  circumstances,  the  evidence  of  former  testimony,  if 
otherwise  competent,  will,  as  a  matter  of  reasonable  administra- 
tion, be  received,^  where  there  are  no  conflicting  circumstances. 


§  1628-1.  The  absence  of  compul- 
sory process  is  critical  in  this  con- 
nection. Should  the  witness  be  within 
the  jurisdiction  and  his  residence 
known  to  the  party  the  latter  has 
merely  to  serve  him  with  process.  If 
he  appears,  upon  being  served,  the 
end  is  gained.  If  the  witness  evade,  a 
continuance  will,  as  a  rule,  in  most 
jurisdictions,  be  granted  and  a  more 
stringent  process  issue.  The  absence 
of  these  remedies  in  the  case  of  a 
witness  who  is  outside  the  jurisdic- 
tion, permits  the  use  of  the  former 
testimony; — by  putting  it  out  of  the 
party's  power  to  compel  attendance. 
In  case  of  a  domestic  witness,  should 
a  party,  instead  of  using  legal  pro- 
cess, rely  on  the  promise  of  the  for- 
mer to  attend  without  summons,  the 
latter  is  without  remedy.  The  situa- 
tion aflfords  no  reason  for  receiving 
the  former  testimony,  if  any,  of  the 
witness.  Prove  City  v.  Shurtliff,  4 
Utah  15,   5  Pac.  303    (1885). 

2.  Watrous  v.  Cunningham,  71 
Cal.  30,  11  Pac.  811  (1886)  ;  Monroe 
Bank  v.  Gifford,  79  Iowa  300,  44  N. 
W.  558  (1890);  Wright  v.  Cumpsty, 
41  Pa.  St.  102   (1861). 

Removal  from  one  territorial  divi- 
sion of  the  jurisdiction  to  another  is 


not  sufBcient.  State  v.  Laque,  41  La. 
Ann.  1070,  6  So.  787  (1889)  (par- 
ish) .  Indeed,  a  sudden  unexpected 
temporary  removal  from  the  jurisdic- 
tion may  be  more  embarrassing  to  a 
litigant  than  a  definite  residence  in 
a,  foreign  country,  in  that  it  may  af- 
ford no  leisure  in  which  to  take  a 
deposition  or  to  arrange,  if  possible, 
for  proving  the  particular  fact  in 
some  other  way. 

3.  Arkansas. —  Wilkins  v.  State,  68 
Ark.  441,  60  S.  W.  30  (1900); 
Vaughan  v.  State,  58  Ark.  353,  370, 
24  S.  W.  885    (1894). 

California. —  Benson  v.  Shotwell, 
103  Cal.  163,  168,  37  Pac.  147  (1894)  ; 
People  V.  Devine,  46  Cal.  48    (1873). 

Colorado. —  Emerson  v.  Burnett,  11 
Colo.  App.  86,  52  Pac.  753    (1898). 

Georgia. —  Owen  i\  Palmour,  111 
Ga.  885,  36  S.  E.  960  (1900)  ;  Atlanta 
&  C.  A.  R.  Co.  !'.  Gravitt,  93  Ga.  369, 
371,  20  S.  E.   550    (1894). 

Indiana. —  Schearer  v.  Harber,  36 
Ind.  536    (1871). 

loioa. —  Bank  v.  Gifford,  79  Iowa 
311,  44  N.  W.  558  (1890)  ;  Slusser  V. 
Burlington,  47  Iowa  302    (1877). 

Kansas. — Atchison,  T.  &  S.  F.  R. 
Co.  V.  Osborn,  64  Kan.  187,  67  Pac. 
547    (1903). 
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Statutory  Indorsement. —  Tlie  fairness  of  the  rule  that  absence, 
even  temporary,  from  the  jurisdiction  at  the  time  of  service  of 
subpoena  suffices  to  admit  the  former  evidence  has  commended 
itself  to  the  legislatures  of  several  jurisdictions.* 

§  1629.  C  [2]  Adequate  Necessity;  Absence  from  JurisdiC" 
tioa;  Temporary  Absence);  Analogy  of  Depositions. —  To  the 

same  effect,  it  may  be  urged  that  the  closest  analogy  furnished  by 
the  law  in  the  matter  is  with  respect  to  thd  admission  of  depo- 
sitions, where  the  deposing  witness  is  temporarily  absent,  and 
that,  in  such  cases,  mere  absence  from  the  jurisdiction,  regardless 
of  the  length  of  its  future  duration  is  sufficient  to  admit  the 
deposition.-'  This  is  especially  true  where  good  faith  is  exhibited 
by  the  proponent  and  there  is  no  reasonable  prospect  of  immediate 
return  on  the  part  of  the  witness.    The  rule  has  even  been  applied 


Kentucky. —  Louisville  Water  Co.  v. 
Upton,  (Ky.  1896)  36  S.  W.  520; 
Reynolds  v.  Powers,  96  Ky.  481,  29 
iS.  W.  299    (1895). 

Maryland. —  Rogers  v.  Raborg,  2  G. 
&  J.  60   (1829). 

Michigan. —  Wheeler  v.  Jenison,  120 
Mich.  422,  79  N.  W.  643  (1899)  ;  Ro- 
senfield  v.  Case,  87  Mich.  295,  49  N. 
W.  630  (1891);  Howard  V.  Patrick, 
38   Mich.   799    (1878). 

Minnesota. —  Hill  v.  Winston,  73 
Minn.  80,  75  N.  W.  1030  (1898) 
(residence  in  another  state)  ;  King 
V.  McCarthy,  54  Minn.  190,  195,  55 
N.  W.  960  (1893)  ("not  likely  to 
return"  sufficient);  Minneapolis  Mill 
Co.  V.  Minneapolis,  etc.,  R.  Co.,  51 
Minn.  304,  53  N.  W.  639   (1892). 

Montana. —  Reynolds  v.  Fitzpatrick, 
72  Pac.  510   (1903). 

Nebraska. —  Wittenberg  v.  Molly- 
neaux,  59  Neb.  203,  80  N.  W.  824 
(1899);  Ord  V.  Nash,  50  Neb.  335, 
69  N.  W.  964   (1897). 

Oregon. —  Wheeler  v.  MoFerron,  38 
Or.  105,  62  Pac.  1015   (1900). 

Pennsylvania. —  Giberson  v.  Mills 
Co.,  187  Pa.  513,  41  Atl.  525  (1898). 

Texas. —  Gilbreath  v.  State,  26  Tex. 
App.  315,  318,  9  S.  W.  518    (1888). 

Vermont. —  McGovern  v.  Smith, 
(Vt.  1902)   53  Atl.  326. 

United  States. —  Chicago,  St.  P.,  M. 


&  0.  R.  Co.  V.  Myers,  25  C.  C.  A.  486, 
80  Fed.  361    (1897). 

England. —  Fry  v.  Wood,  1  Atk. 
445    (1737). 

Canada. — Abel  v.  Light,  6  All.  N. 
Br.  423,  427  (1866);  Sutor  v.  Mc- 
Lean, 18  U.  C.  Q.  B.  490,  492  (1859)  ; 
Roe  V.  Jones,  3  Low.  Can.  58   (1852). 

Mere  absence  is  sufficient.  Omaha 
S.  R.  Co.  V.  Elkins,  39  Neb.  480,  58 
N.  W.  164   (1894). 

4.  Butcher  ■;;.  Vaca  Valley  R.  Co., 
56  Cal.  598  (1880)  ;  Mechanics'  Bank 
V.  Woodward,  74  Conn.  689,  51  Atl. 
1084  (1902)  ;  Reese  V.  Morgan  Silver 
Min.  Co.,  17  Utah  489,  54  Pac.  759 
(1899). 

§  1629-1.  Cunningham  v.  Cunning- 
ham, 121  N.  C.  413,  28  S.  E.  525 
(1897)  ;  Forney  v.  Hallagher,  llSerg. 
&  R.  (Pa.)  203  (1824);  Carpenter 
V.  Groff,  5  S.  &  R.  (Pa.)  165  (1819)  ; 
Johnson  v.  Sargent,  42  Vt.  195 
(1869)  ;  Falconer  v.  Hanson,  1  Camp. 
172  (1808)  ;  Birt  V.  White,  Dick. 
473  (1772).  Residence  in  another 
county  has  been  held  to  be  equally 
sufficient  with  residence  outside  the 
state  where  authority  has  been  given 
to  take  the  deposition  of  a  non-resi- 
dent. Gardner  v.  Meeker,  169  111.  40, 
48  N.  E.  307   (1897). 
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to  the  deposition  of  tlie  party  iiiniself.^  The  statutory  authority 
for  receiving  depositions  has,  however,  been  regarded  by  other 
courts  as  exclusive,  and  to  be  strictly  construed.^ 

§  1630.  (  [2]  Adequate  Necessity;  Absence  from  Jurisdic= 
tion;  Temporary  Absence);  Contrary  Views. —  The  action  just 
mentioned,  that  a  temporary  absence  from  the  jurisdiction  at  the 
time  of  trial  is  a  sufficient  administrative  necessity  to  warrant 
the  reception  of  the  proof  of  former  testimony  has  by  no  means 
been  urJanimously  followed.  Indeed,  situations  may  readily  arise 
in  which  it  would  be  highly  inexpedient  or  inequitable  to  do  so. 
The  difficulty  in  making  proof  by  primary  evidence  may  have 
arisen  entirely  from  the  negligence  of  the  proponent  in  not  sum- 
moning the  witness  or  not  taking  his  deposition.  A  party  can 
scarcely  expect  that  the  court  will  come  to  the  relief  of  one  who 
has  no  one  but  himself  to  blame  for  the  situation  in  which  he 
finds  himself.  There  is,  moreover,  in  such  case  an  obvious  dan- 
ger of  collusion  between  the  proponent  and  his  witness  and  even 
where  this  is  not  to  be  apprehended  the  rights  of  the  adverse  party 
should  not,  it  may  fairly  be  claimed,  be  invaded  for  the  sake  of 
one  whose  negligence  has  caused  the  failure  in  primary  proof. 
Certain  courts  havd  not  unnaturally  declined  to  recognize  ab- 
sence from  the  jurisdiction  as  a  ground  for  receiving  secondary 
evidence.-^ 

Alabama  rule. —  In  Alabama,  it  is  necessary,  in  order  that  the 
former  evidence  should  be  received,  that  the  witness  should  have 
settled  in  the  foreign  state  either  "  permanently  or  for  such  an 
indefinite  time  that  his  return  is  merely  contingent  or  conjec- 
tural." -  The  same  rule  is  applied  in  civil  cases.*  The  later  de- 
cisions in  Alabama  show,  however,  a  tendency  to  modify  the 
stringency  of  the  rule  and  bring  the  action  of  the  courts  of  Ala- 
bama into  closer  accord  with  that  of  courts  in  other  states.    Non- 

2.  Standard  L.  &  A.  Ins.  Co.  v.  2.  Jacobi  v.  State,  133  Ala.  1,  33 
Tinney,  73  Miss.  726,  19  So.  663  So.  158  (1901)  ;  Thompson  v.  State, 
(1896).                                                                 106  Ala.   67,  75,   17  So.   512    (1894); 

3.  Kaelin  v.  Com.,  84  Ky.  354,  367,  Pruitt  v.  State,  93  Ala.  41,  9  So.  406 
1  S.  W.  594  (1886).  (1890)  ;  Lowe  v.  State,  86  Ala.  47,  50, 

§    1630-1.     Berney  V.   Mitchell,   34  5   So.   435    (1888).     See  also,  Jacobi 

N.    J.    L.    341     (1870);     Crary    v.  v.  Alabama,  187  U.  S.  133,  23  Sup.  48 

Sprague,     13     Wend,      (N".     Y.)      45  (1902). 

(1834);    Wilbur   V.   Selden,    6    Cow.  3.    Birmingham  N.  Bank  r.  Brad- 

(N.  Y.)    164    (1826).  ley,    (Ala.   1900)    30  So.   546;   Mims 
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residence  in  the  jurisdiction  has  been  held  sufficient.*  Removal 
from  state  and  absence  from  it  at  time  of  trial  satisfies  the  rule.® 

Rule  in  Louisiana. —  The  courts  of  Louisiana  make  the  same 
requirement  of  permanent  absence  from  the  jurisdiction  as  a 
basis  for  receiving  former  evidence.®  Absence  from  the  state 
coupled  with  no  reasonable  probability  of  return  has,  however, 
been  deemed  sufficient.''  Residence  outside  the  state  satisfies  the 
Tule.* 

Criminal  cases. —  Other  tribunals,  while  accepting  absence  as  a 
ground  of  admissibility  in  civil  cases,  refuse  to  follow  the  same 
rule  in  criminal  proceedings.®  The  courts  of  Kentucky,  for  ex- 
ample, in  criminal  cases,  draw  the  line  of  disability  strictly  at 
death.i" 

§  1631.  (  [2]  Adequate  Necessity;  Absence  from  Jurisdic- 
tion); Temporary  Return. —  While,  in  the  view  of  these  authori- 
ties, the  temporary  absence  of  a  witness,  domiciled  in  the  forum, 
without  connivance  by  the  proponent  or  other  complicating  con- 
siderations, is  sufficient  to  warrant  the  court  in  receiving  evidence 
of  his  former  testimony,  the  reverse  is  not  equally  true.  The 
temporary  return  to  the  jurisdiction  of  one  who  has  abandoned  it 
permanently  or  for  an  indefinite  period  does  not  prevent  the  pro- 
ponent from  using  the  secondary  evidence.  Should  the  witness 
reasonably  appear  to  the  proponent  to  be  unavailable  for  purposes 
of  evidence,  rights  created  by  his  absence,  as  to  the  introduction 
of  testimony  given  at  a  former  trial,  are  not  lost  by  such  a  return 

V.   Sturdevant,   36  Ala.   636    (1860);  Kentucky. —  Collins    v.    Com.,     12 

Long  V.  Davis,  18  Ala.  803   (1851).  Buah  373   (1876). 

4.  Lett  V.  State,  124  Ala.  64,  27  Mississippi.-— Ow^tis  V.  State,  63 
So.  256    (1900).  Miss.  450,   452    (1886). 

5.  Birmingham  Bank  v.  Bradley,  Missouri.— Sinie.  v.  Houser,  26  Mo. 
(Ala.  1900)  30  So.  546.    See,  however,  *^^   (1858). 

Southern  Car  &  F.  Co.  v.  Jennings,         ^^^To^ft.- People  v.  Newman,  5 

^         Hill    (N.   Y.)    296    (1843). 


137  Ala.  247,  34  So.   1003    (1903). 
6.    State  V.  Banks,  111  La.  22,  35 


Virginia. — Com.  v.  Brogy,  10  Gratt. 

,     „,  722,    732    (1853)     (incompetent   even 

So.  370   (1903)  ;  State  V.  Banks,  106  f,,,    defendant)  ;     Finn    I    Com      5 

La.  480,  31  So.  53   (1901).  ^^^    ^Qg    ^gg^) 

7.  State  V.  Kline,  109  La.  603,  33  Washinffton.—  SUi,^  v.  Humason,  5 
So.  618   (1903).  Wash.  499,  504,  32  Pac.  Ill   (1893). 

8.  State  V.  Madison,  50  La.  Ann.  United  States. —  U.  S.  v.  Angell   11 
679,  23  So.  622   (1898).  Fed.   43    (1881). 

9.  Kansas.— St3,te  v.  Tom'blin,   57  10.  Collins  v.  Com.,  12  Bush  (Ky.) 
Xan.  841,  48  Pac.  144  (1897).  271,  273   (1876). 
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of  the  witness  to  the  jurisdiction  of  the  forum.^  The  rule  would  be 
the  same  even  should  it  happen  that  at  the  time  the  former  evi- 
dence was  offered  the  witness  was  actually  within  the  jurisdiction 
of  the  court  waiting  momentarily  to  be  released  from  .a  transitory 
detention  therein,  e.  g.,  one  due  to  bad  weather^  or  other  unex- 
pected cause,^ 

§  1632.  (  [2]  Adequate  Necessity) ;  Claim  of  Privilege  Against 

Self-incrimination — ^When  a  witness  who  has  once  testified  to  a  fact 
without  objection,  maintains  with  success;  on  a  second  trial,  that 
the  giving  of  similar  testimony  on  the  pending  trial  would  tend 
to  incriminate  him,  and,  therefore,  cannot  be  compelled  to  answer, 
he  is  practically  as  unavailable  to  a  proponent  as  if  he  were  dead 
or  absent  from  the  jurisdiction.  The  proponent  cannot  produce 
the  living  witness.  He  may  be  assumed  to  have  been  without 
fault  in  the  matter.  He  has  a  paramount  substantive  right  to 
prove  his  case  by  the  best  evidence  in  his  power.-^  Shall  he,  then, 
be  permitted  to  introduce  the  evidence  given  'by  the  witness  at 
the  first  trial  ?  On  principle,  it  would  seem  so.  Small  reason 
exists  foi  penalizing,  in  substance,  a  party,  for  any  matter  so 
entirely  beyond  his  control,  especially  where  the  results  would  be 
suppression  of  the  truth,  a  possible  failure  of  justice.  Still,  it 
has  proved  quite  possible  to  take  another  view  of  the  subject.  If 
the  present  statement  would  incriminate  the  witness,  the  intro- 
duction of  his  former  declaration  would  be  equally  effective  to 
that  end.  The  former  testimony  has  on  this  ground  been  rejected.^ 
In  addition  to  the  obvious  loss  which  society  as  a  whole  suffers 
whenever  the  truth  is  suppressed  and  the  ends  of  justice  defeated, 
an  important  consideration  which  this  exercise  of  administrative 
power  apparently  overlooks  is  that  of  waiver.  On  the  former 
ftrial,  the  witness  waived  his  privilege  of  keeping  silence  with 
regard  to  the  matter  of  which  he  has  spoken.  While  it  may  be 
possible,  under  the  rules  of  procedure,  for  him  to  make  his  claim 
of  privilege  on  another  action,  it  would  be  a  decided  novelty  to 
neglect  the  results  of  his  waiver  upon  the  original  trial. 

§1631-1.  Hobbs  V.  State,  (Tex.  Cr.  3.     Fonsick    v.    Agar,    6    ESp.    92 

App.  1909)    117  S.  W.   811;   Fonsick  (1806)    (awaiting  dispatches). 

V.  Agar,  6  Esp.  92   (1806).  §  1632-1.   §§  334  et  seq. 

2.   Ward  v.  Wells,  1  Taunt.  461,  10  2.    Hayward  v.  Barron,   38  N.  H. 

Rev.  Eep.  581   (1809).  366    (1859). 
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§  1633.  (12^  Adequate  Necessity);  Death — Tlie  most  con- 
clusive necessity  which  the  proponent  of  the  secondary  evidence 
given  at  a  former  trial  can  urge  in  asking  to  be  allowed  to  intro- 
duce secondary  evidence  is  that  the  witness  has  since  deceased. 
Under  the  earlier  law  this  was  the  sole  cause  which  sufficed  to 
excuse  the  party  from  producing  the  original  witness."^  No  ques- 
tion has  arisen  in  civil  cases  as  to  the  validity  of  this  reason  for 
failing  to  produce  the  witness  himself  and  receiving  the  secondary 
evidence  of  his  former  testimony.^     Proof  of  the  death  of  the 


§  1633-1.  Le  Baron  v.  Crombie,  14 
Mass.  234   (1817)  ;  Crary  v.  Sprague, 

13  Wend.  (N.  Y.)  41,  27  Am.  Dec. 
110  (1834);  Wilbur  V.  Selden,  6 
Cow.  (N.  Y.)  162  (1826);  Altbam 
V.  Anglesea,  11  Mod.  210,  Gilb.  Eq. 
Rep.  18    (1709). 

2.  Alabama. —  JeflFries  v.  Castleman, 
75  Ala.  262    (1883). 

Arkansas. —  St.  Louis,  etc.,  R.  Co. 
V.  Sweet,  60  Ark.  550,  31  S.  W.  571 
(1895). 

California. —  Fredericks  V.  Judah, 
11  Pac.  133   (1886). 

Colorado. —  Rico  Reduction,  etc., 
Co.  V.  Musgrave,  14  Colo.  79,  23  Pac. 
458   (1890). 

Illinois. —  Union  Cent.  Life  Ins.  Co. 
V.  Burnett,  136  111.  App.  187  (1907)  ; 
Chicago,  etc.,  R.  Co.  v.  O'Connor,  119 
111.  586,  9  N.  E.  263    (1886). 

Indiana. —  Rooker  v.  Parsley,  73 
Ind.   497    (1880). 

Iowa. —  Flint  v.  Atlas  Mut.  Ins. 
Co.,  120  N.  W.  1031  (1909)  ;  Packard 
V.  McCoy,  1  Iowa  530  (1855). 

Kentucky. —  Cave  v.  Cave,  13  Bush 
452    (1877). 

Louisiana. —  Conway  v,  Erwin,  1 
La.  Ann.  391    (1846). 

Maine. —  Watson  i).  Lisbon  Bridge, 

14  Me.  201,  31  Am.  Bee.  49    (1837). 
Ma/ryland. —  Price    v.    Lawson,    74 

Md.  499,  22  Atl.  206   (1891). 

Massaohusetts. — McOivern  v.  Steele, 
83  N.  E.  405  (1908);  Costigan  v. 
Lunt,  127  Mass.  354  (1879). 

Michigan. —  Detroit  Baseball  Club 
V.  Preston  Nat.  Bank,  113  Mich.  470, 
71  N.  W.  833   (1897). 


Vevada. —  Gerhauser  v.  North 
British,  etc.,  Ins.  Co.,  7  Nev.  174 
(1871). 

NetD  Hampshire. —  Orr  v.  Hadley, 
36  N.  H.  575    (1858). 

New  Jersey. —  Berney  v.  Mitchell, 
34  N.  J.  L.  337    (1870). 

New  Memico. —  Kirohner  v.  Laugh- 
lin,  5  N.  M.  365,  23  Pac.  175   (1890). 

New  York. — Willsen  v.  Metropolitan 
St.  Ry.  Co.,  88  N.  Y.  Suppl.  597, 
95  App.  Div.  388  (1904)  ;  Morehouse 
V.    Morehouse,   41    Hun    146    (1886). 

North  Carolina. —  Harper  v.  Bur- 
row, 28  N.  C.  30   (1845). 

North  Dakota. —  Persons  v.  Persons, 
97  N.  W.  551  (1903). 

Ohio. —  Hoover  v.  Jennings,  11 
Ohio   St.   624    (1860). 

Pennsylvania, —  Pratt  V.  Patterson, 
81   Pa.   St.   114    (1876). 

Rhode  Island. —  Carr  v.  Am.  Loco. 
Co.,  70  Atl.   196    (1908). 

South  Carolina. —  McCall  v.  Alex- 
ander, 65  S.  E.  1021  (1909)  ;  Yancey 
V.  Stone,  9  Rich.  Eq.  429    (1857). 

Tennessee. —  McDonald  v.  Allen,  8 
Baxt.  446   (1874). 

Teicas.^Black  v.  Black,  1  Tex.  App. 
368   (1876). 

Vermont. —  Earl  v.  Tupper,  45  Vt. 
375   (1873). 

United  States. —  U.  S.  v.  Macomb, 
26  Fed.  Cas.  No.  15,702,  5  McLean 
286    (1851). 

England.— Ftj  v.  Wood,  1  Atk. 
445,  26  Eng.  Reprint  284  (1737); 
Rex  V.  Joliffe,  4  T.  R.  285,  2  Lilly 
Proc.  Reg,  705  (1791). 

Expert    evidence    lies    within    the 
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origmal  witness  is  sufficient,  other  conditions  being  satisfied,  to 
admit  evidence  of  Ms  former  testimony. 

The  fact  of  death  must,  however,  be  affirmatively  established 
to  the  satisfaction  of  the  presiding  judge,  by  clear,  positive  and 
convincing  testimony.^  The  "  understanding  "  of  the  witness  on 
voir  dire*  or  reputation  in  the  community*  is  not  deemed  sufficient 
to  satisfy  the  requirements  of  a  sound  judicial  .administration. 
The  evidence  need  not,  however,  be  direct.  Due  weight  may  be 
given  to  the  probative  effect  of  lapse  of  time,^  or  the  inferences 
to  be  drawn  from  unexplained  absence  without  the  receipt  of 
tidings  by  those  who  would  naturally  hear  were  the  person  in 
question  still  alive,'^  and  the  like. 

§  1634.  (  [2]   Adequate  Necessity;  Death);  Criminal   Cases. 

—  The  validity  of  death  as  a  ground  for  receiving  secondary  evi- 
dence of  the  testimony  of  a  witness  is  not,  however,  confined  to 
civil  actions.  The  same  rule  has  been  invoked  in  criminal  prose- 
cutions,^ although  there  is  some  slight  authority  to  the  contrary.^ 
Indeed,  in  certain  jurisdictions  the  only  necessity  which  has  been 
regarded  as  adequate,  in  a  criminal  case,  to  admit  the  former 
scope  of  the  procedural  rule  in  ques-  Arkansas. —  Maloney   v.   State,   121 

tion.  No  objection  that  the  deceased  S.  W.  728  ( 1909 )  ;  Redd  r.  State, 
expert  was  not  qualified  will  be  re- 
ceived, for  the  first  time,  on  the  sec- 
ond trial.  Wallach  v.  Manhattan 
Elevated  Ry.  Co.,  94  N.  Y.  Suppl. 
574,  105  App.  Div.  422    (1905). 

No  federal  statute  existing  on  the 
subject,  the  former  evidence  of  a  de- 
ceased witness  will,  under  proper 
circumstances,  be  received  in  the 
courts  of  the  United  States.  Nome 
Beach  Light,  etc.,  Co.  v.  Stand.  Marine 
Ins.  Co.,  etc.,  (Cal.  1907)  156  Fed. 
484. 

3.  Johnson  v.  Com.,  70  S.  W.  44, 
24  Ky.  L.  Rep.   842    (1902). 

4.  State  V.  Wright,  70  Iowa  152, 
30  N.  W.  388  (1886);  Tibbetts  V. 
Planders,  18  N.  H.  284   (1846). 

5.  State  V.  Wright,  70  Iowa  152, 
30  N.  W.  388    (1886). 

6.  Llanover  v.  Homfray,  19  Ch.  D. 
224  (1880).  But  see  Benson  v.  Olive, 
2  Sir    920    (173i). 

7.  §§  1093  et  seq. 
§      1634-1.      Alahama. —  Lucas     v. 

State,  96  Ala.  51,  11  So.  216   (1891). 


65  Ark.  475,  47  S.  W.  119   (1898). 

California. —  People  v.  Murphy,  45 
Cal.  137   (1872). 

Georgia. —  Jones  v.  State,  128  Ga, 
23,  57  S.  E.  313  (1907)  ;  Hardin  v. 
State,  107  Ga.  718,  33  S.  E.  700 
(1899). 

Illinois. —  Barnett  v.  People,  54  111. 
325   (1870). 

Kansas. —  State  v.  Simmons,  98 
Pac.  277    (1908). 

Kentucky. —  Lake  v.  Com.,  31  Ky. 
L.  Rep.  1232,  104  S.  W.  1003  (1907)  ; 
Fuqua  v.  Commonwealth,  26  Ky.  L. 
Rep.  420,  81  S.  W.  923  (1904); 
Kean  v.  Com.,  10  Bush  190,  19  Am. 
Rep.  63   (1873). 

Louisiana. —  State  i-.  Wheat,  111 
La.  860,  35  So.   955    (1903). 

Maine. —  State  v.  Herlihy,  102  Me. 
310,  66  Atl.  643    (1906). 

Michigan.— Veople  v.  Sligh,  48 
Mich.   54,   11  N.   W.  782    (1882). 

Mississippi. —  Lipscomb  v.  State,  76 
Miss.  223,  ?5  So.  158    (1898). 
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evidence  is  the  death  of  the  original  witness.^  "  We  think,  that 
the  rule  should  not  he  extended  to  cases  where  the  witness  is  ill 
at  the  time  of  the  trial."*  Where  the  secondary  evidence  is  re- 
garded as  admissible,  it  will  be  received  either  for  the  accused  " 
or  against  him. 

Missouri. —  State  v.  Hudspeth,  159 
Mo.  178,  60  S.  W.  136    (1900). 

Montana. —  State  v.  Shadwell,  26 
Mont.  52,  66  Pac.  508    (1901). 

'Nevada. —  State  v.  Johnson,  12 
Nev.  131   (1877). 

New  York. —  People  v.  Elliott,  172 
N.  y.  146,  64  2Sr.  E.  837,  60  L.  E.  A. 
318  (1902). 

North  Carolina. —  State  v.  King,  86 
N.  C.  603   (1882). 

Ohio. —  Summons  v.  State,  5  Ohio 
St.  325   (1856). 

Oklahoma. —  Hawkins  v.  U.  S.,  3 
Okl.  Cr.  651,  108  Pac.   561    (1910). 

Texas. —  Wyatt  v.  State,  (Cr.  App. 
1910)  124  S.  W.  929;  Hobbs  v.  State, 
(Cr.  App.  1908)  112  S.  W.  308; 
Pratt  V.  State,- (Cr.  App.  1908)  109 
S.  W.  138;  Johnson  v.  State,  1  Tex. 
App.  333  (1876).  See  also,  Eoque- 
more  v.  State,  (Tex.  Cr.  App.  1910) 
129  S.  W.  1120  (dying  declarations). 
"  The  object  of  all  trials,  civil  and 
criminal,  is  to  arrive  at  the  truth 
and  do  justice,  and  it  would  cer- 
tainly tend  to  an  opposite  result 
if  testimony  carefully  taken  upon 
a  former  trial,  at  which  the  ac- 
cused was  represented  by  counsel, 
who  was  permitted  the  right  of  cross 
examination,  is  to  be  excluded  by  the 
mere  accident  of  the  death  of  the 
witness,  which  is  liable  to  occur  in 
all  prolonged  litigations."  People  v. 
Elliott,  172  N.  Y.  146,  153,  64  N".  E. 
837,  60  L.  R.  A.  318    (1902). 

Waiver. —  If  a  party  against  whom 
former  evidence  is  offered  desires  to 
have  the  trial  judge  repeat  the  former 
action  of  the  earlier  trial,  he  must 
specifically  ask  that  it  be  done.  Other- 
■wise,  the  right  to  do  so  will  be  deemed 
to  have  been  waived.  State  v.  Shad- 
well,  26  Mont.  52,  61,  66  Pac.  508 
(1901). 


No  constitutional  privilege  is  vio- 
lated by  admitting  the  evidence. 
Roquemore  v.  State,  (Tex.  Cr.  App. 
1910)    129  S.  W.  1120. 

Documents  may  be  identified  in 
this  way.  Nordan  v.  State,  (Ala. 
1905)    39   So.  406    (letters). 

2.  Finn  v.  Com.,  5  Rand.  (Va.)  701 
(1827);  Brogg  v.  Com.,  10  Gratt. 
(Va.)  722  (1853)  ;  U.  S.  v.  Sterland, 
27  Fed.  Cas.  No.  16,387  (1858). 

3.  Collins  V.  Com.,  12  Bush  (Ky.) 
271  (1876);  Com.  v.  McKenna,  158 
Mass.  207,  33  N.  E.  389  (1893)  (sick- 
ness not  sufficient)  ;  Reg.  v.  Hagau, 
8  C.  &  P.  167,  34  E.  C.  L.  670  (1837). 
See  also,  State  v.  Nicholas,  (Mo. 
App.  1910)    130  S.  W.   96. 

4.  Com.  V.  McKenna,  158  Mass.  207, 
210    (1893).     Citing 

Kentucky. —  Collins  v.  Com.,  IS 
Bush  271    (1876). 

Maine. —  Chase  v.  Springvale  Mills 
Co.,  75  Me.  156    (1883). 

Massachusetts. —  Costigan  v.  Lunt, 
127  Mass.  354  ( 1879 )  ;  Yale  v.  Com- 
stook,  112  Mass.  267  (1873)  ;  Com. 
V.  Richards,  18  Pick.  434  (1836)  ;  Le 
Baron  v.  Crombie,  14  Mass.  234 
(1817). 

New  Hampshire. — State  v.  Staples, 
47  >T.  H.  113    (1866). 

New  York. —  People  v.  Newman,  5 
Hill  295    (1843). 

United  States. —  United  States  v. 
Angell,  11  Fed.  Rep.  34  (1881).  See 
Reynolds  v.  U.  S.,  98  U.  S.  145 
(1878)  ;  Best  on  Ev.  ( Chamberlayne's 
ed.)  §  496,  n.;  1  Bish.  Crim.  Proc. 
(3d  ed.)  §  1195;  1  Greenl.  Ev.  §§ 
163-165;  1  Taylor  Ev.  §§  447  et  seg.; 
Whart.  Crim.  Ev.  (9th  ed.)  §§  227 
et  seg. 

5.  Parks  v.  Com.,  (Va.  1909)  63 
S.  E.  462. 
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Hearsay. —  K^either  tlie  return  of  an  officer  upon  a  subpoena 
that  the  witness  is  dead  ®  nor  the  testimony  of  persons  based  upon 
information  received  from  others^  will  be  accepted  as  proof  of 
the  fact  of  death. 

§  1635.  (  [2'[  Adequate  Necessity);  Imprisonment. —  Except 
in  so  far  as  otherwise  regulated  by  statute^  the  fact  that  the  former 
witness  is  now  in  prison  does  not,  in  and  of  itself,  suffice  to  admit 
his  original  testimony.  The  prisoner  is  not,  in  intendment  of 
law,  beyond  the  reach  of  process  and  by  taking  proper  steps  the 
proponent  may  procure  his  deposition  or  even  compel  his  personal 
attendance  as  a  witness  in  court.^  Additional  facts  may,  how- 
ever, cause  the  trial  judge  to  admit  the  secondary  evidence.  This 
may  happen,  for  example,  where  the  prisoner  contumaciously  re- 
fuses to  testify  and  his  punishment,  imposed  for  prior  offences,  is 
already  so  great  that  it  is  legally  impossible  to  add  to  it.^ 

§  1636.  C[2]    Adequate   Necessity);   Inability   to   Find.— A 

clear  administrative  necessity  for  receiving  the  secondary  evidence 
may  be  furnished  where  the  proponent,  after  the  exercise  of  due 
diligence,  finds  himself  entirely  without  knowledge,  .or  the  means 
of  acquiring  it,  as  to  the  present  whereabouts  of  the  former  wit- 
ness. He  neither  knows  where  he  is  nor  where  to  go  to  look  for 
him.  HJe  cannot  show,  as  in  another  connection,-^  that  the  one 
who  testified  on  the  former  trial  is  absent  from  the  jurisdiction, 
either  temporarily  or  permanently.  He  simply  knows  nothing 
about  the  matter  and  has  no  means  of  finding  out.  The  witness 
may  be  "  of  parts  unknown."  ^  The  administrative  necessity  is 
complete  and  the  former  evidence  is  properly  received.^  "  If  the 
party  cannot  find  a  witness,  then  he  is,  as  it  were,  dead  unto 
him."  * 

6.  Driggers  v.  U.  S.,    (Okl.  1908)  §  1G36-1.  §§  1625  et  seq. 

95    Pae.    612    [reversed,  (Ind.    Terr.          2.  Mechanics'   Bank  v.  Woodward, 

1907)    104  S.  W.  1166].  74  Conn.  689,  51  Atl.  1084  (1902). 

7.  Driggers  v.  V.  S.,  (Okl,  1908)  3.  Maloney  r.  State,  (Ark.  1909) 
95  Pac.  612  [reversed,  (Ind.  Terr.  121  S.  W.  728;  Boyd  v.  St.  Louis  S. 
1907)   104  S.  W.  1166].  W.    Ry.    Co.   of   Texas,    (Tex.    1908) 

§  1635-1.  People  v.  Putnam,  129  108  S.  W.  813  [reversed,  St.  Louis  S. 
Cal.  258,  61  Pac.  961   (1900).  W.  Ry.   Co.  of  Texas  v.  Boyd,    (Tex. 

2.  State  V.  Conway,  56  Kan.   682,      Civ.  App.  1907)    105  S.  W,  519]. 

44  Pac.  627   (1896).  4.    Anon.,  GodboU,  326   (1623),  per 

3.  Switzer  v.  Boulton,  2  Grant  Ch.      Chamterlain  and  Dodderidge,  JJ. 
693   (1851). 
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The  accused,  as  well  as  the  prosecution,  may  take  advantage 
of  this  .administrative  indulgence  permitting  the  use  of  secondary 
evidence  of  the  former  testimony  of  a  witness  who  cannot  be  found 
after  diligent  search.' 

§  1637.  (122  Adequate  Necessity;  Inability  to  Find);  Dili- 
gence Must  be  Shown. —  One  condition  judicial  administration  im- 
poses upon  the  proponent,  in  this  connection.  It  is  not  sufficient 
for  him  to  show  simply  that  he  is  ignorant  as  to  where  the  wit- 
ness is.  He  must  go  further  and  prove  aiSrmatively  to  the  court 
that  he  has  used  due  diligence.^  The  trial  court  is  justified  in 
requiring  that  it  should  appear,  to  his  satisfaction,^  that  the  party 


6.  Robinson  v.  State,  128  Ga.  254, 
57   S.  E.  315    (1907). 

§  1637-1.  Alahama. —  Bell  v.  State, 
47  So.  342  ( 1908 )  ;  Wilson  v.  State, 
140  Ala.  43,  37  So.  93  (1904)  ; 
Jacobi  V.  State,  133  Ala.  1,  32  So. 
158    (1902). 

Arkansas. —  Allen  v.  State,  84  Ark. 
178,  105  S.  W.  70   (1907). 

California. —  People  v.  Melandrez, 
(App.  1906)  88  Pac.  372;  People  v. 
Ballard,  1  Cal.  App.  222,  81  Pac.  1040 
(1905);  People  v.  Lewandowski,  143 
Cal.  574,  77  Pac.  467   (1904). 

Florida. —  Dorman  v.  State,  37  So. 
561  (1904). 

Indiana. —  Iowa  Life  Ins.  Oo.  v. 
Haughton,  (App.  1908)  85  N.  E.  127 
( proof  must  be  clear ) . 

Kansas. —  State  v.  MoClellan,  98 
Pac.  209  (1908). 

Missouri. —  State  v.  Riddle,  179  Mo. 
287,  78  S.  W.  606  (1904);  State  v. 
Evans,  65  Mo.  574  (1877). 

Montana. —  Mette,  etc.,  Kaune  Dis- 
tilling Co.  V.  Lowrey,  39  Mont.  134, 
101  Pac.  966   (1909). 

Nebraska. —  Vandewege  v.  Peter,  83 
Neb.  140,  119  N.  W.  226  (1909). 

Oklahoma. —  Hawkins  v.  U.  S.,  3 
Okl.  Cr.  651,  108  Pac.  561  (1910). 

Pennsylvania. —  Greenan  v.  Eggel- 
ing,  30  Pa.  Super.  Ct.  253  (1906). 

United  States. —  Dover  v.  Green- 
wood,  (R.  I.  1910)    177  Fed.  946. 

Texas. —  St.     Louis     Southwestern 


Ry.  Co.  of  Texas  v.  Boyd,  (Tex.  Civ. 
App.  1909)   119  S.  W.  1154. 

Canada. —  Cuff  v.  Frazee,  9  Ont. 
Wkly.  691  (1907);  Fleming  v.  Can- 
adian Pacific  R.  W.  Co.,  5  Ont.  Wkly. 
Rep.  589,  805  (1905).  It  is  not  fatal 
to  admissibility  that  no  efforts  were 
made  at  an  earlier  hearing  to  place 
the  witness  under  bonds  for  his  ap- 
pearance at  the  later  trial.  People  V, 
Flannery,  (Cal.  App.  1906)  84  Pac. 
461. 

An  administrative  function. —  In 
admitting  in  evidence  on  the  trial 
the  deposition  of  a  witness  taken  at 
the  preliminary  examination,  on  the 
ground  that  the  witness  could  not  be 
found  within  the  state,  much  is  left 
to  the  discretion  of  the  trial  court, 
based  on  the  facts.  People  v.  Leav- 
ens, 12  Cal.  App.  178,  106  Pac.  1103 
(1909). 

Statutory  regulations  may  excuse 
proof  of  due  diligence.  Ratliff  v. 
Quiucy,  0.  &  K.  C.  R.  Co.,  131  Mo. 
App.  118,  110  S.  W.  606   (1908). 

The  statement  of  counsel  is  not 
sufficient.  Houston  &  T.  C.  R.  Co.  v. 
Smith,  (Tex.  Civ.  App.  1899)  51  S, 
W.  506.  Due  diligence  is  a  question 
of  fact  for  the  court.  People  v.  Le- 
wandowski, 143  Cal.  574,  77  Pac. 
467    (1904)     (deposition). 

2.  Larkin  v.  Avery,  23  Conn.  304, 
318  (1854)  ;  Cunningham  v.  Cunning- 
ham,  121   N.    C.   413,   28    S.   E.   535 
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offering  the  secondary  evidence  has  exhausted  all  reasonable 
efforts  to  procure  the  attendance  of  the  "witness  himself,^  by  mak- 
ing due  search  for  him  in  all  places  where  it  would  be  reasonable 
to  expect  that  he  should  be  found.  Such  a  search  will  be  careful 
to  include  the  place  of  his  last  known  residence.  The  judge  may 
reasonably  require  that  the  party  should  have  made  his  inquiries 
personally,  rather  than  by  letters  sent  through  the  mail.*  Those 
most  likely  to  know  where  the  witness  is  should  have  been  interro- 
gated ®  rather  than  that  credence  be  given  to  reputation,®  or  re- 
liance plfaced  upon  statements  made  by  persons  not  shown  to  be 
either  trustworthy  or  acquainted  with  the  witness  or  his  where- 
abouts.'^    The  inquiry  is  made  in  connection  with  such  a  search^ 


(1897)  ;  R.  V.  Forsythe,  4  N.  W.  Terr. 
398   (1900). 

3.  Alaiama. —  Lucas  V.  State,  96 
Ala.  51,  11  So.  216  (1891)  ;  Mims  v. 
Sturdevant,  36  Ala.  636    (1860). 

California. —  People  v.  Witty,  138 
Cal.  576,  72  Pac.  177    (1903). 

Georgia. —  Atlanta,  etc.,  R.  Co.  v. 
Gravitt,  93  Ga.  369,  371,  20  S.  B. 
550  (1893);  Gunn  v.  Wades,  65  Ga. 
537  (1880). 

loica. —  Edwards  v.  Edwards,  93 
Iowa  127,  61  N.  W.  413    (1894). 

Louisiana. —  State  v.  Kline,  109  La. 
603,  33   So.  618    (1903). 

Mississippi. —  Gastrell  v.  Phillips, 
64  Miss.  473,  1  So.  729   (1886). 

Missouri. —  State  v.  Riddle,  179  Mo. 
287,  78  S.  W.  606    (1903). 

New  Jersey. —  Berney  v.  Mitchell, 
34  N.  J.  L.  337   (1870). 

New  Mexico. —  Kirchner  v.  Laugh- 
lin,  5  N.  M.  365,  23  Pac.  175  (1890). 

New  York. —  Mutual  L.  Ins.  Co.  v. 
Anthony,  4  N.  Y.  Suppl.  501,  50  Hun 
501    (1888). 

England. —  Mor ley's  Case,  6  How. 
St.  Tr.  770   (1666). 

No  definite  rule  adapted  to  the 
circumstances  of  every  case,  can  be 
stated.  Due  or  reasonable  diligence 
is  such  diligence  as  is  reasonable  con- 
duct under  the  particular  circum- 
stances. Anon.,  Godbolt  326  (1623). 
Every   fair   effort   should   have   been 


made  to  procure  the  attendiance  of  the 
witness.  Thus  if  a  party  cannot 
compel  a  person  to  attend  as  a  witness, 
he  should  at  least  urge  him  to  appear 
for  the  purpose  of  testifying.  Slus- 
ser  V.  Burlington,  47  Iowa  302  (1877) ; 
R.  V.  Austen,  7  Cox  Cr.  55  (1856). 
See  to  the  contrary  effect.  Long  v. 
.Davis,  18  Ala.  801,  803  (1851)  ;  Gib- 
erson  v.  Paterson  Mills  Co.,  187  Pa. 
St.  513,  41  Atl.  525  (1898)  ;  McGov- 
ern  v.  Smith,  (Vt.  1902)  53  Atl.  326. 
Absence  of  any  showing  of  due 
diligence  has  occasionally  been  ex- 
cused. Van  Norman  v.  Modern  Broth- 
erhood of  America,  (Iowa  1909)  121 
N.  W.  1080. 

4.  Sullivan  v.  State,  6  Tex.  App. 
319,  32  Am.  Rep.  580   (1879). 

5.  Austin  V.  Rumsey,  2  C.  &  K.  736, 
61  E.  C.  L.  736   (1849)    (parents). 

6.  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
68  Iowa  37,  25  N.  W.  918   (1885). 

7.  Augusta,  etc.,  R.  Co.  v.  Randall, 
85  Ga.  297,  11  S.  E.  706    (1890). 

8.  California. —  People  v.  Barker, 
144  Cal.  705,  78  Pac.  266    (1904). 

Montana. —  Reynolds  v.  Fitzpatrick, 
28  Mont.  170,  72  Pac.  510   (1903). 

Nebraska. —  Pike  v.  Hauptman,  83 
Neb.  172,  119  N.  W.  231    (1909). 

Neio  York. —  People  v.  Murphy,  1 
N.  Y.  Cr.  Rep.   102    (1882). 

Canada. —  Cuff  v.  Frazee  Storage  & 
Cartage    Co.,    14    Ont.    L.    Rep.    263 


2111 


Eejection  on  Peoof  of  jSIegligence. 


§1637 


and  the  replies  received  thereto  may  be  admitted  in  evidence. 
They  are  not  hearsay,  proocf  of  the  facts  asserted.  They  are  inde- 
pendently relevant,  evidence  of  the  fact  of  unavailing  search.  On 
the  other  hand,  the  mere  exhibition  to  the  court  of  a  subpoena 
bearing  a  return  by  the  sheriff  of  non  est  inventus  is  insufficient 
to  ladmit  the  former  evidence,  statements  of  the  officer  being  re- 
garded as  mere  hearsay.^  Should  the  judge  become  satisfied  ■"* 
of  the  diligence  and  good  faith  of  the  search  made  for  the  missing 
"witness,  his  former  evidence  will  be  received.-'^ 

Effect  of  Negligence. —  In  any  case,  civil  or  criminal,^^  where 
the  presiding  judge  may  rationally  feel  that  the  proponent's  in- 
ability to  find  a  witness  is  due  to  his  own  neglect  or  other  un- 
justifiable act  or  preventable  omission,  he  may  properly  reject  the 
former  evidence. 


(1907).  Letters  from  the  absentee, 
showing  his  whereabouts,  stand  in 
the  same  position.  They  are  to  be 
received  as  independently  relevant. 
Wimberly  v.  State,  (Ark.  1909)  119 
S.  W.  668. 

9.  State  V.  McClellan,  (Kan.  1908) 
98  Pac.  209. 

This  is  entirely  true  so  far  as  the 
oflScer's  return  is  viewed  as  proof  of 
the  facts  which  it  asserts.  Considered 
as  an  independent  fact  tending  to 
establish  the  existence  of  a  search, 
its  scope  and  result,  the  return  in- 
dorsed upon  the  subpoena  is  not  open 
to  objection.  People  v.  Lewandowski, 
143  Cal.  574,  77  Pac.  467   (1904). 

10.  The  discretion  of  the  court  is 
said  to  control.  Vaughan  v.  State, 
58  Ark.  353,  370,  24  S.  W.  885  (1894). 
The  more  accurate  statement  would 
be  that  the  admission  of  the  evidence 
is  an  act  of  judicial  administration. 

11.  Alabama. —  Thompson  v.  State, 
106  Ala.   67,  17  So.   512    (1895). 

Arlcansas. —  Harwood  v.  State,  63 
Ark.  130,  37  S.  W.  304  (1896); 
Sneed  v.  State,  47  Ark.  186,  1  S.  W. 
68    (1886). 

Connecticut. —  Mechanics'  Bank  v. 
Woodward,  74  Conn.  698,  51  Atl. 
1084    (1902). 


Georgia. —  Atlanta  &  S.  R.  Co.  v. 
Eandall,  85  Ga.  214,  302,  11  S.  E. 
706  (1890)  ;  Gunn  v.  Wades,  65  Ga. 
537,  541    (1880). 

Louisiana. — ^State  v.  Timberlake,  50 
La.  Ann.  308,  23  So.  276  (1898); 
State  V.  White,  46  La.  Ann.  1273, 
1276,  15   So.  623    (1894). 

Minnesota. —  Hill  v.  Winston,  73 
Minn.  80,  75  N.  W.   1030    (1898). 

Pennsylvania. —  Seitz  v.  Seitz,  170 
Pa.  71,  33  Atl.  578    (1895). 

Texas. —  Sullivan  v.  State,  6  Tex. 
App.  319,  342    (1879). 

f/taA.— State  v.  King,  34  Utah 
482,   68   Pac.  418    (1902). 

England. —  Dates'  Trial,  10  How. 
St.  Tr.  1227,  1285    (1685). 

An  inference  of  absence  from  the 
jurisdiction  may  arise  from  a  fruit- 
less search  in  every  county  of  the 
state  in  which  there  is  any  apparent 
likelihood  that  the  witness  may  be 
found.  Jacobi  v.  State,  133  Ala.  1, 
32   So.   158    (1902). 

12.  The  testimony  of  one  who  has 
escaped  by  the  negligence  of  the 
prosecuting  officers  is  excluded.  Motes 
V.  U.  S.,  178  U.  S.  458,  30  Sup.  Ct. 
993   (1899). 
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Action  of  appellate  courts. — A  ruling  admitting  or  rejecting 
this  evidence  most  frequently,  as  in  this  case,  involves  ^a  finding 
hj  the  trial  court  upon  a  preliminary  question  of  fact,-^*  the  exer- 
cise by  the  party  of  reasonable  diligence.  Such  a  finding  will  not, 
as  a  rule,  be  reviewed  by  an  appellate  court. ^*  The  rule  goes 
much  further.  Should  the  trial  court  have  used  reason  in  con- 
nection vsdth  his  finding  the  result  will  not  be  disturbed  though  a 
■different  tribunal  fails  to  be  impressed  with  the  reasoning  upon 
which  the  ruling  is  based  and  would,  in  all  probability,  themselves 
have  reached  a  diametrically  opposite  conclusion. ^^ 

§  1638.  C[2]  Adequate  Necessity;  Inability  to  Find);  Dis- 
senting Courts. —  Even  where  due  diligence  in  search  has  been 
made  to  appear,  certain  courts  have  felt  unable  to  assent  to  the 
prevailing  view  that  absolute  inability  to  find  a  former  witness 
constitutes  a  sufficient  administrative  necessity  for  offering  second- 
ary evidence  of  his  original  testimony.-^  These  courts  have  been 
impressed  by  the  fact  that  inability  to  find  a  witness,  even  at  his 
residence  or  within  the  county,^  does  not,  in  and  of  itself,  estab- 
lish absence  from  the  jurisdiction.^  Certainly,  moreover,  the 
•danger  of  collusion  between  the  witness  and  the  party  is  an  ob- 
vious one,  where  for  any  reason  the  proponent  finds  himself  better 
satisfied  with  the  former  evidence  than  he  would  probably  be  with 
the  result  of  a  second  attempt  at  viva  voce  examination.  On 
these  and  similar  considerations  the  force  of  the  reasoning  which 
assimilates  the  unavailability  of  the  witness  due  to  his  death  and 
that  caused  by  inability  to  find  him,  as  equally  injtirious  to  the 
party  affected,  has  failed  to  appeal  to  the  courts  of  New  York.*    In 

13.  §i  79  et  seq.  (1818).    The  suggestion,  however,  has 

14.  Vaughan  v.  State,  58  Ark.  353,  not  met  with  universal  acceptance. 
371,  34  S.  W.  885  (1877);  Clinton  Gerhauser  v.  Xorth  British,  etc.,  Ins. 
V.   Estes,   20  Ark.   216    (1859);   Sul-  Co.,  7  Xev.  174    (1871). 

livan  V.  State,  6  Tex.  App.  319,  342,  §  1638-1.  Cunliffe  v.  Cunliffe,  8  Br. 

32  Am.  Eep.  580  (1879).  Col.  Eep.  18    (1901). 

15.  What  is  the  correct  analogy  8.  Mitchell  v.  State,  114  Ala.  1, 
in     determining     what     diligence     of  22  So.  71   (1897). 

search  should  be  employed^   is  some-  3.    Kinney     v.     Berran,     6     Cush. 

what   in   dispute.      It  has  been   sug-  (Mass.)     394     (1850)      (deposition)  ; 

gested    that    the    same    requirements  Robinson  v.  Markis,   2   Moo.  &  Rob. 

should  be  imposed  as  in  case  of  an  376   (1841). 

attesting  witness   without   the   juris-  4.  Crary  v.   Sprague,   13   Wend.  45 

diction.    Magill  p.  Kauffman,  4  Serg.  (1834). 

&    R.    (Pa.)    317,    8    Am.    Dec.    713 
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other  jurisdictions,  a  certain  tenderness  for  the  accused,  so  ofttv^ 
inimical  to  the  public  interest  has  caused  other  courts  in  criminal 
cases  to  decline  to  accept  inability  to  locate  a  witness  as  ground, 
for  admitting  his  evidence  given  on  a  former  trial.® 

§  1639.  (Z2J  Adequate  Necessity;  Inability  to  Find);  Use  of 

Depositions. —  Though  scarcely  pertinent,  except  by  analogy,  to 
the  field  of  the  present  inquiry,  it  may  be  said  that  much  the  same 
diversity  of  opinion  between  courts  exists  in  case  of  depositions. 
In  America,  the  inability  of  the  proponent  to  produce  a  former 
witness  on  account  of  ignorance  of  his  whereabouts  after  reason- 
able efforts  to  ascertain  them  has  been  regarded  as  a  sufficient 
administrative  necessity  to  admit  the  secondary  evidence  of  his 
deposition,^    In  England,  the  rule  has  long  been  otherwise.^ 

§  1640.  C  [2]  Adequate  Necessity);  Infamy Should  a  wit- 
ness who  has  once  testified  since  become  disqualified  by  reason 
of  infamy,  e.  g.,  by  conviction  on  a  charge  of  felony,  he  is  equally 
unavailable  to  the  proponent  as  a  vidtness  -as  if  he  were  dead,  and 
his  fosmer  testimony  should,  therefore,  in  point  of  principle,  be 
admitted,  were  the  matter  to  be  decided  entirely  iby  the  right  of 
the  proponent  to  .prove  his  case.-'  Exclusion  from  the  witness 
stand  on  the  ground  of  infamy  is,  however,  in  large  measure,  a 
penalty  imposed  upon  the  offender  in  the  interest  of  the  com- 
munity and  while  the  reasoning  on  which  this  is  done  may  not  be 
entirely  satisfactory,  the  rule  is  settled  that  the  former  statements 
of  a  convicted  person  are  inadmissible,  should  he  have  been  ren- 
dered infamous.^  The  suspicion  cast  upon  the  credibility  of  the 
former  testimony  by  reason  of  the  subsequent  conviction,  has  not 
escaped  notice.  "  The  crime  committed  proves  a  state  of  mind 
capable  of  crime;  and  as  it  is  imposBible  to  ascertain  when  the 

5.  State  V.  Wing,  66  Ohio  407,  64  §    1640-1.    State    v.    Valentine,    7 

N.   E.    514    (1902);    R.  v.   Hagan,    8  Ired.    (N.   C.)    225,   227    (1847);    §§ 

C.  &  P.  169  (1837).  334  et  seq. 

§  1639-1.  Burton  v.  State,  107  Ala.  2.  Redd  v.  State,  65  Ark.  475,  47 

68,    18    So.    240    (1895);    People   ».  S.  W.  119   (1898);  States.  Conway, 

Witty,    138    Cdl.    576,    72    Pae.    177  56   Kan.    682,   44   Pac.    627    (1896); 

(1903);  Tompkins  v.  Wiley,  6  Rand.  LeBaron   v.    Crombie,    14   Masa.    235 

(Va.)  242  (1828);  Pettibone  V.  Dar-  (1817);    Webster  v.  Mann,   56   Tex. 

ringer,  4  Wash.  C.  C.  219   (1818).  119    (1882). 

2.  R.  V.  Scaife,  5  Cox  Cr.  243,  17 
Q.  B.  243  (1851);  Lord  Morley's 
Case,  Kelyng  55  (1666). 
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moral  sense  was  corrupted,  the  antecedent  character  of  the  wit- 
ness is  affected  by  the  conviction,  to  a  degree  which  would  render 
his  testimony  on  a  controverted  point  of  little  use  to  a  jury.  It 
is  true,  they  may  judge  of  his  credibility:  but  it  would  not  be 
safe  to  try  experiments  upon  the  credulity  of  jurors,  by  commit- 
ting to  them  suspicious  testimony."*  Such  utterances  illustrate  the 
disadvantage  of  endeavoring  to  formulate  a  rule  of  procedural  or 
substantive  law  where  a  question  of  administrative  policy  is  really 
involved.  In  point  of  reason,  not  so  much  depends  upon  the  fact 
of  conviction  as  upon  the  moral  qualities  evinced  in  connection 
with  the  commission  of  the  offence.  A  competent  judge,  consider- 
ing the  relevancy  of  the  testimony  offered,  may  safely  be  relied 
upon  to  give  such  infirmative  facts  due  weight;  and  this  course 
seems  more  in  the  interest  of  substantial  justice  than  precluding 
a  party,  under  all  circumstances,  from  ability  to  use  what  every 
unprejudiced  man  might  agree  was  cogent  evidence.  In  such 
an  event,  the  person  actually  punished  is  not  the  convicted 
offender  but  the  very  possibly  meritorious  proponent  and,  indi- 
rectly, through  him,  isociety  itself.  Even  where  the  penalty  of 
death  has  been  enforced  for  the  offence*  and  the  unavailability 
of  the  witness  thus  placed  beyond  all  question,  the  rule  of  exclu- 
sion nevertheless  continues  to  be  enforced. 

§  1641.  ([,2^  Adequate  Necessity);  Interest A  much  more 

satisfactory  administrative  rule  and  one  more  in  accordance  with 
the  modem  trend  of  the  law  of  evidence,  has  been  adopted  in  juris- 
d:ictions  which  still  retain  rules  disqualifying  witnesses  on  the 
ground  of  interest  in  the  result  when  one  who  has  testified  on  a 
former  trial  has  become  thus  disqualified.  From  the  standpoint 
of  the  party  who  would  otherwise  again  offer  the  original  witness, 
the  bar  of  legal  disqualification  is  as  insuperable  as  would  be 
that  of  death  or  absence  from  the  jurisdiction.^  Under  such  cir- 
cumstances, former  evidence  has  been  held  to  become  admissible.^ 

3.  LeBaron  v.  Crombie,  14  Mass.  Tilly's  Case,  1  Salk.  286  (1703),  per 
234,  236   (1817),  per  Parker,  C.  J.  Trevor,  C.  J.,  dissentiente. 

4.  St.  Louis  I.  M.  &  S.  E.  Co.  v.  2.  District  of  Columlia. —  Bowie  v. 
Harper,  50  Ark.  157,  159,  6  S.  W.  720  Hume,  13  D.  C.  App.  286,  318  (1898) 
(1887)    (deposition).  (survivorship). 

I   1641-1.  "He   (the  witness)   was  Kentucky. —  Smithpeters  v.  Griffin, 

disabled  to  give  evidence  by  the  act  10  B.  Mon.    (Ky.)    259   (1850). 

of  God,  so  that  it  was  in  effect,  the  Lomsiana. —  Wafer    v.    Hemken,    9 

eame    thing    as    if    he    were    dead."  Rob.   (La.)   203   (1844). 
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How  far  the  disqualification  shall  be  deemed  to  permit  the  use 
of  the  former  testimony  rests,  subject  to  the  right  of  the  party 
to  prove  his  case  in  the  best  manner  he  can,  within  the  administra- 
tive power  of  the  -court.  That  the  interest  has  arisen  by  reason 
of  the  voluntary  act  of  the  witness,  does  not  modify  the  practice 
adopted  by  the  court.' 

A  fortiori,  where  the  disqualification  is  without  fault  on  the 
part  of  the  witness*  his  former  testimony  will  be,  as  a  rule, 
received. 

Eng'lish  practice. —  This  is  in  accordance  with  the  chancery 
practice  in  England.^  At  common  law,  the  earlier  practice  de- 
clined to  receive  the  former  evidence  in  case  of  disqualification 
of  the  witness  by  subsequently  acquired  interest.®  This  common 
law  practice  has  received  a  certain  following  in  America  in  cases 
many  of  which  have  since  been  overruled  or  controlled  by  modi- 
fying statutes.'^  When  parties  were  qualified  to  testify  as  wit- 
nesses much  of  the  learning  as  to  disqualification  for  interest 
became  obsolete. 

§  1642.  dZ"]  Adequate  Necessity;  Interest);  Death  of  Other 

Party. —  Special  rules  of  administration  or  practice,  of  limited 
usefulness,  are  applied  by  the  courts  to  the  special  case  of  disquali- 
fication from  interest  which  still  dbtains  in  certain  American 
states.  By  the  law  of  several  jurisdictions  where  one  party  to  a 
pending  controversy  dies,  the  surviving  litigant  will  not  be  al- 
lowed to  testify  against  the  estate  of  the  former.  Under  these 
circumstances,  a  very  sensible  administrative  rule  is  adopted.  The 
former  testimony  of  the  person  who  is  no  longer  permitted  to  tes- 

Maasachusetts. —  Gold   v.    Eddy,    1  43    (1750);  Crosse  v.  Tracy,  2  Vern. 

Mass.  1   (1804)  ;  Sabine  V.  Strong,  6  699,  1  P.  Wms.  287  (1715). 

Mete.  277   (1843).  6.  Baker    v.    Fairfax,    1    Str.    101 

Pennsylvania. —  Wells   v.    Ins.    Co.,  (1718);    Tilley's    Case,    1    Salk.    286 

187    Pa.    166,    40    Atl.    802     (1898)  (1703)     (deposition   in   perpetuam)  ; 

(privilege  of  physician) ;  Galbraith  v.  Holcroft  v.  Smitli,   1  Kq.   Cas.  Abr. 

Zimmerman,    100    Pa.    374     (1882);  224    (1702). 

Hay's  Appeal,  91  Pa.  265,  268  ( 1879)  7.  Messimer   v.    McCray,    113   Mo. 

(deposition).  382,  389,  21  S.  W.  17  (1892)  ;  Fagin 

3.  Haws  V.  Hand,  2  Atk.  '615  v.  Cooley,  17  Ohio  44,  50  ( 1848 )  ; 
(1743)     (becoming  administrator).  Chess  v.  Chess,  17  S.  &  R.   (Pa.)   413 

4.  See  Best  on  Ev.  ( Chamberlayne's  (1828);  Irwin  v.  Reed,  4  Yeates  512 
3rd  Amer.  ed.)  pp.  177,  178.  (1808).     See   also,   Matter  of  Bud- 

6.  Brown  v.  Greenly,  Dick.  504  long,  7  N.  Y.  Suppl.  289,  54  Hun 
(1774);   Glynn  v.  Bank,  2  Ves.  Sr.       131,  18  Civ.  Proo.  18    (1889). 
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tify  is  received  as  secondary  evideace  of  the  facts  stated.'^  If 
the  former  statement  of  the  deceased  party  be  introduced  in  evi- 
dence, the  rule  no  longer  applies  and  the  surviving  party  to  the 
litigation  may  take  the  stand  .as  a  witness.^  In  other  cases,  the 
surviving  party  has  been  refused  the  privilege  of  testifying  while 
the  statement  of  the  deceased  at  a  former  trial  has  been  received 
in  evidence.* 

§  1643.  ( [2]  Adequate  Necessity;  Interest) ;  Malicious 
Prosecution.- —  As  has  just  been  seen-^  the  early  practise  at  common 
law,  differing  from  that  followed  in  chancery,  refused  to  receive 
the  former  evidence  of  a  witness  who  had  become  disqualified  to 
testify  by  reason  of  interest  in  the  subject-matter  of  the  suit 
acquired  since  the  first  trial.  One  exception  to  this  rule,  however, 
was  always  made,  even  at  common  law.  Largely  on  account  of 
the  important  social  considerations  involved  in  permitting  private 
persons  to  prosecute,  the  equity  rule  was  followed  in  actions  for 
malicious  prosecution.  Should  the  original  proceeding  for  a 
criminal  offense  prove  unsuccessful  and  the  defendant  in  that  pro- 
ceeding be  acquitted,  action  might  be  brought  against  the  pros- 
ecutor for  malicious  prosecution.  Being  thus  made  a  party,  the 
original  prosecutor  could  not  be  heard,  at  that  time,  as  a  witness 
in  his  oTiTi  defense.  ISTor  could  his  wife  testify  on  his  behalf.^ 
Under  these  circumstances,  unless  his  evidence  in  the  original 
prosecution  should  be  received,  he  would,  in  the  language  of  Lord 
Holt  ^  "  be  under  an  intolerable  mischief,"  and  the  interests  of 
society,  calling  for  the  prosecution  of  criminal  offenses  be  seriously 
jeopardized.*      The    former   evidence    is    accordingly    received.' 

§  1642-1.  Morehouse  v.  Morehouse,  (1871)  ;  Costen  v.  McDowell,  107  N". 

41      Hun       (N.      Y.)       146       (1886)  C.  546,  12  S.  E.  433   (1890). 

(statute)  ;  Walbridge  v.  Knipper,  96  §  1643-1.  §  1641. 

Pa.   St.   48    (1880);   Lee  v.   Hill,   87  2.  Johnson  v.  Browning,  6  Mod.  216 

Va.   497,   13   S.   E.   1053,   34  Am.   St.  (1705). 

Eep.  666   (1891).    See  also,  Bowie  v.  3.  Johnson    v.    Browning,    6    Mod. 

Hume,    13    App.    Cas.     (D.    C.)     286  216,  217   (1705).                      '' 

(1898).      But    see,    to   the    contrary  4.  Burt  v.  Place,  4  Wend.    (N".  Y.) 

effect,   Barker   v.   Hebbard,   81   Mich.  591,  596,  601   (1830);  Moody  l>.  Pen- 

367,  45  N.  w.  964   (1890);  Moore  r.  der,   2   Hayw.    (X.    C.)    29    (1798); 

Palmer,   14  Wash.   134,  44  Pac.   142  Scott    v.    Wilson,    Cook,    Tenn.    315 

(1896).  (1813)  ;  Buller,  Trials  at  Nisi  Prius. 

2.  O'Neill    V.    Brown,    61    Tex.    34  19    (1767). 

(1884).  5.  See  Kansas  &  Texas  Coal  Co.  v. 

3.  Hutchings  v.  Corgan,  59  111.  70       Galloway,  (Ark.  1903)   74  S.  W.  531. 
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TMs  practice  was  the  more  eesential  to  tlie  rights  of  the  defendant 
where  no  evidence  other  than  his  own  as  to  the  existence  of  cer- 
tain material  facts®  could  be  furnished. 

§  1644.  f  [2]  Adequate  Necessity);  Mental  Incapacity. — 
Circumstances  may  exist,  under  which,  though  the  witness  be 
alive,  within  the  jurisdiction,  even  actually  present  in  court  *  and 
subject  to  no  legal  disqualification;  and  yet  a  suiEcient  adminis- 
trative necessity  may  unquestionably  be  presented  for  receiving 
secondary  evidence  of  his  former  testimony.  Prominent  among 
such  circumstances  may  be  certain  conditions  of  mind  or  body. 
The  proponent,  for  example,  may  be  prevented  from  putting  his 
witness  on  the  stand  by  reason  of  some  mental  incapacity  on  the 
part  of  the  latter.  Thus,  insanity,  either  in  civil  ^  or  criminal 
proceedings'  and  whether  hopelessly  chronic  or  temporary*  may, 
if  it  has  arisen  since  the  former  evidence  was  given,^  excuse  the 
actual  production  of  the  witness.  The  same  rule  will  be  applied 
should  the  memory  of  the  witness*  or  his  other  mental  faculties 


6.  Moody  V.  Pender,  3  Hayw.  (K 
C.)  29  (1798);  Scott  v.  Wilson, 
Cooke,  Tenn.  315    (1813). 

§  1644-1.  Rothrock  v.  Gallaher,  91 
Pa.  St.  108   (1879). 

2.  Illinois. —  Stout  v.  Cook,  47  111. 
530    (1868). 

Louisiana. —  Wafer  v.  Hemken,  9 
Rob.  203    (1844). 

Michigan. —  Howard  v.  Patrickj  38 
Mich.  795    (1878). 

New  Jersey. —  Berney  v.  Mitchell, 
34  N.  J.  L.  337   (1870). 

New  Mexico. —  Kirchner  v.  Laugh- 
lin,  5  N.  M.  365,  23  Pac.  175   (1890). 

Pennsylvania. —  Emig  v.  Diehl,  76 
Pa.  St.  359,  373    (1874). 

South  Carolina. —  McCall  v.  Alex- 
ander, 65  S.  E.  1031  (1909);  Wells 
V.  Drayton,  1  Nott  &  M.  409,  9  Am. 
Dec.  718   (1819). 

Tennessee. —  Louisville,  etc.,  R.  Co. 
V.  Atkins,  3  Lea  248  (1879). 

England. —  Rex  v.  Eriswell,  3  T.  R. 
707    (1790). 

3.  Lucas  V.  State,  96  Ala.  51,  11 
So.  216  (1892)  ;  Walkup  V.  Com.,  20 
S.  W.  221,  14  Ky.  L.  Rep.  337 
(1892)  ;  State  v.  Wheat,  111  La.  860, 


35  So.  955  (1903).  See  also,  Hawk- 
ins V.  V.  S.,  3  Okl.  Cr.  651,  108  Pa*. 
561    (1910). 

4.  R.  V.  Marshall,  Car.  &  M.  147 
(1841).  It  has,  however,  been  held 
that  the  former  evidence  of  the  wit- 
ness is  not  admitted  though  he  is  tem- 
porarily insane.  State  v.  Canny,  158 
Mass.  210    (1893). 

5.  Alabama. — -Thompson  v.  State, 
106  Ala.  67,  17  So.  513    (1895). 

Illinois. —  Cook  v.  Stout,  47  111. 
531   (1868). 

Kentucky. —  Walkup  v.  Com.,  20  S. 
W.  231    (1892). 

Michigan. —  Howard  v.  Patrick,  38 
Mich.  799    (1878). 

New  Hampshire. —  Whitaker  v. 
Marsh,  62  N.  H.  478    (1883). 

England. —  R.  v.  Eriswell,  3  T.  R. 
707  (1790)  (deposition).  "There 
is  no  real  or  practical  difference  be- 
tween the  death  of  the  mind  and  the 
death  of  the  body."  Marler  v.  State, 
67  Ala.  62   (1880). 

6.  Georgia. — Central  R.  &  B.  Co.  v. 
Murray,  97  Ga.  336,  23  S.  E.  972 
(1895)    (old  age). 
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Lave  become  so  greatly  impaired  hj  reason  of  old  age''^  or  other 
cause  as  to  make  it  impossible  for  him  to  testify  with  advantage  to 
the  cause  of  justice. 

§  1645.  (IZJ  Adequate  Necessity);  Official  Duty. —  Inability 
on  the  part  of  a  witness  to  attend  a  trial  owing  to  the  require- 
ments of  official  ^  duty,  will  usually  be  deemed  sufficient  adminis- 
trative warrant  for  receiving  the  secondary  evidence  of  his  former 
testimony.  The  validity  of  the  excuse  rests  with  the  trial  court. 
The  final  opinion  of  the  latter  on  the  subject  may  be  tested  by 
seeking  the  aid  of  the  tribunal  in  compelling  the  attendance  of 
the  official  witness.  Should  the  compulsory  process  be  refused,  the 
witness  is  unavailable  and  the  necessity  for  using  the  former  tes^ 
timony  becomes  clear. 

§  1646.  ([^2^  Adequate  Necessity);  Physical  Incapacity; 
Evidence  Eeceived. —  "While  the  mental  powers  of  a  witness  may 
be  adequate  to  the  task  of  testifying,  his  bodily  health  may  be  so 


Pennsylvania. —  Eothrock  v.  Ga,l- 
laher,  91  Pa.  113  (1879)  (sickness 
or  senility)  ;  Emig  v.  Diehl,  76  Pa. 
373    (1874)    (old  age). 

South  Carolina. — Drayton  v.  Wella, 
1  Nott  &  McC.  409   (1819). 

Tennessee. —  Railroad  v.  Atkins,  70 
Tenn.  250    (1879). 

England. —  R.  v.  Wilson,  8  Cox 
Cr.  453  (1861)  (brain  disease).  The 
loss  of  memory  must  amount  to  im- 
becility. Stein  1).  Swensen,  46  Minn. 
360,  49  N".  W.  55,  34  Am.  St.  Rep. 
234  (1891);  Robinson  V.  Oilman,  43 
N  H.  295  (1861)  ;  Wells  v.  Drayton, 
1  Nott  &  M.  (S.  C.)  409,  9  Am.  Dec. 
718    (1819). 

Total  loss  of  memory  as  to  particu- 
lar facts,  due  to  lapse  of  time,  with- 
out impairment  of  mental  powers, 
should,  by  parity  of  reasoning,  be 
deemed  a  ground  for  receiving  the 
former  testimony.  As  a  matter  of 
authority,  there  is  a  conflict  of 
opinion.  Certain  courts  regard  the 
necessity  as  adequate.  State  v.  N.  0. 
Waterworks  Co.,  107  La.  1,  31  So. 
395  (1901);  Jack  v.  Woods,  39  Pa. 
St.  378  (1857).  The  secondary  evi- 
dence has  been  rejected  in  other  ju- 


risdictions. Cook  V.  Stout,  47  111.  531 
(1868);  Robinson  v.  Gilman,  43  N. 
H.  297  (1861)  ;  Velott  v.  Lewis,  103 
Pa.  St.  326,  333  (1883);  Drayton  v. 
Wells,  1  Nott  &  MoC.  409  (1819). 
The  question  loses  in  importance  by 
reason  of  the  fact  that  the  practical 
admission  of  the  evidence  is,  in.  many 
instances,  attained  by  using  the  for- 
mer evidence  to  refresh  the  recollec- 
tion of  the  witness  and,  on  a  total 
failure  of  actual  memory  the  written 
memoranda,  when  properly  verified 
are  admitted.  See  Best  on  Ev. 
(Chamberlayne's  Sxd  Amer.  ed.)  p. 
318. 

7.  Central  R.,  etc.,  Co.  v.  Murray, 
97  Ga.  326,  23  S.  E.  973  (1895); 
Whitaker  r.  Marsh,  63  N.  H.  477 
( 1883 )  ;  Thornton  v.  Britton,  144  Pa. 
St.  136,  131,  33  Atl.  1048  (1891); 
Rothrock  v.  Gallaher,  91  Pa.  St.  108 
(1879)  ;  Wells  V.  Drayton,  1  Nott  & 
M.  (S.  C.)  409,  9  Am.  Dec.  718 
(1819). 

§  1645-1.  Noble  v.  Martin,  7  Mart. 
(N.  S.)  [La.]  282  (1828)  (deputy 
sheriff)  ;  Mushrow  v.  Graham,  1 
Hayw.  (N.  C.)  361  (1796)  (collector 
of  customs). 
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greatly  impaired  as  to  make  the  effort  to  testify  dangerous  to  life 
or  impossible  of  accomplishment.  A  witness  may  be  so  sick  ^  by 
reason^ of  an  acute^  or  chronic*  disease;  may  be  so  enfeebled  by 
old  age*  or  completely  prostrated  by  great  bodily  infirmity^  apart 
from  old  age  or  any  definite  disease,  as  actually  to  be,  at  the  time 
of  trial,  physically  unable  to  attend  and  testify.^  Such  a  situation 
will  justify  the  presiding  judge  in  admitting  secondary  evidence 
of  the  former  testimony  of  the  witness ; —  if,  indeed,  it  does  not 
require  him  to  adopt  this  course. 

Where  a  future  illnesSj  as  childbirth''  or  submission  to  a  severe 
surgical  operation  is  impending  at  the  time  of  trial,  this  expect- 

Mo.    84,    87,    6    S.    W.    654    (1887) 
(paralysis). 

4.  Willeford  v.  Bailey,  133  N.  C. 
402,  43  S.  E.  928  (1903)  (deposi- 
tion; unable  to  talk)  ;  Johnson  v, 
Sargent,  42  Vt.  195  (1869)  (deposi- 
tion) ;  Jones  V.  Jones,  1  iCox  184 
(1785)  (deposition;  80  years  and  un- 
able to  travel;  admitted)  ;  Bradley 
V.  Crackenthorp,  Dick.  182  (1752) 
(deposition);  Lutterell  v.  Eeynell,  1 
Mod.  282   (1682). 

5.  E.  V.  Harney,  4  Cox  Cr.  441 
(1850)  (recent  childbirth);  Reg.  v. 
Wilshaw,  C.  &  M.  145,  41  E.  C.  L.  84 
(1841). 

6.  LoiUsiana. — State  v.  Granville, 
,34  La.  Ann.  1088  (1882)   ("lying sick 

in  hospital");  Miller  v.  Russell,  T 
Mart.   (N.  S.)    [La.]  268   (1828). 

Maryland. —  Rogers  v.  Raborg,  S 
G.  &  J.  60   (1829). 

Michigan. —  Howard  V.  Patrick,  38 
Mich.  795,  799   (1878). 

New  Jersey. —  Berney  v.  Mitchell, 
34  N.  J.  L.  341   (1870). 

Pennsylvania. —  Perrin  v.  Wells, 
155  Pa.  299,  300,  36  Atl.  543  (1893), 
(too  ill  to  be  present). 

England. —  R.  v.  Savage,  5  C.  &  P. 
143  (1831)-;  Pry  V.  Wood,  1  Atk.  445 
( 1737 ) .  A  continuance  may  occa- 
sionally answer  every  administrative 
purpose.  If  so,  it  may  properly  be 
ordered.  MoCrorey  v.  Garrett,  109 
Va.  645,  64  S.  E.  978  (1909). 

7.  Reg.  V.  Butcher,  64  J.  P.  808 
(1900),  per  Darling,  J.;  R.  v.  Well- 


§  1646-1.  Iowa. —  Edwards  v.  Ed- 
wards, 93  Iowa  137,  61  N.  W.  413 
(1894). 

Louisiana. —  State  V.  Wheat,  111 
La.  860,  35  So.  955   (1903). 

Michigan. —  Siefert  v.  Siefert,  133 
Mich.  664,  82  N.  W.  511   (1900). 

New  Eampshire. —  State  v.  Staples, 
47  N.  H.  113,  90  Am.  Dec.  565 
(1866). 

New  Jersey. —  Berney  v.  Mitchell, 
34  N.  J.  L.  337    (1870). 

New  Mexico. —  Kirchner  v.  Laugh- 
lin,  5  N.  M.  365,  23  Pac.  175  (1890). 

New  York. —  Morehouse  v.  '  More- 
house, 41  Hun  146  (1886). 

Oklahoma. —  Hawkins  v.  U.  S.,  3 
Okl.  Cr.  651,  108  Pac.  561    (1910). 

Pennsylvania. —  MoUoy  v.  United 
States  Exp.  Co.,  22  Pa.  Super.  Ct. 
173  (1903)  (hospital);  Perrin  v. 
Wells,  155  Pa.  St.  399,  26  Atl.  543 
(1893). 

England. —  Fry  v.  Wood,  1  Atk. 
445,  26  Eng.  Reprint  384   (1737). 

2.  Chase  v.  Springvale  Mills  Co., 
75  Me.  156  (1883)  (typhoid  fever  de- 
lirium). 

A  merely  temporary  illness  is,  how- 
ever, not  an  excuse.  Siefert  v.  Sie- 
fert, 123  Mich.  664,  82  N.  W.  511 
(1900). 

3.  Miller  v.  Russell,  7  Mart.  (N. 
S.)  [La.]  266  (1828)  ("laboring 
with  disease");  Collins  v.  State,  24 
Tex.  App.  141,  5  S.  W.  848  (1887) 
(effects  of  measles).  See  also,  Sco- 
ville  v.   Hannibal,    etc.,   R.    Co.,    94 
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ancy  may  iserve  as  a  good  reason  for  admitting  the  former  evi- 
dence. In  like  manner,  a  witness  whose  attendance  in  court  can 
be  procured  only  at  great  danger  to  the  life  of  dependent  persons* 
may,  in  the  administrative  discretion  of  the  court,  be  excused 
from  attendance  as  a  witness  and  the  former  testimony  received 
as  secondary  evidence.®  In  all  such  cases,  the  practical  oppor- 
tunity afforded  for  taking  the  deposition  of  the  witness  may  well 
be  regarded  by  the  court  as  a  factor  in  determining  its  adminis- 
trative action.^"  It  follows  that  the  mere  certificate  of  a  physician 
that  the  witness  is  too  ill  to  attend  will  not,  in  the  absence  of  a 
satisfactory  showing  of  due  diligence  in  securing  the  attendance 
or  deposition,  be  regarded  as  sufficient  ground  for  receiving  the 
secondary  evidence.^^ 

§  1647.  ( [2]  Adequate  Necessity;  Physical  Incapacity; 
Evidence  Received);  Minor  Impairment The  same  result  fol- 
lows where  the  witness  loses  his  voice,-'  hearing,^  eyesight,  so  far 
as  necessary  for  the  examination  of  documents,^  or  other  faculty* 
essential  to  the  giving  of  testimony.  The  secondary  evidence  is 
regarded  as  admissible. 

§  1648.  (122    Adequate    Necessity;   Physical   Incapacity); 

Evidence  Rejected;  Civil  Cases — There  is  another  aspect  of  the 
matter.  It  is  not  doubtful  that  this  excuse  for  nonattendance  per- 
mits, if  it  does  not  actually  invite,  abuse.  In  actual  practice,  it  is 
frequently  made  a  cover  for  substituting  a  misleading  form  of 
statement,  more  satisfactory  to  counsel  for  the  proponent  than  the 

ings,  L.  E.  3  Q.  B.  D.  428    (1878);  firmed   on   rehearing,    63    S.    E.    735 

R.  V.  Heeson,  14  Cox  Cr.  42   (1878);  (1909)]. 

R.    V.    Stephenson,    9    Cox    Cr.    156  H-  Smith  v.  Moore,  149  N.  C.  185, 

(1862).  62   S.  E.   892    (1908)    [judgment  af- 

8.  Avery     v.     Woodruff,     1     Root  firmed  on   rehearing,    63    S.    E.   735 

(Conn.)   76    (1775)    (mother  of  child  (1909)]- 

a  month  old  and  dangerously  ill).  }   ^^*''-^-    ^-  ^-  'Cockburn,  7  Cox 

8.  But  see  Hanley  v.  Banks,  6  Okl.  „  ^^^    '^^"\", 

ta    Ki   T>^„    RRo    MaQ.7^     /    t,         •  ^-    ^-  ^-  Cockburn,  7  Cox  Cr.  265 

79,   51   Pac.   662    (1897)     (where,   m  /ioe7\ 

case    of    a    deposition,    "infirmity"  o    tt"      j.           t..  ,i      -»  ^       .«. 

,   ,,      i  i    .     ,   J    X,.              .  3-   Houston  V.  Blythe,  60  Tex.  506, 

was  held  not  to  include  the  case  of  a  eno    sio   /1Q05^    /  \^a\     -tr- 

..,,,.  °"9>  ol2   (1883)    (aged);  Kinsman  t>. 

wife   who,    herself    m    sound   health,  Crooke,  2  Ld.  Raym.  1166   (1705). 

was  necessarily  engaged  in  nursing  a  4.    The  incapacity  due  to  lack  of 

sick  husband).  memory    is    treated    elsewhere.      See 

10.  Smith  V.  Moore,  149  N.  C.  185,  Best  on  Ev.   (Chamberlayne's  3d  Am. 

62  S.  E.   892    (1908)    [judgment  af-  ed.),  pp.  599  et  seq. 
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witness  could  himself  be  induced  to  make  and  substantiate  at  a 
later  period.  Good  f aitb.  to  tbe  court  requires  that  counsel  should 
never  enter  upon  the  trial  of  a  cause,  aware  that  an  important 
witness  is  so  ill  that  doubt  exists  as  to  his  attendance  and  then, 
midway  in  the  trial,  announce  the  fact  for  the  first  time  to  the 
court; — claiming  the  right  to  read,  perhaps  from  his  own  min- 
utes, the  former  testimony  of  the  witness.^  It  is  not  surprising 
to  find  that  occasionally,  where  it  is  shown  to  be  practically  im- 
possible for  the  witness  to  attend  or  testify  by  reason  of  physical 
incapacity  for  doing  so,  the  fact  has  not  been  regarded  as  an  ade- 
quate reason  for  admitting  the  secondary  evidence  of  the  testi- 
mony of  the  former  witness.  The  evidence  has  been  rejected,  even 
in  civil  actions.^ 

§  1649.  ( [2]  Adequate  Necessity;  Physical  Incapacity; 
Evidence  Rejected);  Criminal  Cases. — In  several  American  juris- 
dictions, the  dangers  apprehended  as  likely  to  affect  the  adminis- 
tration of  justice  in  criminal  cases  have  been  thought  to  out- 
weigh in  juridical  importance  the  benefit  to  be  derived  from  the 
testimony  of  witnesses  absent  by  reason  of  sickness.  The  former 
evidence  of  such  persons  is  therefore  rejected  by  courts  taking 
this  view  of  their  duty.^  The  same  excuse  is  nevertheless  deemed 
valid  foi'  the  purpose  of  admitting  secondary  evidence  in  civil 
causes. 

Eegarding  the  hesitancy  of  courts  to  admit  such  secondary  evi- 
dence in  criminal  cases  it  seems  proper  to  observe  that  the  more 
rational  course  would  appear  to  be  not  to  accept  in  one  class  of 
cases,  e.  g.,  criminal,  and  receive  in  another,  but  to  recognize  that 
the  whole  matter  is  one  not  to  be  governed  by  rules  but  by  the 
administrative  discretion  of  the  trial  court,  guided,  in  part,  by 
certain  canons  evolved  in  practice.     The  ideal  ruling  would,  in 

§   1648-1.    Chicago,  etc.,  E.  Co.  v.  389    (1893);   State  v.  Staples,  47  N, 

Mayer,  91  111.  App.  372  (1899).  H.  113,  119,  90  Am.  Dec.  565  (1866). 

2.    Doe  V.   Evans,  3   C.   &  P.   221  §   1649-1.    Com.  v.   McKenna,   158 

(1827),  Vaughan,  B.  Mass.  207,  210,  33  N.  E.  389  (1893)  ; 

Physical   sickness   at  the   time   of  state    v.    Staples,    47    N.    H.     113 

trial  will  not  justify,  receipt  of  the  (1866);   People  v.  Newman,    5   Hill 

evidence,  though  it  is  such  as  aibso-  (N.  Y.)    295    (1843).     See  also,  Me- 

lutely  to  prevent  attendance.     Com.  Lain  i;.  Com.,  99  Pa.  St.  97  (1881). 
V.  McKenna,  158  Mass.  207,  33  N.  E. 
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any  particular  case,  be  based  not  upon  any  special  precept  of  the 
law,  but  upon  the  balancing  of  considerations  which  cannot,  m 
the  nature  of  things,  be  decided  by  a  rule.  The  trial  judge  may 
properly  consider  the  danger  to  the  witness  as  compared  to  the 
determinative  character  of  the  evidence  to  be  expected  from  him, 
and  the  importance  of  the  case  itself  to  the  community  or  to  pri- 
vate interests.  The  question  is  as  to  how  far,  in  view  of  these 
considerations,  the  interests  and  objects  of  substantial  justice  re- 
quire a  speedy  trial  or  can  be  best  served  by  such  a  postponement 
as  will  enable  the  court  to  have  the  benefit  of  the  evidence  without 
injury  or  danger  to  health.^ 

§  1650.  ( [2]  Adequate  Necessity;  Physical  Incapacity; 
Evidence  Rejected);  English  Practice. —  In  England,  a  very  con- 
servative policy  has  been  adopted,  noticeably,  in  criminal  cases. 
Thus  it  has  been  held  that  temporary  intestinal  troubles  are  not 
sufficient  to  warrant  using  secondary  evidence  of  the  testimony  of 
a  witness.'^  In  the  same  way,  colds  are  not  an  adequate  excuse 
for  nonattendanoe  on  the  part  of  the  witness.^  Where  it  is  alleged 
that  for  a  given  witness  to  testify  would  endanger  his  life,  the 
fact  must  be  shown  by  medical  evidence,  or  it  will  be  disregarded 
by  the  court.^  But  even  where  such  medical  testimony  is  fur- 
nished, advanced  age  in  itself  affords  no  inference  that  there  is 
danger  to  life  and  the  reporting  witness  will  not  be  admitted  to 
the  stand  unless  the  physician  testifies  positively  that  death  would 
be  a  natural  result  were  the  original  witness  to  testify.*  The 
evidence  of  danger  in  this  and  other  cases  to  be  availing,  must 

2.  State  V.  Wheat,  111  La.  860,  35  excuse  him  from  personal  attend- 
So.  955  (1903)  ;  R.  V.  Wellinga,  L.  R.  ance."  Thornton  v.  Britton,  144  Pa. 
3  Q.  B.  D.  438  (1878)  (degree  of  130,  22  Atl.  1048  (1891). 
sickness).  "The  determination  of  §  1650-1.  R.  v.  Bull,  12  Cox  Cr. 
this  question  in  each  case  as  it  arises  31  (1871)  (recent  bowel  complaint)  ; 
rests  largely  in  the  discretion  of  the  E.  V.  Harris,  4  Cox  Cr.  440  (1850) 
court.  On  a  trial  for  murder,  for  (bowel  complaint), 
instance,  the  judge  presiding  would  2.  R.  v.  Ulmer,  4  Cox  Cr.  443 
feel  it  his  duty  to-  enforce  the  attend-  (1850). 

ance  of  a,  witness  having  knowledge  3.    R.  v.   Welton,   9   Cox   Cr.   296 

of    the   crucial   facts,   even    at   some  (1862). 

risk  to  the  witness'  health  or  life;  4.   R.  ■!;.  Thompson,  13  Cox  Or.  183 

while  in  a  civil  action  he  might  feel  (1876)    (87  years)  ;  R.  v.  Farrell,  12 

free  to  hold  that  a  much  smaller  risk  Cox  Cr.  606,  L.  R.  2  Cr.  C.  R.  116 

to  the  witness  would  be  sufficient  to  (1874)    (74  years). 
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be  direct  and  positive.    Conjectural  statements  hy  a  medical  wit- 
ness will  be  accorded  little  or  no  weight.^ 

Equity. —  The  Englisb  practice  in  equity  is  the  same.* 

§  1651.  ( [2]  Adequate  Necessity;  Physical  Incapacity; 
Evidence  Rejected) ;  Use  of  Depositions. — Upon  proof  being  made 
to  a  trial  judge  that  a  particular  witness  is  too  infirm  in 
bodily  health  to  be  able  to  attend  or  testify  it  may  be  required 
that  the  proponent  'should  take  the  deposition  of  the  former  wit- 
ness rather  than  offer  secondary  evidence  as  to  what  was  said  on 
a  prior  occasion.  Only  when  it  shall  be  made  to  appear  that  the 
deposition  cannot  be  taken  need  the  court  permit  former  testimony 
to  be  received.-"-  The  deposition  of  a  person  too  ill  to  travel  with 
safety  is,  however,  probably  in  most  instances  leas  reliable  than 
his  carefully  cross-examined  testimony  given  under  more  favor- 
able bodily  or  mental  conditions.^  However  this  may  be,  that  the 
deposition  of  such  a  witness  would  be  admitted,  if  tendered,  seems 
clear.® 

§  1652.  (3)  "  rormer  Trial." —  Where  the  more  important  con- 
ditions of  admissibility  are  met,  a  broad  administrative  liberality 
is  exercised  in  determining  what  shall  be  deemed  to  constitute  a 
"  former  trial."  -^  "  It  is  sufiicient  if  the  point  was  investigated 
in  a  judicial  proceeding  of  any  kind,  wherein  the  party  to  be 
affected  by  such  testimony  had  the  right  of  cross-examination."  ^ 

5.    E.  V.  Thompson,  13  Cox  Cr.  182  England. —  Palmer  v.  Aylesbury,  15 

(1876)    ("might  bring  on  an  attack  Ves.  Jr.  176   (1808)  ;  Corbett  v.  Cor- 

of  apoplexy")  ;  R.  v.  Farrell,  12  Cox  Ibett,   1  Ves.  &  B.   335,  342    (1813)  ; 

Cr.  606,  L.  E.  2  Cr.  C.  E.  116  (1874)  Lord  Morey's  Case,  Kelyng  55  (1666) 

("might  be  dangerous").     See  also,  (before  coroner). 

R.  v.  Pruntey,  leCoxCr.  344  (1888).  g   icko  i      t    i  .      r,  -n 

n     -Mr      ■  A       11    .^  TT        .  §   1652-1.    Jackson    V.    Crilly,    16 

G.    Morrison  v.  Arnold,  19  Ves.  &  n  i     -.no   «/.  x,       .,„.    ,  „ 

B    672    (1817)  '        ^^"^  ^^^  (1891);  State 

■§    1651-1.    Berney  v.  Mitchell,   34  ""■  •^*''^°^°"'  ^^  ^«^-  ^^^   (!«"'  '  °'' 

N.  J.  L.  341   (1870).  ^-    H^"^'«y'    3^.^-    H.    575     (1858); 

2.  Miller  v.  Eussell,  7  Mart.  (N.  "^''""g  ^-  Valentine,  177  N.  Y.  347,  69 
S.)    [La.]   268    (1828).  ^-  E-  643  [affirming  79  N.  Y.  Suppl. 

3.  Georgia. —  Baker  v.  Lyman,   53  ^36   (1904)]. 

Ga.  339,  341,  350   (1874).  2.   Orr  v.  Hadley,  36  N.  H.  575,  580 

New  Hampshire. — Hayward  V.  Bar-  (1858),  per  Eastman,  J.    A  hearing 

ron,  38  N.  H.  366   (1859).  before   a    committee   of    the    United 

North      Carolina. —  Willeford      v.  States   senate   is  not  regarded  as  a 

Bailey,  132  N.  C.  402,  43  S.  E.  928  judicial   proceeding    in   this   connec- 

(1^°3'-  tion.    /re  re  Hilton's  Petition,   (Utah 

Virginia.— Taylor    v.    Mallory,    96  1905)   81  Pac.  83. 

Va.  18,  30  S.  E.  472   (1898). 
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In  order  that  former  testimony  may  be  provable,  it  must  bave 
been  taken  in  the  course  of  some  judicial  proceeding  in  a  compe- 
tent tribunal,  the  character  of  the  latter  being  immaterial,  so  long 
as  it  is  judicial  in  character.^  Whether  the  earlier  hearings  were 
preliminary  or  final,*  a  former  trial  of  the  same  case,^  or  an  en- 
tirely independent  proceeding,  whether  one  or  both  hearings  were 
formal  or  informal,  are  matters  not  regarded  as  of  the  least  im- 
portance. Evidence  taken  in  equity  may  be  used  on  a  trial  at 
law.® 

Ineffective  Proceedings. — !N"or  need  the  former  proceeding  have 
itself  been  effective  for  the  attainment  of  the  end  to  which  it  was 
directed.  The  prior  case  need  never  have  been  completed.^  The 
proceedings  may  have  temporarily  ended  in  a  disagreement  of 
the  jury.*  The  moving  party  may  have  suffered  a  nonsuit.^  He 
may  utterly  have  abandoned  the  proceedings.'^''  The  latter  may 
have"  been  •dismissed.''^  By  reason  of  some  technical  flaw  in  the 
course  of  the  hearing^^  a  new  trial  may  have  been  awarded  by  the 
presiding  judge.  The  evidence  given  in  connection  with  such 
abortive  proceedings  may  still  be  admissible  under  the  procedural 
rules  now  being  considered. 

§  1653.  (131  "Former  Trial");  Inferior  Courts. —  The  opera- 
tion of  the  rule  of  administration  admitting  evidence  given  on  a 
former  trial  is  not  affected  by  the  fact  that  the  testimony  was 
originally  given  in  a  court  inferior  in  jurisdiction-^  to  the  tribunal 
in  which  it  is  offered.  The  hearing  might,  with  equal  effect, 
have  taken  place  before  commissioners  having  judicial  functions,^ 

3.  Putnal  V.  State,  (Fla.  1908)  47  10.  McTighe  v.  Herman,  42  Ark. 
So.  864.  285    (1883). 

4.  §  1655.  11.    Bowie  v.   Findly,    55   Ga.   604 

5.  Clealand  v.  Huey,  18  Ala.  343  (1876);  Saunders'  Succession,  37  La. 
(1850)  ;  People  V.  Devine,  46  Cal.  46  Ann.  769    (1885). 

(1873)  ;  Orr  v.  Hadley,  36  N.  H.  575  12.    State  v.  Johnson,  12  Nev.  121 

(1858).  (1877)     (impaneling    jury    under    a 

6.  Rogers  ■!;.  Rogers,    (Del.   1907)       wrong  statute). 

66  Atl.  374.  §    1G53-1.    Gannon  v.  Stevens,   13 

7.  Taft  V.  Little,  79  N.  Y.  Suppl.  Kan.  447  (1874)  ;  Cumberland  Coal, 
507,  78  App.  Div.  74  (1903).  etc.,    Co.    v.    Jeffries,    27    Md.    526 

8.  Lawaon  v.  Jones,  1  N.  Y.  Civ.  (1867). 

Proc.  247,  61  How.  Pr.   (N.  Y.)   424  2.    Howell  v.  Tilden,  1  Harr.  &  M. 

(1881).  (Md.)  84  (1735)    (toard  to  establish 

9.  Hutchings  v.  Corgan,  59  111.  70  boundaries)  ;  Cox  v.  Pearee,  7  Johns. 
(1871);  Hooker  V.  Jamison,  2  Watts  (X.  Y.)  298  (1810)  (bankruptcy 
&  S.   (Pa.)   438  (1841).  commissioners)  ;  Jackson  v.  Bailey,  3 
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single  magistrates,  or  even  an  arbitrator,^  referee*  or  other  indi- 
vidual temporarily  vested  with  quasi-judicial  powers. 

§  1654.  C[J]  "Former  Trial");  Lack  of  Jurisdiction. —  A 
more  serious  difficulty  is  presented  where  the  court  or  magistrate 
•before  whom  the  hearing  is  held  had  no  jurisdiction  of  the  sub- 
ject-matter and  where,  therefore,  the  trial  has  proceeded  coram 
non  judice.  It  has  been  held  that  the  statements  made  under  such 
circumstances  are  not  so  far  competent  that  evidence  of  them  may 
be  received  on  a  subsequent  trial.^  Logically,  however,  the  ab- 
sence of  jurisdiction  should  affect  the  admissibility  of  a  statement 
only  to  the  extent,  if  any,  that  knowledge  of  lack  of  jurisdiction 
may  be  assumed  to  have  affected  the  moral  sanction  under  which 
the  evidence  is  given.  Lack  of  jurisdiction  alone  should  not  be 
deemed  an  adequate  ground  for  rejection.* 

§  1655.  (131    "Former    Trial");    Preliminary    Hearings 

Provided  an  adequate  opportunity  for  cross-examination  shall 
have  been  afforded,-^  admitting  secondary  evidence  of  testimony 
given  at  the  former  trial  is  under  the  procedural  rule  though  the 
earlier  proceedings  were,  in  their  nature,  preliminary.     This  is 

Johns.  (N.  Y.)  17  (1806)  (commis-  State,  82  Ala.  16,  2  So.  683  (1886). 
sioners  to  try  land  titles).  Louisiana. —  State    v.    Harvey,    88 

3.  Kelly  v.  Connell,  3  Dana  (Ky.)        La.  Ann.  105    (1876). 

532    (1835);  Bailey  t7.  Woods,  17  N.  Pennsylvania. —  Com.  v.   Lenousky, 

H.   365    (1845);   Walbridge  V.  Knip-  206  Pa.  St.  277,  55  Atl.  977    (1903). 

per,  96  Pa.  St.  48   (1880).  South   Carolina.— State  v.   Hill,   2 

Legal   power   in    an   arbitrator   to  Hill  607,  27  Am.  Dec.  406  (1835). 

administer   oaths   has  been   held  to  Texas. —  Byrd    v.    State,    26    Tex. 

■be   essential  to   the   admissibility  of  App.  374,  9  S.  W.  759   (1888). 

the    former     statement.      Jessup    v.  Wisconsin. —  Pooler    v.     State,     97 

Cook,  6  N.  J.  L.  434   (1798).  Wis.  627,  73  N.  W.  336  (1897).    The 

4.  Taft  V.  Little,  178  N.  Y.  127,  70  party  is  constructively  present  if  he 
N.  E.  211  (1904)  ;  Nutt  v.  Thompson,  vrere  represented  by  counsel,  who  at- 
69  N.  C.  548  (1873);  Zimmerman  v.  tended  and  might  have  cross-exam- 
Grotenkemper,  8  Am.  L.  Eec.  364  ined  had  he  seen  fit  to  do  so.  State 
(1879)  ;  McAdams  v.  Stilwell,  13  Pa.  v.  Wilson,  24  Kan.  189,  36  Am.  Rep. 
St.  90   (1850).  257   (1880).     It  follows  that  a  depo- 

§  1654-1.    Deering  v.  Sehreyer,  85  sition  taken  at  a  preliminary  hear- 

N.  Y.  Suppl.  275,  88  App.  Div.  457  ing,  ex  parte,  in  the  absence  of  the 

(1903).  accused,  is  not  admissible  on  a  sub- 

2.    Jerome  v.  Bohm,  21  Colo.  322,  sequent  trial.     State  v.   Campbell,   1 

40  Pac.   570    (1895).     See  also.  Me-  Rich.    (S.  C.)    124   (1844).     "We  do 

Adams    v.    Stilwell,    13    Pa.    St.    90  not  understand  that  the  admissibility 

(1850).  of    such    evidence    depends    so   much 

§   1655-1.      Alabama.  —  Floyd     v.  upon  the  particular  character  of  the 
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equally  true  whetJier  the  original  hearings  were  in  a  civil  ^  or 
criminal  *  matter.  It  is,  however,  essential,  in  any  case,  that  the 
preliminary  action  should  have  taken  the  course  of  an  adjudica- 
tion upon  a  litigated  proposition  of  fact.     A  merely  formal  ex 


tribunal  as  upon  other  matters.  If 
the  testimony  he  given  under  oath  in 
a  judicial  proceeding  in  which  the 
adverse  litigant  was  a  party  and 
where  he  had  a  right  to  cross-exam- 
ine and  was  legally  called  upon  to  do 
so,  the  great  and  ordinary  tests  of 
truth  being  no  longer  wanting,  the 
testimony  so  given  is  admitted  in  any 
subsequent  suit  between  the  parties." 
Bailey  v.  Woods,  17  N.  H.  372,  374 
(1845). 

Waiver  of  examination  does  net 
render  incompetent  statements  made 
during  the  hearing.  Percy  v.  State, 
125  Ala.  52,  27  So.  844   (1899). 

2.  Jackson  v.  Crilly,  16  Colo.  103, 
26  Pae.  331  (1891);  Emery  v.  Fow- 
ler, 39  Me.  326,  63  Am.  Dec.  627 
(1855);  Lewis  v.  Eoulo,  93  Mich. 
475,  53  N.  W.  622  (1892)  ;  Young  v. 
Sage,    42    Neb.    37,    60    N.    W.    313 

(1894).  But  see  Jackson  v.  Win- 
chester, 4  Dall.  (Pa.)  205,  1  L.  ed. 
802    (1800). 

3.  Alabama,. —  Morris  v.  State,  41 
So.  274  ( 1906 )  ;  Kirkland  v.  State, 
37  So.  352  (1904)  (habeas  corpus); 
Thompson  v.  State,  106  Ala.  67,  17 
So.  512    (1894). 

Arhamas. —  Poe  v.  State,  129  S.  W. 
292  (1910);  Butler  v.  State,  103  S. 
W.  382  (1907)  ;  Wilkins  v.  State,  68 
Ark.  441,  60  S.  W.  30   (1900). 

California. —  People  v.  Grill,  91 
Pac.  515  (1907);  People  v.  Melan- 
drez,  (App.  1906)  88  Pac.  372;  Peo- 
ple V.  Cady,  117  Cal.  10,  48  Pac.  908 
(1897). 

Georgia. —  Gavan  V.  Ellsworth,  45 
Ga.  283    (1872). 

Idaho. —  Territory  V.  Evans,  2 
Idaho  (Hash.)  651,  33  Pac.  232,  7 
L.  R.  A.  646   (1890). 

Illinois. —  Barnett  v.  People,  54  III. 
325   (1870). 


loioa. —  State  v.  O'Brien,  81  Iowa 
88,  46  N.  W.  752    (1890). 

Kansas. —  State  •;;.  Wilson,  24  Kan. 
189,  36  Am.  Eep.  257   (1880). 

Kentucky. —  O'Brien  v.  Com.,  6 
Bush  563    (1869). 

Louisiana. — ^  State  v.  Wheat,  111 
La.  860,  35  So.  955  (1903)  ;  State  v. 
Banks,  111  La.  22,  35  So.  370  (1903). 

Massachusetts. —  Com.  v.  Richards, 
18  Pick.  434,  29  Am.  Dec.  608 
(1836). 

Michigan. —  People  v.  Butler,  111 
Mich.  483,  69  N.  W.  734   (1897). 

Minnesota. —  State  17.  George,  60 
Minn.  503,  63  N.  W.  100   (1895). 

Mississippi. —  Steele  i:  State,  76 
Miss.  387,  24  So.  910   (1898). 

North  Carolina. —  State  v.  Melton, 
120  N.  C.   591,  26  S.  E.   933    (1897). 

Pennsylvania. —  Com.  v.  Keck,  148 
Pa.  St.   639,  24  Atl.  161    (1892). 

Tennessee. —  Wade  r.  State,  7  Baxt. 
80   (1872). 

Texas. —  Kirkpatrick  v.  State, 
(Tex.  Cr.  App.  1909)  121  S.  W.  511; 
Hobbs  V.  State,  (Tex.  Cr.  App.  1909), 
117  S.  W.  811;  Clements  v.  State,  43 
Tex.  Cr.  400,  66  S.  W.  301   (1901). 

Vermont. —  State  v.  Hooker,  17  Vt. 
658    (1845). 

United  States. —  U.  S.  v.  Greene, 
146  Ped.  796  (1906)  (federal  com- 
missioner) ;.  U.  S.  V.  Macomb,  26  Fed. 
Cas.  No.  15,702,  5  McLean  286 
(1851). 

England. —  Rex  v.  Holloway,  65  J. 
P.  712  (1901),  per  Wills,  J.;"  Reg.  V. 
Katz,  64  J.  P.  807  (1900),  per  Dar- 
ling, J.;  R.  V.  Lee,  4  F.  &  F.  63 
(1864);  Morley's  Case,  6  How.  St. 
Tr.  770  (1666).  See  also.  People  v. 
Witty,  138  Cal.  576,  72  Pae.  177 
(1903)  ;  State  v.  McO'Blenis,  24  Mo. 
402,  69  Am.  Dec.  435  (1857)  ;  Cline 
!'.  State,  36  Tex.  Cr.  320,  36  S.  W. 
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parte  proceeding  of  limited  scope,  e.  g.,  a  hearing  held  for  the 
purpose  of  fixing  bail,*  or  an  application  for  judicial  action  in  a 
matter  of  procedure,  as  a  motion  to  remove  a  default,^  do  not 
present  certain  of  the  features  necessary  to  constitute  a  "  hear- 
ing "  within  the  meaning  of  the  rule. 

§  1656.  (4)  The  Hearsay  Rule. —  The  reception  of  secondary 
proof  of  evidence  given  at  a  former  trial  is  not  an  exception  to 
the  rule  excluding  hearsay.^  In  fact,  it  lies  entirely  outside  the 
scope  of  the  hearsay  rule  and  is  not  affected  by  the  mischiefs 
against  vrhich  the  great  exclusionary  rule,  rejecting  unsworn  state- 
ments in  their  assertive  capacity,  was  intended  to  provide.  As 
will  appear  more  fully  later,^  the  procedural  rules,  the  rules  of 
substantive  law  relating  to  procedure,  against  which  the  evidence  of 
an  unsworn  statement  when  used  as  hearsay  apparently  offends 
are  two.  A  party  litigant  is  entitled  to  insist  that  all  evidence 
introduced  against  him  shall  be  given  (a)  under  oath  and  (b) 
received  subject  to  cioss-examination.  Neither  of  these  procedural 
rights  is  infringed  by  the  admission  of  the  former  testimony  of 
an  unavailable  witness,  when  the  reception  is  conditioned  as  above 
stated.^    The  rules  regulating  the  admissibility  of  this  species  of 

1099,  37  S.  W.  722,  61  Am.  St.  Rep.  Depositions  taken  at  such  a  pro- 

850  (1896).  ceeding  may  be  competent  on  a  sub- 

An  anomalous  ruling  has  been  made  sequent  trial.   Sneed  v.  State,  47  Ark. 

to   the   eflfect   that   evidence,    in    the  180,  1  S.  W.  68   (1886). 

form  of  a  deposition,  taken  at  a  pre-  5.  Citizens'  State  Bank  v.  Adams, 

liminary   hearing  is   competent  only  91  Ind.  280   (1883). 

when    thd   taking   is    authorized   by  §  1656-1.    §§  2698  et  seq. 

statute.       State    v.    Potter,     (Idaho  2.    §§  2712,  2713. 

1899)  57  Pae.  431.  3.    §  1619.     "The  main  reason  for 

Testimony  by  accused  person. —  It  the  exclusion  of  hearsay  evidence  is 
is  not  material  that  the  witness  at  a  to  be  found  in  the  want  of  the  sane- 
preliminary  inquest  into  a  crime  was  tion  of  an  oath,  of  legal  authority 
subsequently  accused  of  having  com-  requiring  the  statement,  and  an  op- 
mitted  it  and  gave  his  testimony  portunity  for  cross-examination, 
without  warning  and  even  when  under  Where  these  important  tests  of  truth 
arrest.  Miller  v.  State,  (Tex.  Cr.  are  not  wanting,  and  the  testimony 
App.  1996)   91  S.  W.  582.  of  the  statements  of  the  deceased  wit- 

4.    Jackson  v.  Winchester,  4  Ball,  ness  is  offered  on  a  subsequent  trial 

(Pa.)  205,  1  L.  ed.  802  (1800).  between  the   same   parties,   touching 

The  hearing  on  bail  may  develop,  the  same  subject-matter,  and  open  to 

iby  the  use  of  cross-examination,  and  all  the  means  of   impeachment   and 

the  other  incidents  of  a  trial,  into  a  objection     to     incompetency     which 

preliminary    proceeding    within   the  might  be  taken  if  the  deceased  per- 

meaning  of  the  rule.    Sneed  v.  State,  son  could  be  present  as   a  witness, 

47  Ark.  180  (1886).  there  would  not  appear   to  be  any 
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evidence  are  careful  to  provide  that  the  party  against  whom  "^he 
evidence  is  now  offered  or  some  one  sufficiently  identified  with  his 
interest  to  make  these  rights  effective,  should,  on  the  former  trial 
have  confronted  the  witness'*  whose  testimony  is  now  offered  and 
have  had  an  adequate  opportunity  for  an  efficient  cross-examina- 
tion^ upon  the  point  covered  by  the  testimony  which  it  is  now 
sought  to  prove  by  secondary  evidence. 

§  1657.  C[4]  The  Hearsay  Rule);  Bight  of  Confrontation. — 

The  right  of  confrontation,  in  addition  to  being  one  which  the 
hearsay  rule  is  seeking  to  protect,  has  been  frequently  conferred 
by  statutory  law,  in  the  most  express  and  sweeping  terms  upon 
any  person  accused  of  crime  and  undergoing  trial  for  the  same.-^ 
Whatever  may  be  the  origin  or  extent  of  the  right  of  confrontation, 
no  violation  of  it  takes  place  when  secondary  evidence  is  given  of 
the  testimony  of  a  former  witness.  The  observance  of  the  right 
to  confrontation  is  implied  in  that  to  an  effective  cross-examina- 
tion. Where  the  latter  right  was  preserved  to  the  party  against 
whom  evidence  of  the  former  testimony  is  now  offered  he  has  no 
just  cause  of  complaint.^  There  is,  however,  authority  to  the  con- 
trary.* In  California  a  peculiar  rule  exists.  Evidence  given  at 
a  former  criminal  trial  is  available  to  the  accused ;  *  it  cannot  be 
offered  by  the  prosecution,  for  lack,  it  is  said,  of  statutory 
authority.^ 

§  1658.  (  [4]   The  Hearsay  Rule) ;  Cross-examination The 

really  essential  administrative  requirement  insisted  upon  as  a  con- 
dition for  receiving  secondary  evidence  by  suitably  qualified  wit- 
nesses is  that  the  party,  or  some  one  identified  with  him  in  legal 
interest,  should  have  had  a  reasonable  opportunity,  on  the  earlier 
occasion,  for  an  efficient  cross-examination  of  the  testimony  now 

sound  and  satisfactory  ground  for  its  Oregon. —  State  v.  Walton,  99  Pac. 

exclusion."      Summons    v.    State,     5  431     (1909)     [rehearing    denied,    101 

Ohio  St.  343    (1856).  Pac.  389]. 

4.  §§  458  et  seq.,  1657.  Terns. —  Nixon  v.  State,   (Cr.  App. 

5.  §   1661.  1908)    109  S.  W.  931. 

§  1657-1.    §§  458  et  seq.  3.    Smith  v.  State,   (Tex.  Cr.  App. 

2.    Connecticut. —  In  re  Durant,  80      1905)    85  S.  W.  1153;   Finn  v.  Com., 

Conn.  140,  67  Atl.  497   (1907).  5  Rand.   (Va.)  708   (1827). 

Illinois.—  Barnett  V.  People,  54  111.  4.    People  r.  Bird,  132  Cal.  261,  64 

325,  330   (1870).  Pac.  259    (1901). 

Mississippi. —  Owens    v.    State,  63          6.   People  r.  Bird,  132  Cal.  201,  64 

Miss.  450   (1886).  Pac.  259   (1901). 
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offered  to  be  proved.  The  fulfillment  of  other  requirements  is 
practically  included  in  this,  the  right  to  confrontation,  the  sanc- 
tity of  an  oath,  the  identity  of  the  issue,  the  sameness  of  the  parties 
and  the  like.  It  follows,  moreover,  that  if  this  comprehensive 
requirement  be  met,  the  hearsay  rule  is  satisfied.  This  important 
rule  of  procedure,  the  great  anomaly  of  the  English  law  of  evi- 
dence, was  primarily  designed  to  secure  to  the  litigant  the  right  to 
an  adequate  cross-examination.  On  the  occasion  when  the  former 
testimony  was  originally  given,  ex  hypothesi,  .an  ample  cross-ex- 
amination was  had  by  or  offered  to  the  present  party  or  one  repre- 
senting his  interest.  The  hearsay  rule  involves  no  right  to  re- 
peated cross-examinations.  It  has,  therefore,  nothing  to  object  to 
the  receipt  of  the  present  evidence.  To  be  sure,  the  prior  cross- 
examination  may  have  been  conducted  by  a  predecessor  in  interest 
and  not  by  the  present  party  himself.  In  view  of  the  paramount 
right  of  the  proponent  to  prove  his  case^  which  it  is  the  adminis- 
trative duty  of  the  court  to  protect,  the  procedural  effect  attached 
to  cross-examination  by  representation,  as  it  may  be  called,  seems 
but  just  and  reasonable.  The  rules  governing  it  are,  moreover, 
simple  and  satisfactory.  Whether  a  party  against  whom  the  for- 
mer evidence  is  offered  has  had  a  reasonably  full  opportunity  to 
apply  the  test  of  cross-examination  is  determined,  in  part,  by  the 
substantive  law  of  privity. 

Reasonable  minor  rules. —  Under  that  branch  of  the  law  a  liti- 
gant has  had  an  opportunity  for  cross-examining  the  former  state- 
ments whenever  any  person,  at  that  time  entitled  to  act  as  his 
privy  regarding  the  subject-matter,  has  conducted  such  a  cross- 
examination  or  had  a  reasonable  option  to  do  so.  In  either  event, 
whether  the  cross-examining  party  at  the  former  trial  was  the  one 
against  whom  the  evidence  is  now  offered,  or  stood  in  relation  of 
privity  to  him,  fairness  requires  that  the  former  examination 
should  or  might  have  been  made  an  efficient  one,  quoad  the  purpose 
for  which  the  evidence  is  now  ojfered.  It  is  by  no  means  sufficient 
that  an  opportunity  for  cross-examination  was  afforded  regarding 
merely  the  fads  in  proof  of  which  the  former  evidence  is  now 
offered.  An  important  further  qualification  must  be  met.  It 
should,  in  addition,  be  affirmatively  made  to  appear  that  it  was 
possible  and  would  have  been  natural  on  the  former  occasion  to 

§  1658-1.    §§  334  et  seq. 
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ihave  cross-examined  the  declarant  concerning  the  facts  now  offered 
in  their  present  bearing.  In  other  words,  the  issues  on  which  the 
facts  in  question  were  offered,  and  are  now  tendered,  must  be 
substantially  the  isame.^ 

Ex  parte  statements  under  oath. —  It  follows  that  where  the 
opportunity  for  cross-examination  has  not  been  presented  the  mis- 
chief of  the  Hearsay  Rule  continues  to  operate  and  the  evidence 
is  rejected.  Thus  the  ex  parte  ai&davit  of  a  person  made  on  an 
interlocutory  motion  for  an  injunction  in  the  same  case  will  not 
be  admissible  in  evidence  at  the  trial,  although  the  affiant  himself 
has  since  deceased.^ 

§  1659.  C[4]  The  Hearsay  Rule);  Oath. —  The  hearsay  rule 
forbids  that  testimony  which  has  not  been  verified  under  oath  by 
the  declarant  whose  statement  it  is  should  be  given  to  a  tri- 
bunal. Whatever  may  be  the  practical  value,  for  securing  the 
ernds  of  justice,  of  such  a  provision  at  the  present  day,  it  is  obvious 
that  it  is  not  infringed  by  the  admission  of  secondary  evidence  of 
testimony  given  at  a  former  trial.  On  the  earlier  occasion  an 
oath  w.as  properly  imposed  upon  the  conscience  of  the  witness.-* 
So  much  is  implied  in  the  fact  that  he  testified  as  a  "  witness."  ^ 
So  far  as  this  was  not  done,  it  must  fairly  be  inferred  that  the 
omission  was  by  the  oonsent  of  the  party  against  whom  the  evi- 
dence is  now  offered  or  of  some  one  by  whose  acts  he  is  bound. 
On  special  proceedings  the  verification  by  oath  has  not  at  all  times 
been  imposed.* 

§  1660.  (5)  Identity  of  the  Issue. —  Ais  has  been  intimated,* 
in  order  that  ithe  right  of  the  party,  or  of  his  predecessor  in  legal 
interest,  should  be  in  any  fair  sense  a  substitute  for  a  present 
right  to  oross'-examine  the  living  witness  as  to  facts  cohered  by  the 
secondary  evidence,  it  is  essential  that  the  issue  involved  in  the 
two  cases  iSihould  be  substantially  the  same  and  that  the  facts 
now  to  be  proved  should  then  have  been  offered  with  practically 
the  s'ame  bearing  on  the  issue.  In  other  words,  it  must  appear 
that  the  similariity  of  issue  anfl  the  probative  bearing  of  the  facts 

2.  §§  1660  et  seq.  2.    Poe  v.  State,    (Ark.  1910)    129 

3.  Fender  v.  Ramsey  &  Phillips,  131       S.  W.  293. 

Ga.  440,  62  S.  E.  537   (1908).  3.    McMeans    v.    State,     (Tex.    Cr. 

§   1659-1.    Minneapolis  Mill  Co.  V.  App.  1908)   114  S.  W.  837   (justice's 

Minneapolis,   etc.,   E.   Co.,    51   Minn.  inquest). 

304,  53  N.  W.  639   (1893).  §   1660-1.    S  1658. 
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on  it  were  such  on  the  former  trial  as  to  have  made  it  reasonable 
for  the  party  against  whom  the  evidence  is  now  offered  to  inquire 
on  cross-examination  concerning  the  fact  in  its  present  aspect 
■and  application  to  the  case.  It  is,  therefore,  incumbent  upon 
the  party  offering  the  secondary  evidence^-  to  show,  in  an  affirma- 
tive manner,  to  the  satisfaction  of  the  judge,^  either  by  the  evi- 
dence of  witnesses  or  by  production  of  the  record  of  the  former 
suit,*  that  the  issues  in  the  two  cases  are  identical.'  In  most  cases, 
it  will  be  sufficient  to  show  that  they  are  so  similar  as  to  render 
it  probable  that  the  party  or  his  privy  had  a  fair  opportunity  for 
cross-examination  as  to  the  facts  offered  on  the  subsequent  hear- 
ing.® This  is  the  essential  point,  to  which  the  attention  of  the 
court  is  directed. 


2.  Bryant  v.  Owen,  2  Stew.  &  P. 
(Ala.)  134  (1832)  ;  Marshall  v.  Han- 
cock, 80  Cal.  82,  22  Pac.  61  (1889)  ; 
Mitchell  V.  State,  71  Ga.  128  (1883)  ; 
NeflF  V.  Smith,  91  Iowa  87,  58  N.  W. 
1072   (1894). 

3.  Chase  v.  Springvale  Mills  Co., 
75  Me.  156  (1883).  "  The  presiding 
judge  must  determine  in  each  case 
whether  the  prisoner  has  had  full  op- 
portunity of  cross-exaimination ;  and 
if  the  charges  were  entirely  different, 
he  would  not  decide  that  there  had 
been  that  opportunity;  but  where  it 
is  the  same  case,  and  only  some  tech- 
nical difference  in  the  charge,  the 
accused  generally  has  had  full  oppor- 
tunity for  cross-examining."  R.  v. 
Beeston,  6  Cox  Cr.  425,  428,  Dears. 
Cr.  C.  405    (1854),  per  Jervis,  C.  J. 

4.  Ephraims  v.  Murdock,  7  Blackf. 
(Ind.)  10  (1843)  ;  Kutzmeyer  v.  En- 
nis,  27  N.  J.  L.  371  (1859').  See 
also,  Tritch  v.  Perry,  (Colo.  1910) 
108  Pac.  981. 

5.  Alabama. — Coulson  v.  Scott,  52 
So.  436   (1910). 

Gieorgia. —  Radford  V.  R.  Co.,  113 
Ga.  627,  39  S.  E.  108  (1901)  (dis- 
missed suit  renewed). 

Illinois. —  Field  v.  Loftis,  240  111. 
105,  88  N.  E.  281  (1909)  [judgment 
affirmed,  104  111.  App.  530  (1908)]; 
Levine  v.  Carroll,  121  111.  App.  105 
(1905). 


Maryland. —  Hopkins  v.  Stump,  2 
H.  &  J.  301,  303  (1808)  (renewal  of 
dismissed  bill). 

Michigan. —  Jones  v.  Pendleton, 
160  Mich.  388,  17  Detroit  Leg.  N. 
102    (1910). 

Minnesota. — -Watson  v.  R.  Co.,  76 
Minn.  358,  79  N".  W.  308  (1899) 
(amended  declaration). 

New  York. —  Harris  v.  Curtis,  124 
N.  Y.  Sujppl.  263,  139  App.  Div.  393 
(1910). 

Pennsylvania. —  Wertz  v.  May,  21 
Pa.  St.  274,  279  (1853)  (first  action 
ending  in  nonsuit). 

Canada. — Hovey  v.  Long,  33  N.  Br. 
462,  467  (1896).  Where  atrial  court 
admits,  without  objection,  the  former 
evidence  of  available  witnesses  the 
issue  and  the  parties  on  the  former 
trial  being  substantially  the  same,  it 
is  too  late  in  an  appellate  court  to 
raise  any  question  of  procedure. 
Lakshman  v.  Amrit  2  Bombay  L. 
Rep.  386    (1900). 

Q.  Alaiama. —  Simmons  ■;;.  State, 
129  Ala.  41,  29  S.O.  929  (1900); 
Long  V.  Davis,  18  Ala.  801,  80a 
(1851)  (evidence  taken  on  plea  in 
abatement;  admittedp  at  hearing  on 
the  merits). 

Arkansas. —  Woodruff  v.  State,  61 
Ark.  157,  32  S.  W.  102  (1895)  ;  Mc- 
Tighe  V.  Herman,  42  Ark.  285  (1883). 
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CrimincH  Cases. —  The  procsedural  requirement  of  identity  in 
issue  is  insisted  upon  with  especial  stringency  of  administrative 
requirement  in  criminal  cases.^ 

§  1661.  C  [5]  Identity  of  the  Issue);  Effective  Cross-examina- 
tion.—  The  real  object  which  the  court  has  in  view  in  requiring 
that  it  shall  be  satisfied,  before  admitting  evidence  given  in  a 
former  suit,  that  the  parties  in  the  two  actions  were  actually  or 
legally  'the  same  and  that  the  evidence  was  given  on  an  identical 
or  a  >su'bstantially  similar  issue  as  that  on  which  it  is  offered,  is 
to  insure  that  the  party  to  be  affected  by  the  evidence  should  have 
had  a  full  opportunity  for  applying  the  tests  of  cross-examination 


Calif orma. —  Pico  v.  Ouyas,  47  Cal. 
174,  179    (1873). 

Colorado. —  Woodworth  v.  Gorsline, 
30    Colo.    186,    69    Pac.    705     (1902). 

Cormecticut. —  Mechanics'  Bank  v- 
Woodward,  74  Conn.  689,  51  Atl. 
1084    (1903)     (amended    complaint). 

Georgia. —  Whitaker  v.  Arnold,  110 
Ga.  857,  36  S.  E.  231  (1900);  Craw- 
ford V.  Word,  7  Ga.  445,  456   (1849). 

Indiana. —  Ephraims  v.  Murdock,  7 
Blackf.  10   (1843). 

lovoa. — ^Frick  v.  Kabaker,  116  Iowa 
495,  90  N.  W.  498   (1902). 

Kentucky. —  Heth  v.  Young,  11  B. 
Mon.  278,  280  (1850);  Brooks  v. 
Cannon,  2  A.  K.  Marsh.  525   (1820). 

Louisiana. — Rieger's  Succession,  37 
La.  Ann.  104   (1885). 

Maryland. —  Price  v.  Lawson,  74 
Md.  499,  32  Atl.  206  (1891);  Bowie 
V.  O'Neale,  5  H.  &  J.  336,  331  (1831). 
See  also,  Baltimore  Consol.  R.  Co.  V. 
State,  91  Md.  506,  46  Atl.  1000 
(1900). 

Massachusetts. —  Melvin  v.  Whit- 
ing, 7  Pick.  79   (1828). 

Michigan. —  Sohindler  v.  Milwau- 
kee, etc.,  R.  Co.,  87  Mich.  400,  49  N. 
W.  670   (1891). 

Mississippi. —  Broach  v.  Wort- 
heimer-Swartz  Shoe  Co.,  21  So.  300 
(1897). 


Missouri. — Jacoard  v.  Anderson,  37 
Mo.  91,  95    (1865). 

Nelraska. —  Ord  v.  Kaah,  50  Neb. 
335,  69  N.  W.  964  (1897)  (any 
former  trial). 

New  Hampshire. —  Leviston  v. 
French,  45  N.  H.  31  (1863)  ;  Orr  v. 
Hadley,  36  N.  H.  575   (1858). 

New  York. —  Ward  v.  Sire,  65  N. 
Y.  Suppl.  101,  53  App.  Div.  443 
(1900). 

North  Carolina. —  Bryan  v.  Malloy, 
90  N.  'C.    508    (1884). 

Pennsylvania. —  Sample  v.  Coulson, 
9  Watts  &  S.  62    (1845). 

South  Carolina. —  Oliver  V.  E.  Co., 
65  S.  C.  1,  43  S.  E.  307  (1903); 
Parker  v.  Legett,  12  Rich.  198 
(1859). 

Tennessee. — Carter  v.  Stewart,  (Ch. 
App.  1897)   43  S.  W.  366. 

Wisconsin. —  David  Alder,  etc.. 
Clothing  Co.  v.  Thorp,  103  Wis.  70, 
78  N.  W.  184   (1899). 

Canada. —  Bennett  v.  Jones,  5  All. 
(N.  B.)    343    (1852). 

That  different  grounds  of  liability 
arising  from  the  same  transactions 
are  assigned  in  the  successive  actions 
is  not  fatal  to  admissibility.  Hennen 
V.  Monro,  4  Mart.  (K  S.)  [La.]  449, 
451    (1826). 

7.  Somers  v.  State,  (Tex.  Cr.  App. 
1908)    113  S.  W.  533. 
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in  an  efficient  manner*  over  the  whole  of  it.^  One  so  situated  will 
have  been  but  slightly  affected  if,  indeed,  he  is  prejudiced  at 
all  by  the  introduction  of  evidence  given  on  a  former  trial.'  Cbn- 
versely  in  judging  as  to  wheither  two  issues  are  sufficiently  similar 


§  1661-1.  Alabama. —  Turnley  v. 
Hanna,  83  Ala.  139,  2  So.  483  (1886). 

Georgia. —  Hughes  v.  Clarke,  67 
Ga.  19    (1881). 

Indiana. —  Ephraims  V.  Murdock,  7 
Blackf.  10   (1843). 

Iowa. —  Golden  v.  Newbrand,  53 
Iowa  59,  2  N.  W.  537,  35  Am.  Eep. 
257    (1879). 

KentuoJcif. —  CBrian  i>.  Com.,  6 
Bush  563    (1869). 

Louisiana. —  In  re  Mason,  9  Rob. 
105    (1844). 

Maryland. —  Walsh  v.  Mclntire,  68 
Md.  402,  13  Atl.   348    (1888). 

Missouri. —  Breeden  v.  Feurt,  70 
Mo    624    (1879). 

Pennsylvania. —  Zell  v.  Benjamin, 
1  Walk.  113    (1877). 

South  Carolina. —  Yancey  v.  Stone, 
9  Rich.  Eq.  429    (1857). 

Virginia. —  Ritchie  v.  Lyne,  1  Call 
489    (1799). 

England. —  Rex  v.  €owle,  71  J.  P. 
152  (1907)  (coroner's  inquest)  ;  Doe 
V.  Derby,  1  A.  &  E.  783,  3  L.  J.  K.  B. 
191,  3  N.  &  M.  783,  38  E.  C.  L.  363 
(1834).  "As  that  was  a  trial  be- 
tween different  parties,  having  differ- 
ent rights  and  with  whom  the  plaintiff 
had  no  privity,  and  as  he  had  no  oppor- 
tunity to  examine  or  cross-examine 
the  witnesses,  it  would  be  contrary 
to  the  first  principles  of  justice  to 
bind  or  in  any  way  affect  his  inter- 
ests by  the  evidence  given  on  that 
occasion."  Lane  v.  Brainerd,  30 
Conn.  579,  580  (1863).  Lord  Mans- 
field, speaking  of  the  tender  of  "  a 
deposition  or  an  answer  in  evidence 
against  a  person  not  a  party  to  the 
original  suit,"  observed  "  that  cannot 
be  done,  for  this  reason,  because  such 
person  has  it  not  in  his  power  to 
cross-examine."  Goodright  v.  Moss, 
Cowper,  592,  594  (1777).  "A  depo- 
sition   cannot   be   given    in   evidence 


against  any  person  that  was  not  a 
party  to  the  suit;  and  the  reason  is, 
because  he  had  not  liberty  to  cross- 
examine  the  witness."  Buller,  Trials 
at  Nisi  Prius,  239a,   (1767). 

Mere  opportunity  for  cross-exami- 
nation is  not  sufficient  to  secure  ad- 
missibility. One  not  a  party  to  the 
earlier  litigation,  against  whom  a 
piece  of  former  testimony  could  not 
be  offered  cannot  himself  tender  it  in 
evidence  against  one  who  was  a  party 
to  the  former  litigation  and,  as  such, 
cross-examined  the  evidence  fully. 
There  must  be,  it  is  said,  reciprocity. 
Norris  v.  Monen,  3  Watts  (Pa.)  470 
(1835)  ;  Boudereau  v.  Montgomery, 
4  Wash.  C.  C.  186  (1821);  Hum- 
phreys V.  Pensam,  1  Myl.  &  C.  580, 
586  (1836)  ;  Atkins  v.  Humphreys,  1 
Moo.  &  Rob.  523  (1836).  See  also, 
Rushworth  v.  Pembroke,  Hardr.  472 
(1669). 

a.  Morley  v.  Castor,  71  N.  Y. 
Suppl.  363,  63  App.  Div. '38  (1901); 
Noble  V.  McClintock,  6  Watts  &  S. 
(Pa.)  58  (1843);  Rex  V.  Trevanne, 
4  Ont.  Law  Rep.  475    (1902). 

Should  a  cross-examiaiation  be  sus- 
pended and  not  completed,  the  evi- 
dence given  is  incompetent.  Noble  v. 
McClintock,  6  Watts  &  S.  (Pa.)  58 
(1843). 

3.  Where  certain  of  the  parties 
against  whom  the  evidence  is  offered 
could  not  have  cross-examined  the 
statements  when  the  latter  were  origi- 
nally made  the  evidence  is  incompe- 
tent as  against  them.  Turnley  v. 
Hanna,  82  Ala.  139,  3  So.  483  (1886). 
This  naturally  occurs  when  new  par- 
ties not  in  privity  with  the  former  are 
joined  with  them  in  the  second  suit. 
Orr  V.  Hadley,  36  N.  H.  575  (1858)  ; 
Varnum  v.  Hart,  47  Hun  (N.  Y.)  18 
(1888).  The  secondary  evidence  may 
even  be  absolutely  excluded  at  their 
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to  satisfy  the  administrative  discretion  of  the  judge,  a  fair  test 
is  fumisihed  by  inquiring  whether  the  party  against  whom  the 
evidence  is  now  offered  might  reasonably  have  felt  it  incumbent 
upon  him  to  cross-examine  the  testimony  in  the  aspect  in  which 
it  is  at  present  tendered.* 

Identity  of  issue. —  While  the  identity  of  issue  is  essential  to 
an  effective  cross-examination,  where  another  proposition  is  pre- 
sented, a  mere  opportunity  for  cross-examination  does  not  insure 
admissibility  of  the  secondary  evidence  given  at  the  former  trial.^ 

§  1662.  C[5]  Identity  of  the  Issue;  Effective  Cross- 
examination) ;  Opportunity  Sufficient.- — The  canons  of  administra- 
tion do  not  go  so  far  as  to  require  that  the  party  against  whom 
the  evidence  is  tendered  should  actually  have  undertaken  to  cross- 
examine,-^  even  in  a  criminal  case."  It  is  sufficient  if  the  oppor- 
tunity itself  were  presented.*  Subjective  ability  fully  to  utilize 
the  opportunity  when  tendered  is  not  material.     He  need  not 


instance.  Turnley  v.  Hanna,  83  Ala. 
139,  3  So.  483  (1886);  In  re  Rush- 
wortli,  Hardre  473  (1669).  Such  a 
rule  has  no  application  to  cases 
■where  one  of  two  persons  on  the  same 
side  of  a  cause  offers  evidence  of  a  de- 
ceased witness  in  favor  of  the  pro- 
ponent. Provided  it  is  not  offered 
against  his  associate,  he  himself  can- 
not he  deprived  of  the  benefit  of  the 
evidence  because  of  the  fact  that 
his  present  co-party  was  not  joined 
in  the  former  action.  State  v. 
Milam,  65  S.  C.  331,  43  S.  E.  677 
(1903).  It  is  not  essential  that  a 
nominal  party  should  have  had  an 
opportunity  for  cross-examination  at 
the  former  trial.  Wright  v.  Cumpsty, 
41  Pa.  St.  103  (1861).  Nor,  if  the 
analogy  of  a  deposition  be  followed, 
is  it  important  that  other  actual 
parties  in  the  first  proceeding  have 
been  omitted  in  the  second.  Allen  v. 
Chouteau,  103  Mo.  309,  14  S?  W.  869 
(1890).  See  also,  Emery  v.  Fowler, 
39  Me.  336,  63  Am.  Dec.  637  (1855)  ; 
Doe  V.  Powell,  3  C.  &  K.  333  (1853). 
4.  Schindler  v.  Milwaukee,  etc.,  R. 
Co.,  87  Mich.  400,  49  N.  W.  070 
(1891). 


5.  City  of  Spokane  v.  Costello, 
(Wash.  1906)    84  Pac.  653. 

§  1662-1.  McNamara  v.  State,  60 
Ark.  400,  30  S.  W.  763  (1895)  ;  Llan- 
over  V.  Homfray,  19  Oh.  D.  334 
(1881);  Cazenove  v.  Vaughan,  1  M. 
&  S.  4,  14  Rev.  Rep.  377  (1813). 

2.  State  V.  Fitzgerald,  63  Iowa  268, 
19  N.    W.   303    (1884). 

3.  Alabama. —  Wray  v.  State,  45  Sa 
697   (1908). 

Connecticut. —  In  re  Durant,  80 
Conn.   140,  67  Atl.  497    (1907). 

Florida. —  Putnal  v.  State,  47  So. 
864  (1908). 

Louisiana. —  State  l'.  Bollero,  112 
La.  850,  36  So.  754  (1904). 

Maine. —  State  v.  Herlihy,  103  Me. 
310,  66  Atl.  643    (1906). 

Texas. —  Pratt  r.  State,  (Cr.  App. 
1908)    109  S.  W.  138. 

Canada. —  Graham  v.  Frank,  1 
West.  Law  Rep.  Can.  510  (1905).  A 
mere  opportunity  for  cross-examina- 
tion by  the  state  on  a  former  trial  of 
a  witness  for  the  defendant  in  a 
criminal  case  does  not  make  the  depo- 
sition of  his  former  evidence  com- 
petent. Brown  V.  People,  145  111. 
App.   263    (1908). 
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necessarily  be  represented  by  counsel,  if  he  so  elect.*  Nor  is  it 
essential  that  the  party  to  be  'affected  should  have  .been  present 
while  the  testimony  was  being  given  at  the  former  trial.  It  may, 
with  equal  effect,  be  read  over  to  him,  and  if  an  opportunity  for 
examination  is  then  offered  him,  it  is  sufficient  for  the  satisfaction 
of  the  requirement.^  On  the  other  hand,  it  is  not  necessary  to 
show  that  the  party  or  his  counsel  were  actually  present  at  the 
time  and  place  of  hearing.®  That  a  right  to  cross-examine  was 
tendered  to  the  accused  must  affiirmatively  appear.'^  To  admit 
the  evidence  which  a  party  has  had  no  opportunity  to  cross- 
examine  is  really,  in  this  case,  to  refuse  all  opportunity  for  cross- 
examination  whatever,  and  is  said  to  be  "contrary  to  the  first 
principles  of  justice."  ® 

§  1663.  C[5]  Identity  of  the  Issue;  Effective  Cross- 
examination) ;  Waiver. —  Failure  to  take  advantage  of  a  known 
opportunity  for  cross-examination  is  deemed  to  constitute  a 
waiver.-^  It  furnishes  no  ground  for  modifying  the  application 
of  this  canon  of  administration  that  the  party  in  question  had  no 
real  counsel^  and  that  without  professional  assistance  such  an 

Where  several  co-defendants  in  a  afforded.     Eex  v.  Snelgrove,   1  East 

criminal  case  were  present  at  a  former  L.    Eep.    107    ( 1906 )  ;    The   King   v. 

trial  and  the  counsel  for  one  of  them  Snelgrove,      39      Nova     Scotia     400 

cross-examined   a  particular  witness,  (1906). 

this  is  regarded  as  being  a  sufficient  5.  Eex    v.    Smith,    E.    &    E.    309 

opportunity  for  cross-examination  to  (1817).      But   see   the   strictures   of 

admit   the   testimony   of  the   former  Alderson,    B.   on  this   case  given   in 

witness  on  a  subsequent  trial,  other  E.  v.  Beeston,  3  C.  L.  E.  83,  6  Cox 

conditions  being  fulfilled,  against  all  C  C.  435,  Dears.  C.  C.  405,  18  Jur. 

the    defendants.      People    v.    Moran,  1058,  24  L.  J.  M.  C.  5,  3  Wkly.  Eep. 

144  Cal.  48,  77  Pac.  777   (1904).  56    (1854). 

4.  People    V.     Gilhooley,     (N.     Y.  6.  Jackson  v.  Crilly,  16  Colo.  103, 

1907)    80  N.  E.  1116   [affirmed  in  95  36  Pac.  331   (1891). 

N.  Y.  Suppl.  636, 108  App.  Div.  234] ;  7.  Jackson  v.  Crilly,  16  Colo.   103, 

Commonwealth  v.  Lenousky,  206  Pa.  26  Pac.  331  (1891)  ;  O'Brien  v.  Com., 

277,   55    A.   977    (1903).     See    also,  6   Bush    (ICy.)    563    (1869);    Eex  v. 

Poe  V.  State,   (Ark.  1910).  139  S.  W.  Paine,  5  Mod.  163    (1696). 

892.  8.  Lane  v.  Brainerd,  30  Conn.  565, 

For  practical  purposes,  in  the  case  579     (1862).      See    also.    Young    v. 

of  any  intricacy  or   other   difficulty,  Valentine,  177  N.  Y.  347,  69  N.   E. 

the  only  efficient  cross-examination  is,  643    (1904). 

however,    one    by    a    trained    practi-  §  1663-1.  Bradley  v.  Mirick,  91  N. 

tioner.     Where  a  party  is  not  repre-  Y.  393  (1883)  ;  Cazenove  v.  Vaughan 

sented  by  counsel,   it  has,  therefore,  1  M.  &  S.  4,  14  Eev.  Eep.  377  (1813). 

been  deemed  that  no  suitable  oppor-  2.  Eeg.  v.  Lee,  4  F.  &  F.  63  (1864)  • 

tunity  for  cross-examination  has  been  Eex  v.  Smith,  E.  &  E.  309   (1817). 
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opportunity  for  oross-examination  would,  in  many  instances,  be  a 
very  barren  privilege.  Nor  is  tbe  rule  modified  by  the  fact  that 
the  party  was  embarrassed  by  the  absence  of  his  lawyer*  and  was 
not  afforded  an  extended  time  in  which  to  exercise  the  option  to 
cross-examine  personally.*  The  existence  of  such  infirmative  con- 
siderations is  not  deemed  inconsistent  with  the  reception  of  the 
evidence  upon  a  subsequent  trial.  Where  the  party  to  be  affected 
by  the  secondary  evidence  has  announced  an  intention  to  take  no 
further  part  in  pending  proceedings,  subsequent  tender  of  oppor- 
tunity to  cross-examine  is  regarded  as  having  b^n  expressly 
waived.^  For  much  the  same  reason,  where  the  accused  has  him- 
self brought  about  the  situation  of  which  he  complains  he  is  not 
entitled  to  take  advantage  of  it  as  a  ground  for  reversal.  He 
cannot,  for  example,  cause  testimony  to  be  excluded  on  his  own 
objection  and  then  complain  that  he  was  not  permitted  to  cross- 
examine  the  witness  on  it.® 

§  1664.  C[5]  Identity  of  the  Issue);  Identity  of  Subject- 
matter. —  Identity  of  the  issue  is  all-important.  Should  the  pro- 
ponent of  the  secondary  evidence  fail  to  establish  this  essential 
identity  or  similarity  of  issue,  it  will  not  enforce  his  request  for 
the  introduction  of  the  evidence  to  show  to  the  court  that  the  two 
actions  concerned  the  same  su.bject-matter,-'  or  even  that  proof 
was  directed  to  the  establishment  of  a  fact  which  is  material  in 
both  cases.^  Thus,  evidence  given  at  a  coroner's  inquest  regard- 
ing the  cause  of  death  of  a  member  of  a  benefit  order  will  not  be 
evidence  in  favor  of  the  association  on  an  issue  of  the  member's 

3.  Bradley  v.  Miriok,  91  N.  Y.  293  32  Pac.  61  ( 1889 ) .  But  see  also, 
(1883).  Rucker  v.   Hamilton,   3  Dana    (Ky.) 

4.  Cazenove  v.  Vaughan,  1  M.  &  S.  36  (1835)  ;  Fuentes  v.  Gaines,  25  La. 
4,  14  Rev.  Rep.  377  (1813).  Ann.  85    (1873)  ;   Jones  v.  Wood,  16 

5.  Bostick  V.  State,  3  Humphr.  Pa.  St.  25  (1851).  Where  defendant 
(Tenn.)  344  (1842);  McCombie  v.  and  P.  were  both  indicted  for  larceny 
Anton,  6  M.  &  G.  27,  6  Scott  N.  R.  of  money  obtained  through  a,  forged 
923,  46  E.  C.  L.  26   (1843).  draft,  and  defendant  was  separately 

6.  Spencer  v.  State,  (Wia.  1907)  tried  before  P.,  and  was  not 
112  N.  W.  462.  charged     with     conspiracy,     evidence 

§     1664-1.  Melvin    v.    Whiting,    7  given  by  P.  in  the  police  court,  by 

Pick.    (Mass.)    79    (1838);  Norris  v.  which  he  attempted  to  fix  the  crime 

Monen,  3   Watts    (Pa.)    465    (1835).  on    defendant,    was    inadmissible    as 

See  also.  Long  v.  Davis,  18  Ala.  801  against  him.     People  v.   Hutchinga, 

(1851).  (Mich.  1904)  11  Detroit  Leg.  N.  367, 

2.  Marshall  v.  Hancock,  80  Cal.  82,  100  N.  W.  753. 
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suicide  in  an  action  for  benefits  by  tbe  beneficiary  in  tbe 
certificate.* 

To  be  sure,  an  early  attempt  was  made,  in  tbe  English  court 
of  chancery,  to  modify  this  rule  of  practice  so  far  as  to  regard 
sxibstantial  similarity  in  the  questions  raised  as  sufficient  for  ad- 
missibility.* 'Still,  it  may  be  confidently  said  that  no  such  dis- 
tinction between  the  rules  applied  in  equity  and  at  law  is  at  pres- 
ent recognized.^ 

§  1665.  C  [5]  Identity  of  the  Issue);  Immaterial  Variations. 

—  Much  diversity  in  less  important  respects  is  deemed  imma- 
terial, provided  only  the  substantial  similarity  of  the  issues  on 
which  the  evidence  was  given  is  firmly  established.  For  example, 
the  subsequent  pleadings  may  have  been  changed  by  amendment,^ 
or,  it  may  even  happen  that  the  form  of  the  respective  actions 
has  since  been  much  more  radically  altered.^  The  first  case  may 
have  been  a  criminal  complaint,  the  second  a  civil  action^  or  vice 
versa.*    The  earlier  hearing  may  have  been  in  equity,  the  second 


3.  Boehme  v.  Sovereign  Camp  of' 
Woodmen  of  the  World,  (Tex.  Civ. 
App.  1904),  85  S.  'W.  444. 

4.  Carrington  v.  Cornock,  3  Sim. 
567,  2  Eng.  Ch.  567  (1829);  Byrne 
V.  Frere,  1  Moll.  396  (1828);  London 
V.  Perkins,  3  Bro.  P.  C.  602,  1  Eng. 
Reprint  1524  (1734);  Nevil  V.  John- 
son, 2  Vern.  Ch.  447,  33  Eng.  Reprint 
886    (1703). 

6.  Blagrave  v.  Blagrave,  1  De  G. 
&  Sm.  252,  11  Jur.  744,  16  L.  J.  Ch. 
346    (1847). 

§  1665-1.  Doyle  v.  Wiley,  15  III. 
576,  578  (1854);  Weatherby  V. 
Brown,  106  Mass.  338   (1871). 

2.  Alalama. —  Long  v.  Davis,  18 
Ala.  801  (1851)  (plea  in  abatement; 
hearing  on  merits). 

Connecticut. —  Spear  v.  Coon,  33 
Conn.  292  (1864)  (motion  for  new 
trial  and  new  trial ) . 

Delaware. — Rash  v.  Purnel,  3  Hair. 
448,456  (1838)  (hearing  on  petition 
for  review,  hearing  on  merits ) . 

Geor-jfio..— Atlanta  &  W.  P.  R.  Co. 
V.  Venahle,  65  .Ga.  55,  (1880)  (mother 
for  personal  injuries;  child  for 
mrother's  death ) . 

New    York. —  Osborn    v.    Bell,     5 


Denio  370,  377  (1848)  (trover  for 
conversion  and  assumpsit  for  value 
of  the  converted  chattels). 

North  Carolina. —  Mabe  v.  Mabe, 
122  N.  C.  552,  29  S.  E.  (1898)  (eject- 
ment and  contract  on  notes  given  for 
the  purchase  money  of  the  land) . 

Pennsylvania. —  Evans  v.  Reed,  78 
Pa.  St.  415   (1875). 

3.  Gavan  v.  Ellsworth,  45  Ga.  283, 
388  (1872)  ;  Charlesworth  v.  Tinker, 
18  Wis.  633,  635  (1864).  "The  ad- 
missibility of  such  evidence  seems  to 
turn  on  the  right  to  cross-examine, 
rather  than  on  the  precise  identity  of 
the  parties."  Krueger  v.  Sylvester, 
100  Iowa  647,  648,  69  N.  W.  1059 
(1897). 

4.  State  V.  N".  0.  Water  Works  Co., 
107  La.  1,  31  So.  395  (1901);  Biddy 
V.  State,  (Tex.  Cr.  App.  1908),  108 
S.  W.  689;  R.  v.  Castro  (Tichborne 
Case),  Charge  of  Cockburn,  C.  J.,  II, 
305    (1874). 

The  parties  being  different,  it  has, 
however,  been  held  that  evidence 
taken  in  a  civil  suit  is  not  admissible 
in  a  criminal  action.  Luckie  v.  State, 
33  Tex.  Cr.  562,  28  S.  W.  533  (1894). 
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at  eominon  law.^     Or  this  order  may  equally  well  have  been 
reversed, 

§  1666.  C[5]  Identity  of  the  Issue);  Position  of  the  Parties 
on  the  Eeoord. — If  this  identity  or  satisfactory  similarity  between 
the  issues  raised  in  the  two  cases  be  established,  it  is  not  material 
that  the  position  of  the  parties  on  the  record  of  the  first  case  is 
reversed  on  the  second.  The  plaintiff  is  entitled  to  use  evidence 
originally  offered  by  the  defendant;^  and  the  latter,  in  turn, 
may  avail  himself  of  testimony  which  the  plaintiff  originally 
produced.^  Such  a  rule  of  administration  is,  however,  subject  to 
any  requirement  of  the  substantive  law.  The  party  offering  the 
evidence  at  the  second  trial  must,  if  it  is  to  be  received  on  his 
tender  of  it,  have  been  capable  of  offering  it  at  the  former  hearing. 
It  follows  that  if,  by  reason  of  some  disqualification,  he  could  not 
have  tendered  it  at  the  former  trial,  he  cannot  be  permitted  to 
use  it  on  the  second.^ 

§  1667.  (15^  Identity  of  the  Issue);  Radical  Differences  Per- 
mitted.—  Even  more  radical  differences  than  a  mere  change  in  the 
position  of  parties  on  the  record  have  been  permitted.  For  ex- 
ample, in  a  criminal  case  the  successive  hearings  may,  without 
excluding  the  evidence,  have  been  upon  different  indictments.^ 
In  general,  such  dissimilarity  in  the  form  of  accusation  will  be 
permitted  as  is  consistent  with  knowledge  on  the  part  of  the  ac- 
cused that  his  alleged  liability  arises  from  the  existence  of  a  cer- 
tain limited  number  of  easily  understood  facts,  the  legal  effect  of 
which  may  properly  be  stated  in  different  ways.^    Thus,  evidence 

5.  Haupt  V.  Henninger,  37  Pa.  St.  §  1667-1.  Reynolds  v.  U.  S.,  98  U. 

138,   140    (1860).  S.   145,   25  L.  ed.   244    (1878);   E.  V. 

§  1666-1.   Morgan  v.  Nioholl,  L.  R.  Smith,  R.  &  R.  339   (1817)    (robbery 

2  C.  P.  117,  12  Jur.  N.  S.  963,  36  L.  and  murder). 

J.  C.  86,  15  L.  T.  Rep.  N.  S.  184,  15  2.  Kansas.— State    v.    Wilson,    24 

Wkly.  Rep.  110   (1866).  Kan.   189,   36  Am.  Rep.  257    (1880). 

2.  Morgan  v.  Nioholl,  L.  E.  2  C  Louisiana. —  State  v.  Simien,  30 
P.   117,  12  Jur.  N.  S.  963,  36  L.  J.  La.  Ann.  296  (1878). 

C.  P.  86,  15  L.  T.  Rep.  N.  S.  184,  15  MisscMri.—  State  r.  Elliott,  90  Mo. 

Wkly.  Rep.   (1866).  350,  2  S.  W.  411   (1886). 

3.  House  V.  Camp,  32  Ala.  541  Texas. —  Dunlap  v.  State,  9  Tex. 
(1858);  Union  Bank  v.  Jones,  4  La.  App.  179,  35  Am.  Rep.  736  (1880). 
Ann.  220  (1849)  ;  George  V.  Pisk,  33  England. —  Brown  V.  White,  24  W. 
N.  H.  32,  48  (deposition)  (1855);  Rep.  456,  Jessel,  M.  R.  (1876);  Reg. 
Crary  v.  Sprague,  12  Wend.  (N.  Y.)  v.  Williams,  12  Cox  C.  C.  101 
41,  87  Am.  Bee.  110   (1834).  (1871);    R.   v.    Lee,    4    F.    &    F.    63 
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given  at  hearings  on  charges  of  assault  with  intent  to  kill  ^  or  of 
wounding  with  intent  to  do  grievous  bodily  harm*  may  be  used 
on  an  indictment  for  homicide  arising  out  of  the  same  transaction.' 
A  deposition  given  on  a  charge  for  obtaining  money  by  false 
pretences  may  be  used  on  a  subsequent  indictment  for  forgery 
drawn  from  the  same  facts.®  Examples  of  that  overfineness  in 
legal  reasoning  which,  in  connection  with  the  presumption  that 
prejudice  exists  where  technical  error  appears/  so  seriously  im- 
pedes the  administration  of  criminal  justice  in  the  United  States,* 
may  occasionally  be  observed  also  in  this  direction.®    The  issues. 


(1864)  (robbery  and  murder;  ad- 
mitted) ;  Eeg.  V.  Beeston,  6  Cox  C.  C. 
425,  3  C.  L.  R.  82,  Dears.  C.  C.  405, 
18  Jur.  1058,  24  L.  J.  M.  C.  5,  3 
Wkly.  Rep.  56  (1854)  ;  R.  v.  Dilmore, 
6  Ck)x  Cr.  53  (1853)  (felonious 
wounding  and  manslaughter;  ad- 
mitted ) . 

Canada. —  R.  v.  Hamilton,  13  Man. 
354    (1898)    (abortion)-. 

The  test  applied  is,  did  the  party 
have  an  adequate  opportunity  for 
cross-examination  ?  "  The  question 
really  is  whether  the  deposition  was 
taken  under  such  circumstances  that 
the  accused  had  full  opportunity  of 
cross-examination."  R.  v.  Beeston,  6 
Cox  Cr.  435,  437,  Dears.  Cr.  C.  405 
(1854),  per  Alderson,  B. 

To  reconcile  the  decisions  would  be 
difficult,  as  might  naturally  be  antici- 
pated in  connection  with  rulings  as 
to  a  matter  really  of  administrative 
discretion.  Evidence  taken  at  a  hear- 
ing for  the  larceny  of  a  mule  is  not, 
it  has  been  held,  admissible  on  a  trial 
for  the  larceny  of  a  buggy  taken  at 
the  same  time.  Davis  v.  State,  17 
Ala.  357  (1850).  In  like  manner, 
where  a  father  sues  for  loss  of  serv- 
ices caussed  by  personal  injuries  to 
a  minor  child,  evidence  taken  on  a 
prior  suit  by  the  child,  through  his 
father  as  next  friend,  to  recover  for 
damages  resulting  from  the  same 
injuries  has  been  regarded  as  incom- 
petent. Hooper  v.  R.  Co.,  113  Ga. 
96,  37  S.  E.  165  (1900).  The  issue 
on  a  claim  for  free  fishery  in  the 
Merrimack  river  has  been  decided  to 


be  different  from  that  on  a  claim  for 
a  several  iishery  in  the  same  stream. 
Melvin*.  Whiting,  7  Pick.  81  (1838). 
In  view  of  these  decisions,  it  is  not 
surprising  to  find  it  said  that  evi- 
dence given  on  an  action  by  a  minor, 
brought  by  his  guardian  for  personal 
injuries,  will  not  be  received  on  a, 
suit  by  his  parent  for  loss  of  service 
caused  by  the  same  injuries.  Metro- 
politan St.  R.  Co.  V.  Gumby,  39  C 
■C.  A.  455,  99  Fed.  193  (1900).  See 
also  M'Morine  v.  Storey,  4  Dev.  &  B. 
(N.  C.)  189  (1839);  Reed  v.  Gold, 
(Va.  1903)   45  S.  E.  868. 

3.  State  V.  Wilson,  34  Kans.  189, 
194  (1880);  Dunlap  v.  State,  9  Tex. 
App.    179,   35   Am.   Rep.   736    (1880). 

4.  Eeg.  V.  Beeston,  3  C.  L.  R.  83,  6 
Cox  C.  C.  425,  Dears.  C.  0.  405,  18 
Jur.  1058,  24  L.  J.  M.  C.  5,  3  Wkly. 
Rep.  56   (1854). 

5.  But  see  R.  v.  Ledbetter,  3  C.  & 
K.  108  (1850)  (case  greatly  dis- 
credited by  later  decisions). 

G.  Reg.  V.  Williams,  13  Cos  C.  C. 
101    (1871). 

7.  §§  320  et  seq. 

8.  §§  323  et  seq. 

9.  Dukes  V.  State,  80  Miss.  353,  31 
So.  744  (1903)  (evidence  on  a  trial 
for  robbery  not  admissible  on  a  trial 
for  murder  committed  in  carrying  out 
the  robbery).  For  instance,  on  an 
indictment  for  perjury,  evidence 
taken  in  the  civil  action  in  which 
the  perjury  is  alleged  to  have  been 
committed  will  be  excluded.  Watkins 
V.   U.   S.,    5    Okla.   739,   50   Pac.    88 

(1897). 
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if  identical  or  similar,  need  not  have  related  even  to  the  same 
subject-matter.^"  So  also,  it  is  immaterial  that  either  or  both 
cases  involved  the  settlement  of  other  issues  than  the  one  common 
to  the  two  proceedings^^  or  that  the  parties,  or  certain  of  them, 
are  different,^^  provided  that  a  suitable  relation  is  shown  to  have 
existed  on  the  two  oocasions.^^ 

§  1668.  (6)  Identity  of  the  Parties. —  It  remains  to  consider  a 
qualifying  condition  of  no  small  importance  upon  the  admissi- 
bility of  the  secondary  evidence  of  the  testimony  given  at  a  former 
trial,  the  identity  of  the  parties.  It  is  incumbent  upon  the  pro- 
ponent of  evidence  of  la  witness  given  at  a  former  hearing  to  sat- 
isfy the  court  that  the  party  against  whom  the  testimony  is  now 
offered  was  present  on  the  earlier  occasion,  either  personally,  or 
through  some  one,  who,  under  the  rules  of  substantive  law,  was 
entitled  to  represent  him,  in  this  particular  connection.  If  this 
condition  is  complied  with  the  secondary  evidence,  so  far  as  iden- 
tity of  parties  is  concerned,  is  admissible,  provided  that  when  the 
present  party  was  represented  by  another  at  the  former  trial,  the 
latter  should  have  had  .an  adequate  motive  effectively  to  present 
to  the  court  the  interest  which  the  party  himself  now  holds.-^    The 

10.  Jones  V.  Wood,   16  Pa.  St.  25,  Georgia. —  Hughes  v.  Clark,  67  Ga. 
43     (1851)      (suits    as    to    different  19,  23    (1881);   Haslam  v.  Campbell, 
tracts  of  land  affected  by  the  same  60  Ga.  650,  654    (1878). 
boundary  line);   Doe  v.  Derby,   1  A.  Iowa. —  Shaul  v.   Brown,    28    Iowa 
&  E.  783,  3  L.  J.  K.  B.  191,  3  N.  &  37,   50    (1869). 

M.  783,  28  E.  C.  L.  363    (1834)  ;  Doe  Kentucky .— A.rAerrj  v.  Com.,   3   J. 

V.    Foster,    1    A.    &    E.    791     (1834)  J.  Marsh.  183   (1830). 

(ejectment    for    different    tracts    of  Massachusetts.— V^s.Txen.  v.  Xichols, 

land  based  on  the  same  claim  of  heir-  g   Mete.   261    (1843). 

®"'P '  •  Mississippi. — Strickland  v-  Hudson, 

11.  Lathrop    v.    Adkisson,    87    Ga.  55  jiisg_  335,  241    (1877). 

339,    18   S.   E.    517    (1891);    Yale  v.  Missouri.- Co^xghVm   v.    Haeussler, 

Comstock,  112  Mass.  267    (1873).  gg  j^^^    j^gg   ^g^g) 

12.  Woodworth  V.  Gorsline,  30  Mo»ian<i.- O'Meara  r.  McDermott, 
Colo.  186,  69  Pac.  705  (1902)  (first  ^^  ^^^^_  ^^^  ^^^  ^^^  ^^^^  ^^g^g^. 
suit  against  sheriff;  second  against  ^_  ^^^^^^^^  ,^g  p^^_  g^^  ^^g^^^^ 
creditor  iointly  liable).  But  see  Peo-  ,,  „  ,.  ^  „  ,, 
pie's  N.  Bank\..  Mulkey,  94  Te.x.  395,  ^'ero  Bam.psh^re.-  Orr  v.  Hadley, 
60S.  W.  753    (1901).  36  N.H.  580(1858). 

13    5  1672  New    York. —  Jackson    v.    Lawson, 

§  'l668-l.'4Z(j6amo.-Clealand  v.       ^^    J°l>"-     ^44    (1818);     Jackson    r. 

Huie,  18  Ala.  347   (1850).  bailey,  3  John.   20    (1806). 

OaKformo.— McDonald    v.    Cutter,  ^°''*'^  CaroUnxi.- Btewurt  r.  Eeg- 

120  Cal.  44,  53  Pac.  120   (1898).  ister,  108  N.  C.  588,  591,  13  S.  E.  234 

Delaware. —  Dawson     v.    Smith,  3       (1891);    Bryaji  V.  Malloy,   90  N.   C. 

Houst.  335,  340    (1866).  508,  510    (1884). 
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requirement  is  the  same  whether  the  action  on  whidh  the  evidence 
is  offered  is  civil  ^  or  criminal.*  This  condition  for  admissibility 
must,  hov^ever,  be  taken  in  connection  with  others,  e.  g.,  similarity 


Pennsylvania. —  Wright  l>.  Ciimp- 
sty,  41  Pa.  St.  Ill   (1861). 

Scntth  Carolina. —  Mathews  v.  Col- 
burn,  1  Strobh.  269   (1847). 

South  Dakota. —  Smith  v.  Hawley, 
8  S.  D.  363,  66  N.  W.  943  (1895). 

Virginia. —  Kowe  v.  Smith,  1  Call 
487    (1799). 

United  States. —  Boardman  i'.  Eeed, 
6  Pet.  338,  340    (1833). 

England. —  Banbury  Peerage  Case, 
App.  to  LeMarchant'&  Gardner  Peer- 
age Case,  410  (1810).  "It  seems  to 
depend  ra1!her  upon  the  right  to 
cross-examine  than  upon  the  precise 
nominal  identity  of  the  parties.'' 
Bailey  v.  Woods,  17  N.  H.  373 
( 1845 ) .  "It  is  against  natural  jus- 
tice that  a  man  should  be  concluded 
by  proofs  in  a  cause  to  which  he  was 
not  a  party."  BuUer,  Trials  at  Nisi 
Prius,   339a    (1767). 

Depositions  as  illustrations. —  Many 
of  the  cases  to  which  reference  is 
made  in  this  and  the  following  sec- 
tion concern  depositions,  rather  than 
former  evidence  given  ore  tenus.  The 
similarity  of  legal  reasoning  affecting 
former  evidence  and  depositions  in 
respect  to  parties  and  issues  is  such 
that  a  court  may  reasonably  be  ex- 
pected to  give  weight,  in  a  case  of 
former  oral  evidence,  to  judicial  ac- 
tion regarding  depositions  where  the 
question  is  presented  upon  similar 
states  of  fact. 

2.  Alabama. —  Smith  v.  Keyser, 
115  Ala.  455,  33  So.  149    (1896). 

Arkansas. —  McTighe  v.  Herman, 
42  Ark.  385    (1883). 

California. —  Marshall  v.  Hancock, 
80   Cal.   83,   23   Pac.    61    (1889). 

Colorado. —  Toustelotte  v.  Brown, 
4  Col.  App.  377,  36  Pac.  73    (1894). 

Georgia. —  Hughes  v.  Clark,  67  Ga. 
19    (1881). 

Indiana. —  Earl  V.  Hurd,  5  Blackf. 
248    (1839). 


Kentucky. —  Eucker  v,  Hamilton, 
3  Dana  36    (1835). 

Louisiana. —  Stockmeyer  v.  Weid- 
ner,  32  La.  Ann.  106   (1880). 

Michigan. —  Mason  v.  Kellogg,  38 
Mich.  133   (1878). 

New  Hampshire. —  Orr  v.  Hadley, 
36  N.  H.  575   (1858). 

New  York. —  Morehouse  v.  More- 
house,  17  Abb.  N.   Cas.  407    (1886). 

North  Carolina. —  Harper  v.  Bor- 
row, 28  N.  C.  30   (1845). 

Ohio. —  Summons  v.  State,  5  Ohio 
St.   325    (1856). 

Pennsylvania. — Wright  v.  Cumpety, 
41  Pa.  St.  103  (1861). 

Tennessee. — ^Killingsworth  v.  Brad- 
ford, 3  Overt.  304   (1813). 

Texas. — Austin  v.  Dungan,  46  Tex. 
236    (1876). 

United  States. —  Tappan  v.  Beards- 
ley,  10  Wall.  437,  19  L.  ed.  974 
(1870). 

3.  Alahcuma. —  Simmons  v.  State, 
129  Ala.  41,  39  So.  939  (1901)  ; 
Thompson  v.  State,  106  Ala.  67,  17 
So.  513    (1894). 

California. —  People  v.  Devine,  45 
Cal.  456    (1873). 

Illinois. —  Barnett  v.  People,  54  111. 
325' (1870). 

Iowa. —  State  v.  Smith,  103  Iowa 
656,  73  N.  W.  379  (1897);  State  v. 
Porter,  74  Iowa  623,  38  N.  W.  514 
(1888). 

Massachusetts. —  Com.  v.  Richards, 
18  Pick.  434,  29  Am.  Dec.  608 
(1836). 

Missouri. —  State  v.  Able,  65  Mo. 
357   (1877). 

Nevada. — State  v.  Johnson,  13  Nev. 
131    (1877). 

New  York. —  People  v.  Mullins,  39 
N.  Y.  Suppl.  361,  5  App.  Div.  172 
(1896). 

Ohio. —  Summons  v.  State,  5  Ohio 
St.  325   (1856). 
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of  issue,  opportunity  for  cross-examination,  etc.  Should  these 
conditions  be  fulfilled,  a  mere  diversity  of  capacity,  in  one  or 
both  of  the  parties  as  between  the  two  cases,  as  where  a  party 
appears  in  the  one  case  in  a  personal  and  in  the  other  in  a  repre- 
sentative capacity,*  is  not  treated  as  ground  for  rejecting  the  evi- 
dence. On  the  other  hand,  should  the  pari;ies  to  the  successive 
actions  be  different,  the  fact  that  the  issue  on  which  both  cases 
were  tried  is  the  same  is,  for  obvious  reasons,  regarded  as 
immaterial.^ 

§  1669.  (16']  Identity  of  the  Parties);  Actions  in  Rem On 

proceedings  in  rem^  including  in  England,  to  a  limited  extent, 
settlement  cases,^  the  requirement  as  to  identity  of  parties  is 
greatly  modified  from  that  existing  in  personal  actions.^  Under 
certain  circumstances,  a  judge  will,  in  this  connection,  treat  as  a 
party  one  who  might,  at  his  own  option,  have  taken  the  status 
of  one  in  an  action  in  rem.^  The  position  of  the  respective  parties 
on  the  record  is  even  of  less  consequence  in  an  action  in  rem  than 
on  an  action  in  personam,  provided  that  the  party  to  be  affected 
by  the  former  testimony  can  fairly  be  regarded  as  having  had, 
either  personally  or  by  representative,  an  effective  right  of  cross- 
examining  the  testimony  as  given  on  the  earlier  occasion.^ 

§  1670.  (  Z^l  Identity  ot  the  Parties);  Agency. — Agency  is 
not  privity.  Though  the  former  statement  of  a  principal  is  ad- 
missible on  a,  subsequent  trial  against  his  tagent,"-  this  result  is  due 

Texas. — Hart ».  State,  15  Tex.  App.  F.    Ry.    Co.    v.    Peacock,     (Tex.    Civ. 

202,  49  Am.  Rep.   188    (1883).  App.  1910)    128  S.  W.  463. 

Wisconsin.— Ja.ckson    v.    State,  81  §   1669-1.    Wells  v.  Mge.   Co.,  109 

Wis.   127,  51  N.  W.   89    (1892).  Ala.    430,    20    So.    136    (1896).      See 

United  States.— v.  S.  v.  Macomb,  also,  Lougee  v.  Bray,  42  Minn.   323, 

26  Fed.  Oas.  No.  15,  702,  5  McLean  44  N.  W.  194   (1890)    (two  interven- 

286    (1851);  U.  S.  V.  Wood,  26  Fed.  o^s  tendering  same  issue). 

Cas.  No.  16,756,  3  Wash.  C.  C.  440  2.    Rex   v.  Eriswell,  3    T.  E.    707 

(1818).  (1790)- 

4.  Smith  V.  Keyser,  115  Ala.  455,  3.   Lawrence  v.  Maule,  4  Drew.  472, 

22  So.  149   (1897)    ("too  technical")  ;  f  ^-  ^-  '^h-  681,  T  Wkly.  Rep.  314 

Pratt,  Hurst  &  Co.  v.  Tailer,  119  N.  .^l\  „     ,         ^     .„      „ 

,r  o  „„„.„-.        x^-     J  .. *•    Llanover  v.  Homfray,  L.  E.  19 

Y.  Supp.  803,  135  App.  D,v.  1  (1909).      ,p^_  ^    ^^^   ^^^^^^_ 

5.  Patty  V.  Salem  Flouring  Co.,  5  ^„  ^^  Wiltsey's  Will.  (Iowa 
(Or.   1908)    96  Pac.   1106   [judgment      iggg)    109  N.  W.  776. 

modified     on     rehearing.— Patty     v.  §  1670-1.    Goodrich  v.  Hanson,  33 

Salem  Flouring  Mills  Co.,  (Or.  1908)  111.  498,  508  (1864);  Domville  V. 
98  Pac.  521].    See  also,  Gulf,  C.  &  S.      Ferguson,  17  N.  Br.  40   (1877). 
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rather  to  the  rules  of  the  substantive  law  relating  to  agency  ^than 
to  those  of  the  law  of  privity. 

§    1671.   C[6]   Identity  of  the  Parses; ;  Nominal  Parties. — 

Certain  changes  as  to  parties  upon  the  record  do  not  seem  greatly 
to  afiect  the  operation  of  the  present  rules.  As  in  case  of 
the  procedural  regulations  relating  to  admissions^  the  substance 
of  the  situation  alone  is  considered  by  judicial  administration. 
It  follows  that  when  a  nomimal  party  is  either  added  to  the  record 
or  taken  from  it,  the  administrative  operation  of  the  rule  in  ques- 
tion is  not  affected.  In  other  words  the  addition  of  a  nominal 
party  to  the  record^  or  the  substitution  of  a  person  beneficially 
interested  for  the  nomiiJal  party  by  whom  he  had  previously  been 
represented,^  is  not  regarded  as  matter  of  administrative  impor- 


§  1671-1.     §§  1234  et  seq. 

2.  Holmes  v.  Boydston,  1  Neb. 
346,  354  (1870);  Salmer  v.  Lathrop, 
10  S.  D.  216,  72  N.  W.  570  (1897); 
Wright  V.  Tatham,  1  A.  &  E.  3 
(1834). 

Should  the  new  party  possess  a  sub- 
stantial interest,  the  formei»  evidence 
may  still  be  competent  against  the 
newcomer  should  the  latter  stand  in 
some  relation  of  privity  to  an  origi- 
nal party.  Goodlett  v.  Kelly,  74  Ala. 
219  (1883).  Otherwise,  where  new 
parties  having  substantial  rights  are 
added  in  the  subsequent  suit,  the 
former  evidence  is  excluded. 

Iowa. — Brown  v.  Zaohary,  102  Iowa 
433,  71  N.  W.   413    (1897). 

Kentucky. — ^Kerr  v.  Gibson,  8  Bush 
129  (1871)  (evidence  excluded  as  to 
new  party). 

Ohio. —  Ryan  v.  O'Connor,  41  Ohio 
St.  368,  372    (1884). 

Pennsylvania. —  Walker  v.  Walker, 
16  S.  &  R.  379,  381  (1827)  (rejected 
as  against  the  new  party). 

South  Carolina. —  State  v.  Milam, 
65  S.  C.  321,  43  S.  E.  677  (1903) 
(evidence  rejected  as  against  new 
party). 

United  States. —  Boudereau  v. 
Montgomery,  4  Wash.  C.  C.  186 
(1821). 

England. —  Pratt  v.  Barker,  1  Sim. 
1,  5   (1826).     If  a  bill  is  amended  by 


adding  parties  after  witnesses  have 
been  examined,  their  depositions  can- 
not be  read  against  the  new  parties. 
Pratt  V.  Barker,  1  Sim.  1,  5  ( 1826 ) . 
The  same  administrative  action  has 
been  taken  where  certain  substantial 
parties  in  the  first  proceeding  are  not 
joined  in  the  second.  Lyons  v.  Mar- 
cher, 119  Cal.  382,  51  Pac.  559 
(1897)  ;  Oliver  V.  R.  Co.,  (Ky.  1895) 
32  i&.  W.  759 ;  Waterhouse  v.  Water- 
house,  130  Mich.  89,  89  N.  W.  585 
(1902).  See,  however,  contra,  Phila- 
delphia W.  &  B.  R.  Co.  V.  How- 
ard, 13  How.  (U.  S.)  307,  335 
(1851). 

A  reasonable  exception. —  There  is, 
however,  a  just  exception  to  this  rule. 
In  actions  consolidated  by  order  of 
court,  rights  of  any  party  to  the  use 
of  former  evidence  will  be  preser.ved 
on  the  same  basis  that  would  have 
existed  had  the  suits  been  separately 
tried.  Wolters  v.  Rossi,  126  Cal.  644, 
59  Pac.  143  (1899).  But  see,  to  a 
contrary  effect,  Wood  v.  Swift,  81  N. 
Y.  31    (1880). 

3.  Hulin  V.  Powell,  3  C.  &  K.  323 
(1852).  "The  admissibility  of  depo- 
sitions in  oases  of  this  kind  does  not 
depend  on  mere  technical  grounds; 
and  one  question  is,  Had  the  lessor 
of  the  plaintiff  an  opportunity  of 
cross-examining  the  witness?  He 
certainly  had,  and  I  see  no  fair  rea- 
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tancse  in  this  connection.  In  like  manneor,  the  joinder  on  a  present 
record  of  persons  whose  coining  into  the  case  fails  to  affect,  in 
any  material  degree,  the  identity  of  the  issue  or  the  right  to  cros'S- 
examination,*  does  not  impair  the  admissibility  of  the  former 
evidence. 

Mutatis  mutandis,  the  rule  is  the  same  where  a  party  whose 
omission  from  the  record  fails  to  alter  the  issue  or  the  opposing 
party's  right  of  cross-examination,  has  been  dropped  in  the  second 
case. 

Persons  hen&ficially  interested. — Where  one  proceeding  is  made 
a  test  case,  and  parties  in  other  actions  whose  interest  will  be 
affected  by  the  decision  in  the  selected  case  contribute  to  the  ex- 
penses of  the  latter,  a  relation  of  privity  or  agency  may  be  said 
to  be  established  between  the  parties  representing  the  interest  in 
the  original  suit  and  those  beneficially  interested  on  the  same  side. 
Thus,  in  a  suit  for  infringement  of  a  patent  the  evidence  of  a 
now  unavailable  witness  given  in  a  test  case  will  be  admissible,  to 
show  infringement  against  other  alleged  offenders  who  have  con- 
tributed to  the  expenses  of  a  test  case.**  The  right  to  an  effective 
cross-examination  of  former  testimony  is  so  far  the  criterion  of 
identity  of  parties  that  where  one  who  is  in  no  sense  connected 
with  the  record  except  by  community  of  interest  and  entire  or 
partial  control  of  the  proceedings  has  enjoyed  this  privilege  in 
respect  to  certain  testimony  on  a  former  trial  which  affects  his 
interests  it  will  be  admissible  against  him.®  The  right  of  con- 
trolling, in  whole  or  in  part,  the  proceedings  in  which  the  original 

son  for  supposing  that  the  cross-ex-  and  subpoenaed  as  a  witness."  Wright 

amination  would  have  been  to  a  dif-  v.  Tatham,  1  A.  &  E.  3,  18  (1834). 
ferent   effect,   whether   the   lessor   of  5.    Rumford    Chemical     Works     i\ 

the  plaintiff  knew  or   did  not  know  Hygienic  Chemical  Co.,  (N.  Y.  1908) 

whether  Mr.  P.  was  the  real  defend-  159  Fed.  436,  86  C.  C.  A.  416. 
ant."     Hulin  v.  Powell,  3   C.   &  K.  G.   So  where  defendants  though  not 

323   (1853).  parties   to  a  prior   action,  employed 

4.    Tindal,  C.  J.:     "Mr.  Tathaan,  lawyers  to   defend    it,   and   were   in 

the  lessor  of  the  plaintiff  in  this  ae-  fact   represented  therein  by  counsel, 

tion,   had   precisely  the   same  power  the   judgment  rendered   was  binding 

of  objecting  to  the  competency  of  B.,  on  them,  so  that  depositions  taken  in 

the  same  right  of  cross-examination,  that  suit  might  be  used  against  them 

and  of  calling  witnesses  to  discredit  in  subsequent  proceedings,  as  though 

or  contradict    his    testimony,  on  the  defendants   had   been   in   legal   form 

former  trial,  as  he  would  have  had  parties   to   the    action.     Brownlee  v. 

if    Mr.   Wright    had  been    the    sole  Bunnell,  31  Ky.  L.  Rep.  669,  103  S. 

plaintiff  in  that  suit  or  aa  he  would  W.   284    (1907). 
have  had  now  if  B.  had  been  alive 
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testimony  was  given,  especially  an  opportunity  for  effective  cross- 
examination,  is  an  essential  condition  upon  the  admissibility  of 
former  testimony  against  a  person  not  a  party  to  the  record,  wlio 
is  beneficially  interested  in  the  result  of  the  former  litigation  on 
account  of  his  business  interests.  For  example,  contribution  by  a 
corporation  to  the  expenses  of  the  defence  of  a  patent  infringe- 
ment suit,  induced  by  business  reasons  and  indirect  interest,  but 
without  the  right  to  intermeddle  in  any  way  with  the  conduct  of 
the  case,  does  not  make  such  corporation  a  privy  to  the  action,  so 
as  to  render  admissible,  in  a  suit  against  it  for  infringement  of 
the  same  patent,  the  testimony  in  the  former  case  of  a  witness 
since  deceased.'' 

§  1672,  (  [6]  Identity  of  the  Parties);  Privity.— Courts  follow 
the  substantive  law  of  privity,  in  connection  with  the  rule  under 
consideration,  hy  extending  the  term  "  party "  so  far  as  to  cover 
all  persons  who,  at  the  time  of  the  former  trial  and  in  relation 
to  the  matter  involved  in  that  inquiry,  were  entitled  to  affect  the 
present  party  by  their  acts,  or  omissions.-^  Other  conditions  being 
met,  secondary  evidence  given  at  a  former  trial  is  competent 
against  a  present  party  if  it  were  originally  made  in  presence  of 
a  privy  who  then  represented  the  interest  which  he  now  holds.* 

7.    Eumford     Chemical     Works    V.  tween   lessor   and   lessee,   tenant   for 

Hygienic   Chemical   Co.   of  New  Jer-  life,  and  remainderman  or  reversioner, 

sey,  S15  U.  S.  156,  30  S.  Ct.  45,  54  etc.,   and   their   respective   assignees, 

L.   ed. — [Decrees   affirmed — 154   Fed.  and  between  joint  tenants  and  oopar- 

65,  83  C.  C.  A.  177   (1907)  ;  reversed  ceners.     Privity  of  estate  is  required 

— 159    Fed.    436,    86    C.   C.    A.    416  for  a  release  by  enlargement.    Sweet. 

(1908)].  Privity  of  Hood  exists    between    an 

§  1G72-1.   Privity.     Black's  Defini-  heir    and   his    ancestor     (privity  in 
tion. —  The    term    "privity"    means  blood   inheritable,)    and  between  co- 
mutual   or  successive  relationship  to  parceners.       This    privity    was    for- 
the   same  rights    of    property.     The  merly  of   importance   in   the   law  of 
executor  is  in  privity  with  the  testa-  descent  cast.     Co.   Litt.  271a,   342a; 
tor,  the  heir  with  the  ancestor,  the  2  Inst.  516;   8  Coke,  42b. 
assignee     with     the     assignor,     the  2.    Alaha/ma. —  Long   v.    Davis,    18 
donee  with  the  donor,  and  the  lessee  Ala.  801   (1851). 
with  the  lessor,  41  Iowa  516.  Privity  California. —  Fredericks    v.    Judah, 
of  contract  is  that  connection  or  re-  73  Cal.  604,  15  Pac.  305  (1887). 
lationship  which  exists  between  two  Connecticut. — Lane  v.  Brainerd,  30 
or  more    contracting    parties.     It  is  Conn.   565    (1862). 
essential   to   the  maintenance  of   an  Georgia. — Atlanta,   etc.,   E.   Co.   v. 
action  on    any   contract    that    there  Venable,  67  Ga.  697    (1881). 
should  subsist  a  privity  between  the  Illinois. —  Hutchings  v.  Corgan,  59 
plaintiflF  and  defendant  in  respect  of  111.  70   (1871). 

the  matter  sued  on.    Brown.    Privity  Maryland. —  Cumberland  Coal,  etc., 

of  estate  is  that    which    exists    be-  Co.  v.  Jeffries,  37  Md.   536    (1867). 
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In  general,  mere  commwnity  of  interest  ^  or  that  created  by  con- 
sanguinity* is  not  treated  by  tbe  court  as  equivalent  to  privity. 

§  1673.  ([6^  Identity  of  tbe  Parties;  Privity);  In  Blood.— 

Tbe  privity  wbicb  confers  admissibiliity  upon  former  evidence 
may  not  only  be  tbat  by  representation  or  of  estate;  it  may, 
equally  well,  have  been  a  privity  in  blood,  as  between  an  heir  and 
bis  ancestor^  or  a  next  of  kin  and  his  intestate.^  Where  an  heir 
or  next  of  kin  thus  claims  through  his  ancestor,  he  is  entitled  to 
use  the  evidence  given  on  a  former  action  brought  by  his  prede- 
cessor in  title,  where  the  other  conditions  of  admissibility  are 
shown  to  exist. 

§    1674.    C[6]   Identity  of  Parties;  Privity);  In  Estate 

The  privity  in  question  may  equally  well  be  by  estate,  e.  g.,  be- 
tween a  grantor  and  his  grantee,^  a  lessor  and  lessee^  or  an  assignor 

trial  of  that  title) ;  Carte  v.  Dennis, 
5  N.  W.  Terr.  32,  40    (1900). 

4.  Morgan  v.  NichoU,  L.  R.  2  C.  P. 
117,  12  Jur.  (N.  S.)  963,  36  L.  J.  C. 
P.  86,  15  L.  T.  Eep.  (N.  S.)  184,  15 
Wkly.  Rep.  110  (1866)  (son  and 
father)  ;  Coke  v.  Fountain,  1  Vern. 
'North  Carolina. — Bryan  v.  Malloy,      413    (1686)     (father  and  son,   latter 


pi. —  Strickland  V.  Hud- 
son,  55   Miss.   235    (1877). 

Montana. —  Anaconda  Copper  Min. 
Co.  V.  Heinze,  27  Mont.  161,  69  Pac. 
909    (1902). 

New  York. —  Vail  v.  Craig,  13  N. 
Y.  St.  448    (1888). 


90  N.  C.  508    (1884). 

Pennsylvania. —  Sample  V:  Coulson, 
9  Watts  &  S.  62    ( 1845 ) . 

Virginia. —  Shelton  v.  Barbour,  2 
Wash.  64   (1795). 

United  States. —  Metropolitan  St. 
R.  Co.  V.  Gumby,  99  Fed.  192,  39  C. 
C.    A.     455     (1900);     Boudereau    v. 


not  claiming  as  heir ) . 

§  1673-1.  Galbraith  v.  Zimmer- 
man, 100  Pa.  St.   374,  376   (1882). 

2.  Atlanta  &  W.  P.  R.  iCo.  v.  Vena- 
hie,  67  Ga.  697,  699  (1881)  (first 
suit,  mother  suing  for  injuries;  child 
suing  for  her  death  from  same  in- 
juries;   admitted)  ;    Parsons   v.   Par- 


Montgomery,   3   Fed.  Gas.  No.   1,694,      sons,  45  Mo.  265   (1870);  Walkerton 

V.  Erdman,  23  Can.  Sup.  Ct.  352 
(1894). 

§  1674-1.  California. —  Briggs  r. 
Briggs,  80  Cal.  253,  22  Pac.  334 
(1889)    (gift). 

Illinois.^  Wade    v.    King,    19    HI. 


4  Wash.  C.  C.  186   (1821). 

3.  Jackson  v.  Crissey,  3  Wend.  (N. 
Y.)  251  (1829)  (ejectment);  Fel- 
lers V.  Davis,  22  S.  C.  425  (1884); 
Printing  Tel.  &  C.  Co.  v.  Drucker,  2 
Q.    B.    801    (1894)     (same   plaintiff; 


different  defendants  relying  on  same     301,  308    (1857) 


defence ;  excluded ) .  See  also,  State 
V.  N.  O.  Waterworks  'Co.,  107  La.  1. 
31  So.  395  (1901)  (former  suit  indi- 
viduals for  excessive  water  rates; 
second,  hy   state  on   same  contract; 


Massachusetts. —  Yale  v.  Comstock, 
112  Mass.   268    (1873). 

Missouri. — Adams  v.  Raigner,  69 
Mo.  363    (1879). 

Pennsylvania. —  Cooper  v.  Smith,  8 


admitted) ;  Norris  ■!;.  Monen,  3  Watts  Watts    536,    539    (1839).     But   see, 

(Pa.)    465    (1835)  ;   Bath  v.  Bather-  contra,  Jackson  v.  Crissey,  3  Wend, 

sea,   5  (Mod.   9    (1695)     ("sheltering  (N.  Y.)    252    (1829). 

(himself   under ''   given    title    ground  2.    Shaw  v.  New  York  Elevated  R. 

for    admitting    evidence    on  former  Co.,   187   N.  Y.   186,  79  N.  K  984 
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and  his  assignee,'  immediate  or  remote.*  The  guarantee  which 
the  administration  of  justice  has  that  the  evidence  which  is  now 
offered  against  a  party  was  thoroughly  tested  on  cross-examination 
in  the  earlier  suit  is  fiimished  by  the  fact  that  the  party  then 
exercising  the  rights  of  cross-examination  had  precisely  the  same 
interest  to  protect  which  is  now  hel'd  by  the  party  against  whom 
the  evidence  is  at  present  tendered.  In  the  'absence  of  privity,  the 
fact  that  the  issue  is  the  same  and  the  same  interes*  for  cross- 
examination  existed  does  not  alone  suflfice  to  admit  the  secondary 
evidence  given  at  .a  former  trial,^  Thus  where  the  relation  be- 
tween the  successive  parties  is  that  of  tenant  and  lord  of  the 
manor,®  tenant  for  life  and  reversioner  or  remainderman/  the 
range  of  cross-examination  would  not,  where  the  issue  is  the  same, 
differ  greatly  on  the  two  occasions.  More,  however,  than  this  is 
needed  for  admissibility.  Being  no  privity  between  the  two,  the 
former  evidence  is  excluded.® 

§  1675.  (  [6]  Identity  of  the  Parties;  Privity)  ;  In  Kepresenta- 

tion —  Privity,  in  this  connection,  may  be  presented  in  any  of  its 
familiar  types.  It  -may,  for  example,  be  by  representation,  as  be- 
tween testator  and  executor,  intestate  and  administrator.  No 
privity,  however,  exists  between  an  executor  and  one  claiming  a 
devise  under  the  will  itself.^  Between  an  administrator  and  the 
person  'entitled  to  a  distributive  share  of  the  estate  in  his  hands, 
the  same  lack  of  privity  exists.^    Evidence,  formerly  given  for  or 

(1907)    [judgment  a-ffirmed,  96  N.  Y.  Gresham,  Freem.  Ch.  183,  1  Eq.  Cas. 

Suppl.     1145,     110     App.    Div.     893  Abr.  227,  Cas.  Ch.  73    (1664). 

(1905)'].  §    1675-1.    Burnham   v.    Burnham, 

3.     Atkins   v.    Anderson,    63    Iowa  165     N.    Y.     659,     59     N.     E.     1119 

739,  743,  19  N.  W.  323   (1884).  (1901). 

~  4.   Martin  v.  Ragsdale,  71  S.  C.  67,  2.    Jacob  Tome  Institute  ■;;.  Davis, 

50  S.   E.   671    (1905).  87  Md.  591,  41  Atl.   166    (1898). 

5.  Zeigler   v.    Interior   Decorating  3.    Long  v.  Davis,  18  Ala.  801,  803 
Oo.,   116   I>a.   752,   41   So.    59    (1906)  (1851). 

(creditors  of  insolvent  corporation).  Illinois. —  Chicago,    etc.,   R.   Co.   v. 

6.  Bushworth  v.  Pembroke,  Hardr.      O'Connor,   119   III.   586,  9  N.  E.  263 
473    (1669).  (1887);     Hutchings    v.    Corgan,    59 

7.  Lord   Peterborough   v.   Duchess      111.  70   (1871). 

of  Norfolk,   3  Brown  P.  C.   539,  545  /ntJiajio.— Indianapolis  &  S.  L.  R. 

(1702).     See,  however,  Shook  v.  Fox,  Oo.  v.  Stout,  53  I*id.  158    (1876). 

110  N.  Y.  Suppl.  951,  136  App.  Div.  Michigan. —  Lewis     v.     Roulo,     93 

565    (1908).  Mich.  475,   53  N.  W.   633    (1892). 

8.  But    see   Nevil   v.    Johnson,    3  Mississippi. —  Strickland    V.     Hud- 
Vern.       447       (1703);       Terwit      v.  son,  55  Miss.  335   (1877). 
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against  the  deceased  is  admissible,  under  proper  conditions,  for* 

or  against  *  his  personal  representative.® 

I 

§  1676.  (7)  Scope  of  Proof;  Extension;  Entire  Examination. — 

Before  admitting  the  secondary  evidence  of  what  was  stated  at  a 
former  trial,  the  court  will,  as  a  matter  of  sound  administration, 
require  satisfactory  proof  or  assurances  by  counsel,  that  the  wit- 
nesses or  documents  by  which  it  is  proposed  to  establish  the  former 
testimony  cover  it,  both  .as  to  extension  and  intension,  with  the 
fullness  and  precision  called  for  in  that  jurisdiction, -by  the  rules 
of  practice  or  substantive  law  relating  to  procedure  which  prevail 
there.  As  to  what  the  report  of  the  former  testimony  shall  be  re- 
quired to  cover,  by  way  of  extension,  substantial  unanimity  exists 
among  the  courts  of  England  and  America.  With  the  particu- 
larity, or  intension,  called  for  in  that  jurisdiction,  the  witness 
must  be  able  to  report  the  entire  examination  of  the  original  wit- 
ness,^ both  upon  direct  and  at  the  stage  of  cross-examination,^  so 


Missouri. —  Breeden  v.  Feurt,  70 
Mo.  624  (1879)  ;  Parsons  v.  Parsons, 
45  Mo.  265    (1870). 

Pennsylvania. —  Evans  v.  Eeed,  78 
Pa.  St.  415   (1875). 

Tennessee. —  McDonald  v.  Allen,  8 
Baxt.    (Tenn.)    446    (1874). 

Texas. —  Houston,  etc.,  R.  Co.  v. 
Perkins,  2  Tex.  App.  .Civ.  Cas.,  §  520 
(1885). 

Canada. —  Walkerton  v.  Erdman,  20 
Ont.  App.  444,  23  Can.  Sup.  352 
(1893). 

4.  Clealand  v.  Huey,  18  Ala.  343 
(1850)  (executor)  ;  Indianapolis-, 
etc.,  R.  Co.  V.  Stout,  53  Ind.  143 
(1876)    (adm'r). 

Statutes  forbidding  one  party  to 
testify  against  tlie  administrator  or 
executor  of  the  other  are  not  so  con- 
strued as  to  affect  the  action  of  the 
court  in  this  particular.  KutcMnga 
V.  Coirgan,  59  III.  70  (1871)  ;  Strick- 
land V.  Hudson,  55  Miss.  335  (1877)  ; 
'Coughlin  V.  Haeussler,  50  Mo.  126 
(1872);  McDonald  17.  Allen,  8  Baxt. 
(Tenn.)    446    (1874). 

5.  See  also,  Fredericks  v.  Judah,  73 
Cal.  604,  608,  15  Pac.  305  (1887) 
'(executrix  and  heir;  admitted). 


§  1676-1.  Alabama. —  Davis  v. 
State,  17  Ala.  354    (1850). 

lovM. —  Harrison  v.  Charlton,  42 
Iowa  573    (1876). 

Kentuckj/. —  Kean  v.  lOom.,  10 
Bush  190,  19  Am.  Rep.  63   (1873). 

Mississippi. —  Gamblin  v.  State,  82 
Miss.  73,  33  So.  724   (1903). 

New  Hampshire. —  Tibbetts'  v.  Flan- 
ders, 18  N.  H.  284    (1846). 

North  Carolina. —  Buie  v.  Cairver, 
73  N.  C.  264    (1875). 

Ohio. —  Summons  v.  State,  5  Ohio 
St.  a25  [affirming  1  Ohio  Dec.  (Re- 
print) 416,  9  West.  L.  J.  407  (1856)]. 

Tennessee. —  Hendrick  v.  State,  10 
Humphr.  479   (1850). 

Wyoming. —  Foley  v.  State,  11 
Wyo.  464,  72  Pac.  627    (1903). 

2.  Alabama. —  Magee  ('.  Doe,  22 
Ala.  699  (1853). 

Georgia. —  Denson  v.  Denson,  111 
Ga.  809,  35  S.  E.  680  (1900);  Pur- 
year  V.  State,  63  Ga.  692   (1S79). 

Illinois. — Aulger  v.  Smith,  34  111. 
534   (1864). 

loioa. —  State  v.  O'Brien,  81  Iowa 
88,  90,  46  N.  W.  752  (1890)  ;  Har- 
rison I'.  Charlton,  42  Iowa  573 
(1876). 
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far  as  relates  to  the  facts  or  propositions  .for  which  the  secondary 
evidence  is  being  offered.^  It  follows  that  where  the  reporting 
witness,  on  account  of  d'eafness*  or  other  sufficient  cause  cannot 
well  be  sure  that  he  heard  all  that  was  said  by  the  original  wit- 
ness, his  testimony  is  to  -be  rejected.  If  part  of  the  former  evi- 
dence is  admitted,  the  whole  is  competent  in  accordance  with  the 
canon  of  completeness.'' 

§  1677.  (  [7]  Scope  of  Proof;  Extension;  Entire  Examina- 
tion); Further  Details. —  While  it  is  required,  as  ha?  just  been 
seen,  that  the  reporting  witness  miist  be  able  to  state  both  the 
direct  examination  and  the  cross-examination^  it  is  by  no  means 
essential  that  he  should  be  able  to  say,  regarding  a  particular  state- 
ment, as  to  whether  it  was  made  by  the  original  witness  on  a  par- 
ticular one  of  these  stages  and,  if  so,  on  which  one.^  Nor  is  it 
essential  that  the  witness  should  be  able  to  remember  how  the 
evidence  was  divided  as  between  its  several  stages.^  Should  the 
reporting  witness  de/slare  that  he  is  unable  to  remember  the  cross- 
examination  at  all,  the  presiding  judge  may  well  require  to  be 
satisfied,  before  rejecting  the  evidence  on  that  account,  (1)  that 

Maine. —  Emery  v.   Fowler,  39  Me.  evidence  even   as  to   relevant  toipics. 

326,  63  Am.  Deo.  627   (1855).  Should  the  earlier  testimony  exist  in 

Maryland. —  Bla^k   v.    Woodrow,  39  the   form   of  a  verbatim  written  re- 

Md.     194,     220     (1873);    Waters    v.  port,   the   party,   in   aocordancp   with 

Waters,  35  Md.  639   (1872).  the  praetioe   relating  to   other   doeu- 

Massachusetts. —  Woods  v.  Keys,  14  ments,  may  oflfer  such  portions  of  the 

Alien  236,  92  Am.  Dec.  766  (1867).  direct  examination  ais   he  may  deem 

Michigan. — Campau   v.    Traub,    27  material,  leaving  his  adversary  to  in- 

Mich.  215   (1873).  troduce  the  eross-examination  later,  if 

New  York. —  People  v.  Hayes,   140  he  so  desires.     §§  500  et  seq.    Waller 

N.  Y.  484,  35  N.  E.  951,  37  Am.  St.  v.  State,   102  Ga.   684,  28  S.  E.  284 

Rep.    572,    23    L.    R.    A.    830    (1894).  (1897). 

Pennsylvania. —  Com.  v.   House,   41  3.    Sohearer  v.  Harber,  36  Ind.  536 

Wkly.   Notes  Cas.   246    (1897).     See  (1871)  ;  Weeks  ».  McNulty,  101  Tenn. 

also,    Philadelphia,    etc.,    R.    Co.    v.  495,  48  S.  W.  809    (1898);   Johnson 

Spearen,  47  Pa.  St.  300,  86  Am.  Dec.  v.  Powers,  40  Vt.  611    (1868). 

544    (1864).  4.    Buie  v.   Carver,   73   N.   C.   364 

Tennessee. —  Wade  v.  State,  7  Baxt.  (1875). 

80    (1872).  6.    §§  489  e*  seg.    Aulger  r.  Smith, 

Vermont. —  Johnaon   v.   Powers,   40  34  111.  534   (1864). 

Vt.  611    (1868).  §  1677-1.    §  1676. 

United  States. —  U.  S.  v.  Macomb,  2.    Pratt  v.  State,    (Tex.  Cr.  App. 

5  McLean  286,  293,  299    (1851).  1908).  109  S.  W.  138. 

The  proponent  of  the  former  testi-  3.   Rhine  v.  Robinson,  27  Pa.  St.  30 

mony   is  not  invariably  required  to  (1856). 
introduce    the    cross-examination    in 
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there  was,  in  point  of  fact,  a  oross-examination*  and,  (2),  ttat  it 
was  such  as  essentially  to  modify,  on  the  points  for  which  it  is 
tendered,  the  effect  of  the  direct  examination  of  the  original 
witness.^ 

Immaterial  lapses  of  memory. —  If  the  witness  is  atle  to  re- 
member the  material  parts  of  the  entire  examination  of  the  origi- 
nal witness  relating  to  the  subject  on  which  the  evidence  is  offered 
it  would  seem  that  failures  to  recollect  other  portions  of  the  testi- 
mony, except  so  far  as  these  affect  his  general  credibility,  may 
safely  be  disregarded.®  Should  the  recollection  of  the  witness 
prove  distinct  and  complete  as  to  relevant  matters,  reason  would 
hardly  suggest  the  rejection  of  this  evidence  merely  because  the 
memory  on  certain  irrelevant  points  is  less  precise.''  As  has  been 
suggested,  however,  judging  of  the  credibility  of  the  reporting 
witness  due  weight  may  properly  be  attached  to  any  lapse  of 
memory  which  may  appear  to  have  occurred.*  Certainly,  the 
fact  that  a  witness  is  unable  to  remember  something  that  was  said 
is  little  calculated,  in  itself  considered,  to  inspire  confidence  in 
the  absolute  completeness  of  what  is  actually  reported. 

Explanation  permitted. —  Whatever  may  be  the  inadequacies  of 
the  statement  as  reported,  the  opponent  is  at  liberty  to  supple- 
ment and  repair  them  to  the  limit  of  his  ability.  In  other  words, 
the  opposing  interest  may  supplement  at  an  appropriate  time  the 
secondary  evidence  so  far  as  to  render  it  as  clear  and  complete 
as  possible  on  the  points  which  it  purports  to  cover.® 

4.  Philadelphia,  etc.,  E.  Oo.  v.  deposition  as  evidence."  Atty.-Gen. 
Spearen,  47  Pa.  St.  300,  86  Am.  Dec.  of  New  So.  Wales  v.  Jackson,  3  Com. 
544   (1864)  ;  Chess  !;.  Chess,  17  Serg.       L.  Eep.  730    (1906). 

&  R.    (Pa.)   409   (1828).  7.    Helper  v.  Bank,  97  Pa.  St.  420, 

5.  Chess  V.   Chess,   17  Serg.  &  R.       424   (1881). 

(Pa.)    409   (1828);  Williams  17.  Wil-  8.   Indiana. —  Home  V.  Williams,  23 

lard,    23   Vt.    369    (1851);    Marsh   V.  Ind.  37    (1864). 

Jones,   21   Vt.   378,    52   Am.   Dec.   67  Maryland. —  Black  v.  Woodiow,  39 

(1849).     The  evidence  should  not  be  (Md.  194   (1873). 

received    until    the    objecting    party  Pennsylvania. —  Brown  v.  Com.,  73 
shall    have    had    an    opportunity    of  Pa.  St.  321,  13  Am.  Eep.  740   (1873). 
showing  the  fact  of  modification  on  Tennessee. —  Planters'  Bank  v.  Mas- 
cross-examination.     Johnson  v.   Pow-  sey,  2  Heisk.    (Tenn.)    360    (1871). 
ers,  40  Vt.  611,  612   (1868).  TeiBOs.— Bennett  v.  State,   32   Tex. 

6.  "If  matters  which  subsequently  Cr.  216,  22  S.  W.  684  (1893). 

turn  out  to  be  material  are  omitted,  9.   Burnett  v.  State,  87  Ga.  622,  13 

that  can  be  shown  at  the  trial,  and  S.  E.  552   (1891)  ;  Weeks  r.  McNulty, 

the  jury  may  take  it  into  considera-  101  Tenn.  495,  48  S.  'W.  809,  70  Am. 

tion   in  estimating  the  value  of   the  St.  Eop.  693,  43  L.  R.  A.  185   (1898). 
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§  1678.  (  [7]  Scope  of  Proof;  Extension;  Entire  Examina- 
tion) ;  Independent  Relevancy. —  The  limitation  upon  the  scope,  hy 
way  of  extension,  of  the  secondary  proof  which  the  proponent  is 
bound  to  produce,  i.  e.,  that  it  should  be  confined  to  the  point 
which  the  proponent  is  seeking  to  establisjh,^  becomes  of  a  special 
importance  where  the  evidence  offered  is  independently  relevant.^ 
Here,  the  effort  of  the  proponent  is  merely  to  show  that  a  given 
statement  was  made  on  the  former  occasion.  He  does  not  offer 
the  evidence  to  establish  the  truth  of  what  it  asserts.  This  most 
frequently  happens  when  the  proof  is  directed  to  showing  (a)  the 
existence  of  a  contradictory  or  (b)  the  making  of  an  admission  on 
the  earlier  occasion.  In  view  of  the  limited  purpose  with  which 
the  testimony  is  thus  offered,  the  proponent  may  well  be  per- 
mitted, as  a  matter  of  sound  administration,  to  produce  merely 
the  particular  passage  upon  which  he  relies,  leaving  his  opponent 
to  introduce  isuch  further  portions  of  the  testimony  as  fairly 
qualify  the  statement  relied  upon  by  the  proponent.  Bearing  thus 
in  mind  the  object  for  which  the  statement  is  offered  the  only 
relevant  fact  is  ithe  making  of  the  declaration  itself.  Nor  will  it 
be  required  that  the  reporting  witness  be  able  to  recollect  the  rest 
of  the  evidence  of  the  original  witness. 

(a)  Contradictory  Statements. —  Thus,  in  case  of  an  alleged 
contradictory  statement,  it  is  necessary  only  to  prove  the  former 
assertion  said  to  be  inconsistent  with  the  present  testimony  of  the 
witness,^  'and  all  that  bears  on  that  subject.* 

(h)  Admissions. —  Admissions  stand  in  the  same  position. 
That  other  statements,  to  a  different  effect,  were  made  at  or  about 
the  same  time,  does  not  prove  that  the  particular  one  relied  upon 
by  the  proponent  as  an  admission  was  not  made.  All  that  the  pro- 
ponent of  the  admission  need  produce  is  a  witness  who  can  set 

§  1678-1.    §§  1676  et  seq.  Ill,  53   N.  W.  921    (1892)     (written 

2.  §§  3574  et  seq.  repoxt). 

3.  Burnett  v.  State,  87  Ga.  622,  13  Mississippi. —  McMaster  v.  State,  35 
S.  E.  553    (1891);  Bryson  v.  Hamil-  So.  302   (1903). 

ton,  N.  Br.,  Stevens  Dig.  1880,  p.  619  North  Carolina. —  Edwards  v.  SuUi- 

(1873).     See   also,   State    v.    Eipey,  van,  8  Ired.  304  (1848). 

(Mo.  1910)   129  S.  W.  646.  Wisconsin. —  Emery    v.    State,     93 

4.  Kansas. —  State  v.  Sortor,  52  Wis.  146,  65  N.  W.  848  (1896) 
Kan.  531,  540,  34  Pao.  1036  (1893).  (coroner)  ;  Rounds  v.  State,  57  Wis. 

Michigan. —  Zibbell  v.  Grand   Eap-      48,   14   N.  W.   865    (1883)     (prelimd- 
ids,    139   Mich.    659,    89    N.    W.    563      nary  examination). 
(1903)  ;  Maxted  v.  Fowler,  94  Mich. 
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forth,  with  satisfactory  fullness  and.  clearness,  the  making  of  the 
admission,^  leaving  his  opponent  to  control  its  effect  so  far  as  he 
can  do  so. 

§  1679.  (  [7]  Scope  of  Proof) ;  Intension. — It  being  assnnled 
that,  in  point  of  extension,  "the  reporting  witness  is  able  to  cover 
the  entire  examination  of  the  original  declarant,  the  question  at 
once  arises:  With  what  intension  of  memory  must  the  former 
evidence  be  given  ?  How  precisely  must  the  reporting  witness  be 
able  to  recollect  the  testimony  which  he  is  undertaking  to  detail  V- 
The  question  presents  inherent  difficulty.  Flexibility  of  adminis- 
tration is  needed  for  the  attainment  of  justice.  To  lay  down  a 
hard  and  fast  rule  applicable  indifferently  to  a  great  variety  of 
circumstances,  seems  to  fall  far  ehort  of  the  ideal.  Indeed,  the 
various  procedural  requirements  established  in  different  jurisdic- 
tions in  this  connection  illustrate  very  forcibly,  the  disadvantage 
of  undertaking  to  formulate  rules  of  substantive  law  regarding 
what  is,  in  reality,  the  exercise  of  the  administrative  fimction  of 
the  court.  For  appellate  tribunals  to  require  that  the  trial  courts 
should  exercise  sound  legal  reasoning  in  the  exercise  of  a  dis- 
cretionary power  in  this  respect  and  that,  in  deciding  what  action 
is  reasonable,  special  regard  should  be  had  to  the  existence  of  any 
customary  practice  or  canon  of  administration  in  the  matter, 
seems  entirely  rational.  To  attempt  the  regulation  of  so  delicate 
a  matter  by  a  rule  of  substantive  law  is  like  endeavoring  to  make 
a  machine  think.^ 

§  1680.  C  [7]  Scope  of  Proof;  Intension);  Precision  in  Eecol- 

lection. —  Adopting  a  descending  scale  of  requirement  in  precision 
of  recollection,  it  may  be  said  that  the  courts  of  any  particular 
jurisdiction  may  require  that  the  reporting  witness  be  able  to 

5.   Southern  L.  &  T.  Co.  v.  Benbow,  lection,  is  admissible.  State  v.  Hooker, 

131  N.  C.   413,  42  S.  E.  896    (1902)  ;  17   Vt.  670    (1845). 

Collett    V.   Lord   Keitli,    4   Esp.    212  2.  The  general  use  of  ofScial  stenog- 

(1802).  raphers    is    rendering   much    of    the 

§  1679-1.  Some  real  memory  is  es-  learnhig  which   has   accumulated   on 

sential. —  It   is   not   sufficient   if   the  this  point  of  decreased   importance; 

■witness    can    only    remember    that,  but  much  is  still  necessarily  left  to  be 

whatever  the  evidence  was  (which  he  afiFeeted    by    the    particular    "rule" 

does  not  know),  it  was  the  same  as  adopted  in  a  given  jurisdiction,  with 

at  another   trial.     Kinnard  v.   Will-  its  melancholy  train  of  reversals  on 

more,  2  Heisk.  619,  621  (1871).    Any-  appeal, 
thing  which  fairly  constitutes  recol- 
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state  to  the  tribunal  (a)  the  exact  words  of  the  original  declarant, 
(b)  the  essential  or  material  words  of  the  original  statement,  (c) 
the  substance  of  the  evidence  given,  (d)  the  effect  of  it  upon  the 
mind  of  the  reporting  witness.^ 

§  1681.  (  [7]  Scope  of  Proof;  Intension;  Precision  in  Recol= 
lection) ;  Exact  words  essential. —  The  earliest  requirement  made 
by  the  courts  as  to  the  degree  in  precision  of  recollection  as  to  the 
secondary  evidence  was  to  the  effect  that  the  exact  language, 
ipsissima  verba,  of  the  original  witness  should  be  furnished  by 
the  one  who  has  undertaken  to  report  his  testimony.*     The  rule 


§  1680-1.  It  is  obviously  difficult  to 
maintain  a  firm  and  constant  line  of 
demarcation  between  the  substcmce  of 
the  evidence  and,  on  the  one  side,  the 
essential  language  and,  on  the  other, 
the  effect  of  the  evidence.  The  av- 
erage viritness  does  not  understand  the 
distinction  and  is  not  easily  taught 
to  grasp  it.  The  lines  of  cleavage  are 
of  but  little  practical  importance. 
They  frequently  become  indistinct  and 
gain  little  in  clearness  by  an  at- 
tempted statement.  In  general,  how- 
ever, giving  the  exact  words  or  the 
essential  words  is  an  attempt  to  state 
the  direct  speech  of  the  witness.  The 
substance  of  the  evidence  is  given  in 
the  indirect  form  and  contains  an  ele- 
ment of  conclusion  or  summary  on 
the  part  of  the  reporting  witness 
which  is  lacking  where  the  words  of 
the  witness  are  used.  When  this  ele- 
ment of  conclusion  and  summary  be- 
comes so  great  as  to  overshadow  and 
dwarf  the  statement  of  the  language 
either  in  direct  or  narrative  form,  as 
related  to  the  conclusion  which  the 
reporting  witness  has  drawn  from 
it,  he  .m.ay  properly  be  said  to  be 
stating  the  effect  of  the  former  evi- 
dence upon  his  mind. 

A  valid  distinction,  moreover,  fre- 
quently arises  between  stating  the 
logical  effect  of  the  evidence  itself  in 
establishing  facts  and  the  conclusion 
of  the  witness  as  to  the  effect  of  these 
facts  when  proved.     This  line  of  de- 


marcation has  been  clearly  stated  by 
the  Supreme  Court  of  Ohio:  "  There 
is  a  distinction,  however,  between  nar- 
rating the  statements  made  by  the 
deceased  witness  and  giving  the  effect 
of  his  testimony.  This  distinction 
may  be  illustrated  thus :  If  a  witness 
state  that  A,  as  a  witness  on  a  for- 
mer trial,  proved  the  execution  of  a 
written  instrument  by  B,  that  would 
be  giving  the  effect,  which  is  nothing 
else  than  the  result  or  concliLsioa 
produced  by  A's  testimony.  But  if 
the  witness  states  that  A  testified 
that  he  had  often  seen  B  write,  that 
he  was  acquainted  with  his  hand- 
vriting,  and  that  the  name  subscribed 
to  the  instrument  of  writing  exhibited 
was  B's  signature,  that  would  be 
giving  the  substance  of  A's  testimony, 
though  it  might  not  be  in  the  exact 
words."  Summons  v.  State,  5  Ohio 
St.  325,  351  (1856).  Except  where 
absolutely  essential,  such  a,  conclusion 
would,  in  general,  be  excluded  by  the 
rule  rejecting,  so  far  as  practicable, 
the  use  of  the  reasoning  faculty  on 
the  part  of  witnesses,  the  so-called 
"  Opinion  Evidence  "  Rule.  See  also, 
§§  1791  et  seg. 

§  1681-1.  Delaware. —  Kinney  v. 
Hosea,  3  Harr.  397    (1843). 

Indiana. —  Ephraims  v.  Murdook,  7 
Blackf.  10  (1843).  But  see  Horner 
V.  Williams,  33  Ind.  37  (1864)  (over- 
ruling early  law). 
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has  been  applied,  in  all  its  strictness,  even  where  the  reporting 
witness  was  the  judge  who  presided  at  the  former  trial.^  If  such 
ideal  witnesses  as  the  rule  contemplates  and  requires  could  be 
reasonably  expected  to  present  themselves  in  all  cases,  much  might 
be  said  in  favor  of  demanding  the  exact  words  of  the  original  wit- 
ness. 'Su'ch  a  course,  more  nearly  than  any  other  is  calculated  to 
place  the  second  jury  in  the  position  of  the  first,  allowing  them  to 
decide  what  statements  were  material  and  what  the  effect  of  the 
testimony,  as  a  whole,  was.  Under  any  other  rule,  the  reporting 
witness  is,  to  a  greater  or  less  extent,  permitted  and  required  to 
state  what  he  conceives  to  be  the  substance  and  eifect  of  the  evi- 
dence, of  which  the  jury  ought  alone  to  judge.^ 

The  difficulty  of  proceeding  to  fairly  satisfactory  results  under 
so  drastic  a  rule  of  requirement  lies  on  the  surface.  The  rule 
imposes  too  high  a  standard  of  memory.  Such  exactness  of  recol- 
lection would  be  justly  deemed,  at  the  present  day,  rather  as  fur- 
nishing a  ground  for  suspicion,  than  for  congratulation,  on  the 
part  of  the  court.*    It  was  soon  recognized  that  to  insist  upon  the 


Massachusetts. —  Warren  v.  Niohols, 
6  Mete.  261   (1843). 

Vew  York. —  Wilbvir  V.  Seldeiij  6 
Cow.  162  (1826).  But  see  Clarke  v. 
Vorce,  15  Wend.  193,  30  Am.  Dec.  53 
(1836). 

Ohio. — Smith  v.  Smith,  Wright 
643  (1834).  "But  see  Summons  V 
State,  5  Ohio  St.  325,  352  (1856) 
(overruling  earlier  cases). 

Pennsylvania. —  Foster  v.  Sliaw,  7 
■Serg.  &  R.  156  (1821).  But  see  Cor- 
nell V.  Green,  10  S.  &  R.  16  (1823) 
(repudiating  earlier  doctrine). 

Virginia. —  Caton  v.  Lenox,  5  Ran4. 
31,  36  (1827). 

United  States. —  Bennett  v.  Adama, 
3  Fed.  Cas.  No.  1,316,  2  Cranch  C. 
C.  551  (1825).  But  see  Ruch  v.  Rock 
Island,  97  U.  S.  693    (1878). 

England. —  R.  v.  Dowlin,  Peake  N. 
P.  170  (1793)  ;  R.  v.  Joliffe,  4  T.  R. 
284,   290    (1791). 

Canada. —  Fraser  1>.  Black,  2  All. 
N.  Br.  313  (1851).  "We  require  full 
proof  of  all  that  the  deceased  witness 
swore  to.  His  words  .  .  .  are  to 
be  recited;     .     .    .    Some  part  which 


was  said  and  not  recollected  might 
certainly  limit  and  qualify  the  mean- 
ing of  the  words  which  are  recol- 
lected. Hence  it  is  that  persons  who 
are  in  hearing,  who  are  favorably  in- 
clined to  one  party,  may  recollect  a 
particular  expression  which  con- 
formed to  their  wishes,  and  wholly 
omit  the  words  of  qualification;  while 
■others,  who  iDcline  towards  the  other 
side,  will  remember  the  words  of 
qualification  and  forget  or  take  no 
notice  of  the  particular  expression. 
.  .  .  To  be  worth  anything,  the 
whole  of  what  deceased  said  upon  the 
matter  should  be  stated."  Com.  r. 
Richards,  18  Pick.  434,  439  (1836). 

2.  Bliss   V.   T-iong,   Wright    (Ohio) 
351    (1833). 

3.  U.  S.  ■».  Wood,  28  Fed.  Cas.  No. 
16.756,  3  Wash.  440    (1818). 

4.  [Requiring  the  exact  words] 
"  preacribes  a  rule  for  the  admission 
of  testimony  which  the  imperfection 
of  our  nature  in  the  structure  of  our 
memories  would  not  waiTant.  It,  in 
truth,  excludes  the  thing  it  proposes 
to  admit,  and  at  the  same  time  open* 
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requirement  was,  in  effect  to  nullify  the  privilege  itself,^  The 
result  was  not  unreasonably  anticipated  by  the  court  in  Massa- 
chusetts on  the  very  announcement  of  the  rule  itself.  "  It  is  true," 
say  the  supreme  judicial  court,  "  that  this  strictness  will  generally 
exclude  such  testimony."  ® 

§  1682.  (  [7]  Scope  of  Proof;  Intension;  Precision  in  Recol- 
lection); Essential  Words  Sufficient In  the  historic  develop- 
ment of  the  rule  admitting  the  secondary  evidence  of  testimony 
given  at  a  former  trial  the  o6urts  announce  as  their  first  conces- 
sion from  the  strictness  of  the  rule  requiring  that  the  reporting 


a  door  for  knaves  to  enter  where  hon- 
est men  cannot  approach."  Warren 
V.  Nichols,  6  Mete.  261  (1843),  per 
Hubbard,  J.,  dissentiente.  "  Where 
the  former  testimony  has  any  com- 
plication or  any  considerahle  extent, 
no  cautious  and  conscientious  wit- 
ness would  take  it  on  himself  to  re- 
peat it  in  the  exact  wordsi  from  mem- 
ory, or  from  any  notes  thait  could 
possibly  be  taken.  To  hold  a  rule  so 
stringent  would  be  likely  to  encour- 
age rash  and  unscrupulous  witnesses 
to  undertake  an  exact  recital  of  the 
evidence,  and  exclude  the  cautious 
and  guarded  statement  of  others  who 
were  conscious  of  the  extreme  diffi- 
culty of  such  a  task  and  would  ven- 
ture to  give  no  more  than  the  sub- 
stance." Young  V.  Dearborn,  23  N. 
H.  372,  377    (1851). 

5.  Georgia. —  Trammell  v.  Hemp- 
hill, 27  Ga.  52,5    (1859). 

Indiana. —  Ephraims  v.  Murdock,  7 
Blackf.  10    (1843). 

Massachusetts. —  Costigan  v.  Lunt, 
127  Mass.   354    (1879). 

Nebraska. —  Omaha  St.  R.  Co.  v.  El- 
kins,  39  Neb.  480,  58  N.  W.  164 
(1894). 

Ohio. —  Siummons  v.  'State,  5  Ohio 
St.  325,   346    (1856). 

Pennsylvania. —  Moore  v.  Pearson, 
6  Watts  &  S.  51    (1843). 

United  States. —  Ruch  v.  Rock 
Island,  97  U.  S.  693,  24  L.  ed.  1101 
(1878).     "The  rule  prescribed  by  the 


court  in  Com.  v.  Richards,  is,  '  that 
the  whole  of  the  testimony  of  the  de- 
ceased witness,  upon  the  point  in 
question,  and  the  precise  words  used 
hy  him,  moist  be  proved.'  But  (such 
a  rule,  in  my  judgment,  is  rather  a 
provision  for  the  exclusion  than  for 
the  admission  of  testimony,  because, 
as  a.  matter  of  fact,  not  one  person 
in  ten  thousand  can  possibly  recollect 
the  very  words  used  by  the  witness. 
It  is  the  constant  observation  of  law- 
yers familiar  with  trials  at  nisi  prius, 
that  the  testimony  of  witnesses  is 
never  taken  down  by  diflFerent  persons 
in  the  same  words,  though  the  facts 
and  ideas  are  substantially  the  same; 
and  also  that  the  same  witness,  when 
called  to  testify  on  a  second  trial, 
does  not  and  cannot  repeat  the  very 
words  used  by  himaelf  on  the  first 
hearing,  though  he  is  narrating  the 
same  events  or  expressing  the  same 
thoughts.)  If,  tlien,  the  words  of  a 
witness  cannot  be  accurately  taken 
down,  nor  the  same  words  repeated  by 
the  party  himself  who  has  previously 
used  them,  how  can  it  be  expected 
that  a  bystander,  or  a  note-taker 
even,  after  a  lapse  of  months  per- 
haps, can  testify  to  the  identical 
words  used  ?  "  Warren  v.  Nichols,  6 
Mete.  201,  208  (1843),  per  Hubbard, 
J.,  dissentiente. 

6.    Com.  V.  Richards,  18  Pick.  434 
(1836). 


§1682 


FoEMEE  Evidence. 


2156 


witness  should  state  the  exact  language  of  the  original  testimony, 
that  only  the  essential  words  need  be  repeated.  The  very  words 
as  far  as  these  relate  to  the  relevant  portions  of  the  reported  state- 
ment are  to  be  given  by  the  second  witness.-^  Such  seems  still  to 
be  the  canon  of  administration  adopted  by  the  courts  of  Missouri^ 
and  Ohio*  where  it  is,  in  effect,  insisted  that  the  reporting  witness 
be  able  to  state  the  language  used  by  the  original  witness,  substan- 
tially and  in  all  material  particulars.  Similar  rules  have  been 
adopted  in  Massachusetts,*  New  Jersey,^  New  York,*  and  other 


§  1682-1.  Delaware. —  Kinney  v. 
Hosea,  3  Harringt.  397   (1842). 

Illinois. —  Marshall  v.  Adams,  11 
111.  37    (1849). 

Indiana. —  Ephraims  v.  Murdock,  7 
Blackf.  10   (1843). 

Massaohusetts. —  Warren  v.  NkholB, 
6  Mete.  261    (1843). 

Vermont. —  Earl  v.  Tupper,  45  Vt. 
275   (1873). 

2.  Scoville  V.  Hannibal,  etc.,  R. 
Co.,  94  Mo.  84,  6  S.  W.  654    (1887). 

3.  Summons  v.  State,  5  Ohio  St. 
325    (1856). 

4.  Com.  V.  McCarty,  153  Mass. 
577,  26  N.  E.  140  (1891).  Great 
strictness  is  required  in  proving  the 
testimony  of  a  deceased  witness  given 
at  a  former  trial,  and  the  party 
offering  it '  must  go  beyond  vrhat  is 
required  in  proving  an  ordinary  con- 
versation. Jaquith  v.  Morrill,  204 
Mass.  181,  90  N.  E.  556  (1910).  The 
evidence  need  not  "  be  given  with  ab- 
solute verbal  identity."  Costigan  v. 
Lunt,  127  Mass.  354,  357  (1879), 
per  Ames,  J.  "  The  rule  is  settled 
that  when  proof  is  offered  of  what 
«.  deceased  witness  has  testified  at  a 
former  hearing,  it  must  be  not 
merely  a  part  of  it,  or  the  substance 
of  it,  but  the  whole  of  the  testimony 
touching  the  matter  in  controversy." 
Woods  V.  Keyes,  14  Allen  (Mass.) 
236,  238,  92  Am.  Deo.  766  (1867), 
per  Chapman,  J.  A  witness  stated 
that  "  he  could  give  the  substance  of 
it,  but  not  the  precise  language." 
The  court  (per  Shaw,  C.  J.)  though 
they     "  lay     no     stress     upon     the 


epithet  '  precise ' "  held  that  the  pro- 
posed witness  was  properly  rejected. 
Warren  v.  Nichols,  6  Mete.  (Mass.) 
261,  262,  267    (1843). 

There  must  be  a  close  approach  to 
verbal  accuracy  in  giving  the  sub- 
stance of  the  language  used,  though 
the  words  of  the  former  witness  need 
not  be  reproduced.  Jaquith  v.  Mor- 
rill, 204  Mass.  181,  90  N.  E.  556 
(1910). 

In  impeaching  a  witness  the  sub- 
stance of  the  former  statement  is 
sufficient.  Day  v.  Stiekney,  14  All. 
260  ( 1867 )  ;  Gould  v.  Norfolk  Lead 
Co.,  9  Cush.  (Mass.)  338,  57  Am. 
Dec.     50    (1852). 

It  should  be  regarded  as  a  com- 
pliance with  the  rule  and,  probably 
would  be  so  treated,  if  the  witness 
can  give  the  "  language  substantially 
as  spoken  at  the  former  trial  upon 
any  particular  point  or  subject  mat- 
ter." Corey  i\  Janes,  15  Gray 
(Mass.)  543,  544  (1860).  But  see, 
also,  Woods  V.  Keyes,  14  Allen  236, 
92   Am.  Dec.  766    (1867). 

5.  "  It  is  sufficient  if  the  witness 
is  able  to  state  the  substance  of 
what  was  sworn  to  on  the  former 
trial,  or  what  he  believes  to  be  sub- 
stantially the  words  of  the  witness, 
not  the  conclusions  to  which  the 
words  of  the  deceased  witness  con- 
ducted the  mind  of  the  present  wit- 
ness." Sloan  V.  Somers,  20  N.  J.  L. 
66,   67    (1843),  per  Whitehead,  J. 

6.  Huff  V.  Bennett,  6  N.  Y.  337 
(1852);  Wilbur  r.  Selden,  6  Cow. 
(N.  Y.)   162,  165   (1826).     A  report- 
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states^  Vennoiit  courts  have  adopted  the  somewhat  anomalous 
rule  that  the  second  witness  should  state  "  the  substance  of  the 
testimony  in  the  very  words  of  the  [first]  witness."  * 

§  1683.  C[7]  Scope  of  Proof;  Intension;  Precision  in  Recol- 
lection) ;  Substance  of  the  Evidence.—  The  concession,  however, 
permitting  the  use  of  the  essential  words,  totidem  verbis,  did  not 
suffice  for  the  administrative  purpose  intended,  and  further  relaxa- 
tion of  the  rule  was  needed.  Thereupon  it  was  ruled  by  the  court 
that  it  would  be  sufficient  if  the  witness  could  give  the  substance 
of  the  former  evidence.^  The  propriety  of  such  a  procedure  is 
indicated  by  legal  reasoning  in  analogous  particulars.  No  good 
reason  apparently  exists  for  singling  out  the  former  evidence  to 
constitute  an  exception  to  well  established  rules  of  substantive  law 
or  administration.  Thus,  on  an  indictment  for  perjury  no  verbal 
exactness  is  required  in  proving  the  language  alleged  to  have  been 
the  subject  of  the  false  testimony.^    In  like  manner,  it  is  sufficient 


ing  witness  should  he  directed  to 
state  "not  substantially  the  mean- 
ing but  substantially  the  language  of 
the  [original]  witness."  Martin  v. 
Cope,  28  N.  Y.  180,  3  Abb.  Deo.  (N. 
Y.)    182    (1863). 

Some  lelazation  of  the  rule  has 
been  made.  Overstrictness  of  require- 
ment has  been  condemned.  Clark  v. 
Vorce,  15  Wend.  193,  195  (1836) 
( one  who  "  intends  to  take  down  the 
words "  is  competent ) .  In  further 
continuance  of  this  line  of  thought, 
in  later  New  York  cases,  even  the 
suistance  of  the  evidence  has  been  re- 
ceived, in  the  absence  of  more  satis- 
factory proof.  Trimmer  v.  Trimmer, 
90  N.  Y.  676  (1882);  Mclntyre  v. 
R.  Co.,  37  N.  Y.  287,  291   (1867). 

7.  Emery  v.  Fowler,  39  Me.  326,  63 
Am.  Dec.  627   (1855). 

Vermont  courts  have  announced 
this  somewhat  anomalous  rule  that 
the  second  witness  should  state  "the 
substance  of  the  testimony  in  the 
very  words,  of   the    [first]    witness." 

8.  Earl  v.  Tupper,  45  Vt.  275 
(1873);  Whitcher  V.  Morey,  39  Vt. 
470  (1867);  Williams  v.  Willard,  23 
Vt.  369   (1851).    A  witness  who  has 


taken  minutes  "with  substantial  ac- 
curacy, .  .  .  the  exact  words 
in  many  instances,  although  not  in 
every  particular,"  is  competent  as  a 
reporting  witness.  Earl  v.  Tupper, 
45  Vt.  275,  284  (1873),  per  Wheeler, 
J.  It  is  not  fatal  to  the  reception  of 
the  evidence  that  the  reporting  wit- 
ness is  unable  to  recollect  the  cross- 
examination,  provided  he  can  testify 
that  he  thinks  that  it  did  not  modify 
the  effect  of  the  direct  evidence  and 
that  he  should  probably  have  been 
able  to  recollect  the  cross-examina- 
tion if  it  had  had  any  such  effect. 
Williams  v.  Ward,  33  Vt.  369,  376 
(1851).  In  this  state,  this  is  the 
degree  of  certainty  required  in  prov- 
ing the  words  spoken  in  slander, 
libel  and  on  indictments  for  perjury 
and  substantially  the  same  rule  is 
required  for  admissions.  Marsh  v. 
Jones,   21   Vt.   378,   380,   381    (1849). 

§  1683-1.  Central  of  Georgia  Ry. 
Co.  V.  Carleton,  (Ala.  1909)  51  So. 
27;  State  v.  Herlihy,  102  Me.  310, 
66  Atl.  643  (1906)  ;  Keim  v.  City  of 
Reading,  32  Pa.  Sup.  Ct.  613  (1907). 

2.  Rex  V.  Munton,  3  C.  &  P.  498, 
14  E.  C.  L.  682   (1829). 
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to  prove  the  substance  of  the  contents  of  a  lost  deed.*  The  witness 
who  purports  to  give  the  statements  of  a  dying  declaration*  is 
called  upon  to  place  before  the  tribunal  only  the  substance  of  what 
was  said.®  In  general,  wherever  the  language  used  is  the  direct 
object  of  inquiry,  as  in  an  oral  contract,®  the  witness  is  entitled 
to  state  the  language  used  with  merely  substantial  exactness.'' 

§  1684.  (  [7]  Scope  of  Proof;  Intension;  Precision  in  Recol- 
lection; Substance  of  the  Evidence) ;  A  Reasonable  Bule. —  The 

inquiry  is  a  natural  one:  Why  should  the  court,  in  discharging 
its  administrative  power  in  regard  to  the  admissibility  of  former- 
testimony  as  secondary  evidence,  insist  upon  a  higher  degree  of 
memory  on  the  part  of  the  reporting  witness  than  the  law  requires 
in  such  important  matters  as  perjury,  dying  declarations  or 
slander.  The  tribunals  of  several  jurisdictions,  -partly  as  u  natural 
consequence  of  this  line  of  reasoning,  later  adopted  the  adminis- 
trative canon  that  it  would  be  regarded  as  sufficient  if  the  report- 
ing witness  could  state,  in  either  a  civil  ^  or  criminal  ^  case,  the 


3.  §  343.  Eenner  v.  Columbia 
Bank,  9  Wheat.  (U.  S.)  581,  6  L. 
ed.  166   (1824). 

4.  §   2821. 

5.  Montgomery  v.  State,  11  Ohio 
424    (1842). 

6.  Maxwell  v.  Warner,  11  N.  H. 
568  (1841);  Eaton  v.  Rice,  8  N.  H. 
378    (1836). 

7.  "  There  ■would  '  seem  to  be  no 
Bound  reason  for  su-bjeoting  it  [for- 
mer evidence]  to  a  rigid  rule 
amounting  to  its  almost  total  exclu- 
sion, which  is  inapplicable  in  other 
cases  where  testimony  showing  words 
spoken  or  the  statements  of  a  party 
or  other  person  is  admissible.  In 
prosecutions  for  perjury,  the  testi- 
mony of  the  accused  upon  which  per- 
jury is  assigned  is  not  required  to  be 
ipsissimis  verbis,  but  allowed  to.  be 
given  in  substance;  so  with  the 
declarations  of  a  co-conspirator, 
declarations  made  in  extremis,  or  the 
admissions  or  confessions  of  a  party. 
So  also  with  testimony  of  a  verbal 
slander,  or  the  declarations  or  state- 
ments of  a  party  or  witness,  offered 
for  purposes  of  contradiction  or  im- 


peachment. .  .  .  What  sufScient 
reason  can  exist  for  a  departure 
from  the  rule  in  case  of  the  testi- 
mony of  a  deceased  witness  on  a  for- 
mer trial  ? "  Summons  v.  State,  5 
Ohio  St.   325,  346,   351    (1856). 

§  1684^1.  Alabama. —  Clealand  v. 
Huey,  18  Ala.  343   (1850). 

Georgia. —  Denson  v.  Denson,  111 
Ga.  809,  35  S.  E.  680  (1900)  ;  Tram- 
mell  V.  Hemphill,  27  Ga.  525   (1859). 

Illinois. —  Hutchings  v.  Corgan,  59 
111.  70  (1871);  Iglehart  v.  Jernegan, 
16  111.  513    (1855). 

Indiana. —  Home  v.  Williams,  23 
Ind.  37  (1864)  (overruling  earlier 
cases  which  required  memory  of  the 
exact  words ) . 

lovM. —  Connell  v.  Connell,  119 
Iowa  60e,  93  N.  W.  582  (1903); 
Small  V.  R.  Co.,,  55  Iowa  583,  592,  8 
N.  W.  437    (1881). 

Kansas. —  Solomon  R.  Co.  v.  Jones, 
34  Kan.  443,  8  Pac.  730  (1885); 
Gannon-  v.  Stevens,  13  Kan.  460 
(1874). 

Kentucky. —  Thompson  v.  Black- 
well,  17  Monr.  609,  623   (1856). 
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BubstaiKce  of  what  the  former  witness  had  said  on  the  original 
trial.  Should  the  relevancy  of  the  former  evidence  be  confined  to 
a  particular  subject,  it  is  sufficient  if  the  witness  can  state  the 


Maine. —  Lime  Rock  Bank  v.  Hew- 
ett,  52  Me.  531    (1864). 

Maryland, —  Garrott  V.  Johnson, 
11  Gill  &  J.  173,  35  Am.  Dec.  278 
(1840). 

Michigan. —  Fisher  v.  Kyle,  27 
Mich.  455  (1873);  Burson  V.  Hunt- 
ington, 21  Mich.  415,  4  Am.  Rep. 
497   (1870). 

Mississippi. —  Smith  v.  Natchez 
Steamboat  Co.,  1  How.   479    (1837). 

Missouri. —  Davis  v.  Kline,  96  Mo. 
401,  9  S.  W.  724,  2  L.  R.  A.  78 
(1888);  Scoville  v.  R.  Co.,  94  Mo. 
84,  87,  6  S.  W.  654  (1887);  Morris 
V.  Hammerle,  40  Mo.  489,  496 
(1867)  ;  Jaccard  v.  Anderson,  37  Mo. 
94   (1865). 

Nebraska. —  Twohig  v.  Learner,  48 
Nebr.  247,  67  N.  W.  152   (1896). 

New  Hampshire. —  Young  v.  Dear- 
born, 22   N.  H.   372    (1851). 

New  Jersey. —  Sloan  v.  Somers,  20 
N.  J.  L.  66   (1843). 

North  Carolina. — Carpenter  v. 
Tucker,  98  N.  C.  316,  3  S.  E.  831 
(1887). 

Ohio. —  Wagers  v.  Dickey,  17  Ohio 
439,  49  Am.  Dec.  467   (1848). 

Pennsylvania. — Hepler  v.  Mt.  Car- 
mel  Sav.  Bank,  97  Pa.  St.  420,  39 
Am.  Rep.  813   (1881). 

Tennessee. — Weeks  v.  McNulty,  101 
Tenn.   495,  48   S.  W.   809    (1898). 

Texas. —  Parks  v.  Caudle,  58  Tex. 
220  (1882);  Thurmond  V.  Trammel!, 
28  Tex.  371,  91  Am.  Dec  321  (1866). 

Vermont. —  Whitoher  v.  Morey,  39 
Vt.  459    (1867). 

Virginia. — iCaton  v.  Lenox,  5  Rand. 
31    (1827). 

United  States. —  Rueh  v.  Rock 
Island,  97  U.  S.  693,  24  L.  ed.  1101 
(1878)  ("the  main  and  principal 
points"  are  sufficient).  See  also, 
Chicago  St.  P.  M.  &  0.  R.  Co.  v. 
Myers,  25  C.  C.  A.  486,  80  Fed.  361 
i(1897). 


England. —  Pyke  v.  Crouch,  1  Ld. 
Raym.  730    (1696). 

2.  Alabama. —  Thompson  v.  State, 
106  Ala.  67,  17  So.  512  (1895); 
James  v.  State,  104  Ala.  80,  16  So. 
94    (1893). 

Arkansas. —  Vaughan  v.  State,  58 
Ark.  353,  378,  24  S.  W.  885  (1894)  ; 
Shackelford  v.  State,  33  Ark.  539 
(1878). 

California. —  People  v.  Murphy,  45 
Cal.   137    (1872). 

Georgia. — ^Mitchell  v.  State,  71  Ga. 
128,  154  (1883)  ;  Atkins  v.  State,  69 
Ga.   595,   596    (1883). 

Illinois. — Barnett  v.  People,  54  111. 
325    (1870). 

Iowa. —  State  v.  O'Brien,  81  Iowa 
88,  46  N.  W.  752    (1890). 

Kentucky. —  Bush  v.  Com.,  80  Ky. 
244,  3  Ky.  L.  Rep.  740  (1882). 

Louisiana. —  State  v.  Cook,  23  La. 
Ann.  347    (1871). 

Missouri. —  State  v.  Able,  65  Mo. 
357   (1877). 

North  Carolina. —  State  v.  Adair, 
66  N.  C.  298    (1872). 

Ohio. —  Donald  v.  State,  21  Ohio 
Cir.  Ct.  124,  11  Ohio  Cir.  Dec.  483 
(1900)  ;  Summons  V.  State,  5  Ohio 
St.  325,  352    (1856). 

Pennsylvania. —  Brown  v.  Com.,  73 
Pa.  St.  326    (1873). 

South  Carolina. —  State  v.  Jones, 
29  S.  C.  201,  229,  7  S.  E.  296  (1888). 

Terwiessee. — Wade  v.  State,  7  Baxt. 
80    (1872). 

,    Texas. —  Bennett  v.  State,  32  Tex. 
Cr.  216,  22  S.  W.  684    (1893). 

Vermont. —  State  v.  Hooker,  17  Vt. 
658    (1845). 

Wisconsin. —  Jackson  v.  State,  81 
Wis.  127,  51  N.  W.  89   (1893). 

Wyoming. — Foley  v.  State,  78  Pac. 
631    (1903). 

United  States. —  U.  S.  v.  Macomb, 
26  Fed.  Cas.  No.  15,702,  5  McLean 
286,  293,  299  (1851)  ;  U.  S.  V.  White, 
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substance  of  what  was  said  as  to  that  special  point.'  Evidence  as 
to  cross-examination  will,  under  these  circumstances,  be  confined 
to  the  same  point  in  the  evidence  in  chief  covered  by  the  direct 
testimony.* 

Contradiction. —  The  practice  is  the  same  where  the  former 
evidence  is  used  for  the  purpose  of  showing  contradictory  state- 
ments made  by  the  original  declarant,^  although  a  somewhat  more 
accurate  and  detailed  statement  of  what  was  said  has  been  re- 
quired in  this  connection  than  where  the  entire  evidence,  even  on 
a  given  point,  is  tendered.® 

§  1685.  (  [7]  Scope  of  Proof;  Intension;  Precision  in  Recoil 
lection)  ;  Effect  of  the  Evidence. —  The  reporting  witness  may  not 
be  able  to  recollect  the  words,  in  themselves  considered,  at  all.  He 
may  be  unable  to  state  even  the  substance  of  the  langu'age  em- 
ployed. His  memory  may  be  limited  to  the  effect  or  tendency  of 
the  language.  He  can  merely  state,  perhaps,  what  facts  he  thinis 
that  the  deceased  witness  siaid  existed.  If  such  be  all  that  the  wit- 
ness can  give,  certain  courts  will  receive  it,  for  what  it  is  worth.^ 
"  WSiere  the  witness  on  the  stand,  cannot  recollect  the  very  words 
of  the  deceased  witness  he  may  state  in  his  own  language  the  facts 
as  detailed  by  th'at  witness,  as  they  were  impressed  on  his  mind  at 
the  time ;  and  this  applies  as  well  to  the  cross^exiamination  as  to  the 
examination  in  chief."  ^  In  Wisconsin,  on  the  contrary,  evidence 
of  the  facts  testified  by  the  former  witness  is  repudiated  as  evinc- 
ing insufficient  narrative  capacity  on  the  part  of  the  reporting  wit- 
ness to  warrant  use  being  m'ade  of  his  testimony.^  The  same  tend- 
ency to  exclude  what  is  eo  largely  the  conclusion  of  the  witness  is 

28   Fed.    Caa.   No.    16,679,    5    Crancli  §   1685-1.     Garrott  v.  Johnson,  11 

C.  C.  457    (1838).  Gill   &  J.    (Md.)    173,   35   Am.   Dec. 

England. — E.  v.  Rowley,  Mood.  Cr.  272  [distinguished  In  Black  v.  Wood- 

C.    Ill     (1825).  row,  39  Md.  194]    (1840);  Heplcr  V. 

3.  Bass  V.  State,  136  Ind.  165,  170,  Mt.  Carmel  Sav.  Bank,  97  Pa.  St. 
36  N.  E.  124  (1893);  Weeks  v.  Me-  420,  39  Am.  Rep.  813  (1881);  Ken- 
Nulty,  101  Tenn.  495,  48  S.  W.  809  drick  v.  State,  10  Humphr.  (Tenn.) 
(1898)  ;  Bennett  «.  State,  32  Tex.  Cr.  479    (1850). 

216,   219,   22   S.   W.   687    (1893);   R.  2.  Hepler  ».  Mt.  Carmel  Sav.  Bank, 

V.  Rowley,  Mood.  Cr.  C.  Ill    (1825).      97  Pa.  St.  420,  424,  39  Am.  Rep.  813 

4.  Philadelphia    &    R.    R.    Co.    v.      (1881). 

Spearen,  47  Pa.  St.  300,  306   (1864).  3.    Elberfeldt    v.  Waite,    79    Wis. 

5.  Ingram  1).  Watkins,  1  Dev.  &  B.  284,  285,  48  N.  W.  525  (1891); 
443,  444    (1836).  Zitske    v.    Goldberg,     38     Wis.     816 

6.  State  V.  McLaughlin,  126  N.  C.  (1875). 
1080,  35  S.  E.  1037   (1900). 
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manifested  in  other  jurisdictions.*  There  is  obviously  a  different 
light  in  which  to  view  the  matter.  The  courts  of  Maryland,  for  ex- 
ample, prefer  to  receive  the  facts  proved  rather  than  "  the  mere 
substance  of  the  evidence."  ^  While  the  reporting  witness  is  not 
only  permitted  buit  desi'red  to  sximmiarize  the  effect  of  tihe  evidence 
of  the  original  witness  as  the  facts  deposed  to  by  him,  he  is  not 
at  liberty  to  state  what  he  considers  the  legal  effect  of  the  facts 
themselves.® 

§  1686.  C[7]  Scope  of  Proof;  Intension);  Burden  of  Proof, 

ftualifications,  etc —  Wliatgver  may  be  the  stringency  of  require- 
ment enforced  in  a  given  jurisdiction,  the  onus  is  upon  the  pro- 
ponent to  satisfy  the  j'udge-^  that  the  witness  can  meet  it.  On  the 
contrary,  the  evidence  will  be  received  where  the  reporting  wit- 
ness shows  the  proper  qualifications  though  he  makes  no  claim  to 
possess  them,^  or  even  modestly  disclaims  their  possession. 

§  1687.  (8)  Media  of  Proof. —  Eormer  evidence  to  the  extent^ 
and  with  the  intension^  required  in  any  particular  jurisdiction, 
may  be  established  through  the  media  'usually  employed  in  proving 
other  facts,  viz.,  Documents  and  Witnesses.  In  this  order  it 
may  be  appropriate  to  consider  the  subject. 

Documents. —  The  proponent  of  the  secondary  evidence  is  not 
compelled  to  establish  the  former  testimony  by  the  use  of  lany 
special  sort  or  class  of  document.     Suitable  instruments  of  writ- 

4.  Marsliall  v.  Adams,  11  111.  41  etc.,  R.  Co.,  94  Mo.  84,  6  S.  W.  &54 
(1849);    State  V.  Able,  65   Mo.   357,       (1887). 

371    (1877);   Ballenger  v.   Barnes,  3  Montana. —  Eeynolda     v.      Fitzpat- 

Dev.  460,  465    (1832).  "ck,    28    Mont.    170,    72    Pac.    510 

5.  Black  V.  Woodrow,  39  Md.  194,      (1903). 

220    (1873);  Garrott  v.  Johnson,  11  Teccas.—  l>owi  v.  State,    (Cr.  App. 

G.  &  J.  173,  183    (1840).  ^^OS)    108  S.  W.  389. 

6.  Bowie  V.  O'Neale,  5  H.  &  J.  226,  Should  the  court  find  the  fact  to 
5>^i    ns?il  ^^  otherwise  than  as  claimed  upon 

I  1686-1.'  A?o6amo.- Thompson  v.     ^°'''.  '^^'"^  "''  "^^  *^«   ^^-^P*  °^  *'^« 

testimony,    the    evidence    is    rejected 


State,  106  Ala.  67,  17  So.  512  (1894). 
Arkansas. —  Clinton    v.    Bstes,    20 


upon  discovery  of  the  fact.     Bush  v. 
Com.,  80  Ky.  244    (1882);   Emery  17. 
Ark.  216   (1859).  Fowler,  39  Me.  326,  63  Am.  Dec.  627 

Maine. —  Emery  v.  Fowler,  39  Me.      (I855). 
326,  63  Am.  Dec.  627  (1855).  2_    Vaughan  l).  State,  58  Ark.  353, 

Massachusetts. —  Corey  v.  Janes,  15      34  g   w.  885   (1894). 
Gray  543    (1860).  §  1687-1.   §  1676. 

Missouri. —  Scoville     v.     Hannibal,         2.  §  1679. 

Vol.  11  —  136 
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ten  evidence  may  include  parts  of  the  record  in  the  former  case, 
notes  or  memoranda  suitably  authenticated  by  the  person  who  took 
them  at  or  about  the  time  of  the  giving  of  the  original  evidence,' 
and  the  like. 

Witnesses. —  Where  the  recollection  of  a  witness  is  the  medium 
through  which  the  former  evidence  comes  to  the  tribunal,  this 
memory  need  not  be  unaided.  The  reporting  witness  may  testify, 
as  in  other  oases,  either  from  a  direct,  independent  memory,  or 
from  one  refreshed  by  the  use  of  memoranda  taken  at  the  time,* 
or  by  other  means  appropriate  for  the  purpose. 

§  1688.  C[8]  Media  of  Proof);  Official  Documents. —  Except 
where  otherwise  expressly  provided,  each  medium  of  proof,  i.  e., 
by  documents  or  witnesses,  as  a  rule,  is  equally  competent, 
provided  it  comply  with  the  prescribed  conditions.  To  this  course 
of  administrative  dealing  with  proof  of  former  evidence,  the  courts 
have,  in  practical  application,  apparently  established  a  single 
exception.  In  oases  where  'the  regularity  and  disinterestedness 
of  oflicial  business  enter  into  the  consideration  of  the  course  to  be 
pursued,  a  not  unnatural  inclination  to  give  special  force  to  these 
circumstances  is  observable.  Even  where  the  act  is  not  done  in 
obedience  to  an  official  duty,  the  same  action  is  frequently  taken 
by  the  courts.  In  pursuance  of  this  ^administrative  principle,  it 
has  been  held  that  statements  reduced  to  writing  by  one  under  an 
official  duty  so  to  do  are  to  be  preferred  to  oral  testimony,  as 
constituting  a  higher  grade  of  proof,  either  in  case  of  the  former 
testimony  of  'a  party,^  or  that  of  a  witness.^    The  earlier  law  failed 

3.  Best  on  Ev.  (ChamberlajTie's  3d  Tennessee. — Alfred  v.  lAnthony,  2 
Amer.  ed.),  p.  21S.  Swan  581,  590   (1853). 

4.  Best  on  Ev.  (Chamtierlayne'a  3d  England. —  Leacli  v.  Simpson,  7 
Amer.  ed.),  p.  218.  Dowl.   Pr.   513,    515    (1839);    Annes- 

§     1688-1.     Arkansas.— TaXbot    v.  ley's   Ti-ial,    17    How.    St.    Tr.    1121 

Wilkins,    31    Ark.    411,    431     (1876)  (1743). 

(bankruptcy    commissioners);    Ehinn  2.  Illinois. — Overtoom  i>.  R.  Co.,  181 

V.    State,    3    Ark.    329,    348     (1839)  111.  333,  54  N.  E.  898    (1899)    (coro- 

(coroner).  ner). 

Connecticut. —  Benedict  v.  iNichols,  Indiana. —  Woods  v.  State,  63  Ind. 

1  Root  434  (1792).  353,  357    (1878). 

Georgia. —  Ijeggett  v.  State,  97  Ga.  Michigan. —  People  v.  Hinchman,  75 

426,  24  S.  E.  165    (1896).  Mich.  587,  589,  42  N.  W.  1006  (1889). 

Mississippi. —  Wright   v.    State,    50  New  Jersey. —  State  v.  Zellers,  7  N. 

Miss.  332   (1874).  J.  L.  330,  336    (1824). 

'N&u>   York. —  People   v.   Moore,    15  South  Carolina. —  State  V.  Jones,  29 

Wend.  419,  421   (1836).  S.  C.  201,  227,  7  S.  E.  296  (1888). 
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to  make  the  distinction,  as  to  grades  of  evidence  in  such  cases.* 
The  rule  applies  equally  to  civil  and  criminal  cases.* 

§  1689.  ([8]  Media  of  Proof ;  Official  Documents) ;  depositions. 

—  Thus,  as  has  been  seen,^  a  favorite  instance  of  the  use  of  official 
documents  containing  former  testimony  is  furnished  by  what  may 
generally  be  termed  official  depositions.  A  judge  or  other  commit- 
ting magistrate  may,  for  example,  be  required  by  statutory  provi- 
sion to  reduce  to  writing  the  statements  of  a  party,  or  other  wit- 
nesses, given  at  a  preliminary  hearing.  As  a  rule,  the  existence 
of  such  a  formal  document  does  not  exclude  other  evidence  as  to 
the  former  testimony.^ 

Documents  prepared  under  such  provisions  of  positive  law  are 
not  at  present  *  regarded  as  falling  within  the  scope  of  the  canon 
of  administration  now  under  consideration.  The  rules  applicable 
to  the  conditions  under  which  official  depositions  are  regarded  as 
legally  admissible  are  treated  in  connection  with  other  branches 
of  the  law  of  evidence.  They  may  however  be  briefly  summarized 
at  this  place. 

Quoad  the  judge  or  magistrate  the  document  is  prepared  in  dis- 
charge of  an  official  duty.  It  is  incumbent  upon  the  judicial 
offioef  to  do  the  act,  i.  e.,  hold  the  examination,  and  immediately 

Tennessee. —  Titus  v.  State,  7  Baxt.  as    evidence    of    the    fact    asserted, 

132,  137    ( 1874 ) .  treated  such  statutory  depositions  as 

England. —  R.  v.  Dillon,  14  Cox  Cr.  the  former  evidence  of  the  deponent 

4  (1877)  ;  R.  V.  Taylor,  13- Cox  Cr.  77,  and  required  that  the  magistrate  or 

8  C.  &  P.  726  (1874).   Even  an  unoffi-  his    clerk   be    produced    in    court   to 

cial  stenographic  report  is  disregarded  verify    the    accuracy    of    the    memo- 

in   favor  of   the  magistrate's  official  ^anda.     R.  v.  Howe,  1  Camp.  462,  6 

record      Overtoom  v.  R.  Co.,  181  111.  ^sp.  125    (1808);   Earl  of  StaffoTd'a 

323,   54  N.  E.   898    (1899).     "Being  ^rial,   7  How.   St.  Tr.   1293    (1680); 

■before   the   magistrate,   and   the   law  jjale,  Pleas  of  the  Crqwn,  II,  52,  284 

saying  that  the  deposition  is  primary  ,iggo)_      ^he     magistrate    or    clerk 

evidence,    the    deposition    should    be  might,  however,  testify  directly  to  the 

put  in;  but  for  that  reason  only."   R.  statements  of  the  witness  using  the 

V.  Taylor,  13  Cox  Cr.  77   (1874).  ^ 


memoranda  made  by  himself  for  the 
purpose  of  refreshing  his  recollection. 


3.  Wakemam's  Trial,  7  How.  St.  Tr, 

591,  651   (1679).  „        ,.,      i,  .           ^    „  ^ 

.     T       ,         '.                »   HT    «,  w  E.  w.  Swatkms,  4  C.  &  P.  550  (1831). 

4.  Leach  v.  Simpson,   5  M.  &  W.  ^^              ,  .„  ,      ,  .  , ,                 , 

309,  7  Dowl.  Pr.  513   (1839).  "  "^^^  «*^"  ^«   '^'ghly  desirable   to 

S  1689^1     58  1639   1651.  summon   the   magistrate,   even   when 

2.  Bennett  v.  Stlte,  84  Ark.  97,  ^^^  presence  is  not  legally  necessary. 
104  S.  W.  928   (1907).  I^-  ^-  Pikesley,  9  C.  &  P.  124  (1839). 

3.  The  early  practise  the  statutes  ^<""  England,  the  matter  has  been 
providing  for  these  depositions  having  set  at  rest  by  statute.  St.  11  and  12 
failed  to  establish  their  admissibility  Vict.  chap.  42   (1847). 
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to  make  a  written  statement  of  it.  Tlie  statute  itself  frequently,  and 
with  great  propriety,  makes  the  document,  usiually  called  a  "depo- 
sition "  especially  when  accompanied  by  the  judge's  official  certifi- 
cate of  genuineness,  evidence  per  se.  Even  where  this  provision 
is  not  made,  the  document,  w*hen  properly  authenticated,  is  still 
admissible  in  evidence  under  an  exception  to  the  hearsay  rule,  as 
a  statement  in  course  of  official  duty  or  business.*  This  rule  fails 
to  obtain  recognition  in  jurisdictions  where  the  statute  requires 
merely  that  the  substance  of  the  testimony  be  taken  down  by  the 
magistrate'  or  where  the  minutes  of  testimony  are  obviously  in- 
complete® or  have  been  carelessly  made.''  To  predicate  a  rule  for 
all  cases  upon  facts  such  as  these,  rather  than  regarding  them  as 
considerations  to  affect  the  action  of  the  court  in  any  particular 
instance,  seems  to  impose  an  unnecessary  fettet  upon  the  essential 


4.  §§  3870  et  seq.  See  also,  Beat 
on  Ev.  ( Chamber layne's  3d  Amer  ed.) 
pp.  430  et  seq. 

California. —  People  v.  Devine,  44 
Cal.  452   (1873)    (coroner). 

Connecticut. —  Benedict  v.  Nichols, 
1  Root  434  (1793)  (judge  of  pro- 
bate ) . 

Georgia. —  Haines  v.  State,  109  Ga. 
536,  35  S.  E.  141  (1900)  (magis- 
trate). 

Michigan. —  Lightfoot  v.  People,  10 
Mich.  507,  513   (1868)    (clerk). 

New  York. —  Bellinger  v.  People.  8 
Wend.  598  (1833)  (committing  mag- 
istrate). 

North  Carolina. —  State  v.  Valen- 
tine, 7  Ired.  325,  336    (1847). 

South  Carolina. — State  v.  Jones,  39 
S.  C.  327,  7  S.  E.  396  (1888)  (coro- 
ner). 

England.— R.  v.  Foster,  7  C.  &  P. 
148  (1835)  ;  R.  v.  Richards,  1  Moo.  & 
Eo'b.  396  note  (1834).  Some  delay, 
after  the  hearing,  in  writing  out  the 
minutes  into  a  deposition  will  not 
necessarily  exclude  it.  Haines  v. 
State,  109  Ga.  536,  35  S.  B.  141 
(1900).  Further,  it  has  been  held 
that  should  the  deposition  be  com- 
petent as  an  official  statement,  it  need 
not  be  authenticated  by  the  signature 


of  the  accused  or  other  witness.  Miller 
V.  Busick,  56  Ohio  St.  437,  47  N.  E. 
249  (1897).  On  the  other  hand,  fail- 
ure to  comply  with  some  statutory 
requirement  may,  by  an  excess  of  fidel- 
ity in  following  the  letter  of  the  law 
regardless  of  its  spirit,  be  deemed 
fatal  to  the  admissibility.  Schoon- 
over  V.  Myers,  28  111.  308  (1862)  (not 
read  to  or  signed  by  witness)  ;  State 
V.  Hatcher,  39  Or.  309,  44  Pac.  534 
(1896)  (certificate  cannot  be  sup- 
plied by  parol)  ;  R.  v.  Miller,  4  Cox 
Cr.  166  (1850)  (magistracy  not  ap- 
pearing, cannot  be  shown  by  parol). 

5.  Payne  v.  State,  66  Ark.  545,  53 
S.  W.  376  (1899).  Aliter,  where  the 
entire  testimony  is  reduced  into  writ- 
ing and  signed  by  the  witness.  Atkins 
i:  State,  16  Ark.  588,  1855. 

e.  Bass  V.  State,  39  Ark.  142,  145 
(1874)  (coroners'  minutes  at  in- 
quest) ;  State  V.  Hayden,  45  Iowa  11, 
13  (1876);  Cunning  v.  State,  79 
Miss.  284,  30  So.  658    (1901). 

7.  People  V.  White,  34  Wend.  520, 
533,  556  (1840)  (coroner;  taken  in 
pencil). 

As  an  aid  to  memory,  the  "  depo- 
sition "  may  still  be  used.  Payne  v. 
State,  66  Ark.  545,  62  S.  W.  278 
(1899). 
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powers  of  a  presiding  judge  and  greatly  to  increase  the  labor  of 
considering  such  minutiae,  if  the  other  conditions  for  admissi- 
bility exist. 

Quoad  the  party  who  has  authenticated  snck  a  statutory  depo- 
sition by  his  signature*  or  by  orally  acknowledging  its  accuracy,* 
the  statements  are  competent  as  constituting  admissions}'^ 

Quoad  a  witness,  not  a  party,  who  has  authenticated  the  depo- 
sition of  his  evidence  by  signature  or  verbal  endorsement  and 
acceptance,  the  statements  contained  in  the  deposition  may  justly 
be  regarded  as  oonetdtuting  the  testimony  of  the  witness.^^  In 
jurisdictions  where  the  magistrate  is  required  to  set  down  merely 
the  substance  of  what  the  witness  has  said,  the  latter  will  not  be 
required  to  authenticate  the  statement  by  his  signature  as  a  con- 
dition upon  future  admissibility.-*^  The  testimony  an  absent  wit- 
ness gave  at  the  examining  trial  of  accused  may  be  proved  by  any 
one  who  heard  him  testify  and  can  remember  the  evidence.-'^ 

Authentication. —  The  signature  of  the  party  or  other  witness, 
or  his  acknowledgment,  in  some  other  way,  of  the  correctness  of 
the  report,  dispenses  with  the  necessity  of  calling  the  judge  or 
other  magistrate  to  prove  the  deposition." 

Fulfillment  of  conditions. —  Whatever  may  be  the  prescribed 
statutory  conditions,  it  must,  in  general,  be  affirmatively  shown 
by  the  proponent  that  the  actual  situation  constitutes  a  fulfillment 
of  them.  For  example,  the  fact  that  a  witness  does  not  reside  in 
the  county  must,  where  the  statute  makes  it  a  preliminary  to 
admissibility,  be  shown  to  exist.- 


.  15 


8.  State    V.    Eaton,    3    Har.     554  10.    §§  1233  et  seq. 

(1840);  State  V.  Steeves,  29  Or.  85,  11.  The  requirement  lias  been 
43  Pae.  947  (1896).  The  original  made  that  the  contents  of  the  docu- 
statement  a3  reduced  to  -writing  and  ment  must  be  shown  to  have  been  ex- 
signed  by  the  party  should,  it  has  plained  to  the  -witness  at  the  time, 
been  held,  be  produced,  even  -where  State  «.  Hayden,  45  lo-wa  11  (1876). 
the  magistrate  has  no  authority  to  12.  Poe  v.  State,  (Ark.  1910)  129 
take  the  deposition.  State  v.  Bran-  S.  W.  293. 
ham,  13  S.  C.  389,  397   (1879).  13.   Poe  V.  State,   (Ark.  1910)   129 

9.  Lambe's  Case,  2  Leach  Cr.   L.  g.  W>  292. 

3d  ed.  625,  630  (1791).      See  Hirst's  14.    E.    v.  Rees,    7    C.    &    P.    568 

Oase,   1   Le-w.   46    (1827-8).  (1836) ;  E.  v.  Reading,  7  C.  &  P.  649 

Admissibility      is      not      removed  (1836)  ;    R.   v.   Richards,   1   Moo.   & 

should   the    declarant,    later,   change  Rob.  396,  note  (1834). 

his  mind  and  deny  the  correctness  of  15.    O'Brien  v.  St.   Louis  Transit 

the  written  statements.  R.  v.  Thomas,  Co.,   213    Mo.   59,   110    S.     W.     705 

2   Leach  Cr.  L.   3d   ed.   727    (1794).  (1908). 
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§  1690.  ([8]  Media  of  Proof;  Official  Documents);  Formal 

Court  Papers. —  Certain  court  papers,  more  or  less  formal  in 
character,  frequently  purport  to  set  forth  the  former  evidence  of 
an  unavailable  witness  and  m^ay  be  used  for  the  purpose  of  prov- 
ing it.^  To  obtain  the  opinion  of  an  appellate  tribunal  on  ques- 
tions of  law  raised  on  a  trial  at  nisi  prius,  it  may  become  neces- 
sary to  present,  in  various  ways,  the  evidence  as  it  appeared  at 
the  hearing.  The  course  adopted  in  making  up  such  a  presenta- 
tion apparently  affords  strong  guaranties  for  completeness  and 
accuracy.  The  statement  is  usually  prepared  by  the  excepting 
party,  from  his  point  of  view.  It  is  then  revised  by  his  opponent 
on  the  basis  of  a  conflicting  interest.  Should  counsel  agree  upon 
what  the  former  evidence  was,  still  the  judge,  absolutely  indifFer- 
ent  except  to  the  cause  of  truth,  is  to  certify  the  agreement  to 
the  appellate  court  as  being  correct.  Should  it  happen  that  coun- 
sel fail  to  agree,  the  truth  of  the  matter  is  established  by  the 
judge  upon  a  hearing  of  the  proofs  or  arguments  presented  by  the 
respective  counsel.  Prima  facie,  under  such  an  arrangement,  both 
self  interest  and  disinterestedness  alike  conduce  to  bring  about 
a  correct  result.  Courts  have,  therefore,  felt  justified  in  attach- 
ing great  credit  to  a  document  so  drawn.^ 

While  these  considerations  have  thus  impressed  certain  judges 
with  a  strong  leaning  toward  the  use  of  documents  of  this  class 
as  satisfactorily  establishing  the  former  evidence  which  they  affect 
to  set  forth,  the  prevailing  opinion  among  those  best  acquainted 
with  the  subject  is  to  the  effect  that  'these  supposed  guaranties  fof 
truth  are,  in  large  measure,  elusive,  even  fallacious.  However 
great  may  be  the  fidelity  and  diligence  of  counsel  on  either  side 

§  1690-1.    Harbison  &  Walker  Co.,  'be   supposed  to   liav©  tindergo-ne  not 

Southern  Department  v.  White,   (Ky.  only  the  inspection  of  each  party  or 

1908)    114   S.   W.   350    (original  bill  their     counsel,     but     moreover     the 

of  testimony) .  scrutiny     and     supervision     of     the 

2.    "Surely  all  will  agree  that  a  Court,   by  whom  the  exceptions   are 

paper  thus  agreed  to  by  the  parties  signed.     When  enrolled,  those  state- 

and  approved  by  the  Court  will  be  ments   in   fact   compose  part  of   the 

more    trustworthy    on    the    question  record,  and  are  entitled  to  as  much 

what  was  the  evidence  delivered  on  verity    and  are    deserving  as    much 

the  trial  than  the  daily  fading  recol-  credit  as  would  be  the  testimony  of 

lection  of  persons  who  happened  to  any  witness  who  might  prove  what 

hear  the  evidence  when  it  was  so  de-  the    witness    whose    statements    are 

livered."     Smith  v.  State,  28  6a.  19,  contained  in  the  record  proved  on  a 

33    (1859).     "The    statements    con-  previous  trial."     Baylor  v.  Smithera, 

tained  in  a  bill  of  exceptions  must  1  T.  B.  Monr.  6   (1834). 
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of  a  cause,  the  value  of  their  work  for  reproducing  the  former 
testimony  is  greatly  impaired  by  the  very  limited  object  with 
which  it  is  done.  The  immediate  purpose  is  not  to  state  the  en- 
tire evidence  of  the  witness,  but  only  such  portion  of  it  as  bears 
upon  a  particular  question  of  law,^  possibly,  a  narrow  one.  Other 
causes  contribute  to  the  same  result.  Not  only  is  the  scope  of  the 
evidence,  as  'a  whole,  oontpolled  by  'this  particular  object,  the 
setting  of  such  limited  portion  of  the  evidence  as  is  presented  is 
determined  by  the  same  consideration.  The  lightsi  and  shadows 
actually  exhibited  by  the  testimony  are  given  false  proportions. 
Statements  of  little  relative  importance  are  accorded  emphasis  in 
proportion  to  their  bearings  upon  the  point  to  be  raised  for  con- 
sideration, while  declarations  of  the  witness  of  great  intrinsic 
materiality  but  with  a  different  evidentiary  tendency  may  be 
slightingly  treated  or  entirely  overlooked  if  in  this  particular  rela- 
tion, they  have  but  little  significance.  Nor  is  there  satisfactory 
certainty,  on  the  part  of  a  trial  court,  that,  even  within  this 
limited  field,  the  effort  has  been  strenuously  made  by  counsel  to 
preserve  the  integrity  of  the  witness'  statements  with  an  eye 
single  to  truth.  The  danger  that  the  excepting  party  has  stated 
the  evidence  in  terms  too  favorable  to  himself,  in  relation  to  the 
point  in  question,  .and  thait  his  opponent,  by  inadveTtence  or  as 
a  compromise,  has  assented  to  it,  is  obviously  to  be  apprehended. 
The  converse  is  equally  true.  The  peril  that,  in  order  to  secure 
an  agreement,  or  in  retuTn  for  isome  concession  in  another  con- 
nection, or  from  the  latter's  opinion,  possibly  erroneous,  as  to  the 
value  of  certain  facts  to  his  own  contention,  the  excepting  party 
may  be  content  with  a  form  of  statement  which  is  less  favorable 
to  himself  than  he  is  entitled  to  receive,  is  no  less  serious.  In 
the  event  of  an  agreement  between  counsel  reached  upon  any 
such  erroneous  basis,  little  is  really  to  be  hoped  from  the  personal 
interest  of  many  excellent  judges  who  leave  counsel  alone  to  man- 
age theiir  cases.*     Unless  the  testimony  should  obviously  affect, 

8.    "  Bills  of   exceptions  are   pre-  the  Court.     They  are  never  read  to 

pared  with  no  view  to  such  accuracy  the  witnesses,  who  in  fact  have  noth- 

in   the   statements   of   witnesses    [as  ing    to  do   with   their     preparation, 

occurs  in  case  of  official  depositions].  They    are   often    written   out    days, 

They  are  not  required  to  contain  all  weeks,   and    even   months    after   the 

of  the  evidence  of  the  witnesses,  nor  trial."     Boyd  v.  Bank,  25  Iowa  257 

the  language  used  hy  them,  but  only  (1868). 

so  much  of  the  evidence  as  may  be  4.    "The    bills  of    exceptions    are 

necessary   to    explain   the   ruling   of  then   presented   to   the    judge,    who, 
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in  some  startling  way,  the  reasonableness  of  the  court's  ruling  in 
point  of  law,  the  official  judicial  certificate  of  accuracy  is  most 
frequently  conceded,  almost  as  a  matter  of  course,  to  a  bill  of 
exceptions  to  which  opposing  counsel  of  good  standing  have  agreed 
on  as  correct.  In  the  event  that  counsel,  unable  to  agree  upon  a 
draft  of  the  testimony,  apply  to  the  judge,  the  latter  frequently 
advises  in  reaching  a  forced  agreement,  mutual  concessions  as  to 
what  are,  possibly,  vital  parts  of  the  witness'  testimony.  The 
result  may  well  be  a  form  of  statement  which  none  of  the  parties 
to  the  agreement  really  accepts  as  correct.''  At  the  late  date  when 
it  is  under  consideration  it  may,  however,  be  the  best  draft  prac- 
tioally  attainable.  iShould  the  presiding  judge  finally  be  forced 
to  rule  on  the  matter,  many  considerations,  may  swerve  his  order 
from  the  line  of  the  actual  statement  made  by  the  witness. 

For  these  and  similar  reasions,  while  the  evidence  furnished  by 
this  class  of  documents  is  competent,  other  conditions  being  met, 
the  professional  mind,  familiar  with  these  facts,  fails  to  give  it 
the  weight  to  which,  under  other  circumstances,  it  might  be 
entitled.® 

§  1691.  C  [8]  Media  ot  Proof;  Official  Documents;  Formal 
Court  Papers) ;  Bill  of  Exceptions. —  As  Avill  have  been  perceived, 
a  prominent  and  readily  recognized  illustration  of  what  has  just 
been  said  regarding  the  probative  value  of  certain  court  dociaments 
in  establishing  the  evidence  given  at  a  former  trial  is  furnished 
by  the  iill  of  exceptions.  Such  a  writing  may  unquestionably  be 
used  under  proper  conditions,  to  refresh  the  memory  of  a  witness.^ 
When  corroborated  by  other  evidence,  aliunde,  establishing  its 

unless  they  contain  some  glaring  mia-  reconciled,  with   the   approl)ation  of 

statements,   will  usually  sign   them.  the    Court,    by    mutual    concessions 

We   are    warranted    in  saying    that  which  finally  present  the  evidence  as 

some   judges   seldom   refuse   to   sign,  claimed  by  neither  and  which  in  fact 

■and  often  do  not  look  over  and  read  does  not  fully  satisfy  either."     Boyd 

with    care  bills   of    exceptions    pre-  v.  Bank,  25  Iowa  257    (1868). 

sented  to  them  by  respectable  oppos-  6.     Roth    v.    Smith,    54    HI.    431 

ing  counsel   with   an   indorsement  of  (1870). 

their  approval  and  agreement."  Boyd  §   1691-1.    Best  on  Ev.   (Chamber- 

V.  Bank,  25  Iowa  257  (1868).  layne's  3rd  Amer.  ed.),  p.  218.  Tor- 

5.    "In  the  preparation  of  bills  of  rey  v.  Burney,  113  Ala.  496,  21  So. 

exceptions  in  open  court,  the  counsel  348  (1896)  ;  Solomon  E.  Co.  v.  Jones, 

of  the   respective   parties    often   dis-  34  Kan.  443,  458,  8  Pac.  730  ( 1885 ) ; 

agree  upon  the  evidence  intended  to  Green  v.  Irving,  54  Miss.  450,  28  Am. 

be  stated,   and  th^eir   differences   are  Rep.   360    (1877). 


2169 


Bills  of  Exceptions  not  Sufficient. 


§1691 


fullness  and  accuracy,^  bills  of  exceptions  have  been  received  as 
proof  of  former  testimony,*  impressing  very  favorably  certain 
tribunals  of  high  standing  as  to  its  probative  value  in  this  con- 
nection.* This  feeling  of  confidence  is  especially  noticeable  vs^here 
the  exceptions  have  been  .carefully  drawn,  and  purport  to  contain 
all  the  testimony  and,  in  fact,  appear  to  do  so." 

The  prevailing  View. —  For  reasons  more  in  detail  set  forth 
elsewhere,®  the  decided  weight  of  authority  is  to  the  effect  that 
a  bill  of  exceptions,  will  not,  standing  alone,  be  accepted  as  proof 
of  the  former  evidence  of  a  witness.'^ 


2.  Soovilte  V.  Hannibal,  etc.,  R. 
Co.,  94  Mo.  84,  6  S.  W.  654    (1887). 

3.  Eoss-Lewin  v.  Germania  Life 
Ins.  Co.,  (Colo.  App.  1904)  78  Pac. 
305  (no  diligence  need  be  shown)  ; 
Howard  v.  Beldenville  Lumber  Co., 
(Wis.  1908)    114  N.  W.  1114. 

4.  Eico  Eeduction,  etc.,  Co.  v.  Mu3- 
grave,  14  Colo.  79,  23  Pac.  458 
(1890);  Smith  v.  State,  28  Ga.  19, 
23  (1859)  ;  Louisville  Water  Co.  v. 
Upton,  (Ky.  1896)  36  S.  W.  530; 
Eeynolds  v.  Powers,  96  Ky.  481,  39 
S.  W.  399,  17  Ky.  L.  Eep.  1059 
(1895);  Baylor  v.  Smithers,  1  T.  B. 
Monr.  6  (1834)  (inconsistent  state- 
ments). 

The  evidence  has  been  excluded 
in  criminal  cases. —  Boner  v.  Com., 
(Ky.  1897)  40  S.  W.  700;  Kean  v. 
Com.,  10  Bush  190  (1873).  "Is  it 
likely  that  the  parties  agreed  to  any- 
thing as  proved  that  was  not  proved, 
even  though  the  only  purpose  of  this 
agreement  was  to  comply  with  the 
requisitions  of  the  law  as  to  new 
trials  and  the  law  as  to  writs  of 
error?  Is  it  likely  that  the  Court 
would  have  approved  as  true  any- 
thing that  was  not  true,  even  though 
the  purpose  of  the  approval  was 
merely  to  comply  with  the  requisi- 
tions of  these  same  laws?  Certainly 
it  is  not."  Smith  v.  State,  38  Ga.  19, 
23  (1859).  See  also,  Baylor  v. 
Smithers,  1  T.  B.  Mon.  (Ky.)  6,  7 
(1834). 

The  admissibility  may  be  conferred 
by  statute.     Harris  v.  Quincy,   etc., 


Ey.  Co.,  124  Mo.  App.  45,  101  S.  W. 
601    (1907). 

5.  Wilson  V.  Noonan,  35  Wis.  321 
(1874).  But  see  also,  Illinois  Cent. 
E.  Co.  V.  Ashline,  171  111.  313,  49  N. 
E.  521  (1898);  Boyd  v.  Bank,  25 
Iowa  257    (1868). 

Even  where  the  bill  of  exceptions 
affects  to  set  forth  merely  the  sub- 
stance of  the  former  testimony,  it  has 
been  admitted.  Jaccard  v.  Anderson, 
37  Mo.  91,  96   (1865). 

6.  §   1690. 

7.  Alabama. —  Central  of  Georgia 
Ey.  Co.  V.  Carleton,  51  So.  27  ( 1909 ) . 

Arkansas. —  St.  Louis  I.  M.  &  S.  E. 
Co.  V.  Sweet,  60  Ark.  550,  31  S.  W. 
571    (1895). 

District  of  Columbia. — ^Anderson  v. 
Eeid,  10  D.  C.  App.  426,  430    (1897). 

Florida. —  Simmons  v.  Spratt,  36 
Fla.  449,  8  So.  123,  9  L.  E.  A.  343 
(1890). 

Illinois. —  Illinois  C.  R.  Co.  v.  Ash- 
line, 171  111.  313,  49  N.  E.  527 
(1898)  ;  Stern  v.  People,  103  111.  540, 
555  (1883).  See  also,  Pittsburgh, 
etc.,  R.  Co.  V.  Story,  104  111.  App. 
133    (1903). 

Iowa. —  Boyd  v.  Bank,  25  Iowa  257 
(1868). 

Michigan. —  Breitenwischer  v. 
Clough,  116  Mich.  340,  74  N.  W.  507 
(1898). 

Mississippi. — Montgomery  v.  Handy, 
63  Miss.  43   (1885). 

Ohio. —  Kirk  v.  Mowry,  24  Ohio  St. 
581    (1874). 
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Modifying  Rules. —  It  may  be  observed  that  the  administrative 
application  of  certain  other  rules  of  evidence  may,  in  many  in- 
stances, intervene  to  modify  this  result.  Thus,  as  against  a  party 
whose  attorney  has  signed  ^  or  in  some  other  unequivocal  mianner,® 
accepted,  a  draft  of  a  bill  of  exceptions  as  containing  a  correct 
statement  of  certain  evidence,  it  is  competent  as  an  admission.^° 
In  like  manner,  as  against  others  a  report  of  all  the  evidence  certi- 
fied by  a  judge  or  other  magistrate  in  pursuance  of  some  provision 
of  law  requiring  him  so  to  do,  may  be  admissible  as  an  act  done 
in  the  course  of  official  duty  or  business.^^ 

§  1692.  (  [8]  Media  of  Proof;  OfRciat  Documents;  Formal 
Court  Papers) ;  Brief  of  Evidence,  Case  Stated,  etc. —  Other  court 
papers,  standing  in  substantially  the  same  position  as  bills  of  ex- 
ceptions 'are  equally  admissible  in  proof  of  formel"  testimony. 
Among  those  deemed  to  be  evidence  'per  se,  are  briefs  of  evidence,-^ 
or  cases  stated  at  law,^  or  in  equity.*  In  any  case,  it  must  be 
shown  by  affirmative  proof*  that  the  document,  as  presented,  con- 
tains the  former  evidence  of  the  witness,  with  the  extension^  and 
intension®  required  in  that  particular  jurisdiction.''  Additional 
rules  of  evidence  may,  however,  come  into  operation  at  this  point. 

Pennsylvania. — Edwards  v.  Gimbel,  §    1692-1.    Owen   v.    Palmour,    111 

302  Pa.  30,  51  Atl.  357    (1902).  Ga.  885,  36  S.  E.  969   (1900)  ;  Central 

Teojas.— McCamant  v.  Roberts,  80  R-.  et<=->  Co-  '»•  Murray,  97  Ga.  326, 
Tex.  337  (1891).  "The  bill  of  ex-  22  S.  E.  972  (1895).  But  see  Sloan 
ceptions  has  none  of  the  safeguards  V.  Somers,  30  N.  J.  L.  66  (1843). 
that  surround  a  deposition.  It  is  not  Unavailable  document.—  The  eon- 
read  or  signed  by  the  witness.  It  ia  t^nts  of  an  unavailable  document 
not  generally  prepared  at  the  trial,  may  be  proved  on  the  second  trial  of 
but  subsequently,  from  the  notes  of  ^  ^ause  by  the  copy  in  the  brief  of 
counsel,  and  the  certificate  of  the  evidence  approved  by  the  judge  at  a 
judge  gives  it  no  more  authenticity,  former  trial.  Ci-awford  v.  State,  4 
except  for  the  purpose  for  which  the  <5*^-  ^PP-  '^^^>  ^^  ^-  ^-  ^01  (1908). 
law  authorizes  him  to  certify  it,  than  2.  But  see  Neilson  v.  Ins.  Co.,  1 
would  the  certificate  of  the  clerk."  J°^"-  ^01  (1806)  (rejecting  tlie  evi- 
Roth  V.  Smith,  54  111.  431,  433  "lence  because  not  "conclusive"  as 
(1870),  per  Lawrence,  C.  J.  against  third  persons). 

8.  Adair  v.  Adair,  39  Ga.  75  3.  O'Connor  V.  Mahoney,  159  111. 
(jggg,  69,  43  N.  E.  378   (1895). 

9.  See  Zitske  ..  Goldberg,  38  Wis.      J,    °f "  "•  ^"ir?":  '  f«  Jj  ^^P^'' 

216,  229   (1875).  '^°'  W^f^'  ^^-  ^^^   ^^^^^^^ 

5.   §   1676. 

10.  §§  1233  et  seq.    Wilson  v.  Noo-  g^  §   ig79_ 

nan,  35  Wis.  343  (1874).  „   mi,        "  j-j.-  ■,     ■ 

,  010  \j.a,ii.  y_  pjjjg  ggjjjg  condition  may  be  im- 

11.  See  Best  on  Ev.  (Chamber-  posed  by  statute.  Slingerland  r. 
layne's  3rd  Amer.  ed.)  pp.  430  et  Slingerland,  46  Minn.  100,  48  N.  W. 
seq.  605    (1891). 
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As  against  the  party  whose  counsel  has  signed  *  or  otherwise  as- 
sented to  a  brief  of  evidence,®  case  stated,  or  other  form  of  official 
court  statement,^"  the  writing  is  competent  as  an  admission. 
Infirmative  considerations  which  fail  to  reduce  the  statement 
below  the  point  of  probative  relevancy-''^  affect  merely  the  weight. 
As  against  other  persons,  not  in  privity  with  them,  the  ground 
of  admissibility  is  to  be  found,  so  far  as  seen  at  all,  in  the  offi- 
cial nature  of  the  judge's  act  in  approving  the  statement  as  cor- 
rect.^^ 

§  1693.  C  l82Media  of  Proof;  Official  Documents);  No  Official 
Record. — Where  there  is  no  official  duty  to  reduce  the  statement 
to  writing,  the  fact  that  an  official,  ex  gratia,  has  seen  fit  to  do  so, 
fails  to  bring  the  document  within  this  rule.  Thus,  where  a 
clerk  for  the  grand  jury  volunitarily  wrote  down  a  defendant's 
confession,  pToduction  of  the  document  iso  made  was  not  re- 
quired.-^ Oomplete  records  of  testimony  alone  are  affected  by  the 
rule.  Oral  evidence  is  admissible  where  the  official  duty  is  merely 
to  reduce  to  writing  the  substance  of  what  was  said  by  the  wit- 
ness.^ In  other  particulars,  much  extension  is  accorded  to  the 
rule.  It  has  been  applied  equally  where  the  former  evidence  is 
used  as  proof  of  the  facts  asserted  in  it^  or  for  some  independently 
relevant  purpose,  e.  g.,  the  existence  of  contradictory  statements.* 
The  canon  insisting  upon  the  production  of  an  official  record 
whenever  attainable  to  prove  'the  former  evidence  of  a  witness  will 
continue  to  be  applied  unless  it  can  be  shown  by  the  proponent 
of  oral  testimony^  that  the  magistrate  failed  to  do  his  duty  and 

8.  Smith  V.  State,  28  Ga.  19,  23  Carolina.  State  v.  Branham,  13  S.  C. 
(1859).  389,  396    (1879). 

9.  Mitchell  v.  State,  71  Ga.  128,  155  2.  Shackelford  v.  State,  33  Ark.  539, 
(1883).                                                                542   (1878). 

10.  Lathrop  v.  Adkisson,  87  Ga.  3.  But  see,  to  the  contrary,  People 
339,  13  S.  E.  517  (1891);  Dwyer  v.  V.  Curtis,  50  Cal.  95  (1875);  Hobbs 
Bassett,  1  Tex.  Civ.  App.  513,  21  S.  V.  Duff,  43  Cal.  485,  490  (1872); 
W.  621  (1892).  But  see,  Houston,  Haines  v.  State,  109  Ga.  526,  35  S.  E. 
etc.,  R.  Co.  V.  Smith,  (Tex.  Civ.  App.  141  (1900)  ;  Wade  v.  Sitate,  7  Baxt. 
1899)    51  S.  W.  506.  80,  81    (1872). 

11.  §§   59,  1709  et  seg.  i.  Cole   v.    State,   59   Ark.    50,   53, 

12.  Columbus  v.  Ogletree,  102  Ga.  26  S.  W.  377  (1894)  (coroner's  in- 
893,  29  S.  E.  749  (1897)  (brief  of  quest);  Atkins  v.  State,  16  Ark.  568, 
evidence);  Lathrop  v.  Adklsson,  87  588  (1855).  There  is  authority  to 
Ga.  339,  343,  13  S.  E.  517  (1891)  the  contrary.  People  v.  Devine,  44 
(brief  of  evidence).  Cal.  452,  458   (1872). 

§     1693-1.  Grimsinger     v.     State,  5.  The  burden  is  on  the  proponent 

(Tex.  1902)  69  S.  W.  583.     The  con-      of  the  parol  evidence;  for  it  will  be 
trary  has,  however,  been  held  in  South       assumed  that  the  duty  was  properly 


^§  1694,  1695 
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that,  consequently,,  no  official  document  setting  forth  the  former 
testimony  exists,®  that  the  prior  statement  was  irregularly  taken,'' 
that  while  the  document  has  been  properly  drawn  it  has  since 
been  lost^  or,  for  some  other  reason,  is  unavailable  at  the  time 
of  trial.^ 

§  1694.  C[8]  Media  of  Proof;  Official  Documents);  Proof  not 

Conclusive —  While  the  canon  of  administration  makes  the  official 
report  of  the  former  testimony  'a  preferred  species  of  evidence, 
nothing  in  the  legal  reasoning  on  which  it  is  based  makes  the 
record  conclusive  on  the  subject.  Even  where  the  requirement  of 
official  duty  extends  beyond  a  mere  statement  of  the  "  substance,'' 
or  setting  down  the  material  parts  of  the  testimony  of  a  party 
or  of  the  witnesses,  the  rule  is  the  same.  Such  appears  to  be  the 
practice  in  a  majority  of  American  jurisdictions.^ 

§  1695.  (  [8]  Media  of  Proof;  Official  Documents;  Proof  not 
Conclusive) ;  View  of  Minority. —  In  England,^  and  a  small  mi- 


diacharged  and  that  the  written  evi- 
dence is  in  existence.  Overtoom  v.  R. 
Co.,  181  111.  323,  54  N.  E.  898  (1899); 
Wright  V.  State,  50  Miss.  333,  335 
(1874)  ;  R.  V.  MeGovern,  Ire.,  5  Cox 
Cr.  506  (1852)  ;  R.  v.  Martin,  6  State 
Tr.  (N.  S.)  925,  989  (1848);  R.  v. 
.Coveney,  7  C.  &  P.  667  (1837) ;  Jacobs' 
Case,  1  Leach  Cr.  L.,  3d  ed.,  347 
(1784)  ;  R.  V.  Fearshire,  1  Leach  Or. 
L.,  3d  ed.,  240  (1779).  But  see, 
contra,  People  v.  Curtis,  50  Cal.  95 
(1875). 

6;  Nelson  v.  State,  32  Ark.  192,  196 
(1877)  ;  Robinson  v.  State,  68  Ga.  833 
(1882)  ;  Wade  v.  State,  7  Baxt.  80, 
81  ( 1872 )  ;  Jeans  v.  Wheedon,  2  Moo. 
&  R.  486  (1843);  Layer's  Trial,  16 
How.  St.  Tr.  214  (1722).  "It  is 
every  day  done  at  the  Old  Bailey; 
if  a  person  confesseth  and  it  be  not  in 
writing,  they  do  prove  his  confession 
viva  voce."  Layer's  Trial,  16  How. 
St.  Tr.  214  (1723). 

7.  Alabama. —  Roberts  v.  State,  68 
Ala.  515,  525   (1881). 

Arkansas. —  Poe  v.  State,  129  S. 
W.  292    (1910). 


Indiana, —  Brown  v.  State,  71  Ind. 
470,  475    (1880). 

New  York. —  People  v.  White,  24 
Wend.  530,  533  (1840)  (coroner:  oral 
evidence  of  contradictory  statements) ; 
People  V.  White,  14  Wend.  Ill,  123 
(1835). 

North  Carolina. —  State  v.  Parish, 
Busbee,  L.,  339  (1853) ;  State  v.  Irwin, 
1  Hayw.  112   (1794). 

Texas. —  Alston  v.  State,  41  Tex. 
40    (1874). 

8.  Marx  v.  Hart,  166  Mo.  503,  66 
S.  W.  260  (1901)  ;  Pearce  v.  Furr,  2 
Sm.  &  M.  54,  58  (1844) ;  E.  V.  Reason, 
16  How.  St.  Tr.  35  (1722);  R.  v. 
Troop,  30  Nova  Scotia  339    (1898). 

9.  Woods  V.  State,  63  Ind.  353,  357 
(1878)  ;  R.  V.  Reason,  16  How.  St.  Tr. 
31,  35  (1722). 

§  1694^1.  People  v.  Curtis,  50  Cal. 
95  (1875);  State  v.  Hull,  26  Iowa 
393,  397  (1868).  See  also,  Poe  V. 
State,   (Ark.  1910)   129  g.  W.  292. 

§  ie95-l.  R.  V.  Pikesley,  9  C.  &  P. 
124  (1839)  (oath  administered);  R. 
V.  Morse,  8  C.  &  P.  605  (1838)  (blankB 
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nority  of  American  jurisdictions,^  the  report  of  the  magistrate  is 
conclusive  as  to  the  declarations  of  a  partj,  or  of  a  witness  at  a 
former  hearing.  It  is  important  to  observe,  however,  that  even 
with  courts  who  adopt  this  minority  rule  the  magistrate's  report 
is  conclusive  only  so  far  as  relates  to  the  fact  that  the  party  or 
witness  said  what  he  has  been  set  down  as  having  said,  at  the 
time  when  he  is  reported  to  have  said  it.  It  may,  in  any  case, 
be  shown,  under  proper  conditions,  that  the  original  witness  said 
something  else  at  another  time^  or  on  the  same  occasion,  in  an- 
other connection  than  that  in  which  his  utterance  has  been 
reported.^  In  other  words,  so  far  as  the  magistrate's  report  goes, 
it  cannot  be  contradicted  as  to  what  it  says;  nor,  probably,  as  to 
what  it  distinctly  purports  to  cover.^  Proof,  however,  may  at 
all  times  be  offered  to  the  effect  that  the  official  report  does  not  go 
far  enough®  and  as  to  such  particulars,  it  may  be  supplemented 
by  other  eviden'oe.'^    It  is  reasonably  Tequired  that  additions,  under 


cannot  be  filled  by  parol)  ;  R.  v. 
Walter,  7  C.  &  P.  267  ( 1836 )  ;  R.  v. 
Bentley,  6  C.  &  P.  148  (1833)  (mis- 
take not  to  be  shown )  ;  R.  i7.  Smith,  1 
Stark.  192  (1816)  (failure  to  ad- 
minister oath  cannot  be  shown). 

Where  a  confession,  as  a  whole 
is  incompetent,  statements  to  a 
magistrate  embraced  in  it  will  be  re- 
jected. R.  V.  Lewis,  6  C.  &  P.  161 
(1833). 

The  report  is  conclusive  as  to  a 
witness  only  on  felony,  "  because  by 
an  act  of  Parliament,  magistrates  are 
bound  to  take  down  what  the  wit- 
nesses say."  Robinson  v.  Vaughton,  8 
C.  &  P.  252,  254  (1838).  The  statu- 
tory written  examination  of  a  bank- 
rupt, though  read  over  and  signed  by 
him,  is  not  conclusive.  R.  v.  Erd- 
heim,  3  Q.  B.  260,  269  (1896).  When 
use  is  to  be  made  in  a  civil  cause  of 
a  deposition  taken  by  a  committing 
magfttrate  in  a  criminal  proceeding 
for  felony  no  such  effect  is  attached 
to  it.  Filipowski  v.  Merryweather,  2 
F.  &  F.  285,  287  (1860)  (admission 
by  silence  while  testimony  was  given 
by  a  witness)  ;  Jeans  v.  Wheedon,  2 
Moo.  &  Rob.  486  (1843)  (malicious 
prosecution). 


2.  Oriffith  V.  State,  37  Ark.  332 
(1881)  ;  Broyles  «.  State,  47  Ind.  251, 
254  (1874);  Cunning  i;.  State,  79 
Miss.  284,  30  So.  658  (1901)  ;  Wright 
V.  State,  50  Miss.  332  (1874)  ;  State 
V.  Wells,  1  N.  J.  L.  424,  429   (1790). 

3.  State  V.  Wells,  1  N.  J.  L.  424, 
429   (1790)    (other  confessions). 

4.  Griflath  v.  State,  37  Ark.  332 
(1881)  ;  R.  V.  Christopher,  2  C.  &  K. 
994  (1850)  ;  R.  v.  Spilsbury,  7  C.  & 
P.  187  (1835)  (remarks  during  ex- 
amination of  other  witnesses).  See, 
to  the  contrary,  R.  v.  Weller,  2  C.  & 
K.  223  (1846). 

5.  "  There  is  a  difference  between 
adding  and  oontradieting ;  I  appre- 
hend the  object  was^  to  see  that  wit- 
nesses did  not  swear  a  thing  before 
the  magistrate  and  contradict  it  at 
the  trial."  R.  v.  Coveney,  7  C.  &  P. 
667  (1837),  per  Alderaon,  B.  and 
Patterson,  J. 

6.  Resolutions  of  Judges,  7  C.  &  P. 
676,  Rule  3   (1837). 

7.  Leach  v.  Simpson,  7  iDowl.  Pr. 
513,  5  M.  &  W.  309,  312  (1839)  ; 
R.  v.  Coveney,  7  C.  &  P.  667  (1837)  ; 
Venafra  v.  Johnson,  1  Moo.  &  Rob. 
316,  C.  P.  (1833) ;  R.  v.  Harris,  Mood. 
Cr.  C.  338  (1832). 
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these  circumstances,  must  be  shown  by  "clear  and  satisfactory 
proof  "  to  warrant  their  use  in  evidence.^ 

§  1696.  C[8]  Media  of  Proof);  Tlnoffidal  Documents;  Memo- 
randa—  Some  doubt  has  been  expressed  as  to  the  propriety  of 
permitting  former  evidence  to  be  proved  by  memoranda  which 
create  no  present  recollection  as  to  the  evidence  itself  on  the  part 
of  the  reporting  witness,  i.  e.,  where  his  present  power  of  state- 
ment is  confined  to  identifying  the  memoranda  as  those  which  he 
made  on  a  former  occasion  and  then  knew  to  be  accurate.-'  Cer- 
tain courts  decline  to  receive  memoranda  only  identified  and 
authenticated  to  this  extent  as  proof  of  the  statements  of  the  orig- 
inal witness.^  The  greater  weight  of  authority,  however,  repudi- 
ates any  distinction  between  the  admissibility  of  contemporaneous 
memoranda  in  this  way  and  their  similar  use  in  other  connections. 
The  practice,  therefore,  is  to  receive  memoranda  in  these  courts, 
although  no  one  testifies  to  a  present  knowledge  of  the  fact  that 
the  original  witness  made  these  precise  statements,  except  so  far 
as  such  a  declaration  on  the  part  of  the  reporting  witness  may  be 
implied  from  the  assertion  that  he  made  the  memoranda  at  the 
time  and  then  knew  them  to  be  accurate.^  The  presiding  judge 
may,  at  any  time,  properly  require  as  a  matter  of  administration, 
that  the  party  offering  such  evidence  present  the  most  satisfactory 
and  conclusive  proof  in  his  power.  It  follows,  that  should  the 
presiding  judge  be  satisfied  that  the  proponent  can  produce  evi- 

8.   Rowland   v.   Ashby,  Ry.   &  Mo.  Montana. —  State  v.  Byers,  16  Mont. 

331    (1825).  565,  41  Pac.  708    (1895). 

§    1696-1.   Best   on  Ev.    (Chamlber-  Nebraska.— Ka-ir  v.  State,  16  Neb. 

layne's  3d  Amer.  ed.),  pp.  218,  219.  601,  21  N.  W.  464  (1884). 

2.  Yancey  v.  Stone,  9  Rich.  Eq.   (S.  ^^^  Torfc.— Halsey  17.  Sinsebaugh, 
C.)    429    (1857)  ;  U.  S.  V.  Woods,  28  15  N.  Y.  485   (1857). 

Fed.    Cas.   No.    16,756,   3    Wesli.   440  ^o'"*''    Carolma.—  JoMS.   v.    Ward, 

^g;^8)_  48  N.  C.  24,  64  Am.  Dec.  590  (1855). 

3.  Calif ornia.~Feople  v.  Murphy.  Pennsylvania.- ^t^iro^)^  v.  Galla- 
45  Cal.  137  (1872).  ^^^'  ^^  ^^-  «*•  ^^^    (1879) 


Illinois. —  Luetgert  v.   Volker,   153 
111.  385,  39  N.  E.  113  (1894). 


South  Carolina. — State  v.  Rawls,  2 
Nott  &  M.  331   (1820). 

Texas. —  Cooper   v.    Ford,    29    Tex. 
Iowa.-MooTe   V.   Moore,    39    Iowa      civ.  App.  253,  69  S.  W.  487  (1902). 
461   (1874).  yermoTCi.— Whitcher  v.  Morey,   39 

Michigan. —  Lucker    v.    Liske,    111      yt_  459   (I867). 
Mich.  683,  70  N.  W.  421   (1897).  Vnited     .States.— Rueh     v.     Rock 

Minnesota,. —  Amor  V.  Stoekele,   76      Island,  97  U.  S.  693,  84  L.  ed.  1101 
Minn.  180,  78  N.  W.  1046   (1899).  (1878). 
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dence  of  the  direct  personal  recollection  of  a  witness  as  to  what 
was  said  on  a  former  trial,  he  may  decline  to  receive  the  memo- 
randum itself  as  evidence  of  the  same  fact  in  eaplanation  or  exten- 
sion of  the  testimony  of  a  reporting  witness  who  deposes  that  these 
are  the  memoranda  which  were  made  by  him  at  the  trial  and  that 
he  then  knew  them  to  be  full  and  accurate.  Whatever  view  may 
be  taken  as  to  the  administrative  propriety  of  receiving  the  memo- 
randa made  I5y  a  witness  in  extension  of  his  testimony  that  he 
knew  them  to  be  correct  when  he  made  them,  it  seems  settled  that 
a  witness  cannot  testify  that  certain  memoranda  made  by  another 
person,  identified  or  unidentified,  correctly  represent  the  former 
evidence  of  the  witness  and  thereby  make  these  memoranda  prove 
the  testimony  itself.*  Thus,  the  testimony  of  a  deceased  witness 
given  in  another  case  cannot  be  shown  in  a  subsequent  suit  merely 
by  producing  a  witness  who  testifies  to  the  correctness  of  the 
printed  transcript  of  such  testimony  as  contained  in  the  record  in 
the  prior  suit,  and  by  then  putting  into  the  record  such  parts  of 
the  printed  testimony  as  counsel  may  deem  material  or  import- 
ant to  his  case.® 

"  Best  Evidence." —  The  memoranda  themselves  must  be  pro- 
duced in  connection  with  the  testimony  of  the  reporting  witness.® 
Should  they  have  been  lost  or  destroyed  a  copy  must,  if  obtainable, 
be  tendered  to  the  tribunal.'^  Wot  until  it  shall  'afflrm'atively 
have  been  made  to  appear  that  no  copy  exists,  or,  if  there  be  one, 
that  it  is  unavailable,  will  oral  statements,  it  is  said,  be  received 
as  to  the  contents  of  the  memoranda.  This,  however,  is  quite 
different  from  saying  that  oral  evidence  is  not  equally  competent 
with  written  to  prove  the  testimony  itself.*  Such  memoranda  are 
in  no  sense  primary  evidence.^    Still,  when  the  stenographic  notes 

4.  Packham  v.  Ludwig,  103  Md.  416,  Texas. —  Pott3    v.    State,    26    Tex. 
63  Atl.  1048   (1906).                                       App.  663,  14  S.  W.  456    (1883). 

5.  Rumford    Chem.   Works  v.   Hy-  Vermont. —  Whitcher  v.   Morey,   39 
genio  'Chem.  Co.,    (N.   J.    1906)    148      Vt.  459   (1867). 

Fed.  862   [decree  affirmed,    (CCA.  8.  Meyer  v.   Foster,   147  Cal.   166, 

1907)   154  Fed.  65i].  81  Pac.  402    (1905)  ;  Willis  v.  U.  S., 

6.  Sanford  v.  State,  (Ala.  1905)  39  (Indian  Terr.   1906)    98   S.   W.   147; 
So.  370.  State  v.  Thompson,  116  La.  829,  41 

7.  A?a5oma.— Matthews  17.  State,  96  So.   107    (1906);     Keim    v.   City    of 
Ala.  62,  11  So.  203   (1891).  Reading,     32     Pa.     Super.     Ct.     613 

Georgia. —  Leggett  v.  State,  97  Ga.        (1907). 
426,  24  S.  E.  165    (1895).  9.  Austin  v.   Com.,   98  S.  W.  295, 

Michigan. —  People  v.  Hinchman,  75       30  Ky.  L.  Rep.  295  (1906). 
Mich.  587,  42  N.  W.  1006,  4  L.  R.  A. 
707    (1889). 
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are  available  and  cover  the  ground  fully  the  court,  as  an  adminis- 
trative matter,  may  decline  to  protract  the  trial  by  hearing  the 
cumulative  evidence  of  a  witness  on  the  same  subject.^" 

§  1697.  (  [8]  Media  of  Proof;  Unofficial  Documents;  Memo- 
randa) ;  General  Considerations. —  The  persons  connected  with  the 
trial  of  a  cause  who  most  frequently,  for  different  purposes,  take 
notes  of  the  testimony  ^are  judges  or  other  magistnates,'''  attorneys,^ 
and,  with  especial  frequency  and  thoroughness,  stenographers, 
private  or  ofScial.*  With  certain  specified  exceptions,  noted  here- 
after in  appropriate  connection,*  no  person  in  attendance  upon 
the  trial  is  competent  to  make  memoranda  which  shall  be  evi- 
dence per  seS'  On  the  contrary,  it  is  required  that  the  memoranda 
be  used  either  to  refresh  the  present  recollection  of  the  witness,  or 
be  authenticated  by  him  as  having  been  accurate  when  made.  The 
same  rule  applies  to  the  clerks  of  grand  juries,®  to  the  grand 
jurors  themselves''  and,  with  certain  recognized  exceptions,*  to 
all  other  witnesses. 

§  1698.  (  [S]  Media  of  Proof;  Unofficial  Documents  Memo- 
randa); Attorneys. —  The  memoranda  made  by  counsel  have  no 
special  evidentiary  value  in  'this  connection.  They  do  not  prove 
themselves ;  ^  but,  on  the  contrary,  the  attorney  must  be  used  as 
a  witness,  in  the  ordinary  way,  for  the  purpose  of  proving  the 
contemporaneousness,  scope  and  correctness  of  his  memoranda. 
In  judging  of  their  probative  force,  it  will  be  remembered  that 

10.  Studelbaker  v.  Taylor,  ( Ind.  App.  Illmois. —  Mineral  Point  E..  Co.  v. 

1907)   80  N.  E.  861.  Keep,    23    111.    9,    74    Aim.    Dec.    124 

§  1697-1.    §  1700.  (1859). 

2.  §  1698.  Maryland.— Wnters   v.    Waters,   35 

3.  §§  1702,     1703.  Md.  531   (1872). 

4.  See  §  1705.  2Vm   YorA;.— Green     i'.     Brown,     3 

5.  Best    on    Ev.     (Chamberlayne'a       Barb.  119  (1848). 

3d  Amer.  ed.),  p.  218.  Pennsylvama.—  Ughtmi    v.    Wike, 

6.  State  i>.  Whelehon,  102  Mo.  17,       ^  ^       ^  ^    3^3   (1818). 
22,  14  S.  W.  730    (1890). 

7.  State  V.   Porter,   105   Iowa  677, 
75  N.  W.  519    (1898)  ;  State  v.  Hay- 


Vnited  States. —  U.  S.  v.  Woods',  3 
Wash.  440,  SB   Fed.  Cas.  No.   16,756 


den,  45  Iowa  11,  13   (1876)  ;  State  v.  (1818).. 

Thomas,  99  Mo.  235,  355,  261,  12  S.  England.— n.  v.  Plummer,  1  C.  & 

W.  643   (1889).  I^'  600,  8  Jur.  931,  47  E.  C.  L.  600 

8.  Best  on  Ev.   (Oham,berlayne's  3d  (1844)  ;  R.  -v.  Child,  5  Cox  C.  C.  197 

Amer.  ed.),  pp.  537  et  seq.  (1851).     But  see  R.  V.  Bird,  5  Cox 

§     1G98-1.     FJoWtJa.— Jenkins     v.  C.  C.  11,  17   (1850). 
State,  35  Fla.  737,  18  So.  183  (1895). 
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it  is  no  part  of  the  duty  of  counsel  to  take  them  at  all;^  and 
that,  so  far  as  taken,  the  notes  or  memoranda  are  not  made,  except 
in  rare  instances,  with  the  express,  still  less  with  the  sole,  pur- 
pose of  enabling  the  note-taker  to  reproduce  the  entire  teatimony 
on  any  subsequent  occasion.  Few  matters  are  more  personal  to 
the  individual  attorney  than  the  purposes  for  which  and  the  extent 
to  which  notes  are  taken  of  the  statements  of  witnesses  ^as  they  go 
into  the  evidence.  Some  effecit  should,  in  many  cases,  be  assigned 
to  the  circumstances  under  which  or  the  stage  at  which,  the  memo- 
randa have  been  made.  Counsel  trying  cases  without  assistance 
are,  for  example,  seldom  able  ito  make  adequate  notes  of  the  evi- 
dence given  by  the  witness  whom  they  have  themselves  examined. 
The  'same  is  true  of  a  cross-examiner.  In  the  average  instance, 
therefore,  the  memoranda  are  taken  upon  direct  examination  of  an 
adverse  witness  for  the  purposes  of  his  cross-examination;  or 
upon  the  cross-examination  of  a  friendly  witness  for  the  purposes 
of  re-examination  or  other  rebuttal. 

Many  skilful  examiners  prefer  to  take  no  notes  even  for  these 
limited  purposes.  The  impelling  considerations  for  declining  to 
take  notes  are  mainly  two.  (1)  Memory  grows  by  being  trusted. 
In  proportion  as  reliance  is  placed  on  it  does  it,  as  a  rule,  Tespond 
promptly  and  fully.  The  part  of  wisdom  for  good  forensic  train- 
ing has  seemed  to  many  to  lie  in  the  line  of  compelling  this  most 
valuable  servant  to  take  full  charge,  assuming  as  it  were,  entire 
responsibility.  (2)  The  taking  of  memoranda  diverts  the  atten- 
tion of  the  examining  counsel  from  the  demeanor,  appearance  and 
conduct  of  the  witness  while  on  the  stand.  These  may  well  fur- 
nish invaluable  information  or  suggestion  to  the  observant  counsel. 

More  general  objections  to  receiving  the  notes  of  an  attorney 
m'ay  obviously  exist.  Thus,  an  attorney  who  took  part  in  a  former 
trial  and  heard  the  testimony  of  a  witness,  but  is  unable  to  re- 
member the  substance  of  all  that  the  witness  testified  'to,  is  incom- 
petent to  reproduce  such  testimony,  although  he  made  notes  of  a 

2.  "  It  is  no  part  of  the  counsel'a  of  the  case;   and  to  admit  the  notes 

duty  to  take  down  the  whole   testi-  thus  taken  to  be  read  in  evidence,  as 

mony  of  a  witness,  and  in.  most  cases  proof  of  the  testimony  which  had  been 

it  would  be  impracticable  for  him  to  given,  would  be  a,  very  unsafe  prac- 

do  so ;  generally  he  does  no  more  than  tice ;  and  we  do  not  find  it  sanctioned 

note  down  those   parts  of   the  testi-  by  any  decided  case."    Waters  v.  Wat- 

mony  which  appear  to  him  to  be  ma-  era,    35    Md.    531,    539     (1872),    per 

terial,   or  most  worthy  to  be  no^r.^  Bartol,  C.  J. 
or  tending  to  support  his  own  side 

Vol.  11  —  137 
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part  of  the  evidence  from  which  he  can  only  partially  refresh  Ms 
memory.^ 

§  1699.  (18^  Media  oi  Proof;  V no fficiat  Documents;  Memo, 
randa;  Attorneys) ;  Considerations  Aflf acting  Weight It  is  to  be 

noticed  further  that  not  only  may  there  be,  in  any  given  case,  no 
memoranda  taken  by  counsel  either  because  no  leisure  was  fur- 
nished for  the  purpose  or  for  the  reason  that  a  particular  counsel 
is  not  in  the  habit  of  taking  them ;  such  notes,  moreover,  as  shall 
have  been  taken  may  be  mere  catch  words  designed  to  attract  the 
eye  and  refresh  the  memory  of  the  taker  until  the  immedia-te 
occasion  for  them  has  passed.  Many  experienced  triers  of  causes, 
are  in  the  habit  of  simply  jotting  down  headings,  catch  words,  sen- 
tences, paraphrasing  with  more  or  less  accuracy  the  statement  of 
the  witness,  a  refreshed  memory  being  relied  upon  by  the  note- 
taker  for  the  balance  of  the  evidence.  While  it  is  true  that  other 
practitioners  take  notes  copiously,  it  is  important  to  observe  that 
these  cover  only  selected  portions  of  the  evidence,  those  deemed 
material  for  present  use.  The  object  of  the  counsel  usually  is 
either  to  control  dangerous  points  brought  out  by  his  adversary, 
or  enhance,  in  argument  or  otherwise,  the  cogency  of  those  f  avo'r- 
able  'to  his  own  side  of  the  case.  The  probative  weight  to  be  ac- 
corded the  notes  of  an  attorney  made  pending  the  course  of  a  trial 
is  thus  affected  by  any  due  consideration  as  to  the  intensely  biased 
nature  of  the  mind  through  which  the  evidence  has  passed  in 
making  them.-'  It  is  no  ground  for  reflecting  on  the  good  faith 
of  an  attorney  to  observe  that  he  is  very  apt  to  find  what  he  is 
hoping  for  in  the  interest  of  his  cause,  or  so  much  of  it  as  he 
reasonably  can.  On  the  other  hand,  the  less  favorable  portions 
of  the  testimony,  being  unavailable  for  his  purposes,  fail  to  re- 

3.  Vandewege  v.  Peter,  83  Neb.  140,  own  arguments.    They  may  set  down 

119  N.  W.  336   (1909).  part,  and  trust  to  memory  for  part. 

§  1699-1.  "  When  the  counsel  for  But,  if  the  notes  on  one  side  are  not 
the  plaintiff  argue  how  imperfect  this  fully  trusted,  what  more  obvious  cor- 
sort  of  second-hand  evidence  must  be,  rection  than  to  have  the  notes  on  the 
particularly  when  coming  from  coun-  other  side  produced  and  sworn  to,  if 
sel,  tinged  by  all  their  prejudices  in  they  can  be  sworn  to,  or  the  notes  of 
favor  of  their  own  client,  they  say  the  judge,  or  recourse  had  to  the  mem- 
nothing  but  what  I  most  fully  concur  ory  of  jurors,  or  other  persons  prea- 
in.  It  is  evidence  which  has  in  it  ent,  if  it  shall  be  insisted,  that  mem- 
nothing  like  the  sanctity  of  a  deposi-  ory  is  safer  than  writing?  "  Chess  v. 
tion.  It  specially  requires  the  good  Chess,  17  S«rg.  &  R.  (Pa.)  409,  413 
sense  of  a  jury.  Counsel  may  some-  (1838),  per  Tod,  J. 
times  take  notes  chiefly  to  assist  their 
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ceive  the  same  emphasis  of  attention,  are  comparatively  neglected 
dn  the  hurried  selection.  They  are  not  set  down,  and  are  soon 
forgotten.  These  and  similar  suggestions  affect  merely  the  weight 
of  the  memoranda  as  evidence.  Should  the  notes  themselves  cover 
the  testimony  as  required  by  the  canons  of  judicial  administration 
obtaining  in  that  jurisdiction,  in  respect  both  to  extension^  and 
intension,^  they  will  be  received  in  evidence,  when  properly  au- 
thenticated.* 

§  1700.  C  [8]  Media  of  Proof;  Unofficial  Documents;  Memo- 
randa) ;  Judges  and  Other  Magistrates. —  In  the  absence  of  official 
duty  to  make  a  written  statement  of  the  evidence  given  at  a  par- 
ticular hearing,  or  of  some  express  authority  conferring  intrinsic 
admissibility,  the  minutes  of  evidence  taken  by  a  judge  or  magis- 
trate at  a  former  hearing,  while  entirely  competent^  under  proper 
■conditions,  on  .a  subsequent  hearing,^  are  not  evidence  -per  se?  JSTor 
do  they  become  evidence  in  themselves  upon  being  verified  by  the 


2.  §  1676. 

3.  §  1679. 

4.  Illinois. —  Mineral  Point  R.  Co. 
V.  Keep,  22  111.  9,  20,  74  Am.  Dec.  124 

(1859). 

Vew  York. —  Clark  v.  Vorce,  15 
Wend.  193,  30  Am.  Dec.  53  (1836). 

North  Carolina. —  Carpenter  v. 
Tucker,  98  N.  C.  316,  3  S.  B.  831 
(1887). 

Pennsylvania. —  Brown  v.  Com.,  73 
Pa.  St.  321,  13  Am.  Bep.  740   (1873). 

Vermont. —  Earl  v.  Tapper,  45  Vt. 
275    (1873). 

England. —  Heg.  v.  Bird,  5  Oox  C.  C. 
11   (1850). 

§  1700-1.  Where  a  judge  is  required 
by  law  to  take  notes,  the  evidence  ia 
competent  upon  the  ordinary  principle 
applying  to  statements  made  in  course 
of  official  duty.  Best  on  Ev.  ( Chamb- 
erlayne's  3d  Amer.  ed.),  pp  430  et 
seq.;  R.  v.  Mills,  1  N.  W.  Terr.  297 
(1890). 

Justices  of  the  peace  stand  in 
the  sajme  position.  Elherfeldt  v. 
Waite,  79  Wis.  284,  48  N.  W.  525 
(1891)  ;  Zitske  v.  Goldberg,  38  Wis. 
216,  229    (1875). 


2.  Arkansas. —  Snead  v.  State,  47 
Ark.  180,  1  S.  W.  68    (1886). 

Nevada. —  State  v.  Johnson,  12  Nev. 
121   (1877). 

New  York. —  Huflf  v.  Bennett,  4 
Sandf.  120   (1850). 

Pennsylvania. —  Rothroek  v.  Gal- 
laher,  91  Pa.  St.  108   (1879). 

Rhode  Island. —  Pitzpatrick  v.  Fitz- 
patrick,  6  R.  I.  64,  75  Am.  Dec.  681 
(1859). 

Tennessee. —  Trigally  v.  Memphis,  6 
Coldw.   382    (1869). 

Vermont. —  Johnson  v.  Powers,  40 
Vt.  611   (1868). 

England. —  Doncaster  v.  Day,  3 
Taunt.  262,  12  Rev.  Rep.  650   (1810). 

3.  Illinois. —  Mineral  Point  R.  Co. 
V.  Keep,  22  111.  9,  74  Am.  Dec.   124 

(1859). 

Indiana. —  Schafer  V.  Sehafer,  93 
Ind.   588    (1883). 

Massachusetts. —  Com.  v.  iRyan,  134 
Mass.  223,  225   (1883). 

Missouri. —  State  v.  Whelehon,  102 
Mo.   17,  22,   14   S.   W.   730    (1890). 

New  York. —  People  v.  Corey,  157 
N.  Y.  332,  51  N.  E.  1024  (1898)  ; 
Huff  V.  Bennett,  4  Sandf.  (N.  Y.)  120 
.  (1850). 
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judge's  signature*  or  certificate.^  The  taking  of  such  notes  being 
a  merely  voluntary  act  on  the  part  of  the  judge,®  the  result  has 
no  special  intrinsic  probative  force  which  dispenses  with  the  ordi- 
nary rules  of  evidence.  Under  these  rules,  the  statement  of  the 
judge,  quoad  the  foTmer  evidence,  Is  mere  hearsay.^  However 
great  may  be  the  inconvenience,®  the  judge  himself  must  be  pro- 


Pennsylvania. —  Edwards  v.  Gimbel, 
203  Pa.  St.  30,  51  Atl.  357  (1902) 
(coroner)  ;  Livingston  v.  Cox,  8 
Watts  &  S.   62    (1844). 

Wisconsin. —  Eggett  v.  Allen,  96  N. 
W.  803   (1903). 

England. —  Ex  p.  Learmouth,  6 
Madd.  113  (1821).  See  also,  Thorn- 
ton V.  Britton,  144  Pa.  St.  126,  22 
Atl.  1048  (1891).  "The  notes  of  the 
judge,  taken  at  a  trial,  wonld  prob- 
ably be  deemed  very  satisfactory  evi- 
dence of  what  there  took  place.  They 
are  not  however  (except  for  the  pur- 
poses of  considering  whether  or  not 
a  new  trial  should  be  granted ) ,  even 
receivable  as  evidence  of  it.  A  judge 
of  the  High  Court  only  takes  notea 
for  his  own  private  convenience;  there 
is  no  law  requiring  him  to  do  so." 
Best,  Ev.  (Chamberlayne's  3d  Amer. 
ed.),  §  223,  p.  205. 

The  recent  English  practice,  to  a 
certain  extent,  is  in  accord  in  re- 
jecting the  judges'  notes  as  evidence 
per  se  of  former  testimony.  E.  v. 
Britton,  17  Cox  Cr.  627  (1892);  R. 
V.  Harvey,  8  Cox  Cr.  99,  103  (1858)  ; 
R.  V.  Child,  5  Cox  Cr.  197,  203  (1851). 
The  oath  of  a  complainant  recited  by 
a  deceased  magistrate  in  an  order  of 
filiation  has,  however,  been  received. 
Watson  V.  Little,  5  H.  &  N.  472 
(1860). 

4.  Webster  v.  Calden,  55  Me.  171 
(1867). 

5.  Green  v.  State,  43  Fla.  552,  30 
So.  798  (1901)  (justice  of  the  peace; 
dying  declaration).  "The  taking 
notes  of  the  evidence  was  not  an  act 
required  by  law;  therefore  his  certifi- 
cate is  no  evidence  that  these  notes 
contain  the  truth."    Miles  v.  O'Hara, 


4  Binn.  (Pa.)  110  (1811).  But  see, 
for  an  apparent  irregularity  in  En- 
glish procedure,  Re  Batt  &  Co.'s  Reg. 
Trademarks,  2  Ch.  442,  701  (1898); 
GriflBn'a     Divorce,     App.     Cas.     133 

(1896)  ;  Ex  parte  Gillebrand,  Be 
Sidebotham,    L.    R.   10    Ch.   App.    52 

(1874). 

6.  ''A  judge  only  takes  notes  for 
his  own  private  convenience;  there  is 
no  law  which  requires  him  to  do  so." 
Leach  v.  Simpson,  5  M.  &  W.  311,  7 
Dowl.  Pr.  514   (1839). 

7.  §§  2698  et  seq. 

8.  English  courts  have  advised 
grand  jurors  not  to  interrupt  the  ad- 
ministration of  public  affairs  by  sum- 
moning magistrates  to  prove  the 
former  testimony  of  unavailable  wit- 
nesses originally  examined  before 
them.  Reg.  v.  Gazard,  8  C.  &  P.  595, 
34  E.  C.  L.  911  (1838)  (chairman  of 
quarter-sessions).  They  have  fol- 
lowed the  same  line  of  public  policy 
in  declining  to  enforce  production  of 
the  judge's  minutes.  SeouguU  v. 
Camipbell,  1  Cbitt.  283,  18  E.  C.  L. 
156  (1819).  On  the  other  hand,  in- 
timations are  not  lacking  to  the  effect 
that  a  resort  to  the  judge's  notes  is  a 
proper  administrative  course  to  pur- 
sue. Hargrave  v.  Hargrave,  10  Jur. 
957  (1846).  Where  a  party,  unable 
to  adopt  this  course,  resorted  to  a 
transcript  of  the  stenographer's  min- 
utes, costs  for  such  copies  could  not 
be  taxed.  Crease  v.  Barrett,  1  Tyrw. 
&  G.  112   (1835). 

In  Canada,  it  has  been  held  that  a 
presiding  justice  should  not  be  sum- 
moned to  produce  his  minutes  of  testi- 
mony given  at  a  former  trial.  Savard 
V.  Valle,  4  Decisions  de  Int.  85. 
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duced  as  a  witness  to  testify  to  the  correctness  of  the  memoranda 
made  by  him.®  Nevertheless  no  administrative  assumption  of 
inerrancy  attaches  to  the  notes.  Their  accuracy  may  be  contro- 
verted or  disproved.^'*  Even  when  properly  verified,  the  judge's 
notes  of  testimony  are  not  given  by  a  trial  court  any  special  value, 
in  and  of  themselves.  Judge's  minutes  do  not  constitute  a  primiary 
grade  of  proof,  official  or  semi-ofiBcial.  They  have  precisely  the 
same  probative  force  as  the  memoranda  of  any  other  equally  in- 
telligent witness  would  have.''^  The  special  element;  of  probative 
force  naturally  attaching  to  judges'  notes,  which  has  made  them 
reliable  in  an  exceptional  degree,  is  the  fact  that  they  were  taken 
by  one  who  was  not  only  intelligent  but  disinter ested.^^  On  the 
other  hand,  the  disinterestedness  of  the  attorney  who  is  the  only 
other  person  sufficiently  concerned  in  the  result  to  make  the  neces- 
sary exertion,  is  naturally,  at  all  times,  subject  to  some  suspicion. 

Canadian  courts  admit  the  judge's  notes  as  evidence  per  se.^^ 
They  are  said  to  have  been  taken  "  under  the  sanation  of  an 
oath."  " 

Inferior  magistrates. — A  memoranda  of  an  inferior  magistrate, 
euch  as  an  auditor,'®  stand  in  the  same  administrative  position  as 
those  made  by  the  presiding  judge. 

9.  McEavy  v.  Barto,  99  N.  Y.  Suppl.  who  is  auffloiently  intelligent,  more 
712,  114  App.  Div.  262  (1906)  ;  Miles  full  and  exact  in  his  -wiOTk  and  equally 
V.  O'Hara,  4  Binn.  (Pa.)  108  (1811);  disinterested,  viz.,  the  official  court 
Whitcher  v.  Morey,  39  Vt.  459  (1867) ;  stenographer.  Slingerland  v.  Slinger- 
■Reg.  V.  Child,  5  Cox  C.  C.  197  (1851).  land,  46  Minn.  100,  103,  48  N.  W.  605 

10.  R.  D.  Sethna  y.  Mirza  Mahomed  (1891);  Jackson  v.  SItate,  81  Wis. 
Shirazi,   9   Bombay  L.   Rep.    (pt.   2)       127,  51  N.  W.  89   (1892). 

1042  ( 1907 ) .  No  weight  should  be  The  element  of  deliberateness  at- 
attaohed  to  the  finding  of  the  trial  tachea  an  additional  weight  in  case  of 
judge  on  a  question  of  fact  where  the  formal  depositions  reduced  to  writing 
reasons  given  disclose  erroneous  judg-  by  a  judge  or  magistrate,  "contain- 
ment in  weighing  the  testimony.  ing  a  detail  of  circumstances  taken 
Zwicker  v.  Zwicker,  33  Nova  Scotia  under  the  solemnity  of  a  public  ex- 
Rep.  284   (1900).  amination  .    .       it  is  more  authentic 

11.  Loughry  v.  Mail,  34  111.  A'pp.  on  account  of  the  deliberate  manner 
523  (1890)  ;  Grimm  v.  Hamel,  2  Hilt.  in  which  it  is  taken."  Lambe's  Case, 
(N.  Y.)  434  (1859)  ;  Earl  ».  Tupper,  3  Leach  Cr.  L.,  3d  ed.,  625,  630  (1791), 
45  Vt.  275,  283  (1873).  per  Grose,  J. 

12.  Effect  of  stenographic  copies. —  13.  Bennett  v.  Jones,  5  Allen  (N. 
The  exceptional  value  of  the  judge's  B.)   342    (1862). 

notes  has,  in  modern  legal  evolution,  14.  Doe  v.  Murray,  1  Allen  (N.  B. ) 

been   greatly    diminished    in    relative  216   (1848). 

importance,  by  the  ^general  interven-  15.   Jaquith   v.  'Morrill,   204  Mass. 

tion  for  note  taking  of  a  third  person  181,  90  N.  E.  556   (1910). 
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Independent  Relevancy. —  The  judge's  notes  may  be  used  for 
the  purpose  of  impeachment  or  in  some  other  independently  rele- 
vant vsray.  It  is  not  error  in  a  criminal  case  to  permit  the  justice 
who  held  the  preliminary  trial  to  contradict  the  evidence  of  ac- 
cused by  reading  from  a  memorandum  of  the  evidence  taken  on 
the  trial,  known  by  him  to  be  correct,  though  not  certified  as  Q. 
part  of  the  record.^® 

§  1701.  (  [8]  Media  of  Proof;  Unofficial  Documents;  Memo- 
randa); Resume  by  Former  Judge. —  More  conclusive  and  satis- 
factory to  the  judge  presiding  at  the  subsequent  hearing  than  any 
ex  parte  and  possibly  prejudiced  reduction  of  the  original  testi- 
mony to  the  form  of  memoranda  by  one  of  the  parties,  their 
agents  or  witnesses,  would,  in  most  cases,  be  that  this  work  should 
have  been  done,  fully  and  impartially,  under  the  direction  of  the 
judge  presiding  at  the  former  trial.-'  Should  it  appear  that  such 
a  reduction  into  writing  of  the  statements  of  the  original  witness 
is  in  existence,  the  judge  presiding  at  the  later  hearing  may  very 
reasonably  require  that  it  be  produced.^  This,  however,  is  a 
canon  of  administration  rather  than  a  rule  of  evidence. 

§  1702.  (  181  Media  of  Proof;  Unofficial  Documents;  Memo- 
randa) ;  Stenographers. —  Great  as  is  the  advantage  over  other 
methods,  in  point  of  accuracy  and  fullness,  presented  by  steno- 
graphic transcripts  of  the  former  testimony  of  witnesses,  judicial 
appreciation  does  not  reach  the  point  of  constituting  it  into  a 
separate  class  or  grade  of  secondary  evidence.  It  is  not,  in  any 
sense  "  best  evidence."  -^  If  it  appear  that  such  a  transcript  of  the 
evidence  has  been  made,  its  production  will  not,  as  a  rule,^  be 

16.  Bell  V.  State,    (Mls3.  1907)    43  Nehraska.— Smith  v.  State,  42  Neb. 

So.  84.  356,    60    N.    W.    585     (1894).      See, 

§  1701-1.  Rex  V.  Hira  Te  Akau,  26  however,    Turner   v.   Southwest   Mis- 

N.  Zealand  L.  Rep.  471  (1907).  ^^^^j  ^   ^^^  ^38  ,j^_  ^pp_  ^^3^  ^g^ 


S.  W.  128  (1909). 


2.   Walker  v.   Walker,   14   Ga.   242 
(1853)  ;  Sullivan  v.  State,  6  Tex.  App. 

319,  32  Am.  Rep.  580   (1879).  ".   Brown    v.    State,    76    Ga.    626 

§    1702-1.     OoK/ormm.— People     V.  (1886);   Hinahaw  v.  State,   147  Ind. 

Qurise,  59  Cal.  343    (1881).  334,  47  N.  E.  157    (1897);  State  V. 

Georgia.— QoUen   Georgia    v.    Mc-  McDonald,   65  Me.  467    (1876).     See 

Manus,  113  Ga.  983,  39  S.  E.  476  (1901).  also,  State  v.  Dean,  (Iowa  1910)   126 

Iowa. —  State  v.  Maloy,  44  Iowa  104  N.  W.  692. 

(1876).  Where  the  stenographic  transcript 

Michigan. —  Barker  v.  Hebbard,  81  is  treated  as  the  "best  evidence,"  it 

Mich.  267,  45  N.   W.  964    (1890).  is  not  conclusive,  but  may  be  supple- 
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required  nor  need  its  absence  be  explained  as  a  preliminary  to 
receiving  oral  testimony.  It  may  be  said,  generally,  that  a  steno- 
graphic report  of  testimony  given  on  a  former  trial  is  admissible, 
when  a  proper  basis  therefor  is  laid.*  An  essential  condition  upon 
the  admissibility  of  the  transcript  of  an  unofficial  stenographer  is 
that  it  should  affirmatively  be  made  to  appear  that  the  notes  taken 
by  the  stenographer  were  a  faithful  copy,  in  phonetic  character, 
of  the  evidence  .actually  given  and  that  *  the  longhand  transcrip- 
tion, if  any,  faithfully  rep'roduoes  the  notes.® 

§  1703.  (  [«]  Media  of  Proof;  Unofficial  Documents;  Memo- 
randa; Stenographers);  Official  Stenographers. —  Even  as  a  mat- 
ter apart  from  direct  statutory  provision,  the  admissibility  of 
stenographic  copies  as  evidence  of  the  facts  stated  seems  to  follow, 
on  principle,  from  the  appointment  of  official  court  stenographers 
under  statutory  authority.^  Within  the  legal  reasoning  on  which 
is  based  the  exception  relating  to  entries  in  the  course  of  public 
duty,  the  memoranda  of  an  official  stenographer  should  be  received 
when  authenticated  by  his  signature  of  office.^  It  is  settled,  how- 
ever, by  the  weight  of  authority,  that  without  express  statutory 
enactment  the  transcript  of  a  stenographer's  minutes  of  former 
testimony  must  be  verified  by  the  oath  of  the  stenographer,  called 
as  a  witness  in  his  own  proper  person.*     The  rule  is  the  same 

mented  by  parol.  Carrioo  v.  E.  Co.,  39  Georgia. —  Jones  v.  State,  126  Ga. 

W.  Va.  86,  90,  19  S.  E.  571  (1894).  23,  57  S.  E.   313    (1907)  ;   Barksdale 

3.  Iowa  Life  Ins.  Co.  v.  Haughtxjn,  v.  Security  Inv.  Co.,  130  Ga.  388,  47 
(Ind.  App.  1908)   85  N.  E.  127.  S.  E.  943   (1904)  ;  Hardeman  i>.  Eng- 

4.  State  V.  Kendig,  (Iowa  1907)  lish,  79  Ga.  387,  390,  5  S.  E.  70 
110  N.  W.   463;   Morawitz  v.   State,  (1887). 

(Tex.  Cr.  App.  1906)   91  S.  W.  327.  Illinois.— ns,d.j  v.  'Condit,  104  111. 

5.  Degg  «.  State,  (Ala.  1907)  43  So.      App.  507   (1903). 

484.      See    also,    Wiener    v.    Zweib,  Iowa. — In  re  Wiltsey's  Will,  98  N. 

(Tex.   Civ.    App.    1910)     138    S.    W.  W.  294   (1904)  ;  State  ?>.  Reinheimer, 

699.  109  Iowa  634,  80  N.  W.  669   (1899)  ; 

§   1703-1.  Best  on  Ev.    ('Chamber-  State  v.  Adams,  78  Iowa  393,  43  N. 

layne's  3d.  Amer.  ed.),  p.  430.  W.  194  (1889). 

2.  Best  on  Ev.  ( Ohaimberlayne's  3d  Kansas. — lEobbins  v.  Barton,  9  Kan. 
Amer.  ed.),  p  430.  App.   558,  58  Pac.  379    (1899).     See 

3.  California. —  Peoiple  lo.  Garnett,  also,  Smith  v.  Scully,  66  Kan.  139, 
(App.  1908)    98  Pac.  347    (dictation  71  Pac.  249   (1903). 

to  a  typewriter  is  permitted).  Kentxicky. —  Lake  V.  Com.,  31  Ky. 

CoZorodo.— Cerrusite    Min.    Co.    V.  L.  Rep.  1332,  104  S.  W.  1003  (1907)  ; 

Steele,  18  Colo.  App.  316,  70  Pac.  1091  Austin  ».  'Com.,  98  S.  W.  395,  30  Ky. 

(1902).  L.  Rep.  395    (1906).     See,  moreover, 

Florida. —  Jenbins  v.  State,  35  Fla.  Beavers  v.  Bowen,  26  Ky.  L.  Eiep.  391, 

737,  18  So    182  (1895).  80  S.  W.  1165  (1904). 
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even  in  criminal  cases.*     The  reason  for  excluding  as  evidence 
per  se  the  report  of  a  private,  unofficial  stenographer  covering  the 


Maryland. —  Herrdck  v.  Swomley, 
56  Md.  439   (1881). 

Michigan. — People  v..  Considine,  105 
Mich.  149,  63  N.  W.  196  (1895)  ; 
Toohey  v.  Plummer,  69  Mich.  345, 
350,  37  N.  W.  297   (1888). 

Mississippi. —  McMaaters  v.  State, 
83  Miss.   1,  35  So.   302    (1903). 

Missouri. —  Byrd  v.  Hartman,  70 
(Mo.  App.  57    (1897). 

Montana. —  Reynolds  v.  Fitzpatrick, 
28  Mont.  170,  72  Bao.  510   (1903). 

Nebraska. —  Jordan  v.  Howe,  95  N. 
W.  853  (1903);  Smith  v.  State,  42 
Neb.  356,  359,  60  N.  W.  585   (1894). 

New  Mexico. —  Kirchner  v.  Laugh- 
lin,  5  N.  M.  365,  23  Pac.  175   (1890). 

New  York. —  Odell  v.  Solomon,  4  N". 
Y.  Suppl.  440,  55  Super.  Ct.  410 
(1888). 

Pennsylvania. —  iSmith  v.  Hine,  179 
Pa.  St.  203,  36  Atl.  222    (1897). 

Texas. —  Comlbest  v.  Wall,  (Civ. 
App.  1909)  115  S.  W.  354;  OorneMus 
V.  State,  (Cr.  App.  1908)  113  S.  W. 
1050 ;  St.  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Rea,  (Civ.  App.  1904)  84 
S.  W.  428. 

Utah. —  State  f.  Morgan,  27  Utah 
103,  74  Pac.  526  (1903). 

Washington. —  State  v.  Fetterly,  33 
Wash,   599,  74  Pac.  810   (1903). 

West  Virginia. —  Kerr  v.  Ininsford, 
31  W.  Va.  667,  8  S.  E.  493  ( 1888 ) . 

Wisconsin. —  Rounds  v.  State,  57 
Wis.  52,  14  N.  W.  865  (1883).  See 
also,  Harris  v.  Traction,  180  Pa.  184, 
36  Atl,  727  (1897);  Cummings  V. 
Armstrong,  34  W.  Va.  1,  11  S.  E.  742 
(1890).  "There  is  no  law  making 
them  evidence  generally,  nor  should 
there  he."  Misner  v.  Darling,  44  Mich. 
438,  7  N.  W.  77  (1880),  per  Oooley,  J. 
If  the  shorthand  notes  are  illegihle 
after  the  death  of  the  stenographer, 
no  one  being  able  to  read  the  minutes 
or  testify  to  the  correctness  of  the 
transcript  made  from  them,  they  must 
be  rejected  as  evidence  of  former  testi- 


mony. Pew  V.  Johnson,  35  Mont.  173, 
88  Pac.  770  (1907).  From  an  ad- 
ministrative point  of  view,  the  official 
certificate  of  the  stenographer  is  not 
sufficient  to  insure  admissibility  for 
his  minutes  of  testimony.  Jordan  v. 
Howe,  (Neb.  1903)  95  N.  W.  853.  A 
deposition  cannot  be  proved,  in  the 
absence  of  statute,  by  the  stenogra- 
pher's copy  of  his  notes.  The  viva  voce 
testimony  of  a  witness  or  the  admis- 
sion of  the  party  himself  should  be 
received.  Ray  v.  Port  Arthur,  Duluth 
and  Western  R.  W.  Co.,  Ray  v.  Mid- 
dleton,  2  Ont.  Wkly.  Rep.  345  ( 1903). 

Joint  testimony  of  stenographer 
and  assistant. —  The  testimony  of  a 
stenographer  that  he  dictated  Ma 
notes  correctly  to  an  assistant  and  of 
the  latter  that  he  transcribed  ac- 
curately the  words  so  dictated,  will 
admit  the  transcript  of  the  shorthand 
notes.  People  v.  Buckley,  143  Cal. 
375,  77  Pac.  169  (1904).  This  will 
be  regarded  as  satisfying  the  require- 
ment that  the  stenograjpher  shall 
transcribe  his  minutes.  People  v. 
Buckley,  143  Cal.  375,  77  Pac.  169 
(1904). 

That  the  testimony  is  taken  through 
an  interpreter  is  not  material. —  Peo- 
ple V.  Lewandowski,  143  Cal.  574,  77 
Pac.  467   (1904). 

Completeness. —  If  the  court  per- 
mitted a  stenographic  report  of  testi- 
mony taken  .at  a  previous  trial  to  be 
read  in  evidence,  a  transcript  thereof 
should  be  deemed  to  be  in  evidence, 
with  the  privilege  to  the  opposite 
party  of  examining  it  and  cross-ex- 
amining upon  it.  Hutchison  v.  State, 
28  Ohio  Cir.  Ct.  595  (1906). 

An  appellate  court  will  assume 
that  the  presiding  judge  permitted 
the  stenographer  to  read  only  compe- 
tent testimony.  Hutchinson  v.  State, 
28  Ohio  Cir.  Ct.  595   (1906). 

4.  People  V.  Randazzio,  194  N.  Y. 
147,  87  N.  E.  112  (1909). 
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testimony  given  at  a  former  trial  are  much  clearer.  They  permit 
no  controversy,  so  long  as  the  principle  of  the  rule  against  hear- 
say is  maintained  as  a  procedural  exclusion  in  the  law  of  evi- 
dence.® Even  where  the  statute  makes  the  transcript  prima  facie 
evidence  that  it  is  a  correct  copy  of  the  testimony,  the  effect  of 
such  a  provision  is  not  to  make  the  transcript,  when  certified  ac- 
oordiing  to  the  statute,  evidence  per  se.® 

§  1704.  C[5]  Media  ot  Proof;  Unofficial  Documents);  Memo- 
randa; Stenograpliers) ;  Probative  Force. — The  shorthand  memo- 
randa of  the  former  testimony  of  a  witness  or  the  longhand  copy 
of  them  when  written  out  do  not  constitute,  apart  from  statute,  as 
a  matter  of  administration,  a  primary  or  privileged  class  of  evi- 
dence. In  probative  force,  they  are  simply,  as  it  were,  primus 
inter  pares.  The  notes  of  a  stenographer  may,  indeed,  by  con- 
sent, be  accorded  a  conclusive  effect  as  evidence  of  the  statements 
of  a  former  witness.^  In  the  absence  of  such  an  arrangement, 
parol  evidence  is  admissible  to  explain  or  supplement  the  memo- 
randa furnished  by  the  stenographer.^  While,  as  has  been  said,'' 
in  quality  of  evidentiary  power  a  stenographic  transcript  of  evi- 
dence has  no  preeminence  over  otheT  media  of  proving  the  former 
testimony  of  a  witness,  in  quantity,  as  it  were,  of  probative  force  a 
certain  special  value  is  deemed  to  .attach  to  favorable  specimens 
of  shorthand  reproduction.  Even  without  statutory  intervention, 
judges  have,  in  their  administrative  capacity,  accorded  a  prima 
facie  effect  to  memoranda  of  this  class.*     More  than  this,  both 

6.   Illinois. —  Phares  v.  Barter,   61  2.  Oarrico  v.  West  Virginia  Cent., 

111.  271,  276  (1871).  etc.,  R.  Co.,  39  W.  Va.  86,  19  S.  E. 

Michigan.— Feople     v.     Sligh,     48  571,  24  L.  R.  A.  50  (1894).    See  also, 

Mich.  58,  11  N.  W.  782   (1882).  People   iV.    M.    Yute,    56    Oal.     119 

Missouri. —  Morris  v.  Hammerle,  40  (1880). 

Mo.  489,  490   (1867).  3.   §   1703. 

Washington. —  Redford  u.  R.  Co.,  15  4.  Kentucky. —  Cantrell  v.  Hewlett, 

Wash.  419,  46  Pac.  650  (1896).  2  Bush  311    (1867). 

West  Virginia. —  Kerr  v.  Lunaford,  Minnesota. —  Slingerland  v.  Slinger- 

31    W.   Va.    659,    677,'  8    S.    E.    493  land,   46  Minn.    100,   48   N.   W.   608 

(1888).  (1891). 

England. —  R.  v.  O'Connell,  5  State  Mississippi. — Mackmasters  v.  State, 

Tr.   (N.  S.)   1,  571   (1843).  S3  Miss.  1,  35  So.  302  (1903). 

6.   State  V.  Morgan,    (Utah  1903)  Tescas.— Smith  v.  State,   (Cr.  App. 

74  Pac.  526.  1903)  73  S.  W.  401. 

§  1704-1.  State  v.  Foulk,  57  Kan.  Wisconsin, —  Wilson  v.  Noonan,  35 

255,  45  Pac.  603    (1896);  Wright  v.  Wis.  321  (1874). 
Doe,   1   A.   &  E.   3,   28   E.  C.   L.   28 
(1834). 
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nationaP  and  State®  tribunals  have  received  the  evidence  as  ex- 
ceptionally trustv/orthy,  in  either  civil  or  criminal  cases. 

§  1705.  (  [8]  Media  of  Proof;  Unofficial  Documents;  MemO' 
randa;  Stenographers);  Statutory  Enactments. —  The  same  view 
as  to  the  value  in  evidence  of  such  stenographic  copies  which  has 
heen  entertained  by  these  distinguished  courts  has  also  impressed 
the  legislatures  of  several  jurisdictions.  Official  stenographic  re- 
ports have  been  constituted  by  statute  evidence  per  se}  This  is 
true  even  where  the  stenographer  also  acts  as  interpreter  of  a 
sign  language.^  Statutory  provisions  of  this  nature  have  had  the 


5.  Chicago,  etc.,  R.  Co.  i".  Myers,  80 
Fed.  361,  25  C.  C.  A.  4«6    (1897). 

6.  Indiana. — Bass  v.  State,  136  Ind. 
165,  36  N   E.  124   (1893). 

Iowa. —  Kreuger  v.  Sylvester,  100 
Iowa  647,  69  N.  W.  1059  (1897). 

Kansas. —  Wright  v.  Wright,  58 
Kan.   525,   50   Pac.   444    (1897). 

Minnesota. —  Minneapolis  Mill  Co. 
V.  Minneapolis,  etc.,  R.  Co.,  51  Minn. 
304,  53  N.  W.  639   (1892). 

Wisconsin. —  Jackson  v.  State,  81 
Wis.  127,  51  N.  W.  89    (1892). 

7.  Mattox  V.  V.  S.,  156  U.  S.  237, 
15  S.  Ct.  337,  39  L.  ed.  409   (1895). 

§  1705-1.  California. —  Hicks  v. 
Lovell,  64  Cal.  14,  27  Pac.  943,  49 
Am.  Rep.  979    (1883). 

Georgia. —  Burnett  i".  State,  87  Ga. 
622,  13  S.  E.  552    (1891). 

Iowa. —  Baldwin  v.  St.  Louis,  etc., 
E.  Co..  68  Iowa  37,  25  N.  W.  918 
(1885). 

Kentucky. —  Sievers-Carson  Hard- 
ware Co.  V.  Curd,  71  S.  W.  506,  24 
Ky.  L.  Rep.  1317   (1903). 

Louisiana. —  State  r.  Bolden,  109 
La.   484,   33  So.   571    (1903). 

Massachusetts. —  Temple  v.  PheLps, 
193  Mass.  297,  79  N.  E.  482    (1907). 

South  Dakota. — ^  Merchants'  Nat. 
Bank  v.  Stebbins,  10  S.  D.  466,  74 
N.  W.  199    (1898). 

Vermont. —  Bridgman  !'.  Corey,  62 
Vt.  1,  20  Atl.  273    (1889). 

Wisconsin. —  Howard  v.   Beldcnville 


Lumber  Co.,  114  N.  W.  1114  (1908). 
See  also,  Mackonasters  v.  State,  83 
Miss.  1,  35  So.  302  (1903)  ;  State  V. 
Morgan,  27  Utah  103,  74  Pac.  526 
(1903).  Compare  Smith  v.  State, 
(Tex.  Cr.  App.  1905)  85  S.  W.  1153. 
The  prima  facie  effect  of  the  certifi- 
cate to  a  transcript  of  evidence  taken 
at  a  preliminary  examination  was  not 
impaired  by  the  fact  that  the  stenog- 
rapher in  transcribing  his  original 
notes  wrote  out  in  longhand  above 
certain  of  the  characters  which  were 
obscure  and  puzzling  the  translation 
of  such  characters,  where  it  is  not 
shovm  that  such  translation  was  not 
correct.  People  v.  <5amett,  (Cal.  App. 
1908)   98  Pac.  247. 

Federal  judges  do  not  accord  this 
effect  to  stenographers'  minutes  even 
when  conferred  by  a  state  statute,  ex- 
cept so  far  as  sanctioned  by  the  laws 
of  the  Congress.  Mulcahey  r.  Lake 
Erie,  etc.,  R.  Co.,  69  Fed.  172  (1895). 

The  accuracy  of  the  typewriter  in 
manifolding  copies  by  the  aid  of  car- 
bon sheets,  a  very  valuable  adjunct 
to  the  work  of  the  stenogi-apher,  is 
judicially  noticed.  It  is  not  es- 
sential that  the  stenographer  verify 
the  original  typewritten  transcript  of 
his  minutes.  Every  legal  require- 
ment is  met  by  the  verification  of  a 
carbon  copy.  Molloy  v.  U.  S.  Express 
Co.,  22  Pa.  Super.  Ct.  173   (1903). 

2.  Quinn  v.  Halbert,  57  Vt.  178 
(1884)    (dumb  witness). 
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effect  of  facilitating,  in  a  marked  decree,  the  task  of  reproducing, 
in  a  safe  and  satisfactory  way,  the  former  evidence  of  unavailable 
witnesses.  Even  where  made  evidence  -per  se  by  statute,  the  ste- 
nographer's notes  of  former  testimony,  or  the  longhand  transcript 
of  them,  are  not  a  primary,  still  less  an  exclusive^  grade  of  evi- 
dence. Nor  does  his  certificate  standing  alone,  necessarily  render 
the  transcript  admissible  in  the  absence  of  all  affirmative  evidence 
that  it  is  a  correct  copy  of  the  testimony  which  it  purports  to  state.* 
Where  a  certificate  by  the  stenographer  as  to  the  correctness  of  a 
transcript  is  required  by  statute,  the  certificate  of  the  shorthand 
reporter  who  took  down  the  testimony  is  alone  required.®  It  is 
not  material  that  there  were  other  stenographers  employed  on  the 
case. 

§  1706.  ([8]  Media  of  Proof);  Witnesses;  Independent  Mem- 
ory—  Until  the  enactment  of  statutes  authorizing  the  appoint- 
ment of  official  court  stenographers,  the  machinery  of  a  trial 
under  the  English  system  of  judicial  procedure  included  no  per- 
son designated  and  bound  to  report  the  evidence  as  it  was  sub- 
mitted. Anyone  who  originally  heard  the  evidence  and  can 
testify  as  to  it,  to  the  extent  and  with  the  intension  required  by 
law,  at  all  times  has  been  competent  as  a  witness.-'     The  speaker 

3.  Studabaker  v.  Faylor,  (Ind.  1908 )  §  1706-1.  Alabama. —  Jeffries  v. 
83  N.  E.  747  (evidence  not  conclu-  Castleman,  75  Ala.  263  (1883). 
sive)  ;  State  v.  Dean,  (Iowa  1910)  Arkansas. — Petty  t).  State,  89  S.  W. 
126  N.  W.  692.  No  administrative  465  (1905)  ;  Kansas,  etc.,  Coal  Co.  v. 
necessity  requires  that  the  stenog-  Galloway,  71  Ark.  351,  74  S.  W.  521 
rapher   should  make  a  transcript  of  ( 1903 ) . 

his  minutes  and  certify  them  to  be  California. —  People  v.  Murphy,   45 

correct,  merely  because  a  document  so  Cal.  137   ( 1872 ) . 

certified  is  made  competent  evidence  Georgia. —  Riggins  v.  Brown,  13  Ga. 

by    statute.      The    shorthand    writer  271   (1852). 

may  be  permitted  to  read  and  trans-  Illinois. —  Hutchings  v.   Corgan,   59 

late  his  minutes  in  the  presence  of  the  111.  70   (1871)    (juryman);   Roth  i\ 

jury  if  the  presiding  judge  shall  re-  Smith,  54  111.  431   (1870). 

gard  such  a  course  as  being  judicious.  Iowa. —  State  v.  Mushrush,  97  Iowa 

Wilmoth  V.  Wheaton,  81  Kan.  29,  105  444,  66  N.  W.  746   (1896)   (jury  man). 

Pac.  39  (1909).    See  also,  Snelling  v.  Kansas. —  Solomon  R.  Co.  v.  Jones, 

State,   (Fla.  1905)   37  So.  917.  34  Kan.  443,  8  Pac.  730    (1885). 

4.  Williams  v.  Sleepy  Hollow  Min.  Massachusetts. — ■  Costigan  v.   Lunt, 
■Co.,  (Colo.  1906)   86  Pac.  337;  Wells  127  Mass.  354   (1879). 

V.  Chase,  126  Wis.  203,  105  N.  W.  799  Missouri.—  Carp  v.  Queen  Ins.  Co., 

(1905).  203   Mo.   295,   101  S.   W.   78    (1907); 

5.  People  V.  Pembroke,    (Cal.  App.  Davis  v.  Kline,  96  Mo.  401,  9  S.  W. 
1907)   92  Pac.  668.  724,  3  L.  R.  A.  78  (1888). 
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may  be  the  judge  who  presided  at  the  former  trial."  'Such  a 
person  may  testify  either  from  an  unaided  memory,  or  from  a 
recollection  refreshed  by  the  use  of  suitable  memoranda.^  Even 
where  a  stenographic  copy  of  the  evidence  has  been  taken  and 
written  out,  it  assumes,  in  the  absence  of  statutory  requirement, 
no  special  position  as  evidence.  Other  witnesses  are  dealt  with  as 
being  quite  as  competent  as  the  stenographer,*  and  the  weight  to 


'Nevada. —  State  v.  Johnson,  13  Nev. 
121  (1877)    (oounty  clerk). 

Pennsylvania. —  Cornell  v.  Green,  10 
6erg.  &  R.  14   (1823). 

Tetmessee. —  Kendrick  v.  State,  10 
Humpbr.  479,  488  (1850)  (commit- 
ting magistrate). 

Texas. —  Hardin  v.  State,  57  Tex. 
Ct.  401,  123  S.  W.  613    (1909). 

Yermont. —  Johnson  V.  Powers,  40 
Vt    611   (1868). 

Washington. —  State  v.  Fetterly,  33 
Wash  599,  74  Pac.  810  (1903)  (ste- 
nographer ) . 

Wisconsin. —  Fertig  v.  State,  100 
Wis.  301,  75  N.  W.  960  (1898)  ;  Mc- 
Geoeh  l).  Ca.rlson,  96  Wis.  138,  71 
N.  W.  116   (1897). 

England. —  Pyke  v.  Crouch,  1  Ld. 
Kaym.  730  (1696);  Fernley's  Trial. 
11  How.  St.  Tr.  381,  434  (1685)  ; 
Doncaster  v.  Day,  3  Taunt.  263,  13 
Rev.  E«p.  650  (1810). 

An  agreement  made  at  a  former 
trial  as  to  the  testimony  of  a  witness 
cannot  be  used  to  prove  what  it  was. 
Hardin  v.  State,  57  Tex.  Cr.  R.  401, 
123  S.  W.  613   (1909). 

2.  Freeman  v.  Com.,  103  S.  W.  274, 
31  Ky.  L.  Rep.  639   (1907). 

3.  "  What  a  witness  has  sworn  .  .  . 
may  he  given  in  evidence  either  from 
the  judge's  notes,  or  from  notes  that 
have  heen  taken  by  any  other  person 
who  will  swear  to  their  aocuraey;  or 
the  former  evidence  may  be  proved  by 
any  person  who  will  swear  from  his 
memory  to  its  having  been  given.'' 
Doncaster  v.  Day,  3  Taunt.  208  (1810) 
per  Mansfield,  C.  J. 

4.  Alabama. —  Sanders  v.  State,  105 
Ala.  4,  16  So.  935  (1895). 


Delaware. —  Maxwell  v.  R.  Co.,  1 
Marv.  199,  Del.  Super.,  40  Atl.  945 
(1893)    (grand-juryman). 

Sebraska. —  German  N.  Bank  v. 
Leonard,  40  Neb.  676,  684,  59  N.  W. 
107    (1894). 

.South  Carolina. —  Garrett  v.  Wein> 
berg,  54  S.  C.  127,  31  S.  E.  341  (1898) 
(notes  of  counsel ) . 

Washington. —  Kellogg  v.  Scheuer- 
man,  18  Wash.  293,  51  Pac.  344  (1897) 
(party's  oral  evidence). 

Wisconsin. —  Rounds  v.  Sitate,  57 
Wis.  45,  51,  14  N.  W.  865  (1883). 
"  While  it  may  be  true  that  what  a 
witness  writes  down  himself,  or  what 
is  contained  in  some  paper  written 
by  another  and  signed  by  himself, 
may  be  the  best  evidence  of  what  the 
witness  has  said  on  a  former  occasion, 
it  does  not  follow  that  where  a  third 
person,  be  he  stenographer  or  not, 
takes  down  in  writing  what  a  witness 
said,  this  writing  is  the  best  evi- 
dence, in  such  a  sense  as  to  exclude 
any  other.  Stenographers  are  no 
more  infallible  than  any  other  human 
beings,  and  while  as  a)  rule  they  may 
be  accurate,  intelligent,  and  honest, 
they  are  not  always  so;  and  there- 
fore it  will  not  do  to  lay  down  as  a 
rule  that  the  stenographer's  notes 
when  translated  by  him  are  the  best 
evidence  of  what  a  witness  has  said, 
in  such  a  sense  as  to  exclude  the 
testimony  of  an  intelligent  bystander 
who  has  heard  and  paid  particular 
attention  to  the  testimony  of  the 
witness."  Brice  V.  Miller,  35  S.  C. 
537,  549,  15  S.  B.  272   (1891). 

Memoranda  to  refresh. —  On  ordi- 
nary principles,    the   minutes   of   a 
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he  given  the  testimony  of  the  several  witnesses,  whether  stenog- 
raphers or  not,  is  entirely  for  the  determination  of  the  jury.' 

§  1707.'  ([8]  Media  of  Proof;  Witnesses) ;  Refreshed  Recol- 
lection—  It  is  merely  the  usual  privilege  of  a  witness*  which 
enables  a  person  who  has  taken  contemporaneous  notes  of  the 
former  evidence  to  refresh  his  memory  by  the  aid  of  these  notes 
when  testifying  with  regard  to  his  evidence  on  a  former  occa- 
sion.^ The  competency  of  the  evidence  is  not  impaired  by  the  fact 
that  the  witness  has  no  independent  recollection,  i.  e.,  that  he  only 
remembers  the  evidence  in  connection  with  his  notes,  as  his  mem- 
ory is  refreshed  by  them.^  Nor  is  it  material  that  the  document 
was  originally  intended  by  its  maker  to  be  more  than  a  mere 


stenographer  may  be  used  to  refresh 
Ms  memory  when  testifying  as  a 
witness.  People  v.  Lem  You,  97  Cal. 
234,  237,  33  Pac.  11  (1893);  State 
V.  Bartmess,  33  Or.  110,  54  Pac.  167 
(1898).  They  are  also  independently 
relevant  to  contradict  his  present 
recollection.  People  v.  Sligh,  48 
Mich.  58,  11  N.  W.  783  (1883)  ;  Kerr 
V.  Lunsford,  31  W.  Va.  659,  677,  8 
S.  E.   493    (1888). 

5.  State  V.  Fetterly,  33  Wash.  599, 
74  Pac.  810   (1903). 

§  1707-1.  Best  on  Ev.  (Ch'amber- 
layne's  3d  Amer.  ed.),  p.  218. 

2.  Alabama. —  Torrey  i'.  Burney, 
113  Ala.  496,  21  So.  348    (1896). 

California. —  People  v.  Lem  You, 
97  Cal.  224,  32  Pac.  11    (1893). 

District  of  Columbia. —  Anderson  v. 
Eeid,  10  App.  Cag.  426   (1897). 

Illinois. —  Luetgert  v.  Volker,  153 
111.  385,  39  N.  E.   113    (1894). 

Indiana. —  Fisher  v.  Fisher,  131 
Ind.  462,  39  N.  E.  31   (1891), 

Kentuchy. —  Wilson  v.  Oom.,  54  S. 
W.  946,  21  Ky.  L.  Eep.  1333   (1900). 

Maine. —  Lime  Rock  Bank  v.  Hew- 
©tt,  53  Me.  531   (1864). 

Massachusetts. —  Costigan  v.  Lunt, 
127  Mass.  354  (1879). 

Minnesota. — Stahl  v.  thiluth,  71 
Minn.  341,  74  N.  W.  143   (1898). 

Missouri. —  Sitate  v.  Able,  65  Mo. 
357   (1877). 


Hevci  Jersey. —  Sloan  v.  Somers,  20 
N.  J.  L.  66    (1843). 

'New  York. —  Grimm  v.  Hamel,  2 
Hilt.  434    (1859). 

North  Carolina. —  Carpenter  v. 
Tucker,  98  N.  C.  316,  8  S.  E.  831 
(1887). 

Pennsylvania. —  Mills  v.  O'Hara,  4 
Binn.  108   (1811). 

Washington. —  Kellogg  v.  Scheuer- 
man,  18  Wash.  393,  51  Pa«.  344,  53 
Pac.  337   (1897). 

Wisconsin. —  Bounds  v.  State,  57 
Wis.  45,  14  N.  W.  865   (1883). 

United  States. —  E,u«h  v.  Rook 
Island,  97  U.  S.  693,  34  L.  ed.  1101 
(1878). 

England. —  Layer's  Trial,  16  How. 
St.  Tr.  214  (1722).  Where  defend- 
ant sought  to  show  what  a  witness 
testified  to  on  the  preliminary  hear- 
ing, such  testimony  having  been  re- 
duced to  writing  and  being  in  defend- 
ant's possession,  the  witness  was  en- 
titled to  see  the  evidence  or  have  it 
read  to  him.  Moss  v.  State,  (Ala. 
1907)   44  So..  598. 

3.  Van  Buren  v.  Cockburn,  14 
Barb.  (N.  Y.)  118  (1852)  ;  Dowd  v. 
State,  (Tex.  Cr.  App.  1908)  108  g. 
W.  389;  Reg.  v.  Plummer,  1  C.  &  K. 
600,  8  Jur.  921,  47  E.  C.  L.  600 
(1844);  Reg.  v.  'Child,  5  Cox  C.  C. 
197  (1851). 
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memorandum  and  that  it  has  failed  to  have  the  more  extended 
operation  which  he  expected  of  it.  Thus  the  deposition  of  the 
evidence  taken  at  a  preliminary  hearing  by  a  committing  magis- 
trate, though  by  reason  of  some  informality  or  lack  of  authority, 
it  is  inadmissible  as  a  deposition,  is  still  competent  as  a  memo- 
randum to  refresh  the  recollection  of  the  clerk  who  took  it  down.* 

§  1708.  Depositions  and  Former  Evidence  Contrasted. —  The  rules 
regulating  the  admission  of  depositions  present  a  marked  simi- 
larity to  those  prescribing  the  conditions  under  which  proof  of 
former  evidence  is  competent.  Indeed,  statutory  depositions, 
taken  before  committing  magistrates  in  presence  of  the  accused 
on  preliminary  hearings,  present,  in  themselves,  an  instance  of 
the  use  of  former  testimony  the  proof  of  which  the  substantive 
law  requires  to  be  preserved  in  a  particular  manner.  While  no 
precise  identity,  as  a  rule,  exists  between  the  conditions  of  admissi- 
bility for  depositions  and  for  evidence  taken  at  a  former  trial, 
there  is,  almost  of  necessity,  a  general  similarity.  This  arises 
from  the  fact  that  both  depositions  and  former  testimony  are 
each,  in  a  sense  (although  in  different  senses),  secondary  evidence, 
in  lieu  of  the  primary,  and,  therefore,  better  and  more  conclusive, 
testimony  of  the  witness  himself  upon  the  stand  and  in  presence 
of  the  tribunal.  In  both  cases,  theirefore,  in  order  that  the  second- 
ary evidence  should  be  received  it  must  affirm'atively  lappear  that 
the  original  witness  is  unavailable.  This  can  only  mean  that  he  is 
dead,  insane,  sick,  away  by  procurement  of  the  adverse  party,  out 
of  the  jurisdiction  and  the  like.  In  either  species  of  evidence, 
there  has  been  the  administration  of  an  oath  to  the  witness  and 
the  statements  so  made  have  been  tested  by  cross-examination. 

Important  points  of  contrast  as  well  as  those  of  resemblance 
are  equally  obvious.  All  these  marks  of  difference  suggest  the 
necessity,  in  the  interests  of  justice,  of  more  careful  scrutiny  in 
admitting  .the  evidence  of  what  a  witness  stated  at  la  former  trial. 
The  deposition,  it  will  be  observed,  is  complete  in  itself.  It  is 
not  a  syncopated  condensation  of  the  evidence  of  the  witness.  It 
is  his  evidence,  given,  tested  and  preserved  with  knowledge  on  the 
part  of  all  concerned  in  taking  it  that  it  may  and  probably  will 
be  used,  on  some  subsequent  occasion,  as  the  statement  of  the 

4.  R,  V.  Telicote,  2  Stark.  426  Cr.  C.  46  (1825)  ;  R.  «.  Wataon,  3  & 
(1819);    Dewhurst's    Case,    1    Lew.      &  K.  Ill    (1851). 
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witness.  These  guaranties  for  truth  are  usually  lacking  in  case  of 
former  testimony.  The  declarations  of  the  witness  are  origi- 
nally given  with  little  thought  of  their  use  in  future  connections. 
Except  in  case  of  stenographic  minutes,  the  reduction  to  writing 
is  limited  in  scope  and  purpose.  Only  what  is  deemed  important 
from  an  individual  view  point,  for  an  immediate  and  transitory 
object,  is  thus  preserved.  This  latter  consideration  derives  special 
weight  from  the  fact  that  while  the  deposition  speaks  for  itself 
and  admits,  as  a  rule,  of  but  a  single  interpretation,  the  frag- 
mentary report  of  former  testimony  is  necessarily  colored  by  the 
medium  through  which  it  has  passed,  not  necessarily  as  the  result 
of  any  intended  bad  faith  to  the  tribunal  but,  in  large  part,  by 
reason  of  the  necessary  selection  by  the  reporting  witness  among 
the  entire  mass  which  was  available,  of  that  which  has  proved  of 
interest  to  ■him.  Hence  the  trial  court  may  well  eixercise  a  sound 
discretion  lest  the  proponent  of  the  secondary  evidence  be  enabled 
by  the  selection  of  a  witness  which  seems  to  him  judicious  to  pre- 
sent a  statement  of  the  former  testimony  unduly  favorable  to 
himself.  In  the  same  way,  the  deposition  is  substituted  for  the 
pefsonal  appearance  of  the  witoess  upon  the  stand,  and  is  second- 
ary, and  inferior,  in  that  'the  tribunal  loses  the  benefit  of  the 
deliberative-'  facts  gained  by  inspection,  the  indications  as  to  relia- 
bility furnished  by  appearance,  intonations  of  voice  and  the  like. 
In  case  of  former  evidence,  the  tribunal  is  not  only  deprived  of 
these  same  aids  in  reaching  a  correct  conclusion  but  is  furnished 
with  secondary  evidence  of  the  original  statements  themselves, 
usually  limited  and  often  prejudiced.  It  may  be  doubted,  indeed, 
how  far  depositions,  as  such,  form  part  of  the  law  of  evidence. 
The  rules  relating  both  to  their  taking  and  their  admissibility  are 
statutory.  The  requirements  for  competency  are  precise  and 
predetermined.  The  duty  of  the  presiding  justice  before  whom 
they  are  offered  is  largely  confined  to  deciding  whether  these  con- 
ditions have  been  met.  Proof  of  former  testimony,  in  part  for 
the  reasons  stated,  involves,  on  the  contrary,  a  wide  administra- 
tive discretion  on  the  part  of  the  presiding  justice.  The  canons 
for  exercising  this  are  established  upon  certain  broad  and  gen- 
eral considerations  to  which  reference  has  heretofore  been  made.^ 
The  procedure  follows  many  of  the  other  analogies  of  the  law  of 

§  1708-1.    §  52.  8.  §§  332  et  seq. 
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evidence.     However  much  declared  or  modified  by  statute,  its 
basis  is  that  of  the  common  law. 

For  these  reasons,  it  has  seemed  appropriate  to  include  Former 
Evidence  among  topics  covered  by  the  present  treatise;  while 
for  adequate  consideration  of  the  statutory  law  of  depositions  the 
reader  is  referred  to  the  many  satisfactory  text  books  on  that 
branch  of  the  law. 
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Abatement 

pleas  in, 

administTative    assumptions    as   to,    1186, 
1186  n.  4. 

Abbreviations 

common  knowledge  with  regard  to,  761. 
(See  Social  Lite.) 

Abstracts 

documents,  parol  proof  of,  1009  ».  4. 
parol  proof  of  documents,  by,  1009  n.  4. 

Acceptance 

agent,  statements  of,  1348. 

Access 

documents,  to,  effect  of,  1405.  • 

writings,  to,  effect  of,  1405. 

Accounts  Current 

acquiescence  by  failure  to  answer,  1411. 

Accounts  Stated 

acquiescence    by    failure    to    answer,    1411 
n.  2. 

(See  Admissions  bt  Conduct.) 

Accusation 

jury  of,  provision  for,  270(i. 

(See  Assize  of  Clakedon.) 

Acid 

ink,  application  to,  knowledge  as  to,  884, 
884  n.  5. 

Acquiescence 

actual,  in  statement,  1418  n.  2. 

agents,  by,  1346,  1419. 

answer,  partial,  effect  upon,  1431  n  19. 

1431  n.  19. 
partial  statement,  effect  of  as  to,  1431  n.  19. 
silence,  by,  1401,  1418. 

(See  Admissions  by  Conduct.) 

Act 

defined,  39  n.  11. 

Holland's  view,  39  ii,.  11. 
(See  also  Legislative  Jotjbnals.) 


Actions   in  Bern 

bankruptcy,  admissions  in,  1294. 

(See  Bankruptcy.) 
burden  of  proof  in,  931,  955. 

(See  Burden  of  Pboof.) 
other  cases,  papers  in,  knowledge  as  to,  684. 

1  [8198a] 


I  Actor 

defined,  361,  950. 

(See  NoN-ACTOB.) 

Acts 

defined,  39  n  11. 
events  contrasted,  53. 

(See  also  Events.) 

continuance,  the  true  test,  53. 

duration,  not  a  test  of,  53. 

motion,  not  a  test  of,  53. 

Adequate  Knourledge 

admissions  essential  for,  1305,  1305  nn.  1 

et  seq. 
information  from  others,  1305. 
others,  information  from,  1305. 
silence,  admissions  by  in,  1432. 
special  knowledge,  required  in  witness  to, 

874. 

(See  Admissions  by  Conduct.) 

Adjective  Iiatv 

(See  Pboceduee.) 

Adjournments 

administration,  matter  of,  180. 
length  of,  not  judicially  known,  673,  673 
n.  4. 

Adjudged  Facts 

(See  Adjudicated  Facts.) 

Adjudicated  Facts 

defined,  51  n.  6. 

Administration 

defined,  174,  177. 

"  discretion,"  relation  to,  177. 

(See  also  Discretion.) 
evidence,  a  matter  of,  266. 
justice  and  truth,  266. 
preponderance  of  logic,  266. 
field  of,  175. 
when  fixity  is  desirable,  175. 
American  procedural  codes,  175. 
an  irreducible  minimum,  175. 
function,  judicial,  a,  172. 
judicial  function,  172. 
principles  of,  332. 

(See  also  Pkinciples  of  Administeation.) 
range  of  application,  178. 

absence  of  judge  from  courtroom,  179. 

prejudicial  error,  179. 
adjournments,  180. 
due  diligence  essential  to,  180. 
surprise,  when  sufficient  ground,  180. 
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Administration  —  cont'd. 
range  af  application  —  cont'd. 
adjournments  —  cont'd. 

good    administrative    reason,   essential 

for,  180. 
publicity,  unwise,  avoiding,  187. 
reason,  good,  must  be  assigned  for,  180. 
refusal  of,  when  prejudicial,  180. 
ex  parte,  judge  may  proceed,  180. 
judge  may  proceed  ex  parte,  vfhen, 
180. 
to  avoid  unwise  publicity,  187. 
course  of  trial,  regulating,  181. 

reason  required,  181. 
courtroom,  exclusion  from,  182. 
exclusion  of  persons  from  the  courtroom, 
182. 
adjournments  to  avoid  unwise  public- 
ity, etc.,  187. 
other  causes  for  adjournment,  187. 
grounds  for  admitting  public,  183. 
educational  influence,  183. 

abuses  of  secret  tribunals,  183. 
guaranty  for  truth,  183. 

furnish  proof  or  contradiction,  185. 

informers,  evidence  by,  183  n.  2. 

stimulates  full  performance  of  duty, 

183. 

psychology  of  the  courtroom,  183. 

persistence  in  psychic  conditions, 

184. 
rights  of  subsequent  suitors,  184. 
truth,  guarantee  of,  183. 
grounds  for  excluding  public,  186. 
dangers  from  emotionalism,  186. 
fear  of  violence,  186,  186  n.  3. 
lounging  not  impressive,  186. 
protect  public  morality,  186. 
American  courts,  186,  186  n.  6. 
declaratory  statutes,  186. 
Colorado,  186  n.  9. 
Georgia,  186  n.  11. 
Michigan,  186  n.  11. 
Utah,  186  n.  13. 
Wisconsin,   186  n.  14. 
English  rule,  186. 
persistence  of  conditions,  184. 
public  may  furnish  proof  or  contradic- 
tion, 185. 
rights  of  parties,  182. 
executive  nature  of  judicial  office,  178. 
regulating  course  of  trial,  181 
separation  of  witnesses,  188. 

(See  Separation  of  Witnesses.) 
swearing  of  witnesses,  199. 
(See  Oath.) 
reason  characteristic  of,  176. 
substantive  law  contrasted,  172 
advantages   of  fixity   in   substantive  or 
procedural  law,  172. 
direct  social  benefits,  172. 
educational  influence  of  law,  172. 
prevent  abuse  of  judicial  power,  172. 
price  paid  for  fixity  in  rules  of  law,  172. 
complexity  and  congestion  of  business, 

172. 
fosters  technicality  and  other  formal- 
ism, 172. 
hardship    and    injustice   in    particular 
cases,  172. 


Administration  —  cont'd, 

substantive  law  contrasted  —  cont'd. 

price  paid  for  fixity  in  rules  of  law — con. 
loss  of  popular  respect,  172. 
a  fatal  conservatism,  172. 
remedy  by  legislation,  172. 
advantages   of   judicial   legisla- 
tion, 172. 
remedy,  so  far  as  relates  to  law  of  evi- 
dence, 172. 
doctrine  of  stare  decisis,  172. 
supreme  function  of  judicial  office,  174. 
witnesses,  separation  of,  188. 

{See  Separation  op  Witnesses.) 
witnesses,  swearing  of,  199. 

(See  Swearing  of  Witnessses.) 

Administration,   Canons  of 

.  (See  Principi.es  op  Administration.) 

Administration,  Principles  of 

(See  Principuis  op  Administration.) 

Administrative  Assumptions 

defined,  1184. 

admissions  contrasted,  1232,  1232  nn.  6  et 
seq. 

(See  Admissions.) 
advantages  of  making,  1184,  1184  nn.  1  et 

seq. 
burden  of  proof,  as  to,  1186,  1223. 
foreign    and    domestic    law,    relations    be- 
twegn,  1211  et  seq. 

(See  Foreign  Iaw.) 
identity  of  person  from  similarity  of  name, 
1187. 

(See  Identitt.) 
inferences  of  fact  compared,  1185a,  1185a 
n.  1. 

(See  INPERENCES  op  Fact.) 
no    rule   of  law   involved,    1185a,    1185a 
n.  2. 
presumptions  of  law  contrasted,  1023,  1185. 
(See  Presumptions  op  Law.) 
fact  and  inference,  1185. 
judicial  and  legislative  action,  1185. 
law  and  discretion,  1185. 
separate     administrative    canons,     1185, 

1185  nn.  3  et  seq. 
shift  burden  of  evidence,  1185,  1185  n.  1. 
property  from  possession,  1192. 

(See  Possession.) 
regularity,  1193.  ♦ 

(See  Regularity.) 
relation  between  foreign  and  domestic  law, 
1211. 

(See  Foreign  Law.) 

rulings  as  to  burden  of  proof,  1186,  1223. 

(See  Burden  op  Proof.) 

abatement,  pleas  in,  1186,  1186  n.  4 

(See  Abatement.) 
affirmative     defences,    announcement    of, 
1186,  1186  n.  2,  1223. 
administrative  assumptions  contrasted, 
1223. 
code  pleading,  difficulties  in,  1186,  1186 

n.  3. 
full  legal  status,  1186,  1186  n.  4. 
wrongdoing  not  assumed,  1219,  1219  nn.  1 
et  seq. 

(See  Wrongdoing;  see  also  Inferences 
op  Fact;  Presumptions  of  Law.) 
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Administrative  Boards 

regulations   of,   judicial   knowledge   as   to, 

653. 
terms  judicially  known,  671. 

Admiralty  Conrts 

judicial  knowledge  as  to,  591. 

Admissibility 

admissions  by  silence,  1405,  1423. 

{See  Admissions  by  Conduct.) 
admissions,  grounds  of,   1234,   1234  nn.    1 
et  seq. 

{See  Admisssions. ) 
probative  force  contrasted,  1232. 
silence,  admissions  by,  1423. 
weight  contrasted,  1436. 
(See    also    Admissible    Evidence;     Evi- 
dence.) 

Admissible   Evidence 

defined,  11. 
scope  of,  11. 

constituent,  or  res  gestce  facts,  11. 
probative  or  evidentiary  facts,  11. 
deliberative  facts,  11. 

{See  also  Evidence.) 

Admissions 

defined,  1233,  1233  nn.  1  et  seq. 

confessions  distinguished,  1233  n.  5. 

a  contrary  view,  1233  n.  5. 
fact,  alone  provable,  1233,  1233  rm.  4,  5. 
other  definitions,  1233  n.  1. 
popular  meaning  of  term,  1392. 
statements,  limitation  to,  1233  n.  1. 
administrative       assumptions      contrasted, 
1232,  1232  nn.  6  et  seq. 
{See  Administrative  Assumptions.) 
admissibility,  conditions  of,  1232,  1293  et 

seq. 
admissibility,  grounds  of,  1234,  1234  nn.  I 
et  seq. 
a  general  procedural  requirement,   1234, 
1234  nn.  1  et  seq. 
agency  proved  by,  1338. 
by  conduct,   1392-1438. 

{See  Admissions  by  Conduct.) 
compromise,  offers  of,   1439-1471. 

{See  Compromise,  Offers  of.) 
conditions  of  admissibility,  1293  et  seq. 
adequate  knowledge  required,   1296  n.  2, 

1305,  1305  nn.  1  et  seq. 
certainty  required,    1295,   1295  nn.  1   et 
seq. 
conjecture  excluded,  1295,  1295  nn.  6, 

7. 
failure    to    identify    declarant,     1295, 
1295  «..  9. 
identity,  circumstantial  evidence  as 
to,  1295,  1295  ™.  10. 
precision,     absolute,     not     demanded, 

1295,  1295  n.  8. 
strained    construction    excluded,    1295, 

1295  nn.  4,  5. 

completeness    essential,    490,    505,    1296, 

1296  nn.  1  et  seq. 
criminal  cases,  1297. 

oral,  1297,  1297  nn.  1  et  seq. 

a  different  view,  1297,  1297  n.  4. 


Admissions  —  cont'd. 

conditions  of  admissibility  —  cont'd. 
completeness  essential  —  cont'd. 
criminal  cases  —  cont'd. 
oral  —  cont'd. 
statements  by  accused,  1297  n.  2. 
self-serving    declarations,    1297, 
1297  n.  3,  1297a. 
self-serving    statements,    1297,    1297 
n.  3,  1297a  nn.   1  et  seq. 
disconnected  parts  of  examination 
rejected,  1297a,  1297a  n.  6. 
statutory  relief,  1297a  n.  6. 
good  conduct  in  general,  1298  n.  4. 
independent  relevancy,  1297a  n.  2. 
contrary  view,  a,  1297a  n.  2. 
fixing  date,  1297a  n.  1. 
innocent  conduct,  appearance,  etc., 
1298,  1298  nn.  1  et  seq. 
refusing  to  escape,  1298  n.  4. 
special  facts,  1298  n.  4. 
submission  to  arrest,  1298,  1298 
n.  4. 
irrelevancy,  ground  for  exclusion, 
1299. 
immaterial  intention,  establish- 
ing, 1299,  1299  n.  1. 
other   occasions,   explanations   on, 

1297a,  1297a  n.  5. 
reason  for  exclusion,  1297a,  1297a 

n.  4. 
rebuttal,  use  on,  1297a  n.  1. 
res  gestce  declarations,   an  excep- 
tion, 1297a,  1297a  nn.  2,  3. 
explanation  permitted,  1297a  n. 
3. 
writing,  1297,  1297  rm.  5  et  seq. 
irrelevant  matter,  suppression  of, 
•  1297,  1297  n.  7. 
other    offences,    declarations    as 
to,  1297  n.  7. 
jury,  power  of  to  disregard,  1297, 
1297  n.  e. 
knowledge  of  witness,  1296  n.  2. 

date  not  essential,  1296  n.  2. 
portion  admitted,  when,  1296,  1296  nn. 

7,8. 
question    received    to   explain   answer, 

1296  n.  3. 
self-serving  statements,  when  received, 
1296,    1296   n.    9,    1297,    1297    n.   3, 
1297a  nn.  1  et  seq. 
statements    by    others,    relevancy    of, 

1296  n.  2. 
supplementary  testimony  offered,  1296, 
1296  nn.  3  et  seq. 
explanation  admitted  when,  1296  n. 
6. 
English  rulings,  1300  n.  1. 
more  liberal  rule,   1300. 
function  of  court,  1296,  1296  rm.  5,  6. 
statements    on    other    occasions    ad- 
mitted, when,   1301,  1301  rm.   1 
et  seq. 
declarations  against  interest,  1301 

n.  1. 
privies,  1301,  1301  n.  2. 
weight  and  credibility,  1303,  1303  nn. 
1  et  seq. 
selective  power  of  jury,  1303,   1303 
nn.  2,  3. 
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Admissions  —  cont'd. 

conditions  of  admissibility  —  cont'd. 
completeness   essential  —  cont'd. 
weight  and  credibility  —  cont'd. 
selective  power  of  jury  —  cont'd. 
justification  or  excuse,  claims  of, 

1303  n.  3. 
wantonness   or   caprice  forbidden, 
1303,  1303  n.  4. 
statement  to  be  weighed  as  a  whole, 
1303,  1303  n.  1. 
writing,  1302. 

explanation  may  be  oral,  1302  n.  2. 
letters,  1302,  1302  n.  1. 
enclosures,  1302  n.  2. 
other  documents,  1302,  1302  n.  2. 
fact,  statement  must  be  one  of,  1293,  1293 
JM.  1  et  seq. 
"opinion,"  excluded,  1293,  1293  nn.  2 
et  seq. 
conclusions  received  when,  1293  n.  6. 

agent,   authority  of,   1293  n.  6. 
criminal  cases,  1293  n.  5. 
psychological,  fact  may  be,  1293,  1293 
n.  8. 
relevancy  required,  1304. 

conditions  of  probative  relevancy,  1305 
et  seq. 
adequate  knowledge,  1305,  1305  nn. 
1  et  seq. 
infants,   feeble-minded,   etc.,   1306, 
1306  «.  1. 
competency  under  oath  not  es- 
sential, 1306,  1306  n.  2. 
intoxication,  effect  of,  1306, 1306 
n.  3. 
information     from    others,     1305, 
1305  n.  2. 
must  be  indorsed  by  declarant, 

1305,  1305  n.  3. 
weight,  when  source  stated,  1305 
n.  2. 
remoteness  excluded,  1307,  1307  nn. 
1  et  seq. 
time-relation    to   transaction,    im- 
material,   1307,    1307    nn.    3 
et  seq. 
exact  time,  not  essential,   1306 
n.  2. 
criminal  cases,   1304a,   1304a  nn.   1  et 
seq. 
corpus  delicti,  1304a,  1304a  n.  4. 
distinct  crime,  acquiescence  in,  1204, 

1204  nn.  5,  6. 
probative  or  deliberative  facts,  1304, 

1304  n.  3. 
suspicion    insufficient,    1304a,    1304a 
n.  2. 
deliberative  facts,  1308. 

contradictory  statements,  1309,  1309 
nn.  1  et  seq. 
available     as     admissions,     when, 

1309,  1309  nn.  7,  8. 
opportunity  for  explanation  need 
not  be  afforded,  1309,  1309  n. 
6. 
a  contrary  view,  1309  n.  6. 
point    contradicted    must   be   ma- 
terial, 1309  n.  1. 
reduced     probative     force 
mitted,  1309,  1309  nn.  3, 


per- 
4. 


Admissions .—  cont'd. 

conditions  of  admissibility  —  cont'd. 
relevancy  required  —  cont'd. 
I  ejectment,  defendant's  title  in,  1304  n. 

3. 
I  remoteness,  effect  of,  1304  n.  5. 

res   gestw   and   probative   facts,    1304 
1304  run.  1  et  seq. 
consciousness,  states  of,   1304,   1304 
nn.  2,  3. 
time  of,  1304,  1304  n.  5. 
voluntariness  required,  1294,  1294  nn.  1 
et  seq. 
compulsory  process,  1294,  1294  nn.  11 
et  seq. 
bankruptcy  proceedings,   1294,   1294 

nn.  14  et  seq. 
equitable,  1294,  1294  n.  12. 
legal,  1294,  1294  n.  11. 
criminal  cases,  1294a,   1294a  nn.   1   et 
seq. 
corpus  delicti,  proof  of,  1294a,  n.  1. 
preliminary  proof  not  required,  1294 

1294a  n.    1. 
statements  not  under  duress,  volun- 
tary, 1294a,  1294a  n.  7. 
self-incrimination,    exclusion     for, 
1294a  n.  4. 
custody  of  officer,  1294,  1294  n.  3. 

contrary  view  in  England,  1294  n.  3. 
deception,  effect  of,  1294,   1294  nn.  9. 
10. 
assuming  guilt  of  accused,  1294  n.  9. 
duress   and  inducement  distinguished, 
1294. 
threats  of  violence,  1294,  1294  n.  2. 
Georgia,  rule  in,  1294  n.  1. 
Masonic  obligation,  influence  of,  1294 

n.  1. 
testimony  under  oath,   1294,  1294  nn. 
4  et  seq. 
illegality  of  proceedings,  1294,  1294 
nn.  8,  11. 
conduct,  admissions  by,  contrasted,  1233. 
confessions  distinguished,  1233  n.  5,  1476. 
declarations    against    interest,    contrasted, 

1235,  1235  nn.  1  et  seq. 
equity,  received  in,  1236,  1236  n.  2. 
extra-judicial,  1288-1391. 

{See  Extra-judicial  Admissions.) 
hearsay  rule,  relation  to,  1236  n.  1. 
judicial,  1232-1287. 

(See  Judicial  Admissions.) 
judicial  and  extra-judicial,  1233. 
order  of  topics,  1237. 

presumptions,  contrasted,  1232,  1232  nn.  1 
et  seq. 

{See  Presumptions.) 
primary,  evidence  is,   1353,   1353   nn.  1  et 

seq. 
probative  force,  1232,  1236,  1282. 

admissibility,  contrasted,  1232,  1232  n.  5. 
declarations  against  interest,  1232. 
extra-judicial,   1236. 

probative  as  well  as  deliberative  fact, 

1236  n.  1. 
substantive  law,  effect  of,   1236,   1236 
n.  1. 
judicial,  1236. 

extra-judicial    compared,    1233,    1236, 
1236  n.  4. 
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Admissioiui  —  Cont'd. 

proof  of,  1233,  1233  nn.  6,  7. 

oral,  exact  words  not  required,  1233  n.  6. 

effect  not  sufficient,  1233  n.  6. 
telephone  communications,  identification 
in,  794,  794  n.  11,  1233  n.  6. 
when  to  be  made,  1235,  1235  n.  3. 
before  or  after  suit,  1236,  1236  n.  3. 
(See  CONFESSIONS;  Extra- JUDICIAL  Ad- 
missions;   FoBMAL  Judicial  Admis- 

lONS;       INPOBMAL       JUDICIAL      ADMIS- 
SIONS; Judicial  Admissions.) 

Admissions  by  Conduct 

defined,  1392. 

admissions  contrasted,   1233. 
agents,  acts  of,  1346. 

consistency   with   adversary's   claim,   1397, 

1397  nn.  1  et  seq.,  1398,  1398  rm.  2,  3. 

acts  may  follow  res  gestw,  1400,  1400  rnn. 

2,  3. 
bodily  condition,  1398,  1398  ™».  1  et  seq. 

sick  benefits,  1398,  1398  n.  1. 
civil  cases,  1398,  1398  n.  2. 

real  actions,  1398  n.  2. 
criminal  cases,  1398,  1398  n.  3. 
functions  of  profession  or  calling,  1397, 

1397  nn.  4,  5. 
may  precede  res  gestce,  1400,  1400  n.  1. 
mental  state,  1399,  1399  nn.  1  et  seq. 
bribery,  1399a,  1399a  n.  15. 
efforts  at  settlement,  1399,  1399  n.  6. 
escape,  attempts,  etc.,  1399a,  1399a  nn. 
13  et  seq. 
tools,  possession  of,  1399a,  1399a  n. 
14. 
flight,  1399a,  1399a  nn.  1  et  seq. 
actor  alone  affected,  1399a,  1399a  n. 

18. 
declining  to   flee,   irrelevant,    1399a, 

1399a  nm.  19,  20. 
early  procedure,  1399a,  1399a  n.  6. 
civil  law,  1399a  n.  6. 
flight  a  substantive  offence,  1399a, 
1399a  n.  6. 
explanation  permitted,  1399a,  1399a 
n.  8. 
actual    motive     may    be     shown, 

1399a,  1399a  n.  11. 
friends,  advice  of,  1399a,  1399a  n. 

10. 
unsanitary  condition  of  jail,  1399a 

n.  11. 
violence,  fear  of,  1399a,  1399a  n.  9. 
in  civil  cases,  1399a  n.  2. 

seduction,  1399a  n.  2. 
insanity,  no   inference  from,   1399a, 

1399a,  n.  12. 
intention,  announcing  an,  1399a  n.  7. 
modern  view,  1399a,  1399a  n.  7. 
civil  law,  modern,  1399a  n.  7. 
confession  not  equivalent  to,  1399a 

n.  7. 
English  rule,  1399a  n.  1. 
no  conclusive  presumption,   1399a 

n.  7. 
"  the  wicked  flee,"  1399a  n.  7. 
previous  presence  in  jurisdiction  es- 
sential, 1399a  n.  4. 
voluntary  return,  immaterial,  1399a, 
1399a  n.  21. 


1   et 


1396 


Admissions  by  Conduct  —  cont'd. 
consistency  with   adversary's   claim  —  con. 
mental  state  —  cont'd. 
intent,  1399,  1399  n.  1. 
knowledge,  1399,  1399  n.  2. 
motive,  1399,  1399  n.  3. 
notice,  1399  n.  2. 
probative  force  of,  1399a. 
prima  facie  case,  no,   1399a,   1399a 
nn.  16,  17. 
settlement,  efforts  at,  1399,  1399  n.  6. 
suppressing  prosecution,  1399,  1399  nn. 
7,  8. 
compromise,  offers  of,  1399  n.  6. 
office,  exercising  powers  of,   1397,   1397 

mn.  2,  3. 
relation,  recognition  of,  1397,  1397  n.  1. 
deliberative  facts,  1438. 
failure    to    object    to    written    statements, 

1402. 
falsehood,  1417. 

inconsistent  conduct,   1393,   1393  rm. 
seq. 
administrative  requirements,  1396. 
relevancy,  clear,  demanded,  1396, 
nn.  1  et  seq. 
avoiding  litigation,  1396,  1396  n.  4. 
business  prudence,  1396,  1396  n.  2. 
humane  feeling,  1396,  1396  n.  3. 
contradiction,    no    foundation    need    be 

laid  for  proof  of,  1393  n.  5. 
exaggeration,  present  claim  is,  1393,  1393 

n.  1. 
explanation  permitted,  1395,  1395  n.  5. 
failure  to  assert  claim,  1393,  1393  n.  3. 
present   claim,    failure   to    allege,    1395, 
1395  nn.  1  et  seq. 
offered  to  take  less,  1395,  1395  nn.  3,  4. 
settled  similar  claims  for   less,   1395, 
1395  n.  2. 
present  defence,  failure  to  advance,  1394, 
1394  nn.  1   et  seq. 
compromise,    waiver,    etc.,    1394,    1394 

nn.  6,  7. 
criminal  cases,  1394,  1394  n.  8. 

innocence   not   asserted,    1394,    1394 
n.  8. 
obligation  to  speak,  essential,  1394  n.  1. 
other  defences  assigned,  1394,  1394  n. 

3. 
payment,    terms   of,    arranging,    1394, 

1394  n.  4. 
settling  similar  claims,  1394,  1394  n.  7:. 
secrecy,  injunctions  to,  1394  n.  5. 
recognition   of   claim  now  denied,    1393, 
1393  n.  *4. 
popular  meaning  of  term,  1392. 
probative  force,  1434,  1434  nm..  1  et  seq. 
caution,   necessity   for,    suggested,    1434, 

1434  n.  4. 
explanation,   etc.,   permitted,   1434,   1434 

n.  3. 
extra-judicial,  rank  as,  1434,  1434  n.  1. 
logic,  determined  by  rules  of,  1434,  1434 
n.  2. 
silence,  1401,  1401  nn.  1  et  seq. 
admissions  from,  1401,  1401  n.  1. 
denial,  effect  of,  1401  n.  1. 
reiteration  of,  1401  n.  1. 
"  silence  gives  consent,"  1401,  1401  nn. 
2,  3. 
dangers  of  rule,  1401,  1401  n.  4. 
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Admissions  by  Conduct  —  cont'd. 
silence —  cont'd. 

admissions  from  —  cont'd. 

"  silence  gives  consent  "  —  cont'd. 
inferences   other   than   acquiescence, 
1401,  1401  n.  5. 
silence  as  proof  of  acquiescence,  1418,  1418 
nn.  I  et  seq. 
agent,  silence  by,  1418  v.  3. 
attendant  circumstances  important,  1418, 
1418  n.  1. 
estoppel,  created  by,  1419,  1419  n.  7. 
prima    facie    incrimination    necessity 

for,  suggested,  1418,  1418  n.  9. 
statement  in  presence  must  be  given, 
1418,  1418  n.  2. 
actual  acquiescence  in,  1418  n.  2. 
incompetency  of  speaker  as  witness, 

unimportant,  1420,  1420  n. 
standing  alone,  not  important,  1418, 
1418  nn.  7,  8. 
judge  and  jury,  functions  of,  1418 
n.  8. 
conditions  of  admissibility,  1423,  1423  nn. 
1  et  seq. 
burden  as  to,  1423,  1423  nn.  1  et  seq. 
function  of  judge,  1423,  1423  n.  2. 
jury  duty  of,  1423,  1423  n.  3. 
weight,  1423,  1423  n.  4. 

(a)  statement  must  have  been  under- 
stood, 1424,  1424  nn.  1  et  seq. 

consciousness  required,  1424  n.  5. 
definiteness  required,  1424,  1424  n.  2. 
disproof  of,  how  made,  1424  n.  4. 
fact,    declaration   must    be    one    of, 

1424,  1424  n.  3. 
foreign  language,  use  of,  1424  n.  5, 

1425  n.  1. 
hearing  required,  1424,  1424  nn.  4,  5. 
understanding  inferred  from,  1426, 
1426  nn.  1  et  seq. 
proof  of,  1425. 

all  attendant  objective  facts  con- 
sidered, 1425. 
intervention    of    objects,     1425, 

1425  n.  2. 
loudness  of  tone,  etc.,  1425,  1425 
n.  1. 
subjective   facts   considered,   1427, 
1427  nn.  1  et  seq. 
attention  distracted,  1427,  1427 
Tin.  8  et  seq. 
occupation    in    other    affairs, 

1427,  1427  n.  11. 
suffering,  1427,.  1427  n.  10. 
deafness,  1427,  1427  n.  7. 
semi-unconsciousness,  1427,  1427 

n.  4. 
sleep,  1427,  1427  n.  3. 
stupefaction,.  1427,  1427  n.  6. 
unconsciousness,  1427,  1427  n.2. 
shamming,  1427,  1427  «.  5. 
sleep,  effect  of,  1424  n.  5. 
voluntary  demeanor   alone  relevant, 
1424,  1424  M.  6. 

(b)  denial  must  be  natural,  1428,  1428 
nn.  1  et  seq. 

(1)  declaration  must  invite  a  reply, 
1429,  1429  nn.  1  et  seq. 
crime,  consequences  of,  1429,  1429 
n.  5. 


Admissions  by  Conduct  —  cont'd. 

silence   as   proof   of   acquiescence  —  cont'd. 
conditions  of  admissibility  —  cont'd. 
(h)    denial  must  be  natural  —  cont'd. 

(1)  declaration  must  invite  a  reply 
—  cont'd. 

former    admission    by    declarant, 

1429  n.  5. 
interest,    consciousness    of,     1429, 

1429  nn.  6,  7. 
other  privileges,  1429,  1429  n.  4. 

damages,  right  to,  1429  n.  4. 
property  rights,  1429,  1429  n».  2, 

3. 
speaker,    unconnected    with    case, 

1430,  1430  n.  5. 
subjective      considerations,     1429, 

1429  nn.  6  et  seq. 

party    not    expected    to    speak, 

1429,  1429  nn.  8  et  seq. 
silence,     inducements     to,    1429, 

1429  nn.  11,  12. 
arrest,  1429,  1429  n.  11. 
fear,  1429. 
timidity,  social,  1429,  1429  n. 

12. 

(2)  the  declarant  must  be  entitled 
to  reply,  1430,  1430  nn.  1  et  seq. 

duty  to  speak,  1430,  1430  nn.  7  et 
seq. 
children,  replies  to,  1430  «.  1. 
special     purpose,     meeting    for, 

1430,  1430  n.  8. 

husband    or   wife,"  statements   by, 
1430,  1430  nn.  10,  11. 
all  surrounding  facts  considered, 

1430  n.  11. 

Missouri  rule,  1430  n.  11. 
intoxicated  persons,  1430,  1430  nn. 

3,  4. 
reticence,    excusable    when,    1430, 

1430  nn.  2  et  seq. 
intoxication,  1429,  1429  n.  4. 

right   to    speak,   consciousness   of, 

1430,  1430  «.  6. 

court  proceedings,  none  in,  1430 

n.  6. 
coroner's  inquest,  1430  n.  6. 
preliminary      hearing,      1430 

n.  6. 

(3)  time  must  be  appropriate,  1431, 
1431  nn.  1  et  seq.,  15. 

agreement  not  to  speak,  1431,  1431 
nn.  28  et  seq. 

advice,  acting  under,  1431,  1431 
nn.  29,  30. 
arrest,  effect  of,  1431,  1431  nn.  19 
et  seq. 

attendant  circumstances  consid- 
ered, 1431,  1431  nn.  20  et  seq. 

children,  statements  by,  1431  n. 
19. 

conduct  before,  1431,  1431  «.  27. 

conflicting  views,  1431,  1431  nn. 
20  ct  seq. 

official     injunction     to     silence, 

1431,  1431,  n.  26. 

partial    statement    by  accused, 

1431  n.  19. 

silence     after     warning,     imma- 
terial,  1431   M.   19. 
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Admissions  by  Conduct  —  cont'd. 
eilence  as  proof   of   acquiescence  —  cont'd. 
conditions  of  admissibility  —  cont'd. 

(b)  denial  must  be  natural  —  cont'd. 
(3)    time    must   be    appropriate  — 

cont'd. 
court  proceedings,  1431,  1431  nn. 
4  et  seq. 
closing  argument,  1431  n.  15. 
coroner's  inquest,  1431,  1431  ». 

12. 
counsel,  1431,  1431  n.  7. 
magistrate,  1431,  1431  n.  5. 
parties  pro  se,  etc.,   1431,  1431 

nn.  8,  9. 
preliminary  investigation,  1431, 

1431  n.  13. 
prosecuting  oflSoers,   1431,   1431 

n.  6. 
spectator,  position  of,  1431  n.  15. 
witness,  1431,  1431  nn.  10,  11. 
deponent,  1431,  1431  n.  14. 
own  witness,  1431,  1431  n.  10. 
later  opportunity  for  denial,  1431, 
1431  nn.  16  et  seq. 
testifying  as  witness,  1431,  1431 
Ml.  16  et  seq. 
prudence,  silence  of,  1431,  1431  mm. 

28  et  seq. 
solemn  proceedings,  1431,  1431  m. 
2. 
dying  statements,   1431   m.  2. 
sermon,      during     delivery     of, 
1431,  1431  m.  3. 
volition,   control,   effect   of,    1431, 
1431  n.  31. 
extrinsic  and  intrinsic  facts  consid- 
ered, 1428,  1428  nn.  2,  3. 
probative  force  of,  1428,  1428  m.  3. 
circumstantial  evidence,  1428, 1428 

n.  4. 
jury,  question  for,  1428,  1428  m.  3. 

(c)  knowledge,     adequate,     essential, 
1432. 

(d)  capacity  for  reply,  1433,  143  mn. 
1  et  seq. 

mental,  1433,  1433  mm.  4,  5. 

grief,  1433,  1433  n.  4. 
physical,  1433. 

bodily  discomfort,  1433,  1433  m.  3. 
shooting,  1433,  1433  m.  1. 
sickness,  1433,  1433  n.  2. 
denial,  effect  of,  1421,  1421  n.  3. 
rebuttal  permitted,  1422,  1422  mm.  1  et 
seq. 
estoppel,  effect  of,  1422,  1422  m.  1. 
scope  of,  1419. 

civil  cases,  1419,  1419  m.  1. 

agent,    acquiescence   by,    1419,    1419 

nn.  4  et  seq. 

municipal  agents,  1419,  1419  m.  6. 

narrative  excluded,  1419,  1419  m.  5. 

reading  may  be  suificient,  1419,  1419 

m.  2. 

criminal  cases,  1420,  1420  mm.  1  et  seq. 

confessions,     rules     of,     applicable, 

1420,  1420  m.  4. 
corpus    delicti    provable    by,    1420, 
1420  m.  2. 
a  contrary  view,  1420  m.  2. 
prosecuting  witness,  silence  of,  1420 
m.  3. 


Admissions  1>y  Condnct  —  cont'd. 
silence  as  proof   of  acquiescence  —  cont'd. 
scope  of  —  cont'd. 

criminal  cases  —  cont'd. 

self-serving   statements,    1421,    1421 
nn.  1,  2. 
adversary,  in  presence  of,  incom- 
petent, 1421  m.  2. 
time  of  statement  immaterial,  1418  n.  1. 
total  and  partial,  1418,   1418  mm.  4,  5, 
1421,  1421  m.  4. 
partial  reply,  effect  of,  1418  n.  5,  1421, 
1421  n.  4. 
probative  force  of,  1418,  1418  m.  6. 
caution,  necessity  for,  1423  m.'4. 
jury,  weight  for,  1418  n.  6. 
obligation  to  speak,  1418  m.  6. 
question  for  jury,  1423,  1423  m.  4. 
spoliation,  acts  of,  1392,  1392  mm.  2,  3. 
statements  and  other  facts,  1435. 
a  fundamental  misconception,  1435. 
admissibility  vs.  weight,  1436. 
an  invalid  distinction,  1437. 
grounds  of  belief,  1437,  1437  mm.  1  et 

seq. 
hearsay  and  verbal  acts,  1437,  1437  nn. 
2,  3. 
disclaimer,  1437,  1437  n.  4. 
ratification,  1437,  1437  m.  5. 
self-serving  statements,  1437  n.  2. 
waiver,  1437,  1437  n.  6. 
written   statements,    failure   to   object   to, 
1402,  1402  mm.  1  et  seq. 
causes  for  not  answering,  1402,  1402  nn. 
2  et  seq. 
"  scripta  manent,"  1402,  1402  m.  4. 
conditions  of  admissibility,  1405. 
party  must  understand  the  statement, 
1405. 
access,  1405,  1405  m.  1. 

right  to  question,  1405  m.  1. 
acquiescence,    not  proved   by,    1405, 

1405  n.  4. 
possession,  1405,  1405  n.  2. 
use,  1405,  1405  m.  3. 
truth,  obligation  to  speak,  1406,  1406 
mm.  1  et  seq.,  7,  8. 
bill  of  costs,  taxation  of,  1406,  1406 

m.  3. 
change,     possibility     of,     essential, 
1406,  1406  m.  4. 
partial    answer,    effect    of,    1406; 
1406  mm.  6  et  seq. 
receipt,   acknowledgment  of,   is 
not,  1406  n.  6. 
unsettled  matters,  1406,  1406  n.  5. 
newspaper  article,  1406,  1406  m.  2. 
duty  to  speak,  1403. 
effect  of  denials,  1404. 

specific    denials    not    required,    1404, 
1404  m.  2. 
impulse  to  answer,  considered,  1402,  1402 

n.  1. 
independent  relevancy,  1416,  1416  mm.  1 
et  seq. 
assertive  capacity  distinguished,  1416, 

1416  m.  2. 
demand,  1416,  1416  n.  3. 
identification,  1416,  1416  m.  5. 
knowledge,  1416,  1416  n.  4. 
notice,  1416,  1416  n.  2. 
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Admissions  by  Conduct  —  cont'd. 

written  statements,  failure  to  object  to  — 
confd. 
probative  force,  1407,  1407  nn.  1  et  seq. 
active  adoption,  1408. 
mailing,  assisting  in,  1408,  1408  ti.  1. 
press-copies,  retention  of,  1408,  1408 
n.  2. 
inference  rebuttable,  1410. 
partial  answers,  effect  of,  1409. 

prima  facie  quality,  1409,  1409  ».  2. 
retaining   benefits,   money,   etc.,   1409, 
1409  nn.  3  et  seq. 
scope  of  inference,  1411. 

accounts  current,  1411,  1411  n.  2. 
account  stated,  1411  n.  2. 
novation,  creation  of,  1411  n.  2. 
retention,  effect  of,  1411  n.  2. 
custom  of  merchants,  1411  n.  2. 
no  presvimption  of  law,  1411  n.  2. 
book  entries,  1411. 

clubs,  1411,  1411  n.  3.       • 
corporations,  1411,  1411  n.  4. 

actual  knowledge,  how  far  neces- 
sary, 1411  n.  4. 
admissions  by,  1411  n.  4. 
members,  records  as  to,  effect  of, 

1411  n.  4. 
regularity,  relevancy  of,  1411  n.  4. 
strangers,  effect  as  to,  1411,  1411 
n.  4. 
firms,  1411,  1411  n.  5. 

partners,  effect  on  rights  of,  1411 
n.  5. 
individuals,  1411,  1411  n.  6. 
commercial  writings,  1412,  1412  nn.  1 
et  seq. 
retention,  effect  of,  1412  n.  2. 
judge,  function  of,  1415. 
legal  documents,  1413,   1413  nn.  1  et 
.  seq. 

memorandum  of  sale,  1413  n.  1. 
notice  to  quit,  1413,  1413  n.  2. 
silence,  effect  of,  1413  n.  2. 
proofs  of  loss,  1413. 
waiver,  1413  n.  4. 
letters,  1414,  1414  nn.  1  et  seq. 
evidence  admitted,  1414,  1414  nn.  4, 
5. 
duty  to  speak,   1414,   1414  nn.  4 
et  seq. 
past    events,    narrative    as    to, 
1414  n.  8. 
evidence  rejected,  1414,  1414  n.  1. 
criminal  cases,   1414,   1414  nn.  9 
et  seq. 
partial    reply,    effect   of,    1414, 

1414  n.  12. 
self-serving  statements  excluded, 

1414,  1414  n.  13. 
silence,    inferences    from,    1414, 
1414  n.  9. 
no    obligation    to    answer,    1414, 
1414  n.  2. 
injured  person  as  to   damages, 
1414,  1414  n.  3. 
independent  relevancy,  1414  n.  2. 
demand,  1414  n.  2. 

Admissions,     Extra-judicial,     if     128&- 
1391. 

{See  ExTKA- JUDICIAL  Admissions.) 


Admissions,  Judicial,  §§  1232-1287. 

{See  Judicial  Admissions.) 
Adoption 

statutory,   judicial   knowledge   as   to,    594, 
594  n.  5. 
local  option  law,  594,  594  n.  7. 
municipal  incorporation,  594,  594  n.  6. 

Adultery 

proof  of,  onus  as  to,  998. 

Adverse  Party 

knowledge  of,  effect  on  onus,  978. 
suppression  by,  982. 

Affirmative  Defences 

administrative    assumptions    as    to,    1186, 

1186  n.  2,  1223. 
burden  of  proof,  as  to,  947,  965. 
criminal  cases,  none  in,  972. 

Agents 

acquiescence  by  silence,   1419. 

{See  Admissions  by  Conduct.) 
admissions,  extra-judicial  by,  1337. 
extra-judicial  admissions  by,  1337. 

agency  must  be  shown,  1338,  1338  nn.  1 
et  seq. 
admission,  proof  by,  1338,  1338  nn.  1 

et  seq. 
circumstantial  proof,  1338,  1338  n.  4. 

reputation,  not  sufficient,  1338  n.  4. 
declarations   of   agent,  when  received, 
1339,  1339  nn.  1  et  seq. 
corroboration,  1339,  1339  n.  4. 
quantum  of  proof  required,  1339, 
1339  n.  5. 
de  lene  admissibility,  1339,  1339  n. 

7. 
ratification,  1339,  1339  n.  3. 
relatives,    statements    by,    1341,    1341 

nn.  7,  8. 
specific  authority  to  be  proved,  1341. 
general  and  special,  1341a,  1341a  nn. 
1  et  seq. 
defined,  1341a,  1341a  nn.  1  et  seq. 
delegation    of    authority,     1341a, 
1341a  n.  8. 
ministerial  acts,  1341a,  1341a  n. 
8. 
general,  1341a,  1341a  n.  4. 

actual  and  ostensible  authority, 
1341a,   1341a  n.  4. 
limitations,  1341a,  1341a  nn.  6,  7. 
special,  1341a,  1341a  nn.  5  et  seq. 
prior  statements,  1341,  1341  n.  3. 
future     corporation,     officers     of, 
1341,  1341  ».  4. 
self-serving  statements  not  received, 

1341  w.  1. 
subsequent  declarations,   1341,  1341 
n.  5. 
revocation  of   agency,   1341,  1341 
n.  6. 
testimony  of  agent,   1338,   1338  nn.  3 
et  seq. 
criminal  cases,  1341  n.  7. 

counsel,  statements  by,  1341  n.  7. 
evidence  is  primary,  1343,  1343  nn.  1  et 
seq. 
agent,  decease  of,  1343,  1343  n.  5. 
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Agents  —  cont'd. 

extra-judicial   admissions  by  —  cont'd. 
evidence  is  primary  —  cont'd. 

death  of  principal,  1343,  1343  n.  4. 
independent      relevancy       distinguished, 
1347. 
authority  must  be  shown,  1348,  1348 
n.  12. 
ratification  sufficient,   1248,   1248  «. 
13. 
conditions  of  admissibility,  1347. 
scope  of,  1348,  1348  nn.  1  et  seq. 
acceptance,  1348,  1348  n.  3. 
claim,  1348,  1348  n.  4. 
contract,  oral,  1348,  1348  n.  5. 
disclaimer,  1348,  1348  n.  6. 
fraud,  1348,  1348  n.  7. 
impeachment,  1348,  1348  n.  14. 
inconsistent  statements,  1348,  1348 

n.  15. 
narrative     statements    competent, 

1348  nn.  14,  16,  17. 
mental  state,   1349. 

agency,     connection     with,     1349, 

1349  n.  10. 

intent,  1349,  1349  n.  2. 
intention,  1349,  1349  n.  3. 
knowledge,  1349,  1349  n.  4. 
motive,  1349,  1349  n.  5. 
relevancy  required,  1349,  1349  nn. 

6,  7. 
time  of  declaration,  1349. 
prior,  1349,  1349  n.  8. 
subsequent,  1349,  1349  n.  9. 
offer,  1348,  1349  n.  8. 
ouster,  1348,  1348  n.  9. 
ratification,  1348,  1348  n.  10. 
waiver,  1348,  1348  n.  11. 
interpreters,  statements  through,  1350. 
narrative     statements,     received     when, 
1346,  1346  nn.  13  et  seq. 
admissions  by  conduct,  1346,  1346  nn. 
16  et  seq. 
acquiescence   by   silence,   1346,   1346 
nn.  18,  19. 
opinion  excluded,  1342,  1342  nn.  1  et  teg. 
"  res  gestce,"  statement  must  be  part  of, 
1344,  1344  nn.  1  et  seq. 
declarations  prior  to,  1340,  1340  n.  3. 
"  res     gestce     rule "     confusing    with, 
1344,  1344  nn.  3,  4. 
equivocal  results,  1346,  1346  nn.  20 

et  seq. 
narrative  excluded,  1346,  1346  mi.  1 
et  seq. 
mutual       misunderstandings       of 

counsel,  1346  n.  1. 
subsequent  discussion,  no  part  of 
agency,   1346,   1346  nn.  5   et 
seq. 
memoranda,  use  of,  1346,   1346 

n.  11. 
testimony  in  court,  no  exception, 
1346,  1346  n.  12. 
spontaneity  required,  1345,  1345  nn. 
1,  2. 
an  illustrative  instance,  1345. 
scope  of  agency,  1340. 
declarations  must  be  within,  1340, 1340 
nn.  1,  2. 
waiver  of  rights,  1341. 


Agents  —  cont'd. 
munieipal. 

( See  Municipal  Agents.  ) 
silence,  acquiescence  by,  1419. 
silence  of,  1418  n.  3. 

Agents,  Municipal 

{See  Municipal  Agents.) 
Agency 

fact  of,  must  be  shown,  1338. 

{See  Agents.) 

Agreed  Facts 

a  more  rational  expedient,  91. 
effect  of  agreement,  94. 
inferences,  power  to  draw,  92. 
power  to  draw  inferences,  92. 

a  contrary  view,  93. 

express  authority  needed,  92. 

Agricultural  Department 

rules  and  regulations  of,  knowledge  as  to, 
662,  652  n.  12. 

Agriculture 

common  knowledge  as  to,  811. 

crop  areas,  facts  as  to,  735,  735  n.  4,  811, 

811  n.  8. 
crops,  knowledge  as  to  particular,  772,  813. 
domestic  animals,  812. 

fence,  restraining  power  of,  for,  812,  812 
n.  5. 
farm  practices,  notorious  facts  as  to,  811, 

811  nn.  10,  11. 

husbandry,  course  of,  noticed,  811,  811  nn. 

2,  4,  5." 
implements,  tools,  etc.,  of,  facts  as  to,  812, 

812  n.  2. 

season  of,  knowledge  as  to,  703  n.  3. 

{See  Common  Knowledge.) 
soil  conditions,  notorious   facts   regarding, 

known,  811,  811  n.  3. 
special  knowledge  as  to,  888. 
stock  raising. 

{See  Iebigation;  Stock  Eaising.) 

Air 

deflecting  currents  of,  knowledge  as  to,  706 
n.  3. 

{See  Common  Knowledge.) 

Air  Gun 

force  of,  knowledge  as  to,  706  n.  5. 
{See  Common  Knowledge.) 

Alcobol 

effects  of,  on  human  body,  knowledge  as  to, 
770,  770  n.  6. 

intoxicating  quality  of,  known,  710  nn.   1 
et  seq. 

judicial  knowledge  as  to  intoxicating  qual- 
ity of,  709,  709  n.  7. 

(See  Intoxicating  Liquors.) 

Aldermen 

judicial  knowledge  as  to,  660,  660  n.  8. 

Ale 

intoxicating  quality  of,  known,  708,  708  n. 
5,  713,  713  n.  1. 

{See  Intoxicating  Liquors.) 
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Ale  —  cont'd. 

judicial  knowledge  as  to  intoxicating  qual- 
ity, 709,  709  n.  1. 

Alias 

indictment  under,   burden  of  evidence  on, 
n.  5. 


Alibi 

burden  of  evidence,  as  to,  973. 

Allegations 

material,  burden  of  evidence  as  to,  996d. 
negative,  burden  as  to,  949,  978. 
{see   bukden   of   evidencje;    bueden   op 
Proof.  ) 

Almanac 

facts  of,  commonly  known,  727. 

(See  Common  Knowledge.) 
judge  may  consult,  854,  859o,  859c  n.  5. 

Ambassadors 

{See  MiNiSTEHS.) 

Amendments 

judge  may  suggest  proper,  543. 

adding  count,  543,  543  n.  2. 
statutory,  judicial  knowledge  of,  618. 

"American  Experience  Tables  " 

judge  may  consult,  859c,  859c  n.  7. 

American  Lloyds 

reference   to,   custom   of,   known,   809,   809 

n.  7. 

American  Tables 

{See  MoBTAUTT  Tables.) 
Amnesty 

proclamation  of,  judicially  known,  646,  646 
n.  8. 

Amusements 

common  knowledge  with  regard  to,  775. 

Anatomy 

surgical  knowledge  as  to,  917. 
vitality  of  parts,  special  facts  as  to,  917, 
917  n.  6. 

Animals 

butchering  of,   knowledge  as   to,  888,  888 

n.  11. 
diseases   of,  special  facts   as  to,   888,   888 

n.  6. 
domestic, 

{See  Ageicxjlttjse;  Stock  Eaisinq.) 
habitat,  life  history,  etc.,  facts  as  to,  767, 

767  «.  15,  909,  909  n.  5. 
habits  of,  who  may  testify  as  to,  888,  888 

nn.  12  et  seq. 
pedigree  of,  knowledge  as  to,  888,  888  n.  5. 
treatment,  effect  of,  facts  as  to,  888,  888 

nn.  7  et  seq. 

Annuity  Tables 

{See  MoBTALiTT  Tables.) 

Answers 

{See  Questions  and  Answers;  Reply.) 


Appeals 

interlocutory 

local  regulations  on,  judicial  knowledge  as 
to,   612. 

{See    INTEBLOOTITORT   APPEALS.) 

Appellate  Courts 

action  of 

reason,  test  of,  applied,  405. 
evidence,  rullngjs  as  to,  406. 

verdict,  direction  of,  406. 

(See  DiEECTiNQ  Verdicts.) 

Apple  Brandy 

intoxicating  quality  of,  known,  711  n.  5. 
{See  Intoxicating  Liquors.) 

Argument 

proper  function  of  counsel,  118. 
a  changed  position,  118  n.  2. 

Arithmetic 

rules  of,  commonly  known,  722,  722  n.  1. 
{See  Common  Knowledge.) 

Arms,  Assize  of 

{See  Assize  of  Arms.) 
Arson 
proof  of,  omis  as  to,  998. 

Arrest 

acquiescence,  how  affected  by,  1429,  1431. 

{See  Admissions  by  Conduct.) 
admissions,  effect  of,  on,  1294. 

{See  Admissions;   see  also  Oitiokb. ) 

Asphalt 

composition  of,  knowledge  as  to,  785,  785 

TO.  2; 
durability  of,  known,  706  n.  2. 

{See  Common  Knowledge.) 

Assize 

ambiguity  of  term,  270e. 
criminal  cases,  no  application  to,  270c. 
not  extended  to  criminal  cases,  270c. 
assize  in  collateral  matters,  270d. 
number  of,  270c. 
scope  of,  270c. 
writ  of   prohibition   to   popular   courts, 

270e  n.  6. 
{See  Grand  Assize;  Petty  Assize.) 

Assize  of  Arms 

jury  required  in,  270h  n.  3. 
meaning  of  assize,  27  Oe  n.  3. 

Assize  of  Clarendon 

accusation,  jury  of,  provision  for,  270d. 
criminal   cases,   no   compulsory   assize   in, 

270d. 
meaning  of  assize,  270c  n.  3. 
no    compulsory    assize   in   criminal   cases, 

270d. 
provision  for  jury  of  accusation,  270d. 
composition  of  the  jury,  270d. 
practice  under  the  ordinance,  270d. 
challenge  for  uniting  with  jury,  270d, 
n.  9. 
selection  of  jury  in  Grand  Assize,  270e. 
(See  Grand  Assize.) 
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Assize  of  Northampton 

jury  required  in,  270b  n.  3. 
meaning  of  assize,  270e  n.  3. 
selection  of  jury  for  Grand  Assize,  270e. 
(/See  also  Geand  Assize.) 

Assize  of  the  Forest 

meaning  of  assize,  270e  n.  3. 

Assumptions,  Administrative 

{See  Administrative  Assumptions.) 

Assumptions  of  Administration 

{See  Administrative  Assumptions.) 

Assumptions  of  Procedure 

{See  Presumptions  op  Law;  Administra- 
tive Assumptions.) 

Assumptions  of  Regularity 

(See  Regulaeity.) 
Attaint 

abolishment  of,  271a  n.  4. 
assistance  in  evolution  of  jurata,  271a. 
fear  of,  led  to  special  verdicts,  72  n.  5. 
new  trials  a  substitute  for,  271a  n.  4. 
penalties  for  an,  271a  n.  1. 
procedure  on,  271a  nn.  1,  2,  3. 
theory  of,  271a  n.  4. 

(/See  also  Juey;  Verdicts.) 

Attention 

acquiescence,  essential  to,  1427. 

(/See  Admissions  by  Conduct.) 

Attesting  iritnesses 

"  best  evidence  rule  "  considered,  487. 

{See  Best  Evidence  Rule.) 
preappointed   evidence,  instance  of,  487. 
rule  of  substantive  law,  487. 

Attorney 

judicial   knowledge   as   to,   676,   676   nn   8 
et  seg. 
signature,  677. 

(/See  Counsel.) 

Attorney   General 

judicial   knowledge   as   to,   676,    676   nn   1 
et  seq. 

Austria 

laws  of,  not  judicially  known,  589,  589  n.  3. 

Authority 

agents  of,  must  be  shown,  1338  et  seq. 
{See  Agents.) 

Automobiles 

common  knowledge  with  regard  to,  775,  775 
n.  2. 

Averages 

law  of,  knowledge  as  to,  730,  730  n.  2. 
(/See  Common  Knowledge.) 

Averments 

{See  Allegations.) 

Aze 

deadly  weapon,  knowledge  as  to,  700  n.  7. 
{See  Common  Knowledge.) 


Balance  of  Indulgence 

court  should  hold  even,  541. 

a  broad  canon  of  administration,  541  541 
nn.  5  et  seq. 

{See  Administbation.) 
completeness  required,  541. 
conversation,  541,  541  n.  10. 
documents,  541,  541  n.  9. 
transaction,  541,  541  n.  12. 
moulding  course  of  trial,  541. 

classes  of,  evidence,  use  of,  541,  541 " 

n.  14. 
incompetent    evidence,    use   of,    541, 
541  nn.  17  et  seq. 
irrelevant  evidence,  objections  to, 
541,  541  nn.  22  et  seq. 

Bank  Notes 

{See  CiECULATiNG  Medium.) 

Banking 

charters  for,  judicial  knowledge  as  to,  627, 

627  7i.  3. 
customs  of,  knowledge  as  to,  815. 
incorporation  for,   judicially  noticed,   627, 

627  7..  3. 
law  merchant,  regarding,  592,  592  n.  4. 
system  of,  state,  history  of,  794,  794  n.  2. 

Bankruptcy 

admissions,  compulsory,  in,  1294. 

papers  in  other  cases,  knowledge  as  to,  684, 

684  nn  11,  15,  686,  686  n.  6. 

{See  Actions  in  Eem;  Admissions.) 

Banks 

custom  of  remitting,  known,  757,  757  n.  2. 
{See  Social  Life.) 

Bastards 

support  of,  onus  as  to,  998. 

Battle,  Trial  by 

champions,  use  of,  269p. 
decline  of,  269p. 

abolishment,  269p. 

by  St.  Louis  in  France,  269p  n.  4. 

defects  of,  269p. 

instances,  late,  of,  269p. 

late  instances  of,  269p. 

use  of  champions,  269p. 
Norman  institution,  a,  269n. 
ordeal,  substantially  an,  269n. 
scope  of,  269o. 

manorial  courts,  269o. 

royal  courts,  269o. 
substantially  an  ordeal,  269n. 

Beer 

intoxicating  quality,  knowledge  as  to,  708 

n.  8,  712,  712  n.  2,  713,  713  n.  2,  714. 

{See  Intoxicating  Liquors.) 

judicial  knowledge  of  intoxicating  quality, 
709  n.  4,  714. 

Beholder 


{See  Spectator.) 


Belief 


grounds  of,  989,  1437. 

{See  BuEDEN  op  Evidence.) 
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Best  and  Secondary  Evidence 

defined,  12. 

regulation,  a  canon  of  administration,  12. 

secondary,  right  to  use,  339. 

Best  Evidence  Bnle 

stated,  1001. 
procedure,  rule  of,  480. 
broad  rule  abandoned,  480. 
reasons  for  abandonment,  481. 
scope  at  the  present  time,  481. 
constituent  docvunents,  proof  of  contents, 
482. 
historical  development  of  rule,  482. 
document,  trial  by,  482. 
oyer  in  pleading,  482. 
production  of  document  to  the  jury, 

482. 
profert,  in  pleading,  482. 
substantive  law  as  to  convention  of 
parties,  482. 
sole   survival  of   rule  at  the  present 
time,  483. 
basis   of  rule  at  the  present  time, 
483. 
survivor,  sole,  at  present  day,  483. 
good  judgment,  etc.,  not  enforced,  481. 
indulgence,  rule  of,  481. 
shrunken  rule,  a,  482. 
Burke's  eulogy,  482. 
suppression  not  prevented,  481. 
adverse  logical  inference,  481. 
substantive  law,  permitted  by,  481. 
vanishing  rule,  a,  484. 
wider  scope  suggested,  485. 
attesting  witnesses,  487. 

substantive  law,  regulation  of,  487. 
transaction-witnesses,  269e,  487. 
difficulty  in  accepting  this  view,  485. 
hearsay,  486. 

witness   must   be   oyant   et   voyant, 
486. 
reasons  for  limitation,  486. 
anomalous  development,  486. 

"  opinion  "  rule  contrasted,  486. 
result,  not  an  intended  one,  486. 
"  opinion  "  evidence,  486. 
{See  Opinion  Evidence.) 

Beyond  Reasonable  Doubt 

{See  Reason abm:  Doubt.) 
Bible 
common  knowledge  as  to,  774. 
public  schools,  relation  to,  history  of,  801, 
801  n.  2. 

(See  History.) 
versions   of,  historical   differences   in,   801, 
801  n.  3. 

Bicycle 

common  knowledge  as  to,  765,  765  «.  6. 
use  of  in  transportation,  well  known,  847, 
847  n.  7. 

Bishop 

special  knowledge  of,  885,  885  n.  1. 

Bitters 

intoxicating  quality  of,  knowledge   as   to, 


716. 


{See  Intoxicating  Liquors.) 


Blackberry  Brandy 

intoxicating  quality  of,  known,  711  n.  5. 
(See  Intoxicatinq  Liquors.) 

Blackberry  'Wine 

intoxicating  quality  of,   knowledge  as   to, 
718  nn.  1,  4. 

(See  Intoxicatinq  Liquors.) 

Blasphemy 

general  nature  of,  commonly  known,   774, 
774  n.  11. 

Blocks 

city,  geographical  facts  regarding,  746. 
{See  Geography.) 

Blood 

corpuscles   of,   knowledge   as   to,   884,   884 
n.  3. 

Board  of  Health 

regulations   of,   judicial  knowledge   as   to, 
633,  633  n.  6. 

Bodily  Conditions 

admissions  as  to,  provable,  1398. 
(See  Admissions  by  Conduct.) 

Body 

functions  of,  knowledge  as  to,  770,  770  n.  8. 

Book 

meaning  of,  in  copyright  law,  764,  764  n.  3. 

Book  Entries 

acquiescence  by  failure  to  object,  1411. 
(See  Admissions  by  Conduct.) 

Bookkeepers 

duties  of,  common  knowledge  as  to,  810,  810 
n.  5. 

Bookeeping 

systems  of,  knowledge  as  to,  823,  823  n.  S. 

Boroughs 

geographical  facts  as  to,  known,  752,  752 
n.  5. 

(See  Geography.) 

Brakemen 

railroad,   duties   of,   facts   as   to,   920,  920 
n.  2. 

Brandy 

intoxicating   quality  of,   known,   711,   711 
n.  3. 

(See  Intoxicating  Liquors.) 

Bribery 

admissions  by,  1399a. 

(See  Admissions  by  Conduct.) 

Bridges 

construction  of,  knowledge  as  to,  886,  886 

n.  2. 
materials  for,  special  knowledge  as  to,  883, 

883  «.  8. 

Brokerage 

common  facts  regarding,  business  of,  834, 
834  nn.  5  et  seq. 
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Building 

settling  of,  knowledge  as  to,  703  n.  6. 
(See  Common  Knowledge.) 

Building  Trades 

common  knowledge  as  to,  816. 

sanitation,    construction   for,    facts   as    to, 

816,  816  nn.  5,  6. 
special  knowledge  regarding,  833. 
technical  terms  used  in,  meaning  of,  883, 

883  n.  13. 
workman,  duties  of,  knowledge  as  to,  883, 

883  n.  14. 

Bullet 

force  of,  knowledge  as  to,  703  n.  6. 
{8ee  Common  Knowi.edge.) 

Burden  of  Establishing 

{See  Bubden  of  Pboop.) 

Burden  of  Evidence 

defined,  967. 

logic  vs.  procedure,  1021. 

logical  necessity,  a,  967,  968. 

forensic  necessity  distinguished,  967. 
mental  inertia,  968. 

no  evidentiary  force,  968. 
illustrative  instances,  968. 
position  of,  969. 
criminal  cases,  972. 
alibi,  973. 

conflicting  views,  973. 
insanity,  974. 

continuance  of  mental  state,  975. 
permanent   and   temporary  types, 
975. 
presumption  of  sanity,  974. 
contrary  views,  976. 
intoxication,  977. 
no  aflBrmative  pleas,  972. 
self-defense,  977a. 
difficulty  of  proof,  970. 
facts  known  to  adverse  party,  978. 
burden  of  evidence  not  shifted,  978. 
historical  basis  of  the  rule,  978. 
knower  must  prove,  978,  978  n.  4. 
license  of  law,  979  n.  1,  983. 
civil  cases,  983  n.  6. 

allegations  of  crime,  998. 

adultery,  divorce  for,  998,  998 

n.  1. 
arson,  charge  of,  998,  998  n.  6. 
bastards,  support  of,  998,  998 

n.  3. 
crime,  libel  for,  998,  998  n.  5. 
illegality,  charge  of,  998,  998 

71.  4. 
seduction,  action  for,  998,  998 

n.  2. 
suits  for  penalties,  998  n.  4. 
criminal  cases,  983,  983  n.  3. 
statutory  requirement,  983  n.  7. 
criminal  cases,  995,  995  n.  3. 
intoxicating   liquor,   995,   995 
n.  3. 
negative  averments,  978,  978  n.  5. 
general  rule  as  to,  969,  969  n.  8. 


Burden  of  Evidence  —  cont'd. 
position  of  —  cont'd. 

negative  facts,  978  n.  5,  979  n.  1,  983  n.  1. 
burden   of   evidence   not   shifted,    979, 
979  nn.  3  et  seq.,  982. 
difficulty  of  making  proof,  979,  979 
n.  9. 
methods  of  proving  a  negative,  981. 
demonstration  not  required,  981,'S81 

n.  5. 
proof  of  inconsistent  affirmative,  981, 

981  n.  3. 
suppression  by  adversary,   982,  982 
n.  1. 
modern  instances,  983. 
quantum  of  evidence  required,  980. 
the  sounder  view,  984. 

canons  of  administration,  984. 
shifts,  971. 

causes  for  shifting,   1023,   1023  nn.  4 
et  seq. 
presumptions,  effect  of,  1017. 
burden  of  evidence,  1019. 

sanity,  1020. 
burden  of  proof,  1018. 
logic  V.  procedure,  1021. 

administrative    rulings,    operation    of, 
1023. 
general  considerations,  1024. 

prima  facie  meaning  of  situation, 
1024,  1024  nn.  1  et  seq. 
presumption  of  law  contrasted,  1023. 
post   hoc,  propter  hoc  fallacy  of, 
1023,  1023  n.  3. 
inferences  of  fact,  1022. 
presumption  of  law,  evolution  of,  1025 
quantum  of  proof  required,  987. 

"  a  fair  preponderance  of  the  evidence," 
987,  987  n.  1,  996. 
absolute  and  relative  burdens,  996,  996 
n.  4. 
scintilla  not  sufficient,  996,  996  n.  5. 
an  ultimate  statement,  987. 
present  meaning  of  rule,  996. 
"beyond  a  reasonable  doubt,"  987,  996a. 
defined,  996b,  996b  n.  8. 

whim,  conjecture,  etc.,  excluded,  996b 
nn  3  et  seq. 
absolute  burden  on  prosecution,  998a. 
civil    and    criminal    eases    contrasted, 
996e. 
judicial  and  private  capacity,  996c 
n.  2. 
doubt  by  single  juror,  996a  n.  4. 
moral  certainty  not  required,  996a  n.  1. 
contrary  view,  996a  n.  1,  996b  n.  5. 
not  aided  by  definition,  987. 

negative  cautions,  etc.,  effect  of,  996b 
n.  4. 
scope  of  requirement,  996d. 
collateral  facts,  996d  n.  8. 
corroboration,  996d,  996d  n.  9. 
criminal  capacity,  996e. 
good  character,  996d  nn.  10  et  seq. 
grade  of  offence,  996f. 
identity  of  accused,  996g. 

alias,   indictment  under   an,   996g 

n.  5. 
element  of  inference,  996g. 
similarity  of  name  not  sufficient, 
996g  n.  1. 
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Burden  of  Evidence  —  cont'd. 

quantum  of  proof  required  —  cont'd. 
"  bejond.   a  reaaonable   doubt "  —  cont'd. 
scope  of  requirement  —  cont'd. 

material  allegations,  996d,  996d  n.  7. 
probative  facts,  996d. 
psychological  constituents,  996h. 
number  of  witnesses,  987. 
belief  induced  by  reason,  989. 

continental  systems,  989,  989  n.  4. 
numerical  tests  for  truth,  989,  989 
11.  6. 
basis  for  earlier  rule,  990. 

function  of  early  jury,  990,  990 

n.  6. 
traditional  attitude  of  the  jury, 
991. 
perjury,  989,  989  n.  2. 
traditional  attitude  of  jury,  990. 
value  of  single  oath,  990. 
number  not  determinative,  988. 

corroboration,     eflfect     in     creating, 

988  n.  2. 
formalism  defined,  988  n.  1. 
oath-ordeal,  988  n.  2. 
prima  facie  case,  992. 
defined,  992. 

functions  of  judge  and  jury,  992. 
inertia  of  court,  993. 

a  canon  of  sound  judgment,  993. 
not  a  question  of  evidence,  994. 

operation  of  substantive  law,  994. 
statutory  requirements,  995. 

burden  of  proof  not  affected,  994 

n.  1. 
civil  cases,  995,  995  n.  1. 
special  inertia,  997. 
civil  cases,  997. 
documents,  1000. 

considerations    of    public    policy, 
1002. 
fraud,  prevention  of,  1002. 
misleading  statement,  1002  n.  1. 
convention  of  parties,  1001. 

"  best  evidence  rule,"  1001,  1001 

n.  2. 
"  parol     evidence     rule,"     1001, 
1001  n.  1. 
equitable  relief,  1003. 
impeachment,  1006. 
modification,  1007. 
not  a.  question  of  evidence,  1005. 

no  test  but  logic,  1005. 
parol  proof  of  contents,  1009. 
extension,  1009. 

abstracts,  1009  n.  4. 
seal,  1009  n.  7. 
intension,  1010. 
reformation,  1011. 

fraud,  1011,  1011  nn.  1  et  seq. 
mistake,  1011,  1011  «.  12. 
mortgage,  1012,  1012  h.  1. 
preponderance     required,     1011, 

1011  nn.  13,  14. 
trust,  1012,  1012  nn.  2,  4,  5. 
relief  at  law,  1004. 

special  caution  justified,  1004. 
specific  performance,  1013. 

parol  agreement,  1013,  1013  nn. 
1  et  seq. 


Burden  of  Evidence  —  cont'd. 

quantum   of  proof   required — -cont'd. 
special  inertia  —  cont'd. 
civil  cases  —  cont'd. 
documents  —  cont'd. 
substitutes  for,  1014. 

donatio     causa     mortis,     1014, 

1014  n,  2. 
nuncupative    will,     1014,     1014 

n.  3. 
parol  gift,  1014,  1014  n.  1. 
waiver  of  rights  under  a  valid  in- 
strument, 1008. 
fraud,  1015. 

deceased  person,  1015  n.  2. 
suits  for  penalties,  999. 
criminal  actions,  1016. 

grades    of    offence,    1016,    1016    nn. 
8,  9. 
"  presumption  of  innocence,"  1016 
n.  9. 
misdemeanors,  1016  n.  2. 
"  reasonable    doubt "    defined,    1016, 
1016  nn.  4  et  seq. 
scope  of,  985. 

every  essential  fact,  985,  985  n.  2. 
fact,  every  essential,  985,  985  n.  5. 
jurisdiction,  985,  985  nn.  3,  4. 
media  of  proof,  986. 

documents,  986,  986  nn.  2  et  seq. 
witnesses,  986,  986  n.  1. 

Burden  of  Proof 

defined,  930. 

a  double  meaning,  936. 

( 1 )  burden  of  establishing,  936. 

(2)  burden  of  evidence,  936. 
{See  BuKDEN  op  Evidence.) 

"  proof  "  ambiguous,  936  n.  7. 
administrative    assumptions    as    to,    1186, 

1223. 
civil  law,  pleadings  at.  936  n.  7. 
connection  with  pleading,  931,  933,  934. 

with  evidence,  933,  934. 
necessity  for  assigning  position  of,  931. 

actions  in  rem,  931. 
not  part  of  evidence,  930. 
position  of,  937. 

actions  in  rem,  etc.,  955. 

condemnation    proceedings,    etc.,    955. 

955    nn.  4  et  seq. 
election  petitions,  955,  955  n.  6. 
interlocutory    appeals,    etc.,    955,    955 

n.  3. 
intervention  of  claimant,  955,  955  fi.  1. 
probate  of  will,  955,  955  n.  2. 
common  law  pleading,  942. 
burden  on  defendant,  946. 
affirmative  defences,  947. 
lack  of  consideration,  948. 
burden  on  plaintiff,  944. 

general  issue  and  special  pleas.  944 

n.  1. 
replication,  945. 
general  rule,  943. 

non-actor  accepting  burden,  94'2,  942 
n.  1. 
negative  allegations,  949. 

a  common  misapprehension,  949. 
administrative  details,  950. 
right  to  open  and  close,  950. 
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Burden  of  Proof  —  cont'd. 
position  oi  — cont'd. 
criminal  cases,  956. 

affirmative  defences,  965. 
insanity,  966. 

an  indefensible  rule,  966. 
by    a   preponderance   of   the   evi- 
dence, 966,  966  n.  1. 
raise  reasonable  doubt,  966  n.  2. 
to   satisfaction  of  jury,   966,  966 
n.  2. 
burden  on  prosecution,  956. 
competency  of  evidence,  959. 
corpus  delicti,  958. 
negative  allegations,  960. 
excepting  clauses,  960,  960  nn.  3 
et  seq. 
oflFence  not  outlawed,  etc.,  961. 
presumption  of  innocence,  957. 

defendant  as  actor,  957,  957  n.  1. 
sanity,  962. 

statement  of  Harlan,  J.,  962,  962 
«.  10. 
time,    before    indictment,    961,    961 

n.  3. 
venue,  963. 

federal  courts,  964. 
township,  venue  in,  963  n.  1. 
equity  pleading,  951. 
never  shifts,  938. 

civil  cases,  938,  938  n.  1. 

controverting   evidence,  introduction 

of,  938,  938  n.  3. 
failure  to  testify,  938,  938  n.  2. 
criminal  cases,  939. 
persistency  through  fluctuation,  940. 
nexus  between  the  two  burdens,  940. 
simile  of  the  scales,  941. 
no  further  evidence  produced,  937. 

an  unsatisfactory  test,  937. 
statutory  pleading,  952. 
an  apparent  shifting,  953. 
contributory  negligence,  953,  953  n.  5. 
counterclaim  or  set-off,  954. 
preliminaries  to  a  trial  by  jury,  930,  932. 

( 1 )  what  facts  must  be  proved,  932,  933. 
a  question  of  substantive  law,  933. 

a  palpable  confusion,  934. 
"  admissible  to  prove,"  934. 
"  not  admissible  to  prove,"  934. 

(2)  burden  of  proving,  932,  935. 

(3)  consequences  of  failure,  932,  935a. 
presumptions,  eflFect  on,  1018. 

Roman  law,  trials  at,  936  n.  7. 

[See  also  Bubden  op  Evidence.) 

Bureau 

departmental,  officials  in,  known,  639,  639 
n.  6. 
executive  acts  of,  646,  646  n.  23. 

Burke 

"  best  evidence  rule,"  eulogy  on,  482. 
eulogy  on  "  best  evidence  rule,"  482. 

Business 

affairs  of,  special  knowledge  as  to,  880. 
corporations,  judicial  knowledge  as  to,  624. 

acts  in  pais,  625,  625  nn.  6  et  seq. 

federal  courts,  625. 
customs  of,  special  knowledge  as  to,  881. 

foreign,  881,  881  nn.  8,  9. 


Business  —  cont'd. 
facts  of,  matters  of  common  knowledge,  809 
et  seq. 

{See  Common  Knowledge.) 
agriculture,  811. 
animals,  812. 

horses,   management  of,  not  known, 

812,  812  n.  4. 

minor  facts,  require  proof,  812,  812 
nn.  5,  6. 
areas  of  standard  crops  notorious,  811, 

811  n.  1. 
crops,  813. 

obvious    facts    need   not   be   proved, 

813,  813  nn  1,  2. 

knowledge  not  minute  nor  specific, 
813  n.  2. 
husbandry,  regular  course  of,  noticed, 
811,  811  mi.  2,  3. 
farming  tools,  use  of,  need  not  be 
proved,  811,  811  n.  10,  812,  812 
n.  2. 
hoe  a  deadly  weapon,  812  n.  2. 
maturity,  date  of,  must  be  proved 

when,  811,  811  n.  9. 
minor  customs  must  be  proved,  811, 

811  n.  11. 
seed  time  and  harvest,  811,  811  nn. 

4,  5. 
water,    necessity    for,    noticed,    811, 
811  nn.  6.  7. 
irrigation  customs,  local,  must  be 
proved,  811  ».  7. 
pasturage     season,      limits     of,      no- 
torious ,  811  «.  5. 
stock  raising,  814. 
brands,   use  of,  notorious.   814,   814 

n.  3. 
pasturing,   customs   as   to,   814,   814 
nn.  1,  2. 
banking,  815. 

depositors,  rights  and  duties  of,   815, 

815  nn.  9  et  seq. 
grace,  days  of,  custom  to  allow,  815, 

815  n.  13. 

hours,  obvious  customs,  etc.,  notorious, 
815,  815  nn.  3,  4. 
local  customs,  not  noticed,  815,  815 
n.  14. 
minor  facts  must  be  proved,  815,  815 

nn.  15,  16. 
regular  features  of  banking  business, 
815,  815  nn.  5  et  seq. 
building  trades,  816. 

building  materials,  816,  816  n.  1. 
paving,  816,  816  nn.  2,  3. 

minor  facts  must  be  proved,  8]^^, 
816  n.  4. 
sanitary  draining,  816,  816  n.  6. 
underdraining   cellars,  object  of,   816, 

816  n.  5. 
education,  817. 

institutions  of  learning,  their  objects, 

etc.,  known,  817,  817  n.  1. 
instruction,  methods  of,  817,  817  n.  2. 
changes  in,  effect  on  ability  to  teach, 

817  n.  2. 
kindergarten,  817,  817  n.  3. 
insurance,  818. 
fire,  818. 
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Business  —  cont'd. 

facts  of,  matters  of  common  knowledge  — 
cont'd. 
insurance  —  cont'd. 
fire  —  cont'd. 

common  methods  of  conducting  busi- 
ness, known,  818,  818  nn.  1,  2. 
risk,  effect  of,  changes  on,  818,  818 
nn.  3  et  seg. 
building  left  vacant,  818,  818  n.  5. 
explosives,    storage    of,    818,    818 
n.  4. 
life,  819. 

habitual  drunkenness,  effect  of,  819, 

819  n.  2. 
medical   examination,   necessity  for, 

819,  819  n.  1. 
solicitation  by  agents,  819  n.  1. 
mechanic  arts,  820. 

devices,  danger  or  safety  of,  820,  820 

n.  5. 
familiar  mechanical  devices  need  not 
be  proved,  820. 
ice  cream  freezer,  820,  820  n.  1. 
mechanical     equivalents,     commonly 

known,  820,  820  n.  3. 
winnowing  machine,  820,  820  n.  2. 
wells   for  crude  oil  and  natural  gas, 
820,  820  n.  4. 
mercantile  agencies,  821. 

customary    conduct   of    business,    well 
known,  821. 
mining,  822. 

apparatus  and  workings,  well  known, 

when,  822,  822  nn.  1  et  seq. 
dangers   of,   need  not  be  proved,   822, 

822  nn.  5,  6. 

existence  of  mines,  well  known,  when, 

822,  822  ■«.  7. 
salt    wells,     boring     of,    not   common 

knowledge,  823,  823  n.  4. 
usages,  for  locating  claims,  matter  of 
common  knowledge,  §22,  822  n.  4. 
local     and     technical     usages,     not 
known,  823,  823  nn.  1  et  seq. 
minor  business  facts,  823. 

bookkeeping,  different  systems  of,  not 

commonly  known,  823,  823  n.  8. 
mercantile  business,  regular  course  of, 
noticed,  823,  823  ».  6. 
cost-book    principle,    recognized    in 

England,  823  n.  6. 
deterioration  of  stock,  noticed,  823 

n.  6. 
general  usage,  English  rule,  823  n.  6. 
interest,    inviting   rate   of,    noticed, 
823  n.  6. 
"  naval  stores,"  manufacture  of,  com- 
mon knowledge  when,  823,  823  n.  5. 
paving    trade,    winter    limitation    on 
operations,    commonly    known,    823, 

823  n.  7. 

pine  trees,  effect  on,  of  making  turpen- 
tine, not  known,  823  n.  4. 
minor  facts  must  be  proved,  809,  809  n. 

12. 
notorious    facts    require   no    proof,    809, 
809  nn.  1  et  seg. 
capital,  etc.,  census  figures  as  to,  809, 

809  n.  10. 
ports,  trade  relations  between,  809,  809 
w.  13. 


Business  —  cont'd. 

facts  of,  matters  of  common  knowledge  — 
cont'd. 
notorious   facts  require  no  proof  —  con. 
Sunday  law,  what  is  necessary  busi- 
ness under,  809,  809  n.  11. 
professional  services,  824. 
legal,  824. 

methods    of   doing   business,   known 
to   the   judge,   824,   824   nn    1    et 
seq. 
unusual    phrases    must    be    proved, 
824,  824  n.  5. 
"  cost    book    principle,"    824,    824 
n.  5. 
medical,  82S. 

technical  terms,  known  when,  825. 
railroading,  826. 
construction,  827. 

laying  out,  fact  as  to,  known,  827, 
827  n.  1. 
minor  facts  not  noticed,  827,  827 
n.  2. 
customs,  828. 

calling  stations,  effect  of,  828,  828 

n.  3. 
commercial     samples,     carrying    of, 

828,  828  n.  1. 

local  trains,  operation  of,  828,  828 
n.  2. 
equipment,  829. 

lamps,    lanterns,    cow-catcher,    etc., 

829,  829  nn.  1  et  seq. 
spark-arresters,  operation  of,  known, 

829,  829  n.  5. 
general   features   need  not  be   proved, 

826. 
maintaining  roadbed,  829. 

burning  brush,  829,  829  n.  6. 
operation,  830. 
employees,  general  duties  of,  830,  830 
nn.  4  et  seq. 
brakemen,  830  n.  8. 
"  clearance   card,"    effect  of,    830, 

830  n.  4. 
conductors,  830,  830  n.  6. 
porter  of  Pullman  car,  830  n.  8. 
ticket  and  station  agents,  830,  830 
n.  7. 
freight  transportation,  831. 

minor  or  disputed    facts    require 

proof,  831,  831  nn.  4,  5. 
notorious     facts     of,     require    no 
proof,  831,  831  nti.  1  et  seq. 
Chicago,     grain     transportation 

in,  831  n.  3. 
length  of  freight  transportation 
between  cities,  831  n.  3. 
minor  facts  not  noticed,  830,  830  nn. 

9  et  seq. 
notorious     facts    of,    need    not    be 

proved,  830,  830  nn.  1  et  seq. 
passenger  service,  832. 
dangers,  incidental,  are  notorious, 

832,  832  nn.  2,  3. 
speed  of  trains  commonly  known, 
832,  832  nn.  4  et  seq. 
what  rates  are  dangerous,  832, 
832  nn.  9  et  seg. 
stop,  length  of,  commonly  known, 
832,  832  n.  11. 


TEMPOEAEY  INDEX  TO  VOLS.  I  AND  II. 


2209a 


[References  are  to  Sections;  Volume  I,  sees.  1-929;  Volume  II,  sees.  930-1708.] 


Business  —  cont'd. 

facts  of,  matters  of  common  knowledge  — 
cont'd. 
railroading  —  cont'd. . 
operation  —  cont'd. 

passenger   service  —  cont'd. 

traveling   public,    habits   of,    832, 
832  n.  1. 
stop-over    transfers,    claim    for, 
832,  832  n.  12. 
teclmical  duties  must  be  shown,  830. 
general  manager,  830,  830  n.  12. 
roadmaster,  830,  830  n.  13. 
superintendent,  830,  830  n.  11. 
yardmaster,  830,  830  n.  14. 
time     system,    matter    of    common 
knowledge,  when,  830,  830  n.  15. 
real  estate,  833. 

Land  Office,  customs  of,  833,  833  n.  2. 
powers  of  attorney,  use  of,  833  n.  2. 
mortgagor's  payment  of  mortgage  ex- 
penses, 833  n.  1. 
notorious   facts   as   to   selling  known, 

833,  833  nn.  1  et  seq. 
value,  general  fluctuations  in,  noticed, 

833,  833  nn.  6  et  seq. 
water    rights,    appropriation    of,    cus- 
toms known,  833,  833  n.  4. 
skilled  witness,  evidence  of,   not  neces- 
sary, 810. 
bookkeeping,  business  of,  need  not  be 

proved,  810,  810  n.  5. 
business  skill  and  management,  obvi- 
ous facts,  810,  810  n.  6. 
lumber  selling,  methods  of,  commonly 

known,  810,  810  n.  2. 
wires,  running  of,  notorious,  810,  810 
n.  3. 
standard    authorities,    use   of,    809,    809 
n.  7. 
"American  Lloyds,"  etc.,  809,  809  n.  7. 
mercantile  agencies,  809,  809  n.  8. 
stock  transactions,  834. 

brokerage,  familiar  facts  of,  834,  834 

nn.  5,  6. 
regulations  of  broker's  board  must  be 

proved,  834,  834  n.  7. 
stock  exchange,  notorious  facts  of,  834, 
834  nn.  1  et  seq. 
street  railways,  835. 
electricity      substituted      for     animal 

power,  835,  835  n.  1. 
elevated  railroads,  operation  of,  noto- 
rious, 835,  835  n.  3. 
equipment,  836. 
adequate  accommodations,  failure  of, 

noticed,  836,  836  n.  3. 
use  and  object  of  customary,  notori- 
ous, 836,  836  nn.  1  et  seq. 
local    prejudice    against,    requires    no 

proof,  835,  835  n.  4. 
operation,  837. 

cable  cars,  jerks  incident  to,  when, 

837,  837.  n.  6. 
dangerous  character  of.  certain  acts, 
837. 
riding    on    side    board,    837,    837 
n.  9. 
motive  power,   substitution  of,  837, 

837  n.  7.  _ 
stopping    distance    of    car,    known 
when,  837,  837  n.  8. 
2 


Business  —  cont'd. 

fa(yts  of,  matters  of  common  knowledge  — 
c(mt'd. 
street  railways  —  cont'd. 
operation  —  cont'd. 
usual  incidents  need  not  be  proved, 
837,  837  nn.  1  et  seq. 
terms,    common,    require   no   evidence, 

835,  835  n.  5. 
value  of  as  "going  concern,"  known, 
835,  835  n.  2. 
surveying,  838. 

early  surveys,  inaccuracy  of,  notorious, 

838,  838  n.  3. 

magnetic      meridian,      existence      of, 

known,  838,  838  n.  1. 
specific  areas  must  be  proved,  838,  838 

nn.  4,  5. 
variation  of  compass  well  known,  838, 

838  n.  2. 
telegraphing,  839. 

notorious  facts  as  to,  require  no  proof, 

839,  839  nn.  1  et  seq. 

technical  facts  require  proof,  839,  839 
n.  5. 
trade  and  transportation,  840. 

advertising,  packing,  etc.,  require  no 

proof,  840,  840  nn.  3  et  seq. 
course  of  mail,  841. 

length  of  time,  noticed,  841. 
drummers'  samples,  railroad  habit  to 
carry  as  baggage,  noticed,  847,  847 
n.  9. 
established  routes,  842. 

notorious    facts    as    to,    commonly 
known,  842. 
express  companies,  843. 

speedy    delivery"  by,    facts    as    to, 
known,  843,  843  rm.  1,  2. 
instrumentalities  for,  changes  in,  no- 
ticed, 847,  847  nn.  5  et  seq. 
omnibuses,  847,  847  n.  6. 
knowledge  approximate  merely,  844. 
gold,  transfer  of,  time  required  for, 
844. 
length  of  transit,  845. 

time  required,  notorious,  when,  845. 
loading  particular  commodities,  847. 

railroad  ties,  847,  847  n.  8. 
meaning  of  phrases,  846. 

requires   no   proof   when   notorious, 
846. 
f.  0.  b.,  meaning  of,  known,  846. 
methods,  847. 
mails,     transportation    of,     known, 

847,  847  n.  1. 
persons,    conveyances    of,   notoriouB, 

when,  847,  847  n.  2. 
through  transportation,  combination 
for,  847,  847  nn.  3,  4. 
obvious   facts    require   no   proof,   840, 
840  nn.  1,  2. 
management  of,   special  knowledge  as  to, 

904. 
profit  and  loss,  elements  of,  880,  880  nn.  11 

et  seq. 
technical  terms,  special  knowledge  as  to, 
881. 
(See   also    Judiciai,   Knowledge;    Special 

KNOWUaMJE.) 
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Business  ASairs 

{See  Business.) 
Bntter 

color  of,  knowledge  as  to,  777,  777  n.  2. 

By-Laws 

corporate,   judicial  knowledge   as   to,   625, 
625  n.  11. 

By-Stander 

(See  Speotatoe.) 


Cabinet  Officers 

judicial  knowledge  as  to,  639,  639  nn.  2,  3. 

Calendar 

(See  Almanac.) 

California  Brandy 

intoxicating  quality  of,  known,  711  M.  5. 
(See  Intoxicating  Liquoes.) 

Calling  'Witnesses  by  Judge 

a  canon  of  administration,  540. 
must  be  done  in  open  court,  540. 
recalling    witness    for    further    questions, 
540,  540  n.  6. 

{See  JUDGE;  Witness.) 

Canadian  Courts 

judicial  knowledge  as  to,  668,  668  n.  3. 
Canal 

charters  for,  judicial  knowledge  as  to,  628, 
628  n.  3. 

Canons  of  Administration 

{See  Principles  of  Administration.) 
Capacity 

physical  acts,  for  doing  of,  770,  770  nn.  4, 5. 

standard  measures  of,  known,  723,  723  n.  1. 

{See  Common  Knowledge.) 

Capacity  for  Crime 

burden  of  evidence  as  to,  996e. 
under  7,  1120a,  1120a  n.  4. 

common  law,  1120a,  1120a  n.  4. 
statutory  modifications,  1120a,  1120a  nn. 
1  et  seq. 
7  to  14,  1120b,  1120g  n.  1. 
burden  of  evidence  as  to  capacity,  1120b, 

1120b  n.  7. 
general  rule,  1120b,  1120b  n.  2. 
punishment     inflicted,     when,     1120b, 

1120b  nn.  5,  6. 
reasons  for,  1120b,  1120b  n.  3. 

may  be  rebutted,  1120b,  1120b  n.  4. 
statutory  modifleations,  1120b  n.  1. 
incapacity  for  crime  assumed,  1120d. 
rape,  1120d,  1120d  n.  1. 
conclusive  presumption,  1120d,  1120d 
nil.  1  et  seq. 
American  courts,  1120d,  1120d  nn. 

6,7. 
physical    capacity,    1120d,    1120d 
«.  2. 
principal     and      accessory,      1120d, 
1120d  nn.  4,  5. 


Capacity  for  Crime  —  cont'd. 
7  to  14  —  cont'd. 

inference  of  fact,  1120c,  1120c  n.  1. 

diminishing     probative     force,     1120c, 
1120c  n.  2. 
14  to  21,  1120e. 
capacity  for  crime  assvuned,  1120e,  1120e 
n.  1. 
false    pretences,    liability    for,    1120e, 

1120e  n.  2. 
rape,  1120e,  1120e  n.  3. 
rebuttal  of,  1120e  nn.  4,  5. 

burden    of    evidence    on    defendant, 
1120e  n.  4. 
ignorance,  no  excuse,  1120e,  1120e  n.  4. 
procedural  assumptions  as  to,  1120g. 
mental  capacity,  1120g,  1120g  w.  3. 
sanity,  1120g,  1120g  nn.  2,  3. 
under  7,  1120g,  1120g  nn.  4,  5. 
7  to  14,  1120g,  1120g  n.  6. 
knowledge  of  law,  H20g  n.  6. 
moral      guiltiness      not     sufficient, 

1120g  n.  6. 
Texas      statute,      construction     of, 
1120g  n.  6. 
proof  of  mental  state  or  condition,  1120f, 
1120f  n.  1. 
circumstantial  evidence,  1120f,  1120f  n.  4. 
doU  capax,  1120f,  1120f  n.  1. 
intrinsic  evidence,  1120f,  1120f  n.  5. 

battery,  1120f  n.  5. 
jury,   question   for,   when,    1120f,    1120f 
n.  7. 
beyond  reasonable  doubt,  1120f,  1120f 

n.  9. 
strong  evidence  required,  1120f,  1120f 
n.  8. 
perception  of  judge,  1120f,  1120f  n.  6. 
skilled   witness,   proof   by,    1120f,    1120f 
nn.  2,  3. 
{See  also  Ceiminal  Peoceedinqs.) 

Capital 

amount,   investment,   etc.,   of,  known.   S09, 
809  n.  10. 

Captain 

duties  of,  special  knowledge  as  to,  901,  901 
n.  4. 

Capture 

right  of,  judicially  known,  591,  591  w.  6. 

"  Carlisle  Tables  " 

judge  or  jury  may  consult,  859c,  859c  ?i.  8. 
{See  Mortality  Tables.) 

Carpentering 

special  knowledge  as  to,  883. 

Carriers 

{See  Railroads;  Transportation.) 

C.  O.  D. 

meaning  of,  in  freight  shipment,  922.  922 
n.  4. 

Catechism  of  a  Locomotive 

court  or  jury  m.iy  consult,  859c,  959c  n.  29. 

Catsup 

manufacture  of,  knowledge  as  to,  777,  777 
n.  5. 
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Cattle 

transportation  of,  rules  and  regulations  as 
to,  652,  652  n.  12,  654,  654  n.  6. 

transportation  of,  special  knowledge  as  to, 
922,  922  nn.  6,  7. 

Cautions 

negative,  effect  of,  996b  n.  4. 

Census 

tables  of,  knowledge  as  to,  730,  730  n.  1, 
731. 

(fiiee  Common  Knowij;dge.) 

Certainty 

acquiescence  essential  to,  1424. 

{See  Admissions  by  Conduct.) 
admissions  required  in,   1295,   1295  nn.   1 
et  seq. 

(See  Admissions.) 
law  of,  increasing,  145,  556  et  seq. 

(See  Certainty  of  Law.) 
moral,  not  required,  996a  n.  1. 

Certainty  of  TiU-ar 

broad   legal   precepts   made   more  specific, 
146. 
law  within  Austin's  definition,  146,  146 
n.  3. 

(1)  presumptions  of  law,  147. 

(2)  tentative  rulings,  148. 

"  no  evidence  for  the  jury,"  149. 
a   confusing   misapplication   of   the 
terms  of  evidence,  149. 
"  parol  evidence  rule,"  149. 
rulings  on  negligence,  150. 

failure  to  stop  and  listen,  negli- 
gence, 150. 
a  contrary  view,  150  n.  1. 
New  York  rule,  150  w.  1. 
due  diligence  in  giving  notice  of  dishonor, 

150. 
judicial   administration  an  object  of,   145, 

556  et  seq. 
social  advantages  and  legal  growth,  145. 
to  acquire,  judge  must  apply  rule  of  law, 
145. 

Cession,  Treatise  of 

(See  Treaties  op  Cession.) 

Challenges 

jury  in  grand  assize,  270€. 

(See  Geand  Assize.) 

Chancery  Pleadings 

answer  as  a  pleading,  511. 
answer  as  evidence,  511. 

admissions  at  common  law,  511,  511  n.  3. 
American  practise,  511,  511  n.  13. 
an  anomalous  doctrine,  511,  511  n.  13. 
American  minority,  511,  511  n.  20. 
answer  must  be  responsive,  511,  511 

n.  14. 
earlier  doctrine,  511,  511  n.  16. 
Federal  rule,  511,  511  n.  19. 
unsworn  answer,  effect  of,  511  n.  13. 
bill  to  be  read  when,  511. 
documents,  incorporated  as  answers,  511, 
511  n.  4. 


Chancery  Pleadings  —  cont'd. 
answer  as  evidence  —  cont'd. 
English  practise,  511,  511  n.  11. 

direct    denial    necessary    to    transfer 

burden  of  evidence,  511,  511  n.  18. 
documents  incorporated,  511,  511  n.  12. 
grammatical     construction    to     be    pre- 
served, 511,  511  n.  6. 
rights  of  defendant,  511,  511  n.  10. 
bill  as  a  whole  should  be  produced,  511. 
completeness  in  evidence  of,  required,  511. 
(See  also  Equity  Peooeedings.) 

Character 

good, 

burden  of  evidence,  as   to,  996d  nn.   10 
et  seq. 

Charter 

corporate,   judicial  knowledge   as   to,    625, 
625  n.  10. 

Chemistry 

special  knowled;Te  as  to,  884. 

Chemists 

qualifications   of,   as  witnesses   to   medical 
facts,  913,  913  n.  2. 

Children 

acquiesc«nce  in  statements  by,   1430  n.   1, 
1431  n.  19. 

{See  Common  Knowiedge.) 
loose  lumber,  attractiveness  of,  known,  695 
n.  2. 

{See  Admissions  by  Conduct.) 

China 

laws    of,    not    judicially   known,    589,    589 
n.  4. 

Chinese 

mendacity  of,  facts  as  to,  768,  768  n.  3. 

Christian  Sects 

views  of,  conflicting,  history  of,  801,  801 
n.  1. 

Christmas 

days   of  grace,   omitted   from   computation 
of,  815,  815  n.  12. 

Church  Establishment 

judicial  knowledge  as  to,  638. 

Cider 

intoxicating  quality,  knowledge  as  to,  712, 

712  n.  1. 
judicial  knowledge  of  intoxicating  quality, 

709  n.  4. 

{See  Intoxicating  Liquobs.) 

Cigarettes 

common  knowledge  as  to,  780,  780  n.  2. 
injurious  effects  of,  knowledge  as  to,  706 
k  6. 

{See  Common  Knowledge.) 

Cigars 

common  knowledge  as  to,  780,  780  re.  3. 
properties  of,  commonly  known,  706  w.  6. 
{See  Common  Knowledge.) 
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Circulating  Medium 

historical  facts  regarding,   787,  787  nn.  2 

et  seq. 
slang  phrases  for,  763,  763  n.  1. 
tables  of,  knowledge  as  to  facts  shown  by, 

733,  733  n.  6. 
value  of,  knowledge  as  to,  725,  725  n.  2. 
(See  Common  Knowuidge.) 

Circumstantial  Evidence 

Direct     and     Cibcdmstak"tiai,     Evi- 
dence. ) 
Cities 

boundaries  of,  knowledge  as  to,  745. 
commercial  growth  of,  facts  as  to,  809,  809 

n.  9. 
geography  of,  knowledge  as  to,  744,  748. 
historical  facts  concerning,  806. 
important    geographical     facts     regarding, 
735. 

{See  Oeoqkapht.  ) 
judicial  knowledge  as  to,  024. 
population,  historical  facts  as  to,  981,  981 

n.  S. 
streets,  blocks,  etc.,  knowledge  as  to,  746. 
tenure  of  office  in,  808. 
wards  of,  loiowledge  as  to,  748,  748  n.  1. 

Citizenship 

status  of,  other  actions  regarding,  684.  684 
n.  14. 

City  of  Iiondon 

seal  of,  judicially  known,  659,  659  n.  2. 

City  Ordinances 

{See  Local  Regulations.) 
Civil  Cases 

(See  Civil  Proceedings.) 

Civil  Engineering 

{See  Engineering.) 

Civil  I/aiv 

burden  of  proof  in,  936  n.  7. 
flight,  effect  of,  1399a. 

{See  Admissions  by  Conduct.) 
number  of  witnesses  required,  989. 
{See  Burden  of  Evidence.) 
pleadings  in,  936  n.  7. 
witnesses,  number  of,  required,  989. 

Civil  Proceedings 

burden  of  evidence  in, 

criminal  cases  contrasted,  996c. 
special  inertia,  997. 

{See  Burden  of  Evidence.) 

Claim 

adverse,  consistency  with,  1397,  1398. 
agents,  declarations  of,  1348. 
assert,  failure  to,  1393. 
failure  to  assert,  1393. 
other,  settlement  of,  1394. 
present,  1393. 

{See  Admissions  by  Conduct.) 
recognition  of,  formally  denied,  1393. 
settlement  of  other,  1394. 

Claimant 

burden  of  proof  on,  955. 


Claims 

location  of,  823. 

{See  Mining.) 

Clarendon,  Assize  of 

( See  Assize  of  Clarendon.  ) 

"  Clearance  Card  " 

railroad  operation,  use  in,  known,  930,  930 
n.  4. 

Clerks 

duties   of,    special    knowledge    as   to,    880, 
880  n.  6. 

Clerks  of  Court 

{See  Court.) 
Clubs 

acquiescence  in  book  entries  of,  1411. 

Coal  Oil 

inflammable    nature    of,    known,    707,    707 
n.  2. 

{See  Common  Knowledge.) 

Code  Pleading 

burden  of  proof,  difficulty  in  stating,  1186, 

1186  n.  3. 

{See  Administrative  Assumptions.) 
common  law  pleading,  distinguished,  51. 

alleges  constituent  facts,  51. 
statutory  pleading  distinguished,  51,  446. 
(See  also  Pleadings.) 

Code  Practice 

statutory  practice  distinguished,  446. 
(See  also  Practice.) 

Code  Procedure 

statutory  procedure  distinguished,  446. 
(See  Procedure.) 

Coke,  Iiord 

maxim  considered,  78. 

(See  Rule  of  Law.) 
ad    quaestionem    facti    non    respondent 
indices,  79. 
administrative  details,  83. 
function  of  the  jury,  82. 
incidental  findings,  80. 
preliminary  facts  conditioning  admis- 
sibility, 81. 
ad    quaestionem    juris    non    respondent 
jura  tores,  84. 
collateral  rulings,  85. 

Coke's  Maxim 

considered,  78. 

ad   quaestionem   facti   non   respondent   in- 
dices, 79. 
judge  decides  questions  of  fact,  79,  79  n. 
1. 
incidental  findings,  80. 

demonstration  not  required,  81. 
preliminary  facts  conditioning  admis- 
sibility,  81. 
administrative  considerations,  81. 

( 1 )  judge  may  hear  evidence,  81. 
action  of  appellate  courts,  81. 
criminal  cases,  rule  in,  81. 

(2)  jury    may   find    conditioning 
fact,  81. 
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Coke's  Maxim  —  cont'd. 

ad   quaestionem   faoti   non  respondent   ju- 
diices  —  cont'd. 
judge  decides  questions  of  fact — cont'd. 
preliminary  facts  conditioning  admis- 
sibility • —  cont'd. 
administrative  considerations  —  con. 
(3)   entire  matter  may  be  left  to 
the  jury,  81,  82,  83. 
objections  to  this  course,  81,  82, 

82  n.  2. 
telephone  conversation,  82. 
jury  confined  to  constituent  facts,  79. 
ad  quaestionem  juris  non  respondent  jura- 
tores,  84. 
collateral  rulings  an  illustration,  85. 
returning  general  verdicts  an  exception,  85. 
(See  General  Veedicts.) 
Cold 

effect  of,  in  refrigeration,  known,  721. 
(See  Common  Knowledge.) 

Collateral  Facts 

burden  of  evidence  as  to,  996d  n.  8. 
(Bee  Burden  of  Evidence.) 

Collections 

custom  of  making,  through  agent,  known, 
757,  757  n.  3. 

(See  Social  Lite.) 

Colonial  Possessions 

historical  facts  regarding,  786,  786  n.  9. 

Colonies 

American,  historical  facts  concerning,  792. 
(See  History.) 
Colony 

notary  public,  validity  of  acts  in,  591,  591 
n.  13. 

Combustion 

laws  of,  knowledge  as  to,  703,  703  n.  5. 
(See  Common  Knowledge.) 

Commerce 

centers  of,  knowledge  as  to,  738. 

(See  Geography.) 
historical  facts  regarding,  787. 

Commercial  Agencies 

custom  of  using,  commonly  known,  756,  756 
n.  3,  809,  809  n.  8,  821. 

(See  Social  Life.) 

Commercial  Centers 

(See  Commerce.) 

Commercial  Writings 

acquiescence  from  failure  to  object,  1412. 
(See    Admissions     by     Conduct;     Docu- 
ments.) 

Commodities 

grades  of,  knowledge  as  to,  880,  880  nn.  7 

et  seq.,  901,  901  n.  10. 
price  marks,  etc.,  special  knowledge  as  to, 

880,  880  nn.  7,  10. 
stowage  of,  nautical,  facts  as  to,  901,  901 

n.  11. 


Common  Knowledge 

defined,  691. 

a  vital  atmosphere,  692. 

administrative  advantages,  693. 

court  and  jury,  functions  of,  693,  693  nn. 
4  et  seq. 

expediting  trials,  693,  693  n.  2. 

sustaining  causes  on  appeal,  693,  693  n.  3. 
belongs  to  all  well-informed  persons,  570. 
covers  deliberative  facts,  572. 
divisions  of,  570. 

special  knowledge,   570. 

(See  Special  Knowledge.) 
forensic  necessity  for,  691,  691  n.  9. 

(a)  general  notoriety,  699. 

classes  of  facts  so  established,  700. 
facts  of   optional  admissibility,   judge 

may  dispense  with  proof,  701. 
res  gestw,  700. 

right  to  dispute  common  knowledge, 
700. 
actions  in  rem,  700,  700  n.  13. 

(b)  what  facts  are  covered  by  rule,  702. 
decisions,  illustrative  merely,  702. 

( 1 )    nature,   uniformity,    degree   of,    re- 
quired, 703. 
agricultural  seasons,  703  n.  3. 
divisions  of  time,  704. 

coincidence  days,  weeks,  months,  etc., 
704  nn.  4  et  seq. 
term  time  and  vacation,  704  nn.  8 
et  seq. 
commonly   known,    704,    704    nn.    1 
et  seq. 
English  rule,  704  n.  2. 
obstructions,  etc.,  in  water  courses,  703 

n.  1. 
properties  of  matter,  705. 
electrical,  705,  705  n.  2. 

curative  properties  not  commonly 

known,  719,  719  n.  7. 
dangerous  nature  generally  known, 

719,  719  n.  8. 
generation      and       transportation 
must  be  proved,  when,  719,  719 
n.  6. 
telephone  and   light  wires,   cross- 
ing of,  705  n.  2. 
gaseous,  719. 

coal  mines,  dangerous  gases  gene- 
rated by,  719  n.  5. 
expansive    quality,    known    when, 

719  n.  2. 
natural  gas,  qualities  of,  719,  719 

nn.  1  et  seq. 
unusual  qualities  must  be  proved, 
719,  719  n.  5. 
liquid,  707. 

coal  oil  inflammable,  707,  707  n.  2. 
effervescent  quality,  noticed  when, 

707,  707  n.  6. 
intoxicating  quality  of,  708. 

(See  Intoxicating  Liquors.) 
sea  water,   injuries  to  dry  goods 

from,  707,  707  n.  4. 
sulphuric  acid  known  to  be  eoro- 

sive,  707,   707  n.  5. 
water,  buoyancy  of,  705  n.  1. 
solid,  706. 
explosion,  liability  to,  706,  706  n. 
5. 


2214a 


TEMPOEAEY  INDEX  TO  VOLS.  I  AND  II. 


[References  are  to  Sections;  Volume  I,  sees.  1-929;  Volnme  II|,  sees.  930-1708.] 


Common  Knotvledge  ^  cont'd. 

(b)  what  facts  are  covered  by  rule  —  con. 
( 1 )    nature,    uniformity,    degree   of,   re- 
quired —  cont'd. 

properties  of  matter  —  cont'd. 
solid  —  cont'd. 
tobacco,  effects  of,  706,  706  n.  6. 
cigars  are  not  "  drugs  and  medi- 
cines," 706  n.  7. 
unusual  properties  must  be  proved, 
706  n.  5. 

(2)  science,  facts  of,  720. 

(See  Science.) 

(3)  facts  of  geography,  734. 

(See  Geqgbapht.) 

(4)  human  experience,  facts  of,  753. 
reason,  use  of,  mandatory,  753. 
standards  of  reasonable  conduct,  754. 

commonly  known,  when,  754. 

electricity,  dangers  from,  754  n.  2. 
(6)   social  life,  facts  of,  755. 
commonly  known,  when,  755. 
(See  Social  Lite.) 

(6)  history,  facts  of,  783. 

(See  HiSTOET.) 

(7)  business,  facts  of,  809. 

(See  Business.) 

(c)  how  actual  knowledge  may  be  acquired, 
848. 

actual   and  theoretical  knowledge,   rela- 
tion between,  848,  848  n.  1. 
administrative  action,  848,  848  nn.   2 
et  seq. 
function  of  the  jury,  856. 

administrative    power    of    judge,    856, 

856  n.  3. 
books  used  not  evidence,  858,  858  n.  1. 
improper    admission   of,    not    error, 

858,  858  nn.  2  et  seq. 
rejection  of,  not  assignable  as  error, 

858,  858  nn.  5  et  seq. 
encyclopaedias,  may   consult,   856,   856 

n.  2. 
"  hearsay   rule  "   inapplicable,   857. 
historical  facts,  how  proved,  857,  857 

nn.  1  et  seq. 
statutory  relief  furnished,   859,  859 
nn.  11,  12. 
histories,  examination  of,  856,  856  n.  1. 
standard  treatises,  859. 

administration,  relief  through,  864. 
res   gestcB,   exclusion  of,   864,   864 
n.  2. 
administrative  advantages  of  receiv- 
ing, 860,  862,  862  nn.  3,  4. 
hearsay    rule    the    real    objection, 
860,  860  nn.  2,  3. 
additional   arguments,    860,  860 
nn.  4  et  seq. 
deliberate  facts,  859g. 
administrative    considerations     in 

using,  859g,  859g  n.  4. 
res  gestoe  and  probative  facts  con- 
trasted,   859g,    859g    nn.    1    et 
seq. 
direct  increase  of  special  knowledge, 
859h,  859h  n.  1. 
medical    terminology,    859h,    859h 
n.  2. 
geography,  facts  of,  how  ascertained, 

859,  859  tin.  2  et  seq. 


Common  Knoirledge  —  cont'd. 

(c)  how  actual  knowledge  may  be  required 
—  cont'd. 
function  of  the  jury  —  cont'd. 
standard  treatises  —  cont'd. 

history,  works   of,  how  used,   859d. 
ancient   facts,   how   proved,   SSM, 

859d  n.   1. 
evidence    of    living    author,    when 
required,    859d,    859d   nn.    2   et 
seq. 
incidental  use,  861. 

"  expert,"   supplementing,   testing, 
etc.,  861,  861  nn.  1  et  seq. 
indirect  supplementation  by  reducing 
common    knowledge    to    posses- 
sion, 859i,  859i  n.  1. 
administrative  power  of  judge  and 
jury  compared,  859i,  859i  nn.  2 
et  seq. 
dictionaries,  859j. 
encyclopedias,  etc.,  859k. 
fact  must  be  relevant,  859i,  859i 

n.  4. 
histories,  etc.,  8591. 
law  dictionaries,  859m. 

judicial      knowledge      of     law, 
affected,  859m,  859m  nn.  1  et 
seq. 
law  reports,  859n. 

foreign   printed   volumes,   859n, 

859n  tin.  4  et  seq. 
original    papers,    best   evidence, 

859n,  859n  n.  3. 
skilled  witnesses,  required  when, 
859n,  859n  nn.  7  et  seq. 
notoriety  of  fact  must  be   estab- 
lished, 859i,  8591  n.  5. 
local    history,     rejected,    when, 

859i,  859i  n.  6. 
Utah        "  sealing       ordinance " 
noticed  in,  859i,  859i  n.  7. 
market  reports,  859e. 

admissible    when,    859e,    859e   nn. 
1,2. 
more  valid  objections,  862. 

jury   confused   by   technical  writ- 
ings, 862,  862  ti.  1. 
misleading  extracts  selected,   862, 
862  n.  2. 
no  exception  to  hearsay  rule,  863. 
early  admissions  reversed  in  sev- 
eral states,   863,   863  nn.   3  et 
seq. 
probative  facts,  859a. 

administrative    danger    of    abuse 
considered,  859a. 
induction,  complete  and  incom- 
plete, 859a,  859a  nn.  1,  2. 
mathematical    or    exact    sciences, 
859a,  859a  n.  3,  859c,  859c  nn. 
4,  5. 
almanac,  facts  of,  859c  n.  5. 
insurance  manual,  859c,  8^9c  n. 

26. 
millM'rights'   tables,    859c,    859c 

n.  24. 
mortality  tables,  859c  nn.  6  et 

seq. 
tide  tables,  859c,  859c  n.  27. 
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Common  Knoirledge .—  cont'd. 

(c)  how  actual  knowledge  may  be  required 
—  cont'd. 

function  of  the  jury  —  cont'd. 
standard  treatises  —  cont'd. 
probative  facts  —  confd. 

mathematical  or  exact  sciences  — 
cont'd. 
trade  manuals,  859c,  859c  n.  25, 
859o  nn.  28  et  seq. 
medical  treatises,  859b,  859b  nn. 
2  et  seq. 
criminal  cases,  859b,  859b  n.  5. 
moral  or  inexact  sciences,  859a. 
inexact  sciences,  859b,  859b  n.  I. 
registers    of    pedigree,    record,    etc., 
859f. 
matters     of     common    knowledge, 
when,  859f,  859f  nn.  1  et  seq. 
use  of,  regulated  by  statute,   859o, 
859o  n.  1. 
medical  text-books,   an   exception, 
859o,  859o  nn.  2,  3. 
words,    meaning    of,    how    learned, 

858,  858  nn.  5  et  seq. 

archaic   and  obsolete  words,   859, 

859  nn.  9,  10. 
scientific     treatise,     reference    to, 

859,  859  n.  8. 

(1)  judge  may  deline  to  know  fact,  849. 
a  contrary  view,  849,  849  nn.  1  et  seq. 
evidence  may  be  required,  849,  849  nn. 

5,  6,  850,  850  n.  1. 
judicial  cognizance  contrasted,  849. 
reasoning,  rules  of,  849,  849  n.  4. 

(2)  may  require  aid  of  parties,  850. 
matter  of  law,  851. 

parties,  aid  of,  cannot  be  required, 

851,  851  n.  1. 
statutes,  construction  of,  how  aided, 

851,  851  nn.  Z  et  seq. 

(3)  examination  by  judge,  852. 
almanacs,  854. 

evidence  not  required,  854  n.  1. 
historic  works,  855. 

original  documents,  855,  855  n.  1. 
standard   and  fugitive  publications, 
855,  855  nn.  2  et  seq. 
official  records,  853. 

any    helpful    source    may    be    con- 
sulted, 853,   853  nn.   1  set  seq. 
authenticated     public    documents, 
853,  853  nn.  5  et  seq. 
question    one   of   administration,    852, 
852  nn.  2  et  seq. 
inquiry  of  others,  852  n.  2. 
skilled  witnesses,  testimony  of,   865. 
additional  value  contributed  to  treat- 
ise, 865. 
authority  of  treatise,  865,  865  nn.  5,6. 
personal     views,     agreement     with, 
865,  865  nn.  3,  4. 

(d)  how  far  knowledge  is  binding,  866. 
judicial    and    common    knowledge    con- 
trasted, 866,  866  n.  I. 

matter  of  fact,  867. 

declining  to  know,  binding  on  party, 

867,  867  n.  3. 
party    favored    by    knowledge    cannot 
introduce  evidence,  867,  867  n.  6. 
a  contra>-y  view,  867,  867  n.  7. 


Common  Knowledge  —  cont'd, 

(1)    how  far  knowledge  is  binding  —  con. 
matter  of  fact  —  cont'd. 

res  gest(B,  right  to  prove,  867,  867  n.  5. 
matter  of  law,  868. 
administrative    action    final    for    the 
purposes  of  the   case,   868,  868  nn. 
11,  12. 
functions     of    presiding     judge     con- 
trasted, 868,  868  n.  5. 
parties,  agreement  of,  not  binHing  on 

judge,  868,  868  n.  1. 
statutory    construction,    evidence     re- 
jected on,  868,  868  nm.  2,  3,  12. 
stipulations,  how  far  sustained  against 
judge's   knowledge,   868,   868   nn.    6 
et  seq. 
uncontroverted    evidence,    judge    need 

not  act  upon,  868,  868  nn.  9,  10. 
wrongful    judicial    knowledge,    error, 
868,  868  n.  4. 
(e)  cognizance  as  affected  by  action  of  the 
parties,  868. 
waiver,  effect  of,  869. 

administrative  advantages  in  noticing, 

869. 
common  law  and  code  pleading,  rela- 
tive advantages  of,  869. 
criminal  cases,  rule  in,  869,  869  n.  2. 
general  proposition  of  experience,  694. 
major   premise    of    reasoning,    694,    694 
n.  6. 
evidence    constitutes    minor    premise, 
694,  694  n.   6. 
judicial  contrasted,  572. 
not  part  of  the  law  of  evidence,  691. 
particular  knowledge  distinguished,  570. 
what  knowledge  is  common,  695. 
common  knowledge  defined,  695. 
knowledge    as    affected    by    Jurisdiction, 
696. 
general    jurisdiction,    courts    of,    696, 

696  nn.  2  et  seq. 
local  courts  know  local  facts,  696. 
restricted  communities,  knowledge  in. 
697. 
legal  profession,  notoriety  in,  697. 
maritime  and  patent  causes,  697. 
potential  knowledge,  698. 

a  natural  mode  of  proof,  69^. 

hearsay    rule,    effect    of,    698,    698 
n.  3. 
no  exception  established  698. 
necessity  for  using,  B98. 
restricted  communities,  697. 
(See    Judicial    Knowledge;     Special 
Knowledge.  ) 
Common  Iiavr 

English,   judicial   knowledge  of,    586,    586, 

nn.  1  et  seq. 
foreign    and   interstate,    judicially    known, 

587,  589.  ^ 

form    of    sovereignties,    judicially    known, 

588. 
judicial  knowledge  of,  584. 

national  courts,  584. 

appeal,  knowledge  on,  585. 

Common  Law  Interrogatories 

{See   Special   Intebrogatobibs,   Common 
Law.) 
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Common  Liaw  Pleadings  Completeness  Demanded  —  cont'd. 

burden  of  proof  in,  942.  ^<=ope  of  the  canon   488. 

,rr      T,                    T,             -r,  proponent,  489,  500. 

{See  BUBDEN  of  Proof;  Pleadings.)  ^  documents,  500,  541. 

assertive  capacity,  503. 

admissions,  505,  1296,  1296  nn.  1 
et  seq.,  1302. 

{See  Admissions.) 
concessions  must  be  taken  oum 
onere,  505,  505  n.  4. 
depositions,  504. 

a  divided  practise,  504  re.  2. 
answers  may  not  be  divided,  504 
re.  4. 
general  practise,  503. 

administrative      considerations, 

503,  503  n.  6. 
voliuninous  documents,  503. 
public  records,  506. 

abstracts  of,  not  received,  506. 
completeness     of    great    impor- 
tance, 506. 
executive,  507. 

bonds,  ofiScial,  507,  507  n.  ,'5. 
entries  of  births,  deaths  and 

marriages,  507. 
plats  of  lots,  507,  507  n.  3. 
tax  lists,  507,  507  re.  4. 
extracts     from,     not     sufficient, 

506. 
full  copies  of,  admissible,  506. 
judicial,  509. 
complete  fragment  receivable, 

509,  509  re.      6. 
execution,  515. 

{See  ExEctmoNS.) 
irrelevant   portion   separated, 

509,  509  n.  4. 
judgments,  513. 

{See  Judgment  of  Court.) 
pleadings  at  law,  510. 
pleadings  in  chancery,  511. 
{See  Chancery  Pleadings.) 
statutory  interrogatories,  512. 
{See    Statutory   Intebroga- 

TOBIES. ) 

supplementation,      right     of, 

509,  509  re.  8. 
verdicts,  514. 

{See  Verdicts.) 
wills   and    probative    papers, 

516. 
{See       Wills  ;        Probative 

Papers.) 
administrative  details,  509. 
legislative,  508. 

statutes,  proof  of,  508,  508  n. 
2. 
mutilated  writings,  506. 
scope  of,  506,  506  re.  15. 
assumption  of  regularity,  506, 

506  re.  15. 
deeds,  wills,  etc.,  506. 
marginal  entries,  507,  507  fi. 

6. 
official  entries,  506,  606  n.  16. 
summaries  of,  when  admissible, 
507,  507  nn.  7,  8. 
_   administrative  details,  506. 
private  writings,  517. 

completeness    in   proof   of   or   bv. 
517,  517  re.  6. 


Commnnities,  Restricted 

common  knowledge  of,  697. 

{See  Common  Knowledge.) 

Compass 

points   of,   judicial   knowledge   as  to,   651, 

651  re.  19. 
variations  of. 

{See  SURVETINQ.) 

Competency 

witness,  in  admission  by  silence,  1420. 
(See    Admissions     by     Conduct;     Wit- 
nesses.) 

Competent  Evidence 

defined,  13. 

Completeness  Demanded 

a  canon  of  administration,  488,  541. 
conversation,  541. 

{See  also  Balance  of  Indulgence.) 
entire  transaction  may  be  shown,  522. 
connected  documents,   522,   522  re.   2. 
contemporaneousness      not      sufficient 

connection,  522,  522  re.  3. 
explanatory  facts  receivable,  522. 
examination  of  bankrupt  and  inspection 

of  books,  522,  522  re.  1. 
res  gestce,  verbal  statements  in,  522,  522 
re.  4. 
hearsay  rule,  anomaly  of,  522,  522  n.  7. 
incorporation  by  reference,  521. 
documents,  521. 

letters,  521,  521  re.   7. 
libel,  521,  521  re.  2. 
sale  with  guaranty,  521,  521  re.  3. 
administrative  details,  521,  521  rere.  5 
et  seq^. 
incorporation  by  relation,  523. 

answers  in  chancery,  523,  523  re.  2. 
answers  to  questions,  523,  523  re.  1. 
ancient  interrogatories,  523  re.   1. 
letters  in  reply  to  other  letters,  523,  523 
re.  3. 
extracts  not  sufficient,  523,  523  re.  7. 
administrative  details,  523,  523  re.  8  et 
seq, 
criminal  cases,  523  re.  10. 
obligation  to  ofifer  documents  produced  in 
response  to  notice,  524. 
English  rule,  524. 

a  contradictory  view,  525. 

administrative      considerations      in 

favor  of,  525. 
adopted    in    minority    of    American 
states,  525,  525  re.  6. 
a  discredited  practise,  525,  525  re.  7. 
abandoned  in  England,  525,  525  re.  4. 
adopted   in    a   majority   of    American 

states,  525,  525  re.  5. 
reasons  for,  524. 
rule  as  a  matter  of  principle,  525. 
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Completeness  Demanded  —  cont'd. 
scope  of  the  canon  —  cont'd. 
proponent  —  cont'd. 
documents  —  cont'd. 

private  writings  —  cont'd. 

corporation,   books     of,     produced 

when,  517. 
corporation,      records      of,     how 
proved,  517. 
books    of    corporation,    produc- 
tion of,  517. 
certificate     of     proper      officer, 

517. 
examined  copy,  517. 
other  modes  of  proof,  517,  517 

n.  3. 
private  records,  517  n.  1. 
sworn  copy,  517,  517  n.  1. 
oral  statements,  489,  541. 

admissions,  490,  1296,  1296  nn.  1  et 
seq. 

(See  Admissions.) 
anomalous  character  of,  490. 

operation  of  procedure,  490. 
completeness   demanded,   491,   491 

nn.  6  et  seq. 
opponent  may  supplement,  492. 
opponent's   reason  for   demanding 

completeness,  490. 
parol,  491. 
admissions  by  conduct,   491,   491   n. 

5. 
assertive  capacity,  489. 

considerations    effecting    adminis- 
trative action,  489. 
confessions,  492. 
criminal  cases,  492. 

civil  contrasted,  492. 
opponent  may  supplement,  492. 
written,  practise  as  to,  492. 
American  rule,  492,  492  n.  6. 
English  rule,  492,  492  n.  4. 
prejudice  to  third  persons,  492. 
independent  relevancy,  489,   493. 
admissions    and    confessions    con- 
trasted, 493  n.  3. 
conflicting    statements,    effect    of, 

489. 
opponent    may    supplement,     493, 

493  nn.  5  et  seq. 
res  gestw  an  exception,  494. 
oral  contracts,  494. 
rights  of  a  proponent,  489. 

limitation  imposed  by  the  canon 
of  completeness,  489. 
administrative    problem    stated, 
489. 
statement  must  have  been  intended, 
489  n.  2. 
opponent,  518. 

independent  relevancy,  518. 
documents,  518. 
pleadings,  519. 

(See  Pleadings.) 
private  writings,  520a. 

{See  Private  Weitings.) 
public  records,  520. 

{See  Public  DoctnuENTS.) 
right  of  supplementation,  518. 
oral  statements,  495,  541. 
former  evidence,  498. 


Completeness  Demanded  —  cont'd. 
scope  of  the  canon  —  cont'd. 
opponent  —  cont'd. 

oral  statements  —  cont'd. 
independent  relevancy,  499. 
incorporation  by  reference,  499. 
rules  apply  to  oral  statements, 
499. 

{See  Documents.) 
probative  effect,  496. 
right  of  initiative,  497. 
administrative  considerations,  497. 

(a)  correct     proponent's     theory, 
497. 

(b)  establish     disconnected      fact, 
497. 

right  to  supplement,  495. 
administrative  control,  495. 
advance    a    different    hypothesis, 
495. 
burden  of  evidence,  495. 
forensic  considerations,   495. 
ascertain  correct  meaning  of  state- 
ments, 495. 
limits  of  right,  496,  496  nn.  5  et 
seq. 
early  rule,  496,  496  n.  8. 
independent  relevancy,  500. 
corroboration,  501. 
notice  to  quit,  etc.,  502. 
pleadings  at  law,  500. 
rights  of  proponent,  500. 
judgment,  501. 

administrative  details,  501,  501 

nn.  10  et  seq. 
criminal  cases,  501. 
docket    entries,    not    sufficient, 

501. 
entire  record  required,  501,  501 

n.  2. 
equity  causes,  501,  501  n.  5. 
execution,  jurisdiction  to  issue, 

501,  501  nn.  IS  et  seq. 
minimum  of  requirement,  501. 
pleadings,  when  required,  501. 
recitals,  effect  of,  501. 
transactions,  541. 
surplusage  rejected,  526. 

inadmissible  portion  excluded,  526. 

Component  Facts 

defined,  45,  49. 

compound  facts,  compared  with,  46. 
constituent  facts,  compared  with,  46,  49. 
"facts  in  issue"  as,  45  n.  1. 

issue  defined,  48  n.  14. 
natural  and  judicial  inquiries   contrasted, 
45. 
larceny  as  an  illustration,  45. 
nodules  on  rule  of  law,  49. 

actions  without  pleadings,  49. 
not  part  of  reality  of  nature,  45. 
probative  facts  contrasted,  44,  45,  46. 
a  difference  in  relation,  46. 
larceny  as  an  illustration,  46. 
legal  relevancy,  46. 
probative  effect  of  constituent  facts,  48. 
subordinate  propositions  of  fact,  45. 
[See  also  Facts.) 
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Compound  Facts 

defined,  44,  49. 
component  contrasted,  46. 
constituent  contrasted,  46,  49. 
probative  contrasted,   44,   45. 
simple  contrasted,  44. 

(See   Simpm;  Facts.) 
most  facts  are  compound,  44. 
{See  also  Facts.) 

Compounds,  Cooking 

(See  Cooking  Compounds.) 

Compromise 

admissions  by,  1394. 

(See  Admissions  by  Conduct.) 
offers  of,  1439. 

Compromise,  Offers  of 

admissions  contrasted,  1439. 
admissions  must  have  been  intended,  1440. 
by  whom  made,  1445,  1448. 
agent,  1448,  1448  nn.  1,  2. 

authority  must  be  shown,   1447  n.  2, 
1448,  1448  n.  2. 
wife  for  husband,  1448,  1448  n.  2. 
defendant,  1447,  1447  nn.  1,  2. 

third   persons,   negotiations   with,   ex- 
cluded, 1447  n.  2. 
plaintiff,  1445,  1445  nn.  1  et  seq. 

other  object  than  to  buy  peace,  1446, 
1446  nn.  1,  2. 
arbitration,  obtaining  an,  1446,  1446 
n.  2. 
willingness    to    consider    offer,     1446, 
1445  n.  3. 
"  compromise  "  a  misleading  term,  1469  n. 

1. 
concession  regardless  of  truth,  1441. 
concessions  of  liability  received  when,  1442, 
1464. 
accepted  offers,  1442,  1442  nn.  1  et  seq. 
accord  and  satisfaction,  proof  of,  1442, 

1442  n.  5. 
executory  contracts,  not  provable  when, 

1442  n.  4. 

assumption  of  liability,  1444,  1444  nn.  1 
et  seq. 

civil  actions,  1444,  1444  n.  7. 

criminal  cases,  1444,  1444  n.  8. 
incidental  admissions  of  liability,   1443, 

1443  nn.  1  et  seq. 

distinct,  1443,  1443  nn.  2  et  seq. 
earlier  law,  a  contrary  view,  1443  n.  7. 
implied,  1443,  1443  n.  5. 
retraction  of  libel,  offer  of,  1443,  1443 

n.  8. 
specific,   of   an   individual   fact,    1443, 
1443  n.  6,  1451  et  seq. 
moral     obligation,     expression     of, 

1443,  1443  n.  9. 
opinion  excluded,  1443,  1443  nn.  10, 
11. 
liability  assumed,  1444,  1444  nn.  1  et  seq. 
concessions  of  liability  rejected,   1452. 
confessions  contrasted,  1439. 
criminal  cases  in,  1399. 
explanation  permitted,  1449. 

liability  a  difficult  inference,  1449,  1449 

nn.  i,  2. 
question  for  jury,  raised  by,   1449. 
compromise  rule,  peculiarity  of,  1449. 


Compromise,  Offers  of  —  cont'd. 

independent  relevancy,  1450,  1450  nn.  1  et 
seq.,  1471. 
costs  may  affect,  1450,  1450  n.  3. 
explanation  of  delay,  1450,  1450  n.  4. 
mental  states,  1450,  1450  nn.  5  et  seq. 
evidence  rejected,  1450,  1450  nn.  10,  11. 
bad  faith,  1450,  1450  n.  10. 
New  York  rule,  1450  n.  7. 
good  faith,  1450,  1450  nn.  7,  8. 
knowledge,  1450,  11450  n.  11. 
waiver,  1450,  1450  n.  6. 
statement,  explanation  of,  1450,  1450  ». 
2. 
intervention  of  procedure,  1446. 
judgment,    offers    of,    distinguished,    1441, 

1441  n.  8. 
probative  force,  infirmative  considerations, 

1439,  1443  n.  11. 
reasons  for  the  rule,  1440  n.  1,  1469. 
misleading  jury,  danger  of,  1470. 

reason  considered,  1470,  1470  nn.  1  et 
seq. 
formal    procedure,    evolution    from, 
1470,  1470  n.  1. 
psychological     problems,     solution 
of,  1470,  1470  nn.  2  et  seq. 
jocularity  or  other  intent,  1470. 
reservation,     express    or    implied,    sug- 
gested, 1441,  1441  nn.  5,  6. 
value  of  peace,  1469,  1469  nn.  1  et  seq. 
a  heavy  social  price,  1469. 
rule  of  exclusion  stated,  1440,  1440  nn.  1 
et  seq. 
acts    are   within   the    rule,   when,    1440, 

1440  n.  3. 
collateral   purposes,   inadmissibility  for, 
1441,  1441  n.  1. 
impeachment    by    contradiction,    1441, 
1441  n.  2. 
scope  of  rule,  1440. 

admission  of  having  made,  1440  n.  3. 
attempts   to   compromise   rejected,    1440 

n.  1. 
collateral  purposes,  1441,  1441  n.  1. 
contradictory  statements,  impeachment 

by,  1441,  1441  n.  2. 
knowledge,  proof  of,  1441  n.  2. 
criminal  cases,  1441  n.  2. 
documents     prepared     for     compromise, 
1441,  1441  «.  3. 
other  purposes,  availability  for,  1441, 

1441  n.  4. 
plan,  rule  does  not  apply  to,  1441  n.  3. 
extended   doctrine    defeated,    1455,    1455 
nn.  7  et  seq. 
arbitrators;  1455,  1455  n.  8. 
referees,  1455,  1455  n.  9. 
fact  of  offer,  1440,  1440  n.  4. 
future  offer,  intimation  of,  1440,  1440  n. 

5. 
liability  alone  involved,  1444,  1444  n.  6. 
terms  of  offer,  1440. 
specific  admissions,   1443,   1443  n.  6,   1451 
et  seq. 
admissibility  of,  reasons  for,  1451,  1451 
vn.  1  et  seq. 
a  contrary  view,  1451,  1451  n.  6. 
agent,   authorizing  compromise  by,  not. 

1461  n.  2. 
compromise  negotiations,  connected  with, 
not  fatal,  1462,  1462  nn.  1  et  seq. 
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Compromise,  Offers  of  —  cont'd, 
specific   admissions  —  cont'd. 
"in  confidence,"  effect  of,  1451  n.  3. 
partial  incompetency  of  statements,  1454, 

1454  nn.  1  et  seq. 

jury,  leaving  matter  to,  1454,  1454  n. 

3. 
peace,   treaties  for,  assisted,   1455,   1455 

nn.  1  et  seq. 
a  contrary  rule,  1455  1455  nn.  5,  6. 
value    of    main   rule    impaired,    1455, 

1455  n.  3,  4. 

pendency  of  compromise,  effect  of,  1453. 
probative  force,  effect  on,   1453,   1453 
n.  2. 
subsequent    to    negotiations,    competent, 

1452,  1452  n.  7. 
"  without     prejudice,''     effect    of,     1451 
n.  3. 
statements  as  to  existence  of  independent 

facts  received,  1467. 
value  of  rule,  1441,  1441  n.  7,  1471,  1471 
nn.  1,  2. 
judicial  indorsement,   1441,   1441   nn.   9, 
10. 
waiver,  effect  of,  1440  n.  2. 
what  offers  are  for  peace,  1456. 
determining  factors,  1459. 

amount  suggested,  1459,  1459  nn.  1  et 
seq. 
marked  discrepancy,  effect  of,  1459, 

1459  n.  7. 
tender  of  whole  amount,  1459  n.  4. 
time,  1460  nn.  1  et  seq. 

dispute,  existence  of,  1460,  1460  nn. 

1,  2. 
litigation,  pendency  of,  1460,  1460  n. 

3. 
negotiations,  existence  of,  1460,  1460 
n.  4,  1467,  1467  nn.  1,  2. 
authority,  Icnown  lack  of,  effect  of, 

1462,  1462  nn.  4,  5. 
designation,  not  conclusive,   1460, 

1460  n.  5,  1467,  1467  nn.  1,  2. 
present     claim     must    relate     to, 

1460,  1460  mn.  4,  6. 
prior  offers,  effect  of,  1461,  1461 

nn.  1  et  seq. 
subsequent  offers,  effect  of,  1462, 
1462  nn.  1  et  seq. 
intent,  a  question  of,  1457,  1457  nn.  1  et 
seq. 
declarant   may   testify    as    to    actual, 

1458  n.  3. 
designation  not  conclusive,  1457  n.  1, 
1459,  1459  nn.  5,  6. 
nor  essential,  1457  n.  1. 
function  of  the  court,  1458,  1458  wn.  1 
et  seq. 
appellate  court,  action  of,  1458  n.  2. 
inertia  of  judge,  1458,  1458  n.  7. 
fraud,  1458  n.  1. 

lapse  of  time,  effect  of,  1458  n.  1. 
mistake,  1458  n.  1. 
waiver,  1458  n.  1. 
inference  forbidden  to  witness,  1458, 
1458  n.  5. 
"settlement,"  ambiguity  of,  1457  re.  5. 
voir   dire,    function   of   judge   on,    1456, 
1456  n.  1. 


Compromise,  Offers  of  —  cont'd. 

"  without  prejudice,"  1458  n.  3,  1463,  1463 
nn.  1  et  seq. 
Canadian  practice,  1468. 

good  faith  required,  1467,  1467  n.  2. 
English  practice,   1464. 
admission,  use  as  an,  1467. 
correspondence,   1465. 

initial   letter,   reservation   in,    1465, 

1465  n.  2. 
initiation,  by  whom  made,  immate- 
rial, 1465,  1465  nn.  4,  5. 
retroactive,     effect     of     reservation, 
1465,  1465  n.  3. 
express  reservation,  necessity  for,  1464, 
1464  nn.  1  et  seq. 
written  or  oral  form,  not  material, 
1465,  1465  n.  6. 
scope  of  reservation,  1464,  1464  nn.  5, 
6. 
conduct,   admissions  by,   1464,   1464 

n.  7. 
independent  facts,  1464,  1464  nn.  5, 

6. 
law  or  equity,  1465,  1465  «.  8. 
liability,  concession  of,  1464,  1464  n. 

5. 
tort  or  contract,  1465,  1465  n.  7. 
equalization  of  rights,  1463,  1463  n.  2. 
independent  relevancy,  1464  n.   5,   1466, 
1466  nn.  1  et  seq. 
costs,  effect  on,  1464  n.  5. 
good  faith,  1464  n.  5. 
limitations,   statute  of,  removing  bar 
of,  1466,  1466  n.  4. 
meaning  of  phrase,  1458  n.  1,  1464  n.  3. 
New  Jersey  rule,  1458  n.  3. 
New  York,  rule  in,  1458  n.  3. 
phrases  similar  to,  use  of,  1458  n.  3. 
reservation  may  be  implied  from  circum- 
stances, 1458  re.  4. 
restriction,  implications  from,  1463,  1463 

nn.  3,  4. 
{See  Admissions  by  Conduct;   Settu^ 

MENT.) 

Compulsory  Process 

admissions  under,  1294. 

(See    Admissions;     Confessions;     Selp- 

( INOEIMINATION. ) 

Compurgation 

form  of  trial  explained,  269d. 
decline  of  compurgation,  269h. 

abolished,  269h. 

growth  of  indebitatus  asswmpsit,  269h. 

particulars  of  trial  stated,  269h  n.  3. 

administrative  details,  269h  n.  3.         ' 
manorial  courts,  269f  re.  4. 
number  of  compurgators,  269  e. 

assach  in  Wales,  269e  re.  1. 

charters  of  London,  269e  n.  2. 
popular  courts,  county,  269f. 

laws  of  Canute,  269f  re.  4. 
popular  courts,  hundred,  269f. 

laws  of  Canute,  269f  re.  5. 

laws  of  Edgar,  269f  re.  5. 

laws  of  Edward,  269f  re.  5. 
royal  courts,  269g. 

criminal  actions,  269g  re.  1. 

real  actions,  269g  re.  3. 
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Compurgation  —  cont'd. 

Lille,  compurgation  in,  269d  n.  2. 
who  excluded  269d  n.  4. 

{See  also  Jukt.) 

C  ompntations 

engineering,  knowledge  as  to,  886,  886  n.  4. 

Conclusions 

admissions,  when  received  in,  1293. 
{See  ADMISSIONS;  Opinion.) 

Conclusive  Evidence 

defined,  in.  1,  14. 
an  inappropriate  designation,  14. 
axioms,  14. 

direct  acts  of  consciousness,  14. 
equivalents     prescribed     by     substantive 
law,  14. 
lost  grant,  14. 
moral  evidence  necessarily  inconclusive, 
14. 

[See  also  Evidence.) 

Condnsive  Presumptions 

growth,  modes  of,  1161. 
incapacity  of  children,  1161,  1161  n.  3. 
judgment,  correctness  of,  1161,  1161  n.  2. 
presumptions  of  law  contrasted,  1161,  1161 

n.  4. 
psewdo-presumptions,  1160,  1160  n.  1. 
scope  of,  1162. 

attesting  witnesses  to  ancient  writings, 
1165,  1165  nn.  1,  2. 
death  of,  presumed  when,   1165,   1165 
nn.  3  et  seg. 
procedure,   a  matter  of,   1165,   1165 
n.  6. 
rule  as  to  proof  by,  stated,  1165  n.  2. 
an  administrative  necessity,  1165  n. 

2. 
corroboration  demanded,  1165,  1165 

nn.  7  et  seg. 
suspicion,    circumstances     of,     1165, 
1165  nn.  10,  11. 
proprietors'  records,  1165  n.  11. 
fictions,  1162. 

stock-holders   in  federal   courts,   1162, 
1162  nn.  1  et  seg. 
libel,  malice  in,  1164,  1164  nn.  1  et  seg. 
damages,   effect   of   actual  malice  on, 

1164  n.  3. 
express  malice,  required  when,  1164a, 
1164a  n.  1. 
malicious  mischief,  1164a,  1164a  M.  3. 
malicious    obstruction    of    railroad, 

1164a,  1164a  n.  2. 
no  presumption  of,   1164a,  1164a  n. 

1. 
proof  of,  how  made,  1164a  n.  1. 
substantive  law,   transfer   of,   1164a 
n.  1. 
libelous  per  se,  use  of  phrase,  1164  w.  1. 
other      publications,     extracts     from, 
1164  n.  1. 
lost  grant,  1163. 

a  presumption  of  law,  1163,  1163  n.  1. 
Indian   lands,   taxation   of,    1163a 
n.  1. 
when  conclusive,  1163a,  1163a  nn.  2, 
3. 
dereliction,  1163a  n.  1. 


Conclusive  Presumptions  —  cont'd. 
scope  of  —  cont'd. 
lost  grant — -cont'd. 

a  presumption  of  law  —  cont'd. 
when   presumption    does    not   arise, 
1163,  1163  nn.  2,  3. 
English  rule,  1163  n.  1. 

act  of  parliament,  presumed  when, 

1163?J.  1. 
Crown  grant,  1163  n.  1. 
enrollment  presumed,  1163  n.  1. 
immemorial  custom,  1163  n.  1. 
may  negative  grant,  when,  1163  n.  1. 
prescription  shown,  when,  1163  n.  1. 
inference  of  fact,  1163b. 
stock-holders,  liability  of,  1161,  1161  n.  1. 
{See  also  Presumptions.) 

Condemnation  Proceedings 

burden  of  proof  as  to,  955. 

Condition 

change  in,  symptoms  as  to,  915,  915  n.  4. 

Conditional  Relevancy 

bearing  apparent,  375. 

administrative  assumptions,  375  n.  1. 

expedite  trials,  375. 
bearing  not  apparent,  376. 

evidence  admissible  de  bene,  376. 

questionable  administration,  376. 

rulings  on  cross-examination,  376  ir.  2. 
{See  also  Rei,evanct.) 

Conditions,  Bodily 

(See  Bodily  Conditions.) 

Conditions,  Physical 

{See  BODiLT  Conditions.) 
Conduct 

admissions,  1392-1438. 

{See  Admissions  bt  Conduct.) 
consistent,  admissions  by,  1397,   1398. 
inconsistent,   1393. 
proper,    historical    facts   bearing    on,    783, 

783  nn.  7,  8. 
reasonable,  standards  of,  known,  754,  768. 

768  nn.  5,  6. 

Conduct,  Admissions  by 

{See  Admissions  by  Conduct.) 

Conduct,  Consequences  of 

intention  as  to,  a  psMerfo-presumption,  1166. 
(See  also  Presumptions.) 

Conductors 

railroad,   duties  of,  knowledge  as  to,  920, 

920  n.  1,  930,  930  n.  6. 
street  railway,  testimony  of,  927,  927  «,  10. 

Confessions 

defined,  1472,  1472  n.  2,  1475,  1475  nil.  8.  9. 
liability   must  be   conceded,    1475,    1475 
nn.  8,  9. 
a  confusing  subject,  1472. 
acquiescence,  rules  of,  applicable  to,  1420. 

(See  Admissions  by  Conduct.) 
admissions  distinguished,  1233,  1476.  1609 

n.  3. 
compulsion  to  speak,  1481. 
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Confessions  —  cont'd. 

early  views  regarding,  1472  n.  4. 
form  of,  1472  n.  4,  1564. 

by  conduct,  1564,  1564  n.  4. 
extrajudicial,  1564,  1564  n.  2,  1570. 
defined,  1567,   1567  nn.   1,  2,  1570. 
judicial  contrasted,   1567,  1567  nn.  1, 
2,  1570,  1570  n.  3. 
false    doctrine,    evolution    of,    1570, 
1570  nn.  4,  5. 
stare  decisis,  effect  of,  1570,  1570  nn. 

judicial,  1472  n.  4,  1564,  1564  n.  1. 
defined,  1546  n.  3,  1567,  1567  nn.  1,  2. 
extrajudicial    contrasted,     1567,     1567 

nn.  1,  2. 
levamen  probationis,  1568,  1568  nn.  1 

e*  seq. 
oath  not  required,  1569,  1569  n.  7. 
original  type,  1472  n.  4,  1568,  1568  n. 

2. 
pleading,  1568,  1568  vn.  1  et  seg. 
demurrer  is  not  confession,  1568  n. 

10. 
plea  of  guilty,  1568,  1568  nn.  1  et 
seq. 
civil  cases,  received  in,  1568  n.  8. 
co-conspirator,  plea  of,  1568,  1568 

n.  12. 
how  proved,   1568,   1568  nn.   1,   5 
et  seq. 
magistrates'  records,  parol  evi- 
dence of,  1568  n.  1. 
reluctance    of    judges    to    accept, 

1472  n.  4,  1568  n.  5. 
special  pleas,    1568,   1568  mi.   10, 
11. 
testimony,  1569. 

another  criminal  case,  1569,  1569  n. 
3. 
arrest,  effect  of,  1569  re  3. 
bankruptcy      commissioners,      1569, 

1569  n.  6. 
civil  cases,  1569,  1569  n.  4. 
ecclesiastical  courts,  1569,  1569  n.  5. 
preliminary    hearing,    former    trial, 
etc.,  1569,  1569  n.  2. 
oral,  1564,  1571. 

anyone  may  prove,  1571,  1571  re.  5. 
questions  and  answers,  1571,  1571  nn. 
2  et  seq. 
assuming    guilt,    immaterial,    1571, 

1571  re.  3. 

questions,  use  of,  1564,  1564  n.  6. 
written,  1564,  1564  n.  3,  1572. 

adoption  by  declarant,  1572,  1572  rere. 

1  et  seq. 
authentication  of  writing,   1572,   1572 
nn.  4  et  seq. 
signature,   how  far  essential,   1572, 

1572  nn.  5  et  seq. 
thumb-mark,  not  sufficient,  1572  n.  2. 

"  best    evidence "    rule    applied,    1573, 

1573  nn.  1  et  seq. 

parol  proof,  admissible  when,  1573, 
1573  nn.  2,  3. 
interlineations,  effect  of,  1572  re.  4. 
letters,  use  of,  1574.  1574  n.  1. 
magistrates,     committing,     statements 
before,  1572,  1572  re.  12. 
questions    and    answers,    effect    of, 
1572,  1572  re.  12. 


Confessions  —  cont'd. 
form  of  —  cont'd. 
written  —  cont'd. 
proof  of,  1572,  1572  n.  8. 

stenographer's       notes       admissible, 
1572,  1572  «.  8. 
confrontation,    right    of,    not    in- 
fringed, 1572,  1572  n.  8. 
reading  into  evidence,   1572,   1572  nn. 
9,  10. 
omitting  names  of  others,  1572,  1572 
nn.  9  et  seq. 
translation,    correctness    of,    must    be 
proved,  1572  re.  3,  1574,  1574  nn. 
2,  3. 
admission,  effect  of,  1574,  1574  re.  2. 
substance     of     testimony     sufficient, 
1572  n.  3. 
warning,  requirement  of,  1572,  1572  re. 
13. 
independent  relevancy,    1575. 

assertive   capacity,    distinguished,    1576, 
1576  n.  3. 
a  baseless  distinction,  1576,  1576  n.  3, 
2580. 
consciousness   of   guilt,    acts    indicating, 

1575  re.  1. 
contradiction,  1575,  1575  n.  2. 

a  contrary  view,  1575,  1575  re.  3. 
writing,  1576. 

inscribing    a    photograph,    1576,    1576 

re.   1. 
signature,  as  specimen  of  handwriting, 
1576,  1576  re.  2. 
introduction  into  evidence,  1577. 

administrative  problems,   1577,  1577  nn. 
1,  2. 
leaving  entire  matter  to  jury,  1577. 

(1)  voir  dire,  course  pursued  on,  1577. 

(2)  presence  of  the  jury,  1577. 
waiver,  effect  of,  1578,  1578  n.  8. 

defendant  must  object  to  confession, 
1581  n.  4. 
(1)  voir  dire,  hearing  on,  1578,  1578  nn. 
1  et  seq. 
administration,  largely  a  question  of, 

1578  re.  7. 
appellate  courts,  action  of,  1586,  1586 
rere.  3  et  seq. 
discretion   said   to   have   been   exer- 
cised, 1586  re.  1. 
matter   of   law,   finding  said   to  be, 

1586  n.  4. 
reversal,  grounds  for,  1586,  1586  nn. 
1  et  seq. 
law,  error  in,  1586,- 1586  re.  4. 
subsequent  admissible  confession,  ef- 
fect of,  1616,  1616  re.  4. 
burden  of  evidence  on  defendant,  1578, 
1578  rere.  2  et  seq. 
arrest,  contrary  rule  in  case  of,  1578 

re.  5. 
defendant's    statement    not    conclu- 
sive, 1581  II,.  4. 
insanity  may  be  shown,  1581  re.  4. 
statutory  regulation,  1581  n.  4. 
prejudicial  error,  what  is,  1581 
re.  4. 
involuntary    nature,    established    in 
government's  case,  1578,  1578  re.  6. 
relevant   facts,    right   to    introduce, 
1581,  1581  nn.  13  et  seq. 


2222a 


TEMPOEAEY  INDEX  TO  VOLS.  I  AND  II. 


[References  are  to  Sections;  Volnme  I,  sees.  1-929;  Volume  II',  sees.  930-1708,] 


Confessions  —  cont'd. 

introduction  into  evidence  — -  cont'd. 
(1)   voir  dire,  hearing  on  —  cont'd. 
cross-examination,  right  to,  defendant 

has  no,  1581,  1581  nn.  11,  12. 
hearing  defendant,   1581. 

circumstances     and     characteristics, 

1581,  1581  n.  4. 
impeachment     by      defendant     per- 
mitted, 1584,   1584  nn.  1,  2. 
contradiction,  1584,  1584  n.  2. 
judges'  right  to  permit,   1581,   1581 
nn.  1  et  seq. 
different     course     adopted,     1581, 
1581  nn.  5,  6. 
administrative  considerations  in 

favor  of,  1581,  1581  n.  7. 
no   error   in,   when,    1581,    1581 
nn.  8  et  seq. 
direct  and  cross-examination,  1581 
n.  3. 
statutory  provisions,  1582,  1582  nn. 
1  et  seq. 
cross-examination,  right  to,   1582, 

1582  n.  2. 
denials  permitted,   1583,  1583  nn. 

1,  2. 
inconsistent  statements  by  declar- 
ant,  immaterial,   1582,    1582   n. 
10. 
intoxication  may  be  set  up,  1582, 

1582  nn.  8,  9. 
misunderstanding  may  be  claimed, 

1582,  1582  n.  7. 
offering   evidence   on   own  behalf, 

1582,  1582  nn.  3  et  seq. 
rebuttal  allowed,  1583. 
rebuttal   before   jury,    insufficient, 
1582,  1582  n.  6. 
presiding  judge  determines  admissibil- 
ity of  confession,  1588,  1588  n.  1. 
jury,  action  of,  not  controlled,  1588, 
1588  n.  2. 
Georgia,  rule  in,  1588  n.  1. 
leaving  question  to  the  jury,   1588, 

1588  n.  6. 
matter  of  law,  spoken  of  as  being, 

1588  n.  1. 

reversal  for  error,  when,  1588,  1588 
nn.  3,  4. 
conflicting  evidence,  none  on,  1588, 
1588  n.  5. 
trial  judge  may  reverse  his  finding, 

1589  n.  1. 
prosecutor,  burden  on,  1579. 

accusEttion,  effect  of,  1580,  1580  n.  4. 
all    attendant    facts,    stating,    1580, 

1580  n.  3. 
American  rule,  1579,  1579  nn.  2  et 
seq. 
construction    must  he   reasonable, 
1579,  1579  n.  8. 
.early   English   practice,    1579,    1579 

n.  1. 
negativing   the   inducement   by   any 
one,  1580,  1580  n.  1. 
contrary  views,  1580  re.  2. 
persons   in   authority,    1580,    1580 
n.  2. 
predicate  of  admissibility,  to  be  laid 
when,  1578  re.  4. 


Confessions  —  cont'd. 

introduction  into  evidence  —  cont'd. 
{ 1 )   voir  dire,  hearing  on  —  cont'd. 
prosecutor,  burdesn  on  —  cont'd. 
proof,  how  made,  1579,  1579  nn.  4  et 
seq. 
inference    permitted,    1579   nn.   4, 
6. 
rule  in  Canada,  1579  re.  2. 
scope  of  the  inquiry,  1585. 

conclusion    deemed   sufficient,   when, 

1585,  1585  re.  2. 
res  ffestcB  of   confession,   1585,   1585 
n.  1. 

(2)  hearing  of  jury,  1587. 
admissibility,     not     controverted     in, 

1587,  1587  re.  1. 

a  question  of  administration,   1587, 
1587  re.  4. 
appellate  courts,  action  of,   1587, 
1587  re.  5. 
removal  of  jury,  motion  for,  1587,  1587 
n.  2. 
disallowance     of,     not     prejudicial, 
when,  1587,  1587  re.  2. 

(3)  leaving,  question  to  the  jury,  1588, 
1588  rere.  6,  7. 

admissibility  vs.  weight,  1588  re.  10. 
bad  administration,  when,  1588  re.  11. 
conflicting   evidence   warrants   such    a 

course,  1588,  1588  re.  7. 
expediting   trial,    advantage   of,    1588, 

1588  re.  10. 
function  of  the  jury,  1589. 

cross-examination,  rights  of  accused 

to,  1590,  1590  nn.  1  et  seq. 
probative  weight,   determination  of, 
1589,  1589  rere.  1  et  seq. 
accused    may    attack,    1589,    1589 

re.  2. 
preliminary     finding,     effect     on, 
1589,  1589  rere.  3  et  seq. 
matter  of    right,    course    said  to  be, 

1588,  1588  re.  8. 

a  contrary  view,  1588  re.  7. 
optional  with  trial  judge,  when,  1588, 
1588  re.  9, 
opposing  administrative  canon,  1588 

re.  12. 
power   of   submission   refused,   1588, 
1588  re.  12. 
permitting    consideration    by    jury,    a 

gain,  1588,  1588  re.  11. 
waiving  decision  by  judge,  1588  re.  7. 
may  be  made  at  any  time,  1475  re.  2. 
number  of,  1616. 

no  restriction  on,  1616,  1616  re.  1. 
subsequent   admissible   confession,   effect 
of,  1616,  1616  re.  4. 
order  of  proof,  elastic,  1616. 

rebuttal,  at  stage  of,  1616,  1616  re.  3. 
persons  in  authority,  who  are,  1472  re.  14. 
primary    evidence,    constituted    by,    1470, 

1476  rere.  10,  11. 
probative  force,  1472  re.  3. 

a  question  for  the  jury,  1602,  1602  rere.  1 
et  seq. 
construction  of  ambiguous  statement, 
1602  re.  6. 


TEMPOKAEY  INDEX  TO  VOLS.  I  AND  II. 


2223a 


[Beferences  are  to  Sections;  Volume  I,  sees.  1-929;  Volume  II»  sees.  930-1708.] 


Confessions  —  cont'd. 
probative  force  —  cont'd. 

a  question  for  the  jury  —  cont'd. 
may  believe  whole  or  any  part,  1602 
nn.  1  et  seq. 
reason,  limitations  imposed  by,  1604 

n.  6. 
statement  to  be  weighed  as  a  whole, 
1604,  1604  nn.  1,  6  et  seq. 
preliminary     ruling,     effect   of,    1602, 

1602  n.  1. 
procedural    rule,    jury    may    enforce, 

1602  n.  3. 
reasonable  doubt,  1603,  1603  nn.  1,  2. 
rights  of  defendant,  1602,  1602  nn.  4 
et  seq. 
deliberative  facts,  1602,  1602  n.  7. 
alibi,  1602,  1602  n.  7. 
writing,  increase  of  force  due  to,  1602 
n.  1. 
accuracy    in    details,    unimportance    of, 

1608  n.  5. 
compulsion  to  speak,  not  dictating  pur- 
port,   effect    of,    1481,    1481    nn.    1    et 
seq. 
corroboration    required,    1595,    1595    nn. 
1  et  seq. 
corpus  delicti,  proof  of,  1595,  1595  n. 
6,  1600,  1600  nn.  1  et  seq. 
circumstantial      evidence     sufficient, 

1601,  1601  nn.  2  et  seq. 
civil  cases,  rule  in,  1600  n.  2. 
confession  cannot  establish,  and  also 
implicate    accused,    1600,    1600 
nn.  1,  2. 
extent  of  corroboration   required, 

1600,  1600  nn.  3  et  seq. 
probative  effects  may  be  blended, 
1600  n.  6,  1601,  1601  n.  1. 
same    facts    proving    both    ele- 
ments, 1600  n.  6. 
defendant's      connection      may      be 

shown  by  confession,  1595  n.  6. 
partial    confession,    effect    of,    1600 

n.  5. 
slight  corroboration  sufficient,   1600, 
1600  nn.  6  et  seq. 
English  and  Canadian  rule,  1595,  1595 

71.7. 

evidence,  not  a  rule  of,  1598,  1598  nn. 
1  et  seq. 
administration,    exercise    of,     1598, 
1598  n.  1. 
reason  vs.  procedure,    1598,    1598 
nn.  2  et  seq. 
logical  operation  of,  1600  n.  7. 
may  apply  either  to  corpus  delicti  or 

defendant's  connection,  1600  re.  7. 
not  sufScient,  when,  1597  n.  1. 

Georgia  rule,  1597  re.  1. 
order  of  evidence,  1599,  1599  nn.  1  et 
seq. 
appellate  court,  action  of,  1599,  1599 

nn.  3,  4. 
logical,   may  be  varied,   1599,   1599 
rere.  1,  2. 
reasonable  doubt,  proof  beyond,  not  re- 
quired, 1597,  1597  re.  8. 
statutory  regulations,  1595,  1595  ««.  2 
et  seq. 


Confessions  —  cont'd. 
probative  force  —  cont'd. 

corroboration  required  —  cont'd. 
what  constitutes,  1597,  1597  wre.  1  et 
seq. 
conduct  of  accused,   1597,   1597  nw. 
6,  7. 
expenditure  of  money,  1597,  1597 

re.  7. 
producing  stolen  goods,  1597,  1597 
re.  6. 
independent     facts     in     confession, 
1597,  1597  re.  3. 
homicide,  1597,  1597  re.  4. 
larceny,  1597,  1597  re.  5. 
favorable   judicial   opinions,    1546,    1548 
nn.  3   et  seq.,  1605,  1605  nn.   1  et 
seq. 
civil  law,  administrators  of  the,  1605, 
1605  re.  8. 
infirmative  considerations,  1591,  1591  nn. 
1  et  seq. 
compromise,  offers  of,  1593,  1593  nn. 
3  et  seq. 
civil  eases,   analogy  of,   1593,   1593 

rere.  2,  3. 
psychology  of  crime,  1593,  1593  n.  1. 
hope  and    fear,    1592,    1592   rem.    1    et 
seq. 
considerations  affecting  weight,  1592 
re.  1. 
civil  cases,  rule  accepted  in,  1592 
re.  2. 
distinction,  no  sufficient  reason 
for,  1592  re.  2. 
threat  of  bringing  suit,  1593  re.  3. 
justification  before  jury,  1478,  1478  nn. 

7,8. 
levamen  proiationis,  judicial  confessions, 
1568,   1568  re.   1,    1591    re.    2,    1504, 
1596  rere.  1  et  seq. 
corpus  delicti  provable  by,  1596,  1596 
re.  2. 
hesitancy   in    accepting,    1596,    1596 
re.  3. 
explanation    permitted,    when,     1594, 
1594  rere.  1  et  seq. 
ignorance  of  charge,  1594,  1594  n.  \. 
mistake,  1594,  1594  re.  2. 
logic,  a  matter  of,  1576,  1576  re.  3. 
medical  estimate  of,  1591  re.  2. 
no  general  rule  as  to,  possible,  1607,  1607 
rere.  4  et  seq. 
Joy's  view,  1607,  1607  re.  7. 
prevailing     judicial     attitude,     1608, 

1608  rere.  4,  5. 
Wigmore's  view,  1607,  1607  re.  6. 
police  officers,  statements  by,  1530  n.  3. 
questioning    prisoner,    judicial    disap- 
proval of,   1530  re.  3,   1533,   1533 
n.  3. 
English  rule,   1533,    1533   rere.   4   et 
seq. 
prosecution    not     estopped     to     dispute 

statements  of  confession,  1583  re.  2. 
unfavorable  judicial  opinions,  1606,  1606 
rere.  1  et  seq. 
Blackstone,  1606,  1606  re.  5. 
ecclesiastical     tribunals,     1606,     1606 
n.  4. 
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Confessions  —  cont'd. 
probatdve  force  —  cont'd. 
unfavorable  j  udieial  opinions  — ■  cont'd. 
infirmative  considerations,  1607. 

human   fallibility   and   misoarriagea 
of  justice,  1607. 
Judge  Ruffin's  answer,  1607,  1607 
nn.  2,  3. 
zeal    of    police    officers    and    com- 
mitting magistrates,  1607  n.  5. 
procedure,  effect  of,   1472,   1472  nn.  6  et 

seq. 
reason,   evolution   of,   1617,   1617  nn.   1   et 
seq. 
custom  administered  by  the  aid  of  rea- 
son, 1617,  1617  n.  3. 
modern  growth,  1618,  1618  nn.  1  et  seq. 
an   important   distinction,    1618,    1618 

n.  3. 
Blaekstone's  theory,  1618  n.  2b. 

common    law    judges,    approval    by, 

1618  n.  2b. 
criticism  of,  1618  n.  2b. 
repudiated  in  equity,  1618  n.  2b. 
conclusions  reached,  1618  n.  2h. 

executive   nature  of   judicial   office, 
1618  n.  2h. 
mass  of  decisions,  J618  n.  2e. 

corollaries,  important,  1618  n.  2e. 
inductive  process,  delicacy  of,   1618 
n.  2e. 
modern  difficulties  in  using,   1618 
n.  2e. 
remedies  proposed,  1618  n.  2f. 
codification,  1618  n.  2f. 

faulty  working,  causes  of,  con- 
sidered, 1618  n.  2f. 
encyclopedias  of  law,  etc.,  1618  n. 

2f. 
precedents,  selection  of,  by  judges, 

1618  n.  2f. 
solution,  the  real,  1618  n.  2g. 
deductive  substituted  for  induc- 
tive method,  1618  n.  2g. 
superior  digesting,  1618  n.  2f. 
nineteenth  century  view  of  procedure, 

1618,  1618  n.  3. 
stare  decisis  and  modern  changes,  1618 
n.  2a. 
advantages  of  the  doctrine,  1618  n. 
2b. 
administration,  a  matter  of,  1618 

n.  2h. 
retroactive     effect     of     decisions, 
1618  n.  2b. 
criminal  cases,  rule  in,  1618  n. 
2d. 
appellate    courts,     action   of, 

1618  n.  2d. 
limitations      upon     doctrine, 
1618  n.  2d. 
relief  in  civil  cases,  1618  n.  2c. 
federal  rulings,  1618  n.  2c. 
pleas  of  guilty,  administration  connected 
with,  1617,  1617  nn.  4  et  seq. 
evidence,   law  of,  not  concerned,   1617 

n.  8. 
stare  decisis,  rule  of,  evils  of  applying, 
1617  «.  5. 


Confessions  —  cont'd. 

requirements  of  admissibility,  1472. 

statement  must  be  certain,  1472,  1472  n. 
9,  1477. 
time    and    place   may   not   be    stated, 
1477,  1477  n.  1. 
statement  must  be  complete,  1472,  1472 
n.  10,  1478. 
entire    conversation,    1478,    1478    nn. 

2  et  seq. 
fullness,  degrees  in,  1475  n.  1. 
justification,  statement  of,  1478,  1478 

n.  7. 
precise  words  not  essential,  1478  n.  3. 
supplementation,  right  of,   1478,   1478 

nn.  5,  6. 
uncompleted   confessions  not   admissi- 
ble, 1478,  1478  nn.  10  et  seq. 
conjecture  not  sufficient  to  exclude, 

1478,  1478  n.  12. 
incomplete      understanding,       1478, 
1478  n.  11. 
foreign  language,  1478,  1478  n.  11. 
waiver,  effect  of,  1478  n.  2. 
whole  transaction  required,  1478,  1478 
n.  9. 
statement    must    be    defendant's,    1472, 
1472  nn.  11,  12,  1474,  1474  nn.  1,  2. 
legal  representation,  1472,  1472  n.  12. 
third  person,  confession  by,  not  admis- 
sible, 1474,  1474  n.  2. 
statement  must  be  incriminating,  1472, 
1472  n.  8,  1475. 
denial,  accusing  others,  etc.,  1475,  1475 
nn.  6,  7. 
federal  courts,  rule  in,  1475  n.  6. 
implicating    others,     permitted,     1474 
n.  1. 
a  contrary  view,  1474  n.  1. 
justification,    excuse,  etc.,    1475,    1475 
nn.  1  et  seq. 
Texas,  late  rulings  in,  1475  n.  6. 
knowledge  of  incriminating  facts,  not 
sufficient,  1475,  1475  nn.  8,  9. 
statement  must  be  voluntary,  1472,  1472 
n.  13,  1479. 
misleading  inducements,  effect  of,  1472 
n.  14. 

{See  MisuiADiNG  Inducements.) 
misleading    inducements,    rule    as    to, 

stated,  1472,  1472  n.  14. 
"voluntary,"  meaning  of,  1472  «.  14, 
1479. 
confusion  considered,  1480  n.  1. 
historical  basis,  1480  re.  1. 

( 1 )  misleading  inducement,  1480. 
(See  Misleading  Inducements.) 

(2)  self-incrimination,  1480. 
{See  Self-Inoeimination.) 

(3)  duress,  1480. 

{See  Duress.) 
truth,  immaterial,  1472  n.  14. 
"  undue     influence,"     operation     of, 
1482. 
rule  of  exclusion,  a  modern  one,  1472  n. 
4,  1570  n.  6. 
approvers,  law  as  to,  1500,  1570  n.  6. 
rules  of,  applicable  to  acquiescence,  1420. 
scope  of,  1616. 
conduct,  acts  of,  not  included,  1565,  1565 
nn.  4  et  seq. 
medical  examination  of  body,  1565  re.  6. 


TEMPOEAEY  INDEX  TO  VOLS.  I  AND  II. 


2225a 


[References  are  to  Sections;  Volume  I,  sees.  1-929;  Volume  II,  sees.  930-1708.] 


Confessions  —  cont'd. 
scope  of  —  cont'd. 

conduct,   acts   of,   not   included  — ■  cont'd. 
silence,  acquiescence  by,  1566,  1566  nn. 
1  et  seq. 
circumstances    of    each    case    to    be 
considered,  1566,  1566  n.  2. 
arrest,  1566,  1566  n.  4. 
formal  proceedings,  intrusion  into, 

1566  n.  8. 
partial  denial,  effect  of,  1566,  1566 

n.  9. 
understanding   of   declarant  must 
be  shown,  1566,  1566  «.  8. 
rule  criticized,  1566,  1566  n.  7. 
deliberative    facts,    not    included,    1565, 

1565  n.  3. 
other  crimes  may  be  included,  1616,  1616 

ra.  2. 
res  gestw,  not  limited  to,  1616. 
specific  admissions,  1609. 

admissibility,     general     rule     of,     1609, 
1609  nn.  1  et  seq. 
procedure,   not    concerned,    1609,    1609 

«.  5. 
warning  not  required,   1609,   1609  nn. 
6,7. 
excluded  confessions,  relation  to,  1611. 
conduct,  admissions  by,  1611  n.  5. 
discovery  of  witness,  1611  n.  3. 
English  practice,  1611  n.  4. 

American  jurisdiction,  rule  followed 

in,  1611  n.  4. 
Canadian  rule,  in  accord,  1611  n.  4. 
homicide,  1612,  1612  nn.  1  et  seq. 
Texas,    warning    required    in,    1612 
n.  1. 
larceny,  1613,  1613  nn.  1  et  seq. 
duress,  admissions  obtained  by,  1613, 

1613  n.  4. 

minuteness      of      description      per- 
mitted, 1614  n.  1. 
return    of    stolen    goods,    effect    of, 

1614  n.  2. 

verification,   effect   of,    1611,    1611   tin. 
1  ct  seq. 
scope  of  the  evidence,   1609,   1609  nn.  8 
et  seq, 
deliberative  facts,  1610. 

falsity    of   explanation,    1610,    1610 

n.  7. 
knowledge  of  res  gestae,  1610,   1610 

n.  3. 
presence    at    locus    of    crime,    1610, 

1610  n.  2. 
time,    order   of,   unimportant,    1610, 
1610  v>i.  4  et  seq. 
incrimination  not  essential,  1609,  1609 
n.  11. 
triumph  of  procedure,   1614,   1614  nn.  1 
et  seq. 
corroborated       confession,       admitted 
when,  1614,  1614  n.  1. 
to    whom    made,    1564,    1615,    1615    nn.    1 
et  seq. 
committing  magistrate,  1615,  1615  n.  7. 
in  prayer,  1564,  1564  «.  5. 
officers,  1615,  1615  nn.  4,  6. 
prayer,  confession  in,  1615,  1615  n.  3. 
prosecuting  attorneys,  1615,  1615  n.  6. 
trial  judge,  1615,  1615  n.  8. 


Confessions  —  cont'd. 
torture,  use  of,  1472  n.  4. 

{See  also  Admissions.) 

Conflict  of  Presumptions 

ambiguity  of  expression,  1224,  1224  n.  3. 
civil  cases,  1225. 

fraud,  illegality,   etc.,   1225,    1225  nn.   2 
et  seq. 
bigamy  in  civil  cases,   1225,  1225  nn. 

12,  13. 
varying   phraseology,  etc.,    1225,    1225 
nn.  10,  11. 
inferenc€3    and    assumptions    contrasted, 
1225,  1225  nn.  1  et  seq. 
criminal  cases,  1226. 
knowledge  of  law,  1227. 
"  presumption  of  innocence,"  1228. 

overcome    by    inferences,    when,    1228, 
1228  nn.  1  et  seq.,  nn.  10,  11. 
continuance  of  life,  1228,  1228  nn.  8, 
9,  1229,  1229  nn.  1  et  seq. 
adultery,  1228,  1228  nn.  8,  9. 
bigamy,  1225  nn.  12,  13,  1230. 
civil  cases,  1225,  1225  nn.  12,  13. 
criminal  cases,  1230. 

cohabitation,  1230,  1230  n.  2. 
no    presumption    in    the    matter, 
1231. 
the  true  rule,  1231  n.  1. 
varying    force    of    facts,     1231, 
1231  n.  2. 
regularity,  1228,  1228  nn.  5  et  seq., 

11. 
sanity,  1228,  1228  nn.  3,  4. 
impossible,  when,  1224,  1224  n.  2. 
criminal  cases,  1226. 

probative  force,   none   in  assumption  it- 
self,  1224,  1224  n.  4. 

{See  also  Pbesumptions.) 

Confrontation 

right  to,  458-462. 

{See  CoNPBONTATiON,  Eight  to.) 

Confrontation,  Right  to 

defined,  458. 

"  face  to  face,"  defined,  458  n.  1. 
federal  constitution,  right  secured  by,  458 
/(.  1. 
state  courts,  not  affected,  458  n.  1. 
in  civil  cases,  458. 
in  criminal  cases,  458. 

affidavits,  when  admitted,  459  n.  1. 
deposition  may  be  used  on,  459,  461  n.  1. 

a  contrary  view,  459. 
documents,   writings,   etc.,   when   admis- 
sible, 459  n.  7. 
public  documents,  459  n.  7. 
official   certificate   of  negative  fact, 
inadmissible,  459  n.  7. 
private  writings,  459  n.  7. 
entries  in  course  of  official  business  re- 
jected, 459  n.  3. 
former    testimony    of    unavoidable    wit- 
ness, admissible,  459,  459  n.  8. 
absence  or  ignorance  of  whereabouts, 

459  n.  8. 
death,  459  n.  8. 
necessity  for  using  secondary  evidence 

must  be  established,  459  n.  8. 
sickness,  459  n.  8. 
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Confrontation,    Riglit   to  —  cont'd. 
in  criminal  cases  —  cont'd. 
hearsay,  admissible  in,  459. 

declarations     against    proprietary    or 

pecuniary  interest,  459. 
declaration  concerning  pedigree,  459. 
dying  declarations,  458  n.  2,  459,  461 
n.  1. 

{See  Dying  Deciaratioh"S.) 
presumptions    of    law,   when   admissible, 
459  ».  10. 
internal  revenue  tax  receipt  possession 

of,  prima  facie  evidence,  459  n.  10. 
possession  of  legally  captured  fish  or 
game,  459  ".  10. 
public  records,  certificates  of,  receivable, 
459,  459  n.  7. 
certificate    of    aisenoe    of    record    re- 
jected, 459  II.  7. 
reputation,  proof  of,  received,  459. 
limitations  on  right,  458. 

broad  constitutiolial  grant  of  right  not 
significant,  458. 
no  new  rule  of  evidence,  461. 
"  presence  "  defined,  458  n.  1. 
absence  of  party,  458  n.  1. 
temporary  absence  of  witness,  458  n.  1. 
reasons  for  the  limitations,  460. 

constitutions  make  no  change  in  law  of 
evidence,  460. 
framers    apprehensive   of   change,   460 

«.  2,  461  n.  1. 
secret    tribunals    regarded    as    danger- 
ous, 460. 
substituted   modes   of   communication,  458 

n.  1. 
{See  Substituted  Modes  of  Communi- 
cation. ) 
deaf  and  dumb  defendant,  458  n.  1. 
violation  of  no  ground  for  certiorari,  458 
".  1. 
writ  of  prohibition  does  not  lie,  458  n.  1. 
{See  Prohibition.) 
waiver  of  right,  462. 

absence  from  trial,  462  n.  1. 
declining  to  be  present  at  view,  462  n.  1. 
express  consent,  462,  462  )i.  3. 
stipulations,  462  ti.  3. 
less  formal   methods   of   agreement, 
462  n.  3. 
failure  to  object,  462. 

Congressmen 

elections    for,    judicially   known,    640,    640 

■n..    2. 
Conjecture 

admissions,    excluded    in,    1295,    1295    n.n. 

6,  7, 
excluded,  when,  996b  nn.  3  et  seq. 

Consciousness 

absence  of, 

acquiescence,  how  aff'ected  by,  1427. 
acquiescence,  essential  to,  1424  n.  5,  1427. 

{See  Admissions  by  Conduct.) 
interest,  of,  when  essential,  1429. 
right  to  speak,  of,  when  important,  1430. 
{f<rc  also  Mental  State.) 

Consideration 

onus  as  to  lack  nf,  948. 


Consistency 

adverse  claim,  with,  provable,  1397,  1398. 
{See  Admissions  by  Conduct.) 

Consolidation 

corporate,   judicial   knowledge   as   to,    625, 
625  n.  9. 

Constables 

judicial  laiowledge  as  to,  680,  680  n.  5. 
tenure  of,  knowledge  as  to,  808,  808  n.  6. 

Constituent  Facts 

defined,  47,  49. 

adjustment  to  component  facts,  61. 
component  facts,  contrasted  with,  46,  49. 
compound  facts,  contrasted  with,  46,  49. 
jury's  duty  to  find,  76. 
probative  effect  of,  48. 
res  gestw  contrasted,  45  ii.  1,  47,  47  n.  1. 
{See  also  Facts.) 

Constitutions 

judicial  knowledge  of,  598. 
national  courts,  598. 
state  courts,  602. 

Construction 

of  contracts,  136. 

{See  Obal  Contkacts.) 
of  documents,  136. 

{See  Documents,  Construction  of.) 
oral  contracts. 
{See  Oral  Contracts,  Construction 

OF.) 
Consuls 

signatures   and   seals   of,   known,   655,   655 
n.  11. 

Contempt 

advice  of  counsel,  213,  213  n.  5. 
civil  and  criminal  contrasted,  213,  254. 
civil  contempts,  213,  254. 
defined,  213,  213  n.  4,  254. 

New  York  Code,  254.  254  n.  4. 
criminal  contrasted,  213,  254. 
equity  proceedings,  254  n.  2. 
excuses  for  non-compliance,  213. 

impossibility  of  performance,  213,  213 
n.  7. 
jurisdiction  essential,  213. 

criminal    contempts    contrasted,    213, 
213  «.  12. 
notice  necessary,  213,  213  «.  6. 
constructive,  255. 

defined,  255,  255  n.  9. 
direct  contrasted,  255. 
criminal  contempts,  204  h.  1,  253,  254. 
defined,  204  n.  1,  213,  254. 

intent,  an  essential  element,  213. 
civil  contrasted,  213,  254. 
nature  of  jurisdiction  required,  213. 
jurisdiction  to   ascertain   jurisdiction, 
213,  213  II.  13. 
proceedings  to  punish  for,  253. 
complaint,  253  n.  5. 
proof  in,  253,  253  n.  6. 
rights  of  defendant,  253,  253  n.  7. 
good   faith,   advice  of  counsel,   etc., 
254,  254  n.  5. 
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Contempt  —  cont'd. 

criminal  contempts  —  cont'd. 
proceedings  to  punish  for  —  cont'd. 
rights  of  defendant  —  cont'd. 

Irregularity   in  main   action   imma- 
terial, 253  n.  2. 
"  presumption    of    innocence,"    254, 
254  n.  7. 
waiver,  effect  of,  254  n.  6. 
statutory  appeals,  253  n.  5. 
direct,  255. 

defined,  255,  255  mm.  4,  5. 
constructive  contrasted,  255. 
constructive  presence  of  judge,  256. 

grand  jury,  256,  256  n.  2. 
proceedings  on,  254,  255  n.  1. 

complaint,  form  of,  not  essential,  255. 
evidence  not  required,  255. 
pleadings,  255. 

service  of  process  required,  255. 
venue,  change  of,  255  n.  3. 
administrative  details,  255  n.  3. 
power  to  punish  for,  205. 
federal  courts,  205. 

District  of  Columbia,  205  n.  5. 
United  States  commissioner,  205  «.  5. 
proceedings  for,  190,  253. 
special,  253. 

statutory  regulation,  205  n.  4. 
summary,  205,  205  n.  1. 
defined,  205  n.  2. 
object  of,  205  «.  3. 
use  of  other  papers  on,  685,  685  n.  2. 
public    and    private    interests    contrasted, 

213. 
punishment   for,   a  matter   of   administra- 
tion, 253. 
laches,  effect  of,  253. 

{See  Judge.) 

Contempts 

civil  and  criminal,  191. 
direct  and  constructive,  192. 
presence  of  judge,  constructive,  193. 
proceedings,  to  punish,  190. 

Continental  Systems 

(See  Civil  Law.) 

Continuance,  Inference  of 

defined,  1030. 
mental  conditions, 
insanity,  975. 
(See  also  Inferences  op  Fact.) 

Contracts 

construction  of,  for  the  court,  119. 
{See  also  Oral  Contracts.) 

Contradiction 

(See  Contradictory  Statements.) 

Contradictory  Statements 

admissions,  proof  by,  1309. 

{See  Admissions.) 
foundation  not  essential,  1294a  n.  1,  1393 
n.  5. 
agents,  declarations  by,  1348. 

Conveyancing 

course   of,   common  knowledge   as  to,   824, 
824  ».  4. 


Cooking  Compounds 

intoxicating  quality,  knowledge  as  to,  717. 
{See  Intoxicating  Liquors.) 

Copula 

defined,  50. 

form  of,  test  as  to  positive  nature  of  propo- 
sition, 50,  50  n.  4. 
a  more  satisfactory  test,  50. 

Coroner's  Inquest 

failure  to   interrupt,  no  proof  of  acquies- 
cence, 1430  n.  6,  1431. 
{See  Admissions  bt  Conduct;  Confes- 
sions; Self  Incrimination.) 

Corporations 

acquiescence  in  book  entries  of,  1411. 
(See  Admissions  by  Conduct.) 
admissions  by,  1411  n.  4. 
book  entries  of,  acquiescence  in,  1411. 
business, 

(See  Business.) 
by-laws  of,  judicial  knowledge  as  to,  611, 

611  n.  8. 
future  officers,  agency  of,  1341. 
officers,  agency  of,  1341. 

(See  Agents.) 
private, 

judicial  knowledge  as  to,  625  ei  seq. 
federal  courts,  626,  626   n.   7. 
seal  of  corporation,  02.5,  625  n.  16. 

Corpus  Delicti 

admissions  by  silence,  provable  by,  1420. 

(See  Admissions  by  Conduct.) 
admissions,  proof  by,  1304a. 

(See  Admissions.) 
burden  of  proof  as  to,  958. 
silence,  admissions  by,  may  prove,  1420. 
(See  also  Confessions.) 

Correction 

misstatements,  179. 

(See  also  Judge.) 

Corroboration 

burden  of  evidence  as  to,  996d. 

number    of    witnesses,    effect    in    creating, 

998   11.  2. 
witnesses,    number    of,    effect   in    creating, 

998  /(.  2. 

"  Cost  Book  Principle  " 

mining,    application    to,    must    be    proved, 
824,  824  n.  5. 

Costs 

acquiescence  in  taxing,  1406. 

(See  Admissions  by  Conduct.) 
taxation,  acquiescence  in,  1406. 

Cotton 

common  knowledge  as  to,  772,  772  n.  4. 
value  of,  knowledge  as  to,  700  n.  2. 
(See  Common  Knowledge.) 

Counsel 

acquiescence,     for,     denial     by     must     be 
natural,  1431. 

(See  Admissions  by  Conduct.) 
argument,  function  of,  118. 
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Counsel  —  cont'd. 

criminal  cases,  statements  by,  in,  1341  n.  7. 
misunderstandings,  mutual,  of,  1346  n.  1. 
statements  of,  in  criminal  cases,  1341  n.  7. 
(See  also  Attorney.) 

Counties 

geographical  facts  regarding,  knowledge  as 

to,  743. 

{See  Geoqeaphy.) 
history  of,  common  knowledge  as  to,  802. 
newspaper  publication  in,  facts  as  to,  805, 

805  n.  1.  , 
population,  public  buildings,  etc.,  804. 
public  surveys  of,  facts  as  to,  651,  651  n. 

12. 
tenure  of  office  in,  803,  803  nn.  1  et  seq., 

805,  805  n.  2. 

County  Commissioners 

regulations   of,    judicial   knowledge   as   to, 

611,   611  n.  7. 
terms  of,  judicially  known,  671,  671  n.  1. 

County  Courts 

judicial  knowledge  as  to,  665,  665  n.  2. 
{See     also     Hundbed     Coubts;     Popxtlae 

COUETS.) 
County  Seats 

geographical    facts    concerning,    knowledge 
as  to,  743,  743  nn.  13  et  seq. 
{See  Geogeaphy.) 

Conrt 

clerks  of,  judicially  known,  678. 
other  states,  678,  678  n.  8. 
signature,  689,  689  mi.   10.  et  seq. 
officers  of,  judicial  knowledge  as  to,  679. 
records,     judicial    knowledge    as    to,     682 
et  seq. 
own  court,  683. 
same  case,  683. 
other  cases,  684. 

supplementary  proceedings,  685. 
other  courts,  686. 
sister  state,  687. 

{See  Judge.) 

Court  and  Jury 

evidence  as  a  matter  of  administration,  266. 

functions  of.  164. 

judge  sitting  as  a  jury,  257. 

recapitulation,  268. 

relations  stated,  163. 

(See  JUDGE;  Jury.) 

Court  Proceedings 

acquiescence  by  failure  to  interrupt,   1430 
n.  6,  1431. 

{See  AraiissiONS  by  Conduct.) 

Court  Records 

{See  CouET.) 
Court-room 

absence  of  judge  from,  179. 
psychology  of,  183. 
public,  exclusion  from,  1S2. 
grounds  for,  186. 

(See  also  Judge.) 

Court,  Terms  of 

{See  TERjrs  of  Coubt.) 


Courtesy 

customs  of,  knowledge  as  to,  757,  757  n.  5. 
{See  Social  Life.) 
Courts 

judicial  knowledge  as  to,  664. 

English  rule,  664,  664  ii.  5. 

inferior  courts,  665. 
statutes     establishing,     judicially     known, 

620,  620  11.  3. 

Courts  of  Inquest 

judicial  knowledge  as  to,  666,  666  u.  4. 

Craps 

mode  of  playing,  common  knowledge  as  to, 
760,  760  n.  5. 

{See  Social  Life.) 

Creditors 

relations  to,  continuance  of,  inferred,  1047. 
(See  Inferences  op  Fact.) 
insolvency,  1047. 
solvency,  1047. 

Crime 

allegations  of,  onus  as  to,  998. 

(See  BuBDEN  op  Evidence.) 
libel  for,  onus  as  to,  998. 

(See  also  Criminal  Pboceedings.) 

Criminal  Capacity 

(See  Capacity  for  Ceime.) 

Criminal  Cases 

{See  Cbiminal  Pboceedings.) 

Criminal  Proceedings 

acquiescence  by  silence  in,  1420. 

(See  Admissions  by  Conduct.) 
admissions,  compulsory,  in,  1294a. 

{See  Admis"sions. ) 
agents,  declarations  by,  1341  n.  7. 
burden  of  evidence  in,  972,  996a. 
(See  BuEDEN  of  Evidence.) 
civil  cases  contrasted,  996c. 
burden  of  proof,  in,  956. 

{See  Bueden  of  Peoof.) 
corpus  (delicti,  proof  of,  958,  1294a. 

(See  CoBpus  Delicti.) 
inertia,  special,  in,  1016. 
present  claim,  inconsistencv  with,  provable, 
1394. 

{See  Admissions  by  Conduct.) 
silence,  acquiescence  by,  in,  1414,  1420. 
special  inertia  in,  1016. 
suppression  of,  1399. 

{See  Omnia  Contea  Spoliatorem. ) 

Crops 

(See  Ageicultuee. ) 

Cumulative  Evidence 

defined,  549. 

exclusion  of,  a  canon  of  judicial  adminis- 
tration, 549. 
power  denied,  549. 

{See  also  Evidence.) 

Curiosity 

common  knowledge  as  to,  769. 
Currency 

{Sec  Cibculating  Medium.) 
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Current 

{See  Wates.) 

Customs 

established,  historical  facts  as  to,  790. 
Indian,  facts  of,  how  far  known,  758,  758 

nil.  S,  9. 
local,  knowledge  as  to,  758. 
municipal,  knowledge   as  to,  758,   758  mJt. 

6,  7. 
proof  required,  when,  790,  790  nn  8  et  seq. 
social,  generally  known,  756. 
{f<ee  Social  Life.) 


Damages 

right  to,  consciousness  of,  1429  n.  4. 
(»S'ee  Admissions  by  Conduct.) 

Dams 

effect  of,  in  streams,  703  /).  1. 

Danger 

avoiding,    instinct   of    a   hiunan   attribute, 
1055. 

Dangers 

mechanic  arts,  rising  in,  knowledge  as  to, 
903,  903  1111  1  et  seq. 

Date 

admission,  of,  not  essential,  1296  n.  2. 
enactment,   judicial   knowledge  as  to,   594, 
594  II.  1.  ■ 

Days 

fractions  of,  judicially  noticed,  704  n.  2. 
legal,  known  to  the  court,  704  n.  6. 
(See  also  Time.) 

Days  of  Grace 

computation  of,  knowledge  as  to,  815,  815 
nn.  12  et  seq. 

Deafness 

acquiescence,  effect  on,  1427. 

(/See  Admissions  by  Conduct.) 

"  Deal  " 

common  knowledge  as  to  meaning  of,  703, 
763  n.  5. 

Death 

repugnance   to,  knowledge  as  to,  769,  769 
n.  6. 

Death,  Presumption  of 

actual  death,  time  of,  1111. 
burden  of  evidence  as  to,  1114,  1114  nn. 

3  et  seq. 
no  presumption  as  to,  1114,  1114  n/n.  1 
et  seq. 
shorter  periods,  proof  as  to,  1114,  1114 
n.  1. 
failure  to  claim  rights,   1106,   1106 
n.  10. 
presumptions  suggested,  1111. 

death   at   beginning   of   period,    1113, 

1113  n.  1. 
death  at  end    of    considerable  period, 
'   1113,  1113  nn.  2  et  seq. 


sees.  1-929;  Volume  U,  sees.  930-1708.] 

Death,  Presumption  of  —  cont'd. 
actual  death,  time  of  —  cont'd. 
presumptions  suggested  —  cont'd. 

life   during  entire   period,    1111,    1111 
1111.  1  et  seq. 
continuance  of   life,   effect  of,   1111, 
1111  nil.  3,  4,  1112. 
seven  year  presumption,  effect  of,   1113, 
1113  )(.  5. 
logic  and  procedure,   1113,   1113  nn.  8 
et  seq. 
computation  of  seven  year  period,  1110. 

beginning  of  neriod,  1110,  1110  n.  1. 
continuance  of  life,  1090. 

an   assumption   of   administration,    1090, 
1090  nn.  1  et  seq.,  1091  n.  3. 
inference    of    fact,    contrasted,     1090, 
1090  nn.  3  et  seq. 
probative  force  of,  1092,  1099,  1099 

n.  7. 
probative  force  of,  fluctuating,  1091, 
1091  n.  2. 
additional    evidence   may    shorten 

period,  1105,  1105  n.  1. 
infirmative  considerations,  1103. 
United     States,     conditions     of 
life  in,  1103,  1103  «.  1. 
none,    from    presumption    of    law, 

1095. 
preponderates  over  life,  1092,  1092 

n.  1. 
prima    facie    weight,    1092,    1092 

nn.  2,  3. 
probability  of  tidings.   1104,  1104 
n.  1. 
vessel  at  sea,   1104,   1104  n.  2, 
1107,  1107  II.  3. 
unavailing  search,  1099,  1099  n.  7, 
1101,  1101  n.  3,  1107,  1107  n.  1. 
rebuttal,  effect  of,  1091. 
statute    not    necessary,    1092,    1092 
n.  4. 
universality   of,    1090,    1090   nn.    5    et 
seq. 
desirability  of  establishing,  1093. 
I  Jac.  I  c.  XI,  1093,  1093  n.  3. 
19  Car.  2  c.  6,  1093,  1093  n.  4. 
failure  to  hear  from  home,  effect  of,  1096. 
inferences  of  fact,  1091,  1091  n.  4,  1099. 
proof  of  death  by,  1099. 
bodily  infirmity,  1099  n.  6. 
epidemics,  1099,  1099  n.  5. 
evidence  must  be  competent,  1099a. 
admissions,   effect   of,    1099a,    1099a 

n.  5. 
documents,    rule   applies    to,    1099a, 

1099a  n.  6. 
hearsay  excluded,  1099a,  1099a  nn.  1 
et  seq. 
rumor,  1099a  n.  2. 
relevancy  required,  1099a. 
relevancy  and  inference  contrasted, 
1099a. 
failure  to  hear,  1100. 

directory  makers,  1101,  1101  n.  14. 
home     ignorance     alone     important, 
1101,  1101  71.  4. 
change  of  domicil,  effect  of,  1101, 

1101  nn.  3,  8. 
intimate    friends,    ignorance    by, 
1101,  1101  nn.  10  etseq. 
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Death,  Presumption  of  —  cont'd. 
inferences  of  fact  —  cont'd. 
prooi  of  deajth  by  —  cont'd. 
failure  to  hear  —  cont'd. 

postal  authorities,  1101,  1101  n.  13. 
standing    alone,     insufficient,     1100, 
HOC  n.  2. 
hostile  Indians,  1099  n.  6. 
shipwrecks,  1099,  1099  n.  i. 
sickness,  peril,  etc.,  1099  n.  6. 
subjective  facts,  1106,  1106  nn.  1,  2. 
domestic  relations,  1106,  1106  n.  3. 
friendly     attachments,     1106,     1106 

n.  4. 
good  habits  of  business,   1106,  1106 

n.  6. 
good  or  bad  disposition,  1106,  1106 

nn.  1  et  seq. 
illiteracy,  1106  n.  5,  1107  n.  4. 
peculiar    inducements    to    communi- 
cate, 1106,  1106  )m.  7  et  seq. 
bank  deposits,  rights  in,  1106,  1106 
n.  8. 
previous     conduct,     1106,     1106 
n.  9. 
unhappy     domestic     relations,     1106 
«.  3. 
administrative  details,  1109. 

"best     evidence"      required,      1109^ 
1109  n.  2. 
letters.  1109,  1109  1I.  3. 
newspapers,  1109,  1109  ii.  4. 
burden  of  proof,  1109.  1109  n.  1. 
no  assumption,  1090. 

no  necessity  for  further  evidence,  1094  n.  1. 
not  conclusive,  1115,  1115  n.  5. 
prima  facie  case  established  by,  1115,  1115 

««.  3.  4. 
rebuttal  of  presumption,   1091,   1102,   1115, 
1115  n.  1. 
actual  receipt  of  tidings,  1102.  1102  n.  1. 
independent   relevancy   of,    1102,    1102 
nn.  3,  4. 
affirmative   evidence  of   life,    1116,    1110 
mi.  1,  5. 
credibility  of   witnesses   for   the  jury, 

1116  ".'  1. 
identity,    circumstantial    evidence    of, 
1116  II.  2. 
similarity    of    name    not    sufficient, 
1116  li.  2. 
letter  from  person,  1116,  1116  ".  3. 
reappearance  in  person,  1116,  1110   '/. 

6. 
return  home,  1116,  1116  ii.  4. 
weight  of,  for  jury,  1116,  1110  n.  7. 
a  contrary  view,  1116,  1116  ".  8. 
burden  of  evidence,  1115,  1115  )?.  2. 
hiding,  1117,  1117   ".  3. 

absconding  from  creditors,   HIT.   1117 

n.  2. 
asylum,  escaping  from,   1117,    1117   «. 

4. 
fugitive  from  justice.  1117,  1117  ".  1. 
motives  not  to  communicnte,  1118. 
mental  methods.  1118,  1118  ii.  1. 

children.   1118,   1118  ».  2.    • 
restraint  of  nthei's,  1118. 
sense  of  sliame,    1118.    1118    II.   3. 
rumor,  not  receiviilile,  11 16   ".   1. 


Death,  Presumption  of  —  cont'd. 

seven    years'    absence,    presumption    from, 
1094. 
America,  rule  in,   1094,  1094  ii.   1. 

burden  of  evidence  as  to,  1094,  1094  «. 
4. 
Canadian  rule.  1094,  1094  ii.  2. 
English  rule,  1093,  1093  )/.  2. 
statutory  modifications,   1097. 

jurisdiction,  abandonment  of  required, 

1097,  1097  n)i.  4,  5,  1098,  1098  n.  1. 
hiding,  bej'ond  sea,  1098,  1098  n.  2. 
other    constituent    facts    receivable, 

1098,  1098  II.  5. 

lessor  periods,  1097,  1097  ii.  2. 
residents,  limitation  to,  1097,  1097  «.  3. 
shorter    periods,    death    after,    how    shown, 

1105,   1105   ".   2. 
unavailing  search,    1099,    1099   /(.   7,   1101, 
1101  n.  3,   1107,  1107  n.   1. 
dispensed  with,  when,  1107,  1107  nil.  6,7. 
necessity  for,  1107,  1107  ii.  5. 
probative  force  of,   1107,   1107  nn.   2  et 
seq. 
advertisements,  use  of,  1107,  1107  n.  4. 

illiterac}',  effect  of,   1107   n.  4. 
limited   area,   1107,   1107  n.  3. 
thoroughness,  length  of  time,  etc..  1107, 
1107  n.  2. 
what  constitutes.  1108.  1108  nn.  I  et  seq. 
commercial  dev<'lo])nient,  1108,  1108  n. 
2. 
(iSVc    o/so    PKESUirPTIONS.) 

De  Bene 

admissibility, 

agents,   declarations   of,   1339. 

Deception 

admissions,  effect  on,  1294. 

( See  Ai)M  CSSIQN.S. ) 

Declarations  against  Interest 

admissions   contrasted,    1235. 
(See  Au.MT.ssioxs.) 
probative  force  of,  1232. 

Declarations,  Dying 

(flee  Dyixc,  Declarations.) 

Declarations  Part  of  the  Res  Gestse 

(See  Statements  Paet  of  the  Res  Gest^.) 

Dedication 

papers  in  other  cises  in   actions  tor,  684, 
684  J7.  10. 

De  Facto  Officers 

(.See  Public  Officers.) 

Defects 

machinery,   how    far    discoverable    in,   904, 
904  n.  '7. 

Defence 

affirmative, 

(<sVr  Affir.mative  Defences.) 
failure  to  advance  present,   1394. 
other,  effect  of  alleging,  1394. 
present,  failure  to  advance.  1394. 

(See  ,-\UiMis,sioNS  by  CoNorcT. ) 
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Defendant 

burden  of  proof  on,  when,  946. 

(See  also  Bubden  of  Proof.) 
confession  must  be  by,   1472,  1472  nn  11, 
12,  1474,  1474  iin.  1,  2.. 

Definiteness 

{Sec  Cektainty.) 
Definition 

"a  perylous  chose,"'  1. 
dangers  of,  1. 
evidence,  2,  4. 
fact,  38. 
in  general,  1. 
law,  02. 

necessity  for,  1. 

new  terminology  objectionable,  1. 
not  necessary  when,  987. 
reasonable  doubt,  987. 

De  Jure  Officers 

(See  PtTBLic  Officers.) 
DeUberatlve  Facts 

defined,  47,  52,  58  n.  4. 
admissions,  proof  by,  1308,  1438. 

(See  Admissions.) 
fact  proved  must  be  notoriou'*,  859i,   859i 

n.  5. 
illustrations  of,  52. 
increasing  special  knowledge,  859h. 
making  potential  knowledge  actual,  859i. 
probative  facts,   relation  to.   52. 
standard  treatises,  proof  of,  by,  859g. 
use  of,  52. 

actor,  52. 

circumstantial  evidence  by,  52. 

non-actor,  52. 

(See  also  Facts.) 

Deliberative  Relevancy 

defined,  60. 

corroborative  effect  of,  60. 

illustrations  of,  60. 

{See  also  Relevancy.) 

Demand 

statements,  proof  by,  1414  ii.  2,  1416. 
(See  Admissions  by  Conduct.) 

Demonstration 

negative  facts,  not  required  in  case  of.  981. 
{Sec  also  Xegative  Facts.) 

Demurrers  to  Evidence 

action  of  court  on,  139-144. 
administrative  action  on,  140. 
American  rule,  143. 

all    intendments    in   favor    of   demurree, 

143. 
evidence  favorable  to  dcraurree  assumed 

true,  143,  143  nn.  3,  5. 
specific  admission  not  required,  143. 

a  contrary  view,  143  ».  2. 
Virginia  rule,  142  v.  6. 
administrative  details,  143. 
demurring  partv  must  rest,  140. 
oflTect  of,  139. 
Enf^lish   rule,   142. 

demurree  required  to  join,  142.  142  n.  6. 
prosecutor    in    criminal    case    not    re- 
quired to  join,  142,  142  ii.  7. 


Demurrers  to  Evidence  —  cont'd. 
English  rule  —  cont'd. 

demurree  required  to  join  —  cont'd. 

record,  matters  of,  142  ii.  6. 
facts  admitted  specifically  stated,  142. 
moving  party  must  rest,  142. 
judge  sitting  as  a  jury,  144. 
equity  cases,  practise  in,  144. 
facts    favorable    to    demurree,    taken   as 

true,  144. 
motion   to  direct  practically  equivalent, 
144. 
motions  to  direct  contrasted,  140. 

defeated  party,  introduction  of  evidence 

by,   140. 
motions  for  nonsuit,  141. 

all  intendments  for  plaintiff  on,  141. 
alternative  modes  of  raising  question, 

141,  141  ».  6. 
plaintiff  may  supplement  case  on,  141. 
presents  matter  of  law,  139. 
(See  also  Judge.) 

Denial 

acquiescence    by    silence,    effect    on,    1401, 

1404,  1421,  1428. 

(See  Admissions  by  Conduct.) 
silence,  acquiescence  by,  how  affected,  1401, 

1404,  1428. 

Departments 

county,  officers  in,  knowledge  as  to,  649. 

sheriff,  649,  649  n.  6. 
national,  645. 
executive,  645. 

proclamations,  etc.,  046. 
legislative.  660. 
official  signatures  and  seals,  655. 
state,   647. 

executive.  647. 

former  sovereignties,  647. 
proclamations,  etc.,  048. 
state,  officers  in,  knowledge  as  to,  639,  639 
71.  5. 

Deponent 

acquiescence,  when  proved  by.  failure  to  in- 
terrupt, 1431. 

(See  Admissions  by  Conduct.) 

failure    to    interrupt,    acquiescence,    when 
proved  by,  1431. 

Device 

indastrial.   operation   of,  knowledge  as  to, 
874,  874  n.  9. 

Dictionaries 

judicial  use  of,  762,  859.  859j. 
(See  Social  Life.) 

Diligence,  Reasonable 

(See  Reasonable  Diligence.) 

Direct  and  Circumstantial  Evidence 

defined,  15. 

circumstantial  not  cumulative  as  to  direct, 

15  «.  2. 
distinction  deemed  important,  15. 

seems  confusing  and  misleading,  15. 
abandoned  by  Stephen,   15. 

strength  of  circumstantial  evidence,  15. 

weakness  of  circumstantial  evidence,  15. 
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Direct  Evidence 

circumstantial  contrasted,  15. 
(See    Direct    and    Circumstantial    Evi- 
dence. ) 

Direct  Relevancy 

defined,  54,  57. 
conditioned,  57. 

(See  Indirect  Relevancy.) 
effect  of  constituent  facts,  57. 
Frederick  Pollock's  view,  5S. 
unconditioned,  57. 

{See  also  Relevancy.) 

Directing  Verdicts 

{See  also  Appellate  Courts;  Judge.) 
Directors 

corporate,    judicial    knowledee    as    to,   625, 
625  H.   14. 

Disbarment  of  Attorney 

{Sec  Actions  in  Reji.) 
Disclaimer 

agents,  declarations  of,   1348. 
verbal  acts  in  proof  of,   1437. 

{See  also  Mental  States.) 

Discretion 

defined,   177,   177  n.  3. 

application  to  documents,  177  n.  4. 
statutory  construction,  177  n.  4. 
general  application  to  conduct,  177  it.  4. 
appellate  court,  action  of,  177. 

administrative    boards,     application     to, 
177   II.   11. 
all   intendments   in   favor   of   officials, 
177,  177  ".  14. 
other  error  in  law,  177,  177  ".  10. 

existence  of   discretionary   power,    177 

«.  10. 
substantial    prejudice    required,    when, 
177,   177   "".  8,  16. 
power  of  revision  denied,  when,  177,  177 

II.  16. 
unreasonable  action  bv  trial  judge,  177, 
177  n.  9. 
"  abuse  of  discretion,"  177. 

burden  of  evidence  as  to,  177  ».  14. 
customarv   meaning  of  phrase,   177, 
177  ii.  11. 
"gross  abuse,"  177,  177  ii.  12. 
wanton  abvise,   177. 
court  rules,  construction  of.  177  ".  16. 

error  in  law  revised,  177  ii.  16. 
imposition  of  terms,   177    ".   16. 
rules  of  practise,  efi'ect  of,  173,  177  ii. 
6. 
equity  causes,  177  ».  4. 

review  on  appeal,  177  n.  4. 
inferior  courts,  177  «.  4. 
magistrates,  177  ".  4. 
not  arbitrary  power,  177. 
public  functionaries,  177  ".  4. 
reason  required,  177. 

{Sec  also  Administration.) 

Diseases 

animals,  of,  knowledge  ns  to,  7li7,  767  «». 

11  cl  scq..  888,  888  ».  6,  918,  918  h.  7. 

{See  Veterinary  Surgery.) 

human,  fact.s  cnmnionly  known  as  to,  771. 


Diseases  —  cont'd. 

mechanics  arts,  production  in,  facts  as  to, 

903,  903  n.  2. 
svmptoms  of,  special  knowledge  as  to,  874. 
'  874  11.  6,  914,  914  n.  3,  915. 
treatment,   possibilities,   probabilities,   etc., 

916,  916  nn.  1  et  seq. 
vegetaible  life  knowledge  as  to  those  afTect- 
ing,  772,  772  n.  5. 

Distance 

geographical  facts  regarding,  knowledge  as 
to,  742. 

(Sec  Geogr.\phy.) 

Distillation 

intoxicating  elTeets   of.   when   known,   710, 
710  n.  5. 

{See  Intoxicating  Liquors.) 

Distilled  Iiiquors 

intoxicating  quality   of,   known,   711. 
{See  Intoxicating  Liquors.) 

District  of  Columbia 

judicial   knowledne   of   federal   courts,   585, 

585  ".  9. 
state  courts,  judicial  knowledge  as  to  acts 

regarding,  604,  604  ini.  3,  4. 

Divorce  Proceedings 

adultery,  proof  of  in,  998. 
proof  of  adultery  in,  998. 

Document,  Trial  by 

constituent  documents,  proof  of,  482. 
{See  Best  Evidence  Rule,) 

Documentary  Evidence 

document  defined,  17. 
conclusions  reached,  25. 
inherent  difficulty  of  definition,  17. 
limited   to  writings,   17. 

language  alone  conveys  thought,  17. 
reasons  for  the  limitation,  17. 
material  vehicle,  no  limitation  as  to  sub- 
stance, 17. 
difficulty  of  removal,   19. 

administrative  expedients,  19. 

difficulty  of  removal  must  affirm- 
atively appear,  19  ii.  2. 
other  definitions,  18. 
Best,   18. 

Stephen,  18,  18  ii.  4. 
Wharton,  18. 
symbolical  representation  of  thought,  20. 
what  is  meant  bv  conveying  thought, 
20. 
supremacy  of  language  as  a  thought 
conveyer,  20. 
conclusions  reached,  25. 
construction  of,  for  court.   12S. 
function  of  the  jury,  133. 
ambiguity,  135, 
collateral  facts,  134, 
probative  documents,  130. 

limits  of  judicial  action,  132. 
statutes,  construction  of,  131. 
statutes,  interpretation  of,  131. 
surrounding   circumstances,    129. 
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Documentary  Evidence  —  cont'd. 
documentary  evidence  defined,  21. 
broad  scope,  21. 

classification  unscientific,  21. 

improper  differentiation,  21,  21  n.  2. 
limited  scope,  22. 

a  legitimate  use  of  the  term,  22. 
classification  of  evidence  by  admissibil- 
ity, proper,  22. 
Mr.  Gulson's  view,  23. 

the  vievF  considered,  24. 
procedure,  eifect  of,  22. 
substantive  law,  effect  of,  22. 
{See  also  Documents.) 

Documents 

construction  of, .  128  et  seq. 
{See  Documents,  Construction  op.) 
historical  facts  examined  as  to,  783,  783 
nn.  5,  6. 
convention  of  parties,  effect  of,  1001. 

{See  BuEDEN  of  Evidence.) 
equitable  relief,  1003. 
historical,   common   knowledge   as  to,   792, 

792  n.  4. 
legal 

{See  Legal  Documents.) 
parties,  convention  of,  effect  of,  1001. 
production  of,  to  jury,  482. 
reformation  of,  1011. 

(See  Reformation  of  Documents.) 
relief  in  equity,  1003. 

special   inertia   of   court   in   dealing  with, 
1000. 

{See  BuEDEN  of  Evidence.) 
substantive  law  as  to   convention  of  par- 
ties, 482. 
substitutes  for,  inertia  as  to,  1014. 
{See  also  Commekcial  Weitings;   Docu- 
mentabt  Evidence.) 

Documents,  Construction  of 

a  question  of  law,  128-135. 

meaning  of  writing,  for  judge,  133  n.  2. 
error  to  submit  meaning  of  uncontro- 
verted  document,  138,  138  nn.  4,  5. 
reasons  for  the  rule,  128,  128  n.  5. 
whether  a  device  constitutes  a  seal,  128, 
128  II.  4. 
function  of  the  jury,  133. 
ascertain  collateral  facts,  134. 
ambiguities,  135,  138,  138  n.  8, 
hypothetical  submission  by  judge,  138, 

138  n.  9. 
local  customs  and  usages,  134,  138,  138 

n.  6. 
technical  expressions,   135. 
translation  from  foreign  language,  138, 
138  n.  7. 
evidentiary  force  of  document,  132  ».  4. 
find  all  constituent  facts,  133. 
intention,  a  question  of  fact,  128. 

a  contrary  view,  128  n.  2. 
limits  of  judicial  action,  132. 

evidentiary  effect,  for  jury,  132,  132  nn. 

3,  4. 
intention  as  to  effect,  not  included,  132. 
probative  writings,  130. 

letters,  130. 
.'cope  of,  128  n.  1. 

meaning  of  words,  128  ».  1. 
actions  of  libel,  128  n.  1. 


Documents,  Construction  of  —  cont'd. 
scope  of  —  cont'd. 

surrounding  circumstances,  effect  of,  128 
n.  1,  129. 
earlier  methods   of   construction,    129, 

129  n.  3. 
"  parol  evidence  rule,"  129. 
statutes,  131. 

application  of  to  case,   when  matter  of 
law,  131,  131  n.  6. 
error  to  submit  to  jury,  131. 
classification  of 
national,  131. 
state,  131,  131  n.  4. 
local,  131,  131  n.  5. 
construction  of,  matter  of  judicial  knowl- 
edge, 131,  131  n.  7. 
reasons  for  rule,  131. 
uncontroverted  facts,  131. 

{See  also  Documents.) 

Domesday  Book 

an  example  of  the  inquisition,  270a. 
thoroughness  of  the  commissioners,  270a  n. 
2. 

(See  also  Inquisition.) 

Donatio  Causa  Mortis 

inertia  as  to  parol  evidence  of,  1014. 
parol  evidence  of,  inertia  as  to,  1014. 
{See  also  Gift.) 

Double    Jeopardy 

not  a  rule  in  Norman  times,  270b  n.  4. 

Doubt,  Reasonable 

{See  Reasonable  Doubt.) 

Drama 

general  knowledge  as  to,  759,  759  ii.  2. 
(See  Social  Life.) 

Draiv  Poker 

mode  of  playina,  common  knowledge  as  to, 
760,  760  n.  6. 

Drivers 

special  facts  testified  to,  by,  927,  927  n.  12. 
Drugs 

animals,  effect  of,  on,  918,  918  n.  9. 
effects  of,  special  knowledge  as  to,  874,  874 
n.  7,  912  912  „.  1. 

Drunkenness 

{See  Intoxication.) 
Durable  Substances 

knoT\-ledge  as  to,  706,  706  n.  2. 

{See  Common  Knowledge.) 

Duress 

defined,  1558  n.  1. 

admissions     not     induced     by,     voluntary, 
1294a. 

(See  Admissions.) 
civil  cases,  effect  of  duress  in,  1560,  1560 

nn.  4  et  seq. 
misleading  inducements  distinguished,  1294, 

1480,  1558,  1558  n.  3. 
probative  force  of  statements  induced  by, 
1560. 
considerations,  effect  of,  1560,  1560  nn.  1 
et  seq. 
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Duress  —  cont'd. 
scope  of,    1561. 

mob  violence,   15G3,   15C3  iiii.  1  et  seq. 
people  alone  do  not  constitute  a  mob, 

1563,   1563   H.  8. 
reiteration   of   confession   in   place   of 

safety,   1563,   1563  nn.  4,   5. 
temporary  cessation,  immaterial,  1563, 
1563  n.  6. 
physical  pain,   infliction   of,    1562,    1562 
nil.  1  et  seq. 
co-defendant,  confession  of,  not  admis- 
sible, 1562,  1562  n.  3. 
fire,  application  of,  1562,  1562  n.  2. 
whipping,  1562,   1502  ii.  1. 
popular  antipathy,  effect  of,  1563,   1563 

n.  7. 
threats,  1561,  1561  iiii.  1  et  seq. 
mental  duress,  1561,  1561  ".  1. 
self-incrimination  distinguished  1480,  1558, 

1558  II.  4. 
specific  admissions,  reception  of,  1560,  1560 

«.  7. 
statements  made  under,  involuntary,  1558, 
1558  iiii.  1  et  seq. 
procedure,  rule  of,  1559. 

duress,    contrary    to    natural    justice, 

1559,  1559  n.  2. 
original    nexus    between    inadmissible 
statements,   1559  )i.  2. 
"  involuntary  "  the  new  nexus,  1559 
n.  2. 
violence,  threats  of,   1294. 

(See  also  Confessions.) 

Duty 

speaking  of,  when  essential,  1403. 
(Sec  Admissions  by  Condi ct.) 

Dying  Declarations 

acquiescence  not  proved  by  failure  to  in- 
terrupt, 1431. 

(See  Admissions  by  Conduct.) 

failure  to   interrupt,  no  proof  of  acquies- 
cence, 1431. 

Dying  Statements 

{Sec  Dying   DECL.iR.^TioNS.) 

Dynamite 

qualities  of.  knowledge  as  to,  706,  706  n.  4. 
{See  CoMMox  Knowledge.) 


Ecclesiastical  Matters 

common  knowledge  with  regard  to,  774. 
special  knowledge  as  to,  SS5. 

Education 

common  knowledge  as  to.  817. 

Effervescence 

liquids  known   to   posses-   quality   of,   707, 
707  «.  6. 

(See  Common  Knowlepoe. ) 

Ejectment 

admissions  as  to  title  in.  1304. 
(Src  Admissions.) 


Election  Petitions 

burden  of  proof  as  to,  955. 

(See  Actions  in  Rem.) 

Elections 

congressmen,  for,  time  known,  U40,  U40  n.  2. 
dates   of,   etc.,   knowledge   as   to,   798,   798 

nil.  2  et  seq. 
results  of,  facts  as  to  known.  800,  800  nn.  1 

et  seq. 

(See  History.) 

Electric  Light 

charters    for,    judicially    known,    627,    C27 
n.  4. 

Electric  Iiight  Plant 

incorporation   for,   judicially  noticed,   627, 
627  11.  4. 
(See  also  Judicial  Knowledge.) 

Electrical  Engineering 

(See  Engineering.) 

Electricity 

dangers  from,  known,  754  ii.  2. 
engineering  problems  with,  facts  as  to,  886, 

886  nil.  5  et  seq. 
properties  of,  knowledge  as  to,  719. 

(See  Common  Knowledge.) 
wire  charged  with,  dangers  of  known,  705 

n.  2. 

Elevated  Railroads 

notorious  facts  regarding,  835.  So.'i  n.  3. 
(See  Street  Railways.) 

Emotions 

(See  Mental  States.) 

Enactment 

statutory,   juidcial    knowledge   as    to,    594, 
594  n.  1. ' 

Encyclopsedias 

judge  may  consult,  8.').1,  8.55  ii.  (i.  858,  859k. 
jury,  function  of,  as  to,  856,  850  ii.  2. 

Engineering 

construction    questions,    facts    as    to,    886, 

886  II.  2. 
hydraulic,  special  facts  as  to,  886,  886  ii.  8. 
mining,  special  facts  as  to,  886,  886  n.  9. 
special  knowledge  as  to,  880. 
technical  terms,  meaning  of,  SS6,  880  n.  1. 

Engineers 

railroad,   competent   witnesses,    when,   924, 
924  II.  1. 

Engraving 

facts  as  to,  ennimonly  known,  759,  759  nn. 
3  ct  seq. 

(Scr  Roci.^L  Life.) 

Entries,  Book 

(See  Book  Entries.) 

Equity  Proceedings 

admissions   compulsory   in,    12!U. 

(See  Admissions.) 
admissions  in,  received  when,  1236. 
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Escape 

admissions  by,  1399a. 

(See  Admissioks  bt  Conduct.) 

Establishing,  Burden  of 

(See  Burden  of  Pboop.) 
Estoppel 

silence,  created  by,  1419,  1422. 

(See  Admissions  by  Conduct.) 

Events 

defined,  53. 

states  of  things,  contrasted,  53. 
(See  also  Facts.) 

Evidence 

defined,  2,  4. 

inference  alone  deemed  operative,  4  nn. 

2,  3,  7  n.  4. 
other  definitions,  2,  4  ».  1,  5. 

Bentham,  5. 

Best,  4  «.  1. 

Blackstone,  in.  1. 

Greenleaf,  5. 

definition  considered,  5. 

Gulson,  2. 

( 1 )  science  of  evidence,  2. 

(2)  ai-t  of  evidence,  2. 

(3)  physical  agencies  of  evidence,  2. 
Stephen,  5. 

definition  considered,  5. 
burden  of  proof  connected  with.  930,  933, 

934. 
extrajudicial,  defined,  6. 

(See  Extrajudicial  Evidence.) 
"fact"  distinguished,  4  n.  2. 
judicial,  defined,  7. 

(See  Judicial  Evidence.) 
law  of  evidence.  2. 
matter  of,  86  h.  2. 

(See  Matter  of  Evidence.) 
matter  of  administration,  use  of  evidence 

is,  a,  266,  541. 
"  matter  of  evidence,"  defined,  4  n.  3. 
pleading,  connection  with,  933,  934. 
preappointed, 

(See  Preappointed  Evidence.) 
"  proof  "  distinguished,  8. 
(See  Pboof. ) 
secondary  meanings,  32. 
art  of  evidence,  37. 
evidence  as  a  science,  33. 
stare  decisis  applied  to,  rulings  on,  15. 
subdivisions  of,  10. 
admissible,   11. 

(See  Admissible  Evidence.) 
best  and  secondary,  12. 

(See  Best  and  Secondary  Evidence.) 
competent,  13. 

(See  Competent  Evidence.) 
conclusive,  4  n.  1,  14. 

(See  Conclusive  Evidence.) 
direct  and  circumstantial,  15. 
(See  Direct  and  Circumstantial  Evi- 
dence. ) 
incompetent,  use  of,  541. 
judicial  and  extra-judicial,  4. 

defined,  4. 
material,   16. 

(See  Material  Evidence.) 
model  basis  of  classification,  10. 


Evidence  —  cont'd. 

subdivisions  of  —  cont'd. 
oral  and  documentary,  17. 

(See  Documentary  Evidence.) 
positive  and  negative,  26. 
probate  basis  of  classification,   10. 
real  and  personal,  27. 

(See  Eeal  Evidence.) 
testimony  contrasted,  9. 
subordinate  meanings,  32. 
evidence  as  a  science,  33. 

concealed  influence  of  substantive  law, 

36. 
evidence,    field   of,   difficult   to    distin- 
guish, 33. 
influence  of  procedure,  34. 

administrative  assumptions,  34. 
concealing    growth     of     substantive 
law,  34. 
disastrous  consequences,  34. 
influence  of  substantive  law,  35. 
concealed  influence,  36. 

"  parol  evidence  rule,"  36. 
open  influence,  35. 
substantive    law   controlled   by   public 

policy,  33. 
truth  the  object  of  natural  science,  33. 
evidence  as  an  art,  37. 

Evidence,  Burden  of 

(See  Burden  op  Evidence.) 

Evidence  by  Perception 

defined,  30. 

real  evidence,  contrasted  with,  30. 
(See  also  Real  Evidence.) 

Evidentiary  Facts 

defined,  44. 

Evolution 

presumption  of  law,  1025. 

(See  Presumption  of  LAVf.) 

Exaggeration 

admissions  by,  1393. 

(See  Admissions  by  Conduct.) 

Exception 

assize  for,  in  criminal  cases,  270d. 
malicious  bringing  of  suit,  270d  n.  5. 

Executions 

completeness  in  proof  of  or  by,  515. 
independent  relevancy,  515,  515  n.  3. 
judgment  must  accompany,  515. 

Expectancy  of  Eife 

facts  of,  knowledge  as  to,  732,  732  n.  7. 
(See  Common  Knowledge.) 
mortality  tables,  conditions  for  use,  859c, 
859c  nn.  14  et  seq. 

Expediting  Trials 

a  canon  of  judicial  administration,  544. 
reason  required,  545. 

limitation  on  number  of  rulings,  545, 
545  n.  1. 
methods  employed,  544. 

( 1 )  rulings  as  to  prima  fade  case,  544, 
546. 
administrative  limitations,  546. 
right  to  jury  trial,  546. 
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Espediting  Trials  —  cont'd. 
methods  employed  —  cont'd. 

(2)  imposing  reasonable  requirements  of 
proof,  544,  547. 

administrative  details,  547. 

(3)  eliminating  remoteness,  544,  548. 
deliberative  facts,  nse  of,  548. 

corroboration,  548. 

(4)  introduction  of  cumulative  evidence 
regulated.  549. 

(See  Cumulative  Evidenob.) 

(5)  limiting  number  of  witnesses,  550. 

{See  Witnesses.) 
appellate  court,  action  of,  550,  550  n.  7. 
expert  witnesses,  550,  550  n.  6. 
(fl)    vpstricting   repetition    of   questions, 
551. 
cross-examination,  552. 

repetition  of  question  asked  on,  553. 
argumentative       and       combative 

questions,  553,  553  n.  1. 
perjury,  detection  of,  553. 
prolonged  and  useless  questioning 
prevented,  553,  553  )(.  3. 
direct  examination,  551. 
administrative  details,  551. 

(7)  right  to  restrict  repetition  of  testi- 
mony, 554. 

evidence    offered    by    counsel,    rejected 

when,  554. 
reason  sole  standard,  554. 

(8)  judge   may   restrict   length   of   argu- 
ments, 554a. 

appellate  court,  action  of,  554a. 
reasonable  rules  of  court,  554a. 

(9)  judge  may  restrict  length  of  exami- 
nation, 555. 

counsel,  number  of,  limited,  555. 
administrative  considerations,  555. 
stages,  examination  at  different,  555. 
reasonably  necessary  time  permitted,  544. 
a  contrary  view,  544,  544  «.  8. 
criminal  cases,  544  n.  9. 

(See  also  Administration.) 

Experience 

(See    ExpEEiENCE,     Gewebal     Pbopositions 

OF.) 

Experience,  General  Propositions  of 

commonly  known,  694,  753. 

conduct,    reasonable,    standards    of   known, 

754. 
standards    of    reasonable    conduct    known, 

754. 

(See  Common  Knowledge.) 

Explanation 

permitted, 

admissions,  1296  n.  6,  1395. 

(See  Admissions.) 
inconsistent  conduct,  1395. 

(See  Admissions  by  Conduct.) 

Explosions 

orcatinn  of,  knowledge  as  to,  70fi.  706  n.  5. 
(.■^ee  Cosr:Mnx  Knowledge.) 

Express  Companies 

business  of,  known  facts  regarding,  843. 
knowledge  merely  approximate,  843. 


Extension 

defined,  583  n.  1. 
documents,  parol  proof  of,  1009. 
(See  Bueden  of  Evidence;  Documents.) 
standard  measures  of,  known,  724,  724  ».  1. 
{Kee  CoMjrox  Knowledge.) 

Extracts,   Flavoring 

(iS'ee  Flavorixg  Extracts.) 

Extra-judicial  Admissions 

defined,  1233,  1288,  1289. 
bv  whom  made.  1310. 
'agents,  1337. 

(See  Agents.) 
coparties,  1314. 

coparty  affected,  1318a. 

joint  liability,  1318b,  1318b  nn.  1  et 
seq. 
contribution     or      indemnification 

not  sufficient,  1318b  n.  1. 
declarant  must  be  joined,   1318b, 
1318b  nn.  10  et  seq. 
bankruptcy,  discharge  in,  131Sb, 
1318b  n.   10. 
non-payment,  admission  of,  1318b, 

1318'b  n.  9. 
revivor,  enlargement,  waiver,  etc., 

1318b,  1318b  «H.  5  et  seq. 
scope  of,  1318b, 

covenants,  1318b,  1318b  n.  14. 
negotiable    instruments,    1318b, 

1318b  n.  13. 
self-serving     statements,    1318b, 
1318b  n.  15. 
share    of     declarant,     immaterial, 
1318b,  1318b  «.  3. 
joint  ownership,  1318a,  1318a  vn.  1 
et  seq. 
identity  of  interest  to  be  clearly 

shown,  1318a,  1318a  n.  4 
successive  estates,  not  within  rule, 

1318a,  1318a  «.  7. 
tenancy  in  common,  not  sufficient, 
1318'a,  1318a  1).  6. 
coparty  not  affected,  1315. 

admissions   by   conduct,    1315,   1315 
nn.  6,  7. " 
adoption    and    acquiescence,    1315, 

1315  nn.  6,  7. 

civil  cases,  1315,  1315  nn.  1  et  seq. 
common  law,  1315,  1315  n.  2. 
divorce,  1315,  1315  n.  3. 
equity  proceedings,  1315,  1316  H.  4. 
judicial  and  extra-judicial  admis- 
sions, 1315  n.  1. 
criminal  cases,  1315,  1315  n.  5. 
exceptions  to  rule,  1318. 
agency,  privity,  etc.,  1318. 
effect    of    substantive    law,    1318, 
1318  n.  1. 
incidental  prejudice,  1316,  1316  n.  2. 
joint  offences,   1317. 

anomalous   results   of   rule,   1317, 
1317  nn.  1   cf  seq. 
adultery,  1317,   1317  W.  1. 
civil  cases,  1317,  1317  n.  2. 
rights   of  coparty,    1316, 

protective  rulings,  right  to,  1316, 

1316  n.  1, 
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Extra-judicial  Admissions  —  cont'd. 
by  whom  made  —  cont'd. 
eoparties  ■ —  cont'd. 
coparty  not  affected  —  cont'd. 
use  of  admissions,  1316,  1316  nn.  3, 
4. 
against    adversary,   not    received, 

1316,  1316  n.  3. 
declarant,      admissible      against, 
1316,  1316  n.  4. 
declarant    affected    as    if    sole    party, 
when,  1314,  1314  n.  1. 
necessary  prejudice,   1314,   1314  nn. 
2,  3. 
documents  other  than  wills,  1314, 

1314  n.  3. 
validity  of  will,  1314,  1314  n.  3, 
132l"«.  1. 
nominal  parties,  1319. 

admissions,    may    make,    when,    1319, 

1319  nn.  1,  6,  7. 
agent  sued  for  principal,  1319,  1319  n. 

11. 
chose   in   action,   assignment  of,    1319 

n.  1. 
defendant,   1319,   1319  «.   2. 
guardian  ad  litem,  1319,  1319  n.  8. 
guardian  and  ward,  1319,  1319  n.  10. 
husband  joining  for  uniformity,   1319 

n.  3. 
next  friend,  1319,  1319  n.  9. 
persons  acting  in  a  fiduciary  capacity, 
1320. 
equitable  view,  1320,  1320  nn.  3,  4. 
trustee  eannot  admit  against  the 
trust,  1320  n.  3. 
legal  view,  1320,  1320  nn.  1,  2. 
qualifications,  effect  of,  1320,  1320 
iin.  1,  2. 
plaintiff,  1319,  1319  n.  1. 
substantial  interest,  value  of,  not  im- 
portant, 1319,  1319  n.  3. 
benefit  taken  cum  onere,  1319,  1319 
n.  5. 
who  are,  a  question  for  jury,  1319  n.  1. 
assumption  as  to,  1319  n.  1. 
parties  to  the  record,  1311,  1312. 

actual  interest  alone  important,  1311, 
1311  H.  1. 
actions  in  rem,  1311  m.  1. 
actual  parties  not  on  record,  1311. 
fortuitous   position  on  record,    1311 

n.  1. 
good  faith  required,  1311  n.  1. 
nominal  parties  on  the  record,  1311. 
criminal  cases,  1290a,  1313. 

corporation,   officers    of,    1313,    1313 

n.  5. 
insanity,  effect  of  claim  of,  1290a  n. 

3. 
third  persons,   admissions  by,   1313, 
1313  ".  2. 
death     of     declarant,    immaterial, 

1313,  1313  n.  3. 
declarant,    dying,    not   important, 
1313,  1313  n.  4. 
default,  not  operative,  1312,  1312  n.  10. 

co-party,  effect  on,  1312  «.  10. 
defendant,  1312,  1312  n.  2. 
coverture,  affeets  weight,  1312,  1312 
n.  6. 


Extra-judicial  Admissions  —  cont'd. 
by  whom  made  —  cont'd. 

parties  to  the  record  —  cont'd. 
defendant  —  cont'd. 

guardianship,    not     material,     1312, 
1312  n.  4. 
insanity,  1312,  1312  n.  4. 
spendthrift,  1312,  1312  n.  5. 
infancy,   not   important,   1312,   1312 

n.  3. 
service   of   process    necessary,    1312, 
1312  n.  2. 
discontinuance,  effect  of,  1312,  1312  n. 

9. 
identifying  declarant,  1313  n.  1. 
inconsistent  statements,  no  foundation 

needed,  1312  n.  1. 
interest,  possession  of,  essential  when, 

1312,  1312  nn.  11,  12. 
time    of    making,     immaterial    when, 

1312,  1312  nn.  7,  8. 
typical  case,   1312,   1312  n.   1. 
persons  beneficially  interested,  1321,  1321 
nn.  1  et  seq. 
criminal  cases,  1322. 

injured   person,   not  beneficially  in- 
terested,   1322,    1322    nn.    5    et 
seq.,  1326  n.  9. 
consent,    statements     bearing    on, 
1323,  1323  n.  4. 
rape,  1323,  1323  n.  5. 
corroboration,  1323,  1323  n.  1. 
disqualifications,     rejection      for, 

1322  n.  4. 
impeachment,  1323,  1323  n.  2. 
inference    or    conclusion    rejected, 

1322  n.  5. 
mental   states,   1324. 

declarations       received,      when, 
1324,  1324  n.  2. 
a    contrary   view,    1324,    1324 
n.  3. 
modifying  rules,  1322,  1322  nn.  1 
et  seq. 
dying  declarations,  1322,  1322  n. 

1. 
res  gestce,  1322,  1322  n.  3,  1325. 
bodily  condition,  1322  n.  3.  " 
identification,  1322  n.  3. 
independent  relevancy,  1322  n. 

3. 
physicians,      statements       to, 
1322  n.  3. 
silence,    acquiescence    by,    1322, 
1322  n.  2. 
existing  interest  must  be  shown,  1321, 

1321  nn.  2,  3. 
indemnifiers  against  loss,  1321  n.  1. 
parish,  inhabitants  of,  1321  n.  1. 
pauper  settlements,  1321  n.   1. 
persons   acting   in   fiduciary   capacity, 
1327. 
cestui  que  trust,  statements  of,  ad- 
mitted when,   1327,   1327  nn.  2 
et  seq. 
agency,  relation  of,  1327  n.  4. 
trustee,  admissions  of,  1327,  1327  « 
5. 
time   of  acquiring  interest,    1327, 
1327   nn.  5,   6. 
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Extra-judicial  Admissions  —  cont'd. 
■by  whom  made  —  lotht'd. 

persons  beneficially  interested  —  cont'd. 
pleadings  in  other  cases,  1321,  1321  n. 

4. 
statements    by    nominal    party,    1321, 

1321  n.  2. 
test  of  beneficial   interest,   1326,   1326 
nn.   1,  2. 
partners  in  crime,   1326  n.  2. 
direct  interest  required,   1326,   1326 

n.  4. 
moral,  not  sufBeient,  1326,  1326  n.  3. 
pecuniary,  demanded,  1326,  1326  n.  5. 
must    be    direct    and    immediate, 
1326  n.  5. 
who  are  not,  1326  n.  4. 

injured  person,  1326,  1326  n.  9. 
municipal  corporations,  members  of, 
1326  n.  4. 
English  rule,  contra,  1326  n.  4. 
persons    having    same    rights,    1326, 

1326  II.   10. 
professional  connections,   1326,   1326 

n.  6. 
public  prosecutor.  1326,  1326  «.  8. 
relatives,  1326,  1326  n.  6. 
stockholders,  1326  n.  4. 
privies,  1329  et  seq. 
defined,  1239  n.  2. 
boundaries,  declarations  as  to,  1329  n. 

3. 
general  rule  stated,  1329,  1329  «.  5. 
impeachment,  1330,  1330  n.  3. 

inconsistent   statements,    1330,    1330 
n.  3. 
independent    relevancy    of    statements 
by,  1331. 
admissions  distinguished,  1332. 
alienation,  may  be  subsequent  to, 

1332,  1332  n.  3. 
self   serving    statements,    received 

when,  1332,  1332  n.  2. 
third  persons,  admissible  in  suits 
between,  1332,  1332  n.  1. 
an  impossible  distinction,  1331,  1331 

n.  2. 
claim,  1333. 

personal  property,  1333,  1333  n.  2. 
possession,  essential,  1333,  1333  11. 

3. 
real  estate,  1333,  1333  n.  1. 
scope  of,  1333. 

extent,   1333,  1333  n.  5. 
nature  of  possession,  1333,  1333 
».   4. 
disclaimer.  1334. 

personal  propertv,  1334,  1334  ».  2. 
real  estate,  1334,  1334  n.  1. 
fixing  date,  1336  n.  2. 
mental  condition,  1335. 
mental  state,  1336.  1336  nn.  I  ct  seq. 
assent,  1336,  1336  n.  6. 
influence,  operation  of,  1336,  1336 

n.  9. 
intent,  1336,  1336  nn.  4,  6. 
domicil,  1336,  1336  n.  4. 
fraud    and    other    facts,    1336, 
1336  n.  5. 
knowledge.  1336.  1336  n«.  7,  8. 
notice,  1336,  1336  n.  7. 


Extra-judicial  Admissions  —  cont'd. 

by  whom  made  —  cont'd. 
privies  —  cont'd. 

judge,  function  of,  1329,  1329  nn.  1  et 

seq. 
primary  evidence,  statement  is,   1330, 
1330  nn.  1,  2. 
privity  and  agency,  1328. 
privies,  admissions  by,  1329. 

receivers,  no  privity  between,   1329, 
1329  n.  2. 
subject,  treatment  of.  132S. 
by  whom  offered,  1291,  1291  n.  5. 
confidential      communication,     immaterial, 

1291,  1291  n.  4. 
criminal  cases,   1290a.   1290a  nn.  1  et  seq. 
scope  of,  1290a,  1290a  nn.  5,  6. 
corpus  delicti^  may  be  so  proved,  1290a, 
1290a  n.  6. 
time  of  making,  immaterial.  1290a,  1290a 
n.  4. 
form  of,  1351. 

adoption  by  party,   1351,   1351   nn.   1  ct 
seq. 
direct  statements,  acquiescence  in,  1351 

n.  1. 
writing,  statements  in,  1351,  1351   nn. 
2.  3. 
oral,  1352,  1352  nn.  1  et  seq. 

completeness  required,  1352,  1352  n.  7. 
question  and  answer,  1352,  1352  n.  7. 
evidence  is  primarv,  1353,  1353  nn.  1, 
2. 
criminal  cases,  1353,  1353  n.  3. 
not   secondary   to   written   admissions, 
1352,  1352 'ra.  6. 
reference   to   another,    1354,    1354   nn.    1 
et  seq. 
agency,  scope  of,  1354,  1354  n.  1. 
arbitration,  reference  to,  1354  n.  9. 
fact,   answer   must   be  one   of,   1354, 
1354  n.  9. 
admissions,  statements  as,   1354,   1354 
n.  5. 
primary  evidence,  1354  «.  5. 
collective  reference,  1354,  1354  n.  6. 
persons   must  be   ascertained.    1354, 
1354  n.  7. 
conditioning  action  by  that  of  another, 

1355,  1355  nn.  1  ei  seq. 
intention    must    be    clear,    1354,    1354 

n.  8. 
knowledge,    adequate,    required,    1354, 
1354  ».  10. 
writings,  1356,  1356  nn.  1  et  seq. 

abbreviated  or  syncopated  statements, 

1375  n.  2. 
book  entries,  1357,  1357  "".  1  ct  seq. 
agency,  effect  of,  1362.  1362  n.  1. 
bank  .is  common  agent  of  deposi- 
tors, 1362,  1362  n.  2. 
partnership  books,  1363. 

partners  having  access,  affected, 

1363,  1363  )(.  1. 

real  estate  books,  1363,  1363  n.  2. 

bank-books,  1358,  1358  nn.  1  et  seq. 

clerk,  production  of,  not  essential, 

1358,  1358  n.  4. 
depositor's  books,  1358,  1358  ".  2. 
envelopes,     loose     sheets,     etc., 
1358,  1358  n.  3. 
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Extra-judicial  Admissions  —  cont'd). 
form  of  —  cont'd. 
writings  —  cont'd. 

book  entries  —  cont'd. 

book,    form    and    nature   of,    imma- 
terial, 1357,  1357  nn.  4  et  seq. 
mutilation,     tearing,     etc.,     1357, 
1357  w.  6. 
completeness,  permitted  when,  1357, 
1357  n.  7. 
disconnected    books    not    received, 
1357,  1357  n.  8. 
corporations,   rule   applies   to,    1357 

n.  2. 
independent  relevancy,  1363. 

correctness  of  bookkeeping  not  ma- 
terial, 1363,  1363  n.  3. 
loan  agencies,  1359,  1359  n.  1. 
non-owner  of  book,    admissions    by, 
1360,  1360  nn.  1  et  seq. 
acquiescence  in  entry,   1360,  1360 

nn.  2,  5. 
clerk,  entries  by,  1360,  1360  n.  4. 
favorable  to  entrant,  1360,  1360 
n.  8. 
customers'  pass-books,   1360,  1360 
n.  6. 
receipt  of  goods,  1360,  1360  n.  7. 
mutual     settlement,     1360,     1360 
n.  3. 
infant,  necessaries  of,  1360  n.  3. 
original  entries  need  not  be  produced 
when,  1361,  1361  nn.  1  et  seq. 
ledger,  use  of,  1361,  1361  n.  3. 
shop-book   rule,   contrasted,    1361, 
1361  nn.  4  et  seq. 
railroads,  1359,  1359  nn.  2,  3. 
bookkeepers'  footings,  etc.,   1375,  1375 

n.  5. 
business   documents,   1364,  1364  nn.   1 
et  seq. 
accounts  stated,  1364,  1364  n.  6. 
contracts,  1364,  1364  n.  1. 
insurance  policies,   applications  for, 

1364,  1364  n.  7. 
receipts,  1364  n.  4. 

not  conclusive,  when,  1364  n.  4. 
reports,  1364,  1364  n.  2. 
settlements,  1364,  1364  n.  3. 
commercial  paper,  1365. 

acknowledgment      of       genuineness, 

1365,  1365  n.  3. 

promissory  notes,  1365,  1365  n.  1. 
specialties    under    seal,    1365,    1365 

n.  2. 
computations    and    calculations,    1375, 

1375  nn.  3,  4. 
conduct,  admissions  by,  1375,  1375  nn. 

6,7. 
prima  facie  quality,  1375  n.  7. 
ephemeral  writings,   1375,   1375  nn.   1 

et  seq. 
newspapers,  1375,  1375  n.  1. 
invalid  instruments,  may  convey  valid 

admissions,    1356,    1356   nn.   2    et 

seq. 
non-delivery,  effect  of,  1356  n.  3. 
validity,  parol  evidence  as  to,   1356 

It.  5. 
void  o6  initio,  1356,  1356  nn.  2,  3. 
voidance   by   person    entitled,    1356, 

1356  n.  4. 


Extra-judicial  Admissions  —  cont'd. 
form  of  —  cont'd. 
writings  —  cont'd. 

letters,  1366,  1366  int.  1  et  seq. 

completeness     required,     1367,    1367 
nn.  1  et  seq. 
answered  letters  must  be  produced, 
1367,  1367  nn.  5  et  seq. 
death  of  writer,  effect  of,  1367, 

1367  n.  15. 
destruction        affects        weight, 

when,  1367  n.  6. 
exceptions    to    rule,    1367,    1367 

nn.  9  et  seq. 
specific   admissions,    1367,    1367 
nn.  13  et  seq. 
criminal  cases,  1368. 

dictation  by  accused,  1368  n.  1. 
entire   document   to   be   produced, 

1370,  1370  nn.  1,  2. 
opponent,  rights  of,  1367,  1367  nn. 

1  et  seq. 
portions  missing,  effect  of,   1370, 

1370  n.  2. 
self-serving     statements     rejected, 
1367,  1367  nn.  8,  12. 
others,  letters  to,   1366,   1366  nn.  4 

et  seq. 
ratification,    effect    of,     1366,     1366 
n.  2. 
adoption,  what  is,  1366  n.  2. 
self-serving       statements       rejected, 
1369. 
agents,  reports  of,  1369  n.  1. 
dictation  to  others,  1369  n.  1. 
writer,    how    identified,    1366,    1366 
n.  1. 
admission,  effect  of,   1366  n.   1. 
custom  of  business,  not  sufficient, 
1366  n.  1. 
obituary  notices,  1371. 

no  evidentiary  value,  1371,  1371  ra.  2. 
official  documents,  1372,  1372  nn.  1  et 
seq. 
adoption  by  party,  1372  n,  4. 
inventories,  1372,  1372  n.  1. 
records,    statements    in,    1372,    1372 
n.  5. 
officers'  returns,  1372,  1372  n.  6. 
revision,  1372,  1372  n.  3. 
schedules,  1372,  1372  n.  2. 
professional  memoranda,  1373. 
abstracts  of  title,  1373,  1373  n.  1. 
claims,  books  of,  1373,  1373  n.  2. 
responsibility  of  partv.  must  be  shown, 

1356,  1356  n.  6. 
tax  lists,  1374. 

evidentiary  value  conceded  to  state- 
ments in,  1374,  1374  n.  2. 
a  contrary  view,  1374,  1374  n.  3. 
claim,  1374,  1374  nn.  4,  5. 
ownership,  1374,  1374  n.  3. 
value    of    property,    1374,    1374 
nn.  6,  7. 
hearsay,  not  an  exception  to,  1292,  1292  nn. 

1  et  seq. 
judicial  contrasted,  1233,  1288,  1290. 

procedure  and  logic,  1288. 
primary   evidence,    1291,    1291   n.   6,    1353, 

1353  nn.  1  et  seq.,  1738  n.  1. 
privileged  communications,  1291. 
presence  of  third  person,  1291  n.  1. 
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Extra-judicial  Admissions  — '  cont'd. 
probative  force  of,  1236,  1383,  1383  nil.  1 
et  seq. 
conclusive,    not,    in    the    absence    of    es- 
toppel, 1387,  1387  Jin.  1  et  seq. 
action  essential,  1387  ".  2. 

amount    of    bill    rendered,  may  in- 
crease, 1387  11.  2. 
estoppel,  knowledge  essential  to,  1387 

«.  3. 
substantive  law,  effect  of,  1387. 
estoppel  bj'  deed,  1387  n.  2. 
prior    indorsements    of    note,    1387, 

1387  11.  4. 

deliberateness,  variations  in,  1383,   1383 
It.  2. 
haste,  excitement,  etc.,  may  be  shown, 
1383  n.  2. 
denial  by  opponent,  1388,  1388  tin.  3  et 

seq. 
enhancement  of,  1383. 

admission  in  popular  sense,  1383,  1383 
nn.  4,  5. 
explanation  permitted,   1388,  1388  nn.  1 
et  seq. 
attorney,  opinion  of,  1388  n.  6. 
by  agents,  privies,  etc.,  1388  n.  7. 
criminal  cases,  1388a,  1388a  nn.  1,  2. 

drunkenness,  1388a,  1388a  n.  2. 
deceased  persons,  admissions  by,  1388, 

1388  nn.  13,  14. 

probative  force  small,  1388,  1388  nn. 
13,  14. 
denial,  without  offering,  effect  of,  1388 

n.  5. 
relevancy  required,  1388  n.  7. 
ignorance  of  important  facts,  1388,  1388 

M.  11. 
jesting,  claim  of,  1388,  1388  n.  12. 
judicial  estimates  of,  1385. 
favorable,  1386. 

unfavorable,   1385,   1385   »».    1   et  seq. 
lapse  of  time,  effect  of,   1385,   1385 

n.  3. 
statutory  enactments,  1385  n.  2. 
jury,  question   for,   1390,   1390  nn.   1   et 
seq. 
compromise,  effect  of,  1390  n.  3. 
degrees  of  weight,  accorded,  1390  n.  3. 
impeachment,  1391. 

criminal  cases,  1391,  1391  n.  1. 
mistake  may  be  established,   1388,   1388 
n.  8. 
fact,  1388,  1388  n.  10. 
law,  1388,  1388  n.  9. 
not  conclusive,  when,  1383,  1383  ii.  3. 
criminal  cases,  1384. 
estoppel,  effect  of,  1383,  1383  ".  3. 
prima  faoie  quality  accorded,  1389. 

statutory  regulation,  1389,  1389  n.  2. 
probative   as  well    as    deliberative  fact, 

1236. 
retraction,  effect  of,  1387  n.  2. 
substantive  law,  effect  of,  1236. 
supplementing  allowed,  1388,  1388  n.  7. 
scope  of,  1377. 

contents  of  writing,  proof  of,  1378. 
American  rule,  1378,  1378  n.  3. 

execution,  proof  of,  1378,  1378  n.  4. 
English  rule,  1378,  1378  ii.  1. 
American  following,  1378,  1378  n.  2. 
equity  practice,  1378  n.  1. 


Extra-judicial  Admissions  —  cont'd. 
scope  of  —  cont'd. 

contents  of  writing,  proof  of  —  cont'd. 
English  rule  —  cont'd. 

substance,    must    be    shown,     1378, 
1378  w.  5. 
criminal  cases,  1379. 

coi^duet  facts  of,  1379,  1379  nn.   1   et 
seq. 
breaking  jail,  1379,  1379  n.  2. 
escape,  aiding  in,  1379,  1379  n.  3. 
fleeing  from  justice,  1379,  1379  n.  1. 
other    crimes    mav    be    incidentally 
shown,  1379,  1379  n.  4. 
bad  character,  not  shown  by,  1379, 

1379  n.  5. 
discrediting  accused,  not  used  for, 
1379. 
mental  conditions,  1381. 

criminal  capacity,  1381,  1381  n.  2. 
inference  or  conclusion  of  accused, 
1381,  1381  nn.  3,  4. 
feigning    insanity,     1381,     1381 
n.  5. 
mental  states,  1382. 

criminal  intent,  1382,  1382  n.  3. 
knowledge,  1382,  1382  n.  1. 

other  offences,  proof  by,  1382,  1382 
n.  2. 
physical  facts,  1380. 
age,  1380,  1380  n.  1. 
identity,  1380,  1380  n.  3. 

facts  establishing  in  it,  1380  n.  3. 
marriage,  1380,  1380  n.  4. 
race,  1380,  1380  n.  2. 
extension  of,  reasonable,  1377,  1377  n.  1. 
existence  of  a  fact  not  inferred  froin 
denial,  1377,  1377  n.  2. 
signature,  validity  of,   1389  )i.  1. 
telephone,  transmission  by,  1376. 
criminal  cases,  1376,  1376  n.  3. 
identity  of  speaker  assumed,  1376,  1376 
n.  2. 
voice,  recognition  by,  1376  n.  2. 
operator,  use  of,  1376,  1376  nn.  1,  2. 
others,  conversation  by,  listening  to,  1376 
n.  2. 
to  whom  made,  1291,  1291  n.  3. 

physicians,  1291  ?(.  3. 
use,  a  general  one,  1290. 

admissions  in  equity,  good  at  law,  1290, 

1290  n.  4. 
civil  admissions  in  criminal  cases,  1290, 

1290  n.  2. 
criminal  admissions  in  civil  cases,  1290, 

1290  n.  3. 
judicial  contrasted,  1290. 
real  and  personal  actions,  1290,  1290  n.  5. 
relevancy  required,  1290,  1290  n.  1. 
special  proceedings,  1290. 
divorce,  1290,  1290  n.  7. 
probate  courts,   1290,   1290  n.  6. 
used,  when,  1289. 

civil  actions,  1289,  1289  n.  3. 
real,  1289,   1289  n.  3. 
who  may  prove.  1291.  1291  n.  2. 
writing  not  confined  to,  1291,  1291  n.  7. 
{See  Admissions;  Confessions.) 
Extra-judicial  Evidence 

defined,  6. 

objective  relevancy,  field  of,  6. 
(See  also  Evidence,) 
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Fact 

defined,  38. 

other  definitions,  39. 
Bentham's  view,  39. 
Best's  view,  39. 
Holland,  39  n.  11. 
Lewis'  view,  39  ti.  16. 
Solicitors'  Journal,  38  n.  2. 
Stephen's  view,  38  n.  2. 

criticism  of  this  definition,  38  n.  2. 
Thayer's  view,  39. 
Walker's  Dictionary,  39  n.  5. 
acquiescence  for,  statement  must  be  one  of, 
1424. 

(See  Admissions  by  Conduct.) 
admission  must  state,  1293. 

(See  Admissions.) 
agreed  statements  of,  91. 

(See  INTEEENCES  OF  FACT.) 

inferences  of,  90. 
matter  of  fact,  40. 

(See  Mattee  of  Fact.) 
matter  of  law,  distinguished,  41. 
(See  Matter  of  Law. ) 
matter  of  opinion,  42. 

(See  Mattee  of  Opinion.) 
not  an  object  of  belief  or  proof,  5,  5  n.  9. 
proposition,  sole  object  of  proof,  5,  5  n.  9. 

Facts 

defined,  38. 

other  definitions,  39. 

authorized  Ijy  judicial  decisions,  37. 
Bentham,  comment  on,  37. 
Best,  comment  on,  37. 
Holland,  comment  on,  37. 
Sir  Geoi'ge  Cornewell,  comment  on,  37. 
classification  of,  43. 
adjudicated,  51  n.  6. 

(See  Adjudicated  Facts.) 
component,  45. 

(See  Component  Facts.) 
component  and  probative,  46. 
compound,    component    and    constituent, 
49. 
(See     Compound     Facts;     Component 
FACTS;  Constituent  Facts.) 
inferential,  51  n.  6. 

(See  INFEEENTIAL  FACTS.) 

negative  and  positive,  50. 
(See  Negative  Facts;  Positive  Facts.) 

physical  or  psj'chological,  43. 
( (See   Physical   Facts  ;    Psychological 
Facts.) 
physiological,  43. 
(See  Physiological  Facts.) 
principal  and  probative,  51. 
(See  Probative  Facts.) 
code  pleading,  51,  51  n.  5. 
deliberative,  52. 

(See  Deliberative  Facts.) 
res  gestw  and  constituent,  47. 
(See  Res  Gest^  and  Constituent 
Facts.) 
an  illustrative  instance,  48. 
simple  and  compound,  44. 

(See  Compound  Facts.) 
states  and  events,  53. 

{See  States;  Events.) 


Facts  —  cont'd. 

classification  of  —  cont'd. 
states  and  events  —  cont'd. 
continuance,  the  true  test,  53. 
acts  or    actions    considered,    53,  53 
n.  3. 

(See  Acts.) 
distinction   itself,   a  questionable  one, 
53  n.  4. 
importance  in  the  law  of  evidence, 
53  n.  5. 
motion  and  rest,  53. 

fallacies  of  distinction,  53. 
comment  on,  by  judge,  163. 
(See  JUEY.) 
general  order  and  scope  of  treatise,  64. 
"  matter  of  fact,"  40. 
matter  of  law,  41. 
relevanc}',  54. 
direct,  57. 
indirect,  58. 
legal,  61. 

"  facts  in  issue,"  62. 
reasoning,  63. 
logical,  59. 

deliberative,  60. 
objective,  55. 
subjective,  56. 

(See  also  Relevancy.) 
scientific,   special  knowledge  as  to,  875  et 

sec/. 
technical,  special  knowledge  as  to,  875  et 
seq. 

Facts  in  Issue 

Gulson's  definition,  55  n.  3. 
Stephen's  definition,  62. 

logical  and  legal  relevancy  confused,  62. 

other  definitions,  62,  nn.  3,  4. 
relation  to  constituent  facts,  62. 
(See  Legal  Relevancy.) 
relation  to  right  or  liability,  62. 

Facts  of  Iiair 

special  knowledge  as  to,  910. 

value  of  legal  services,  fllO,  910  tin.  4,  5. 

Falsehood 

admissions  as  to,  1417. 

(See  Admissions  by  Conduct.) 

Falsus  in  Uno 

force  of  maxim,  comments  on,  178. 


Farming 


(See  Agriculture.) 


Faro  Bank 

operation  of,  knowledge  as  to,  760,  760  n.  1. 
(See  Social  Life.) 

Fear 

acquiescence,  how  affected  by,  1429. 
(See  Admissions  by  Conduct.) 

Federal  Commissioners 

judicial  knowledge  as  to,  666,  666  n.  1. 

Federal  Courts 

judicial  knowledge  as  to,  667. 
state  law,  .585,  585  nn.  8  et  seq. 


2242a 


TEilPOK.lRY  INDEX  TO  VOLS.  I  AXD  II. 


[References  are  to  Sections;  Volume  I,  sees.   1-929;  Volume  II,  sees.  930-1708.] 

Foreign  and  Domestic  Laur 

(See  Foreign  Law.) 

Foreign  Cities 

geographical  facts,  knowledge  as  to,  749. 
Foreign  Coins 

value  of,  knowledge  as  to,  725. 


Fee'ble-minded 

admissions  by,  1306. 

(See  Admissions.) 
Feelings 

(See  Mental  States.) 

Feigning 

(See  Shamming.) 
Fences 

restraining  power  of,  knowledge  as  to,  812, 
812  n.  5. 

Fermented  Iiiq^uors 

intoxicating  quality,  knowledge  as  to,  712. 
judicial  knowledge  as  to  intoxicating  qual- 
ity, 709,  709  n.  i. 

(See  Intoxicating  Liqtjoes. ) 

Filing 

date  of,  when  judicially  noticed,  683,  683 
/(.  6. 

Fine  Arts 

facts  as  to,  generally  known,  759. 
il^ee  Social  Life.) 

Fire 

effect  of,  knowledge  as  to,  703  11.  5. 

(See  Combustion;   Common  Knowledge.) 

effect  of,  on  materials,  883,  833  «.  12. 

Fire  Insurance 

(.SVr    IXSUKANOE.) 
Firearms 

special  knowledge  as  to,  906. 

Firms 

acquiescence  in  book  entries  of,  1411. 
(See  Admissions  by  Conduct.) 

Fist 

special  knowledge  as  to,  909,  909  nn.  3,  4. 
Flag 

judicial    recognition    of    foreign,    646,    646 
II.  18. 

Flatchcraft's  Insurance  Manual 

court  or  jury  may  consult,  859c,  859c  n.  26. 

Flavoring  Extracts 

intoxicatins   quality   of,   knowledge   as   to, 
717. 

(.S'ee   IXTOXICATING   LiQUOKS.) 
Flight 

admissions  by,  1399a. 

(See  Admissions  by  Conduct.) 
civil  law,  rule  as  to,  1399a. 
modern  view,  the,  1399a. 
seduction,  in,  1399a. 

Food 

common  knowledge  as  to,  777. 
Force 

effect  of,  symtoms  as  to,  915  ".  6. 
laws  of,  knowledge  as  to,  703,  703  11.  6. 
(Ser  CoA«roN  KxowLEnfiE. ) 

Foreign  Affairs 

historical  facts  regarding,  788. 


{See  Common  Kxowledqe.) 
Foreign  Country 

notary  public,  validity  of  acts  of,  591    591 
n.  14. 

Foreign  Courts 

judicial  knowledge  as  to,  668. 

Foreign  I<anguage 

acquiescence,    in   connection    with,   use  of 

1424  n.  5,  1427  n.  1. 

(See  Admissions  by  Conduct.) 
use  of,   in    connection    with    acquiescence, 

1424  n.  5,  1427  ».  1. 

Foreign  Iiaur 

common  law.  judicial  knowledge  as  to,  589. 
common  knowledge  facts  of,  590. 
domestic  law,  assumptions  as  to,  1211. 
administrative  necessity  for  action,  1211, 

1211  »«.  1,  5. 
countries  not  under  civil  or  common  law, 
1211,  1211  II.  6. 
Mohammedan     countries,     1211,     1211 
11.  6. 
relevancy  required,  1217,  1217  «.  7. 
similarity  assumed,  1212. 

common  law,  1212.  1212  nn.  1  et  seq. 
construction.  1212.  1212  nil.  8  et  seq. 
state.  1212,  1212  11.  8. 
territorial  and  federal,  1212,  1212 
»?.  9. 
England  vs.  forum,  1212,  1212  li.  12. 
equity,  1212,  1212  11.  2. 
inertia  of  the  court,  1213. 

increased,  how,    1213,   1213  nn.  3 
et  seq. 
forfeiture,  1213.  1213  n.  4. 
voiding  transaction,    etc.,    1213, 
1213  nn.  5,  6. 
lessened,  when,  1213,  1213  nn.  1,  2. 
nation,  1212.  1212  «.  3. 
state,  1212,  1212  11.  4. 

English    territory,    restriction   to, 
1212   w.   6,   1215,   1215  m.  3 
et  seq. 
law    of    forum    enforced,    1215, 
1215  n.  5. 
evidence,  effect  of,  1212  n.  4. 
procedure  of  foreign  governments, 
1212  n.  4. 
territory,  1212,  1212  n.  5. 
civil  law,  1216,  1216  11.  2. 
general  assumption,   1214,   1214  nn.  3 
et  seq. 
foreign  country,  1214,  1214  n.  5. 
sister  state,  1214,  1214  n.  4. 
statutory  law,  1214. 

British  colonies,  1214,  1214  n.  2. 
constitutionality  assumed,  1214  n.  6. 
construction  of,'  1214,  1214  n.  7. 
sister  state,  1214,  1214  11.  1. 
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Foreign  Law  —  cont'd. 

domestic  law,  assumptions  as  to  —  oont'd, 
similarity  not  assumed,  1215. 
common  law,  1217,  1217  n.  1. 

English  common  law  and  that  of  the 

forum,  1218,  1218  nn.  1  et  aeq. 

law  merchant,  1218,  1218  n.  4. 

forfeiture,  not  assumed,   1217,   1217 

itn.  3,  4. 

contrary  view,  1217,  1217  n.  5. 

invalidating    foreign    statute,    1217, 

1217  n.  6. 
radical   legislation,    effect   of,    1217, 
1217  n.  2. 
forum,   common;    foreign,   civil,    1215, 
1215  n.  2,  1216,  1216  n.  I. 
English     territory,     limitation     to, 
1215,  1215  nn.  3  et  seq. 
forum,   civil;    foreign,   common,    1215, 

1215  n.  1. 
when  foreign   law   is  statutory,   1215, 
1215  nn.  6,  7. 
domestic  law,  relation  to,  1211. 
existence  of,  a  question  of  fact,  1211,  1211 

nn.  3,  4. 
function  of  judge  as  to  proof  of,  900. 
incorporation  by,  not  judicially  known,  627, 

027  n.  2. 
interpretation,   domestic,   how   proved,   896. 
opinion,  liow  far  excluded,  896,  896  nn. 
3,  4. 
judicial  knowledge  as  to 
foreign  statutes,  601. 

(See  FoBEiGN   Statutes.) 
unwritten  law, 
knowledge  as  to,  how  acquired,  636. 
practice,  rule  of,  how  proved,  895,  895  rm. 

7  et  seq. 
skilled  witness,  use  of,  896  et  seq. 
American  rule,  899. 

qualifications  of  witness,  899. 
English  rule,  897,  898. 
who  are  qualified,  898. 
special  knowledge  as  to,  894. 
{See  also  Fact.) 

Foreign  Laws 

unwritten,  154. 

province  of  the  jury,  154. 
written,  156. 

function  of  administration,  158. 
English  practice,  159. 
judicial  assumptions,  160. 
rate  of  interest,  161. 
use  of  skilled  witnesses,  157. 

Foreign  Practice 

(See  FoiiEiGK  Laws;   Pbactice.) 
Foreign  Records 

question  for  court,  meaning  of,  162. 
(See  also  Documents.) 

Foreign  Statutes 

judicial  knowledge  as  to,  601,  616. 
(See  also  Foreign  Law;  Statutes.) 

Foreign  Wars 

historical  facts  regarling,  knowledge  as  to, 
784,  784  n.  2. 

Foreign  Words 

{See  WoBDS.) 


Forest,  Assize  of  the 

(See  Assize  of  the  Forest.) 

Formalism 

defined,  988  w.  1. 

Former  Evidence 

adequate  necessity,  1624. 
absence,  1624. 

adverse  procurement  by,  1626. 

deposition  not  required,   1626,   1626 
n.  1. 
adjournment  ordered,  when,    1626 
n.  3. 
co-party    not    affected    when,    1626, 

1626  n.  6. 
private     and     public     prosecutors, 

1626,  1626  n.  7. 
proof  of,  how  made,  1626,  1626  nn. 
4,  5. 
deposition,   possibility   of,    1627,    1627 
nn.  1  et  seq. 
criminal  cases,  1627,  1627  nn.  9,  10. 
financial     ability     considered,     1627 
n.  3. 
failure  to  subpoena,  no  ground  for  re- 
ceiving, 1624,  1625  n.  16,  1628  n.  1. 
from  county  not  sufficient,  1625  n.  1. 
depositions,  analogy  of,  1629  n.  1. 
Mississippi  view,  1625  n.  2. 
from    jurisdiction,    1625,    1625    nn.    1 
et  seq. 
British  colony,  1625,  1625  n.  6. 
civil  cases,  1625,  1625  n.  2. 
criminal  cases,  1625,  1825  n.  3. 
departure,    preparations    for,    1625, 

1625  nn.  7,  8. 
foreign  country,  1625,  1625. Ji.  4. 
concealment,     motives     for,     1625 
n.  4. 
return,  probability  of,  1625  n.  4. 
statements,      independently      rele- 
vant when,  1625  n.  4,  1627  n.  5. 
sister  state,  1625,  1625  n.  5. 
from  particular  locality,  1628  n.  2. 
return,     temporary,    effect    of,     1631, 

1631  nn.  1  et  seq. 
temporary,  effect  of,  1628. 

admission,     consideration     favoring, 
1628,  1628  nn.  1  et  seq. 
statutory  endorsement,  1628,  1628 
n.  4. 
•     depositions,   analogy  of,    1629,    1629 
nn.  1  et  seq. 
rejection,  grounds  for,  1630. 

Alabama  rule,  1630,  1630  nn.  2  et 

seq. 
Louisiana,  rule  in,  1631,  1631  nn. 

6  et  seq. 
criminal  cases,  1630,  1630  n.  9. 
Kentucky  rule,  1630  n.  10. 
death,  1633. 

civil  cases,  1633,  1633  n.  2. 
criminal  cases,  1634,  1634  nn.  1  et  seq. 
contrary  views,  1634,  1634  nn.  1,  2. 
limitation  to,  when,  1634,   1634  nn. 
3,  4. 
early  law,  1633,  1633  «.  1. 
"expert"   witness,   within   rule,    1633 

n.  2. 
federal  courts,  received  in,  1633  n.  2. 
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Former  Evidence  —  cont'd. 
adequate  necessity  —  cont'd. 
death  —  cont'd. 

proof   of,    must   be   clear,    1633,    1633 
n.  3. 
hearsay  excluded,  1634,  1634  nn.  6,  7. 
lapse  of  time,  effect  of,   1633,   1633 

nn.  6,  7. 
reputation    insufficient,    1633,    1633 

«.  5. 
"  understanding,"       not      sufficient, 
1633,  1633  n.  4. 
distance,  inconvenience  from,  1624  n.  5. 
depositions   and   former  evidence   con- 
trasted, 1624  n.  5. 
grounds  of,  1624,  1624  nn.  6  et  seq. 
imprisonment,  1635,1635     nn.  1  et  seq. 
contumacious  refusal  to  testify,  1635, 
1635  «.  3. 
inability  to  find,  1636,  1636  nn.  1  et  seq. 
criminal  cases,  1636,  1636  n.  5. 
depositions,  use  of,  1639,  1639  nn.  1,  2. 
diligence  must  be   shown,   1637,    1637 
nn.  1  ct  seq.,  10,  11. 
definition  of,  1637  ".  3. 
appellate    courts,    action    of,    1637, 

1637  nn.  13  et  seq. 
binding    over     witness,     failure    in, 

1637  ».  1. 
degree  of,  required,  1637  n.  15. 

attesting  witnesses,  1637  n.  15. 
negligence,  effect  of,    1637,    1637   n. 

12. 
personal     inquiry     essential,     1637, 
1637  nn.  3,  4. 
reputation  insufficient,  1637,  1637 
n.  6. 
proof  of,  how  made,  1637,  1637  n.  7. 
counsel,    statement    of,    not    suffi- 
cient, 1637  n.  1. 
excused,  when,  1637  ".  3. 
hearsay,     statements     not,     1637, 
1637  n.  8. 
letters,  rule  as  to,  1637  n.  8. 
sheriffs'  returns,  etc.,  1637,  1637 
nn.   8,   9. 
statutory  regulation,  1637  ".  1. 
views  of  dissenting  courts,  1638,  1638 
71)7.  1  et  seq. 
collusion,  danger  of,  1638. 
tenderness    to    accused,    1638,    1638 
n.  5. 
infamy,  1640,  1640  nn.  1  et  seq. 

secondary  evidence  rejected,  1640,  1640 
«.  2. 
interest,  1641. 

death  of  other  party,  1642,  1642  nn.  1 

et  seq. 
malicious  prosecution,   1643,   1643  nn. 
1  et  seq. 
former    evidence    received    in,    1643, 
1643  nn.  1  et  seq. 
secondary    evidence    admissible,    1641, 
1641  n.  2. 
English   practice,    1641,   1641    nn.    5 
et  seq. 
American    according    oases,    1641, 
1641  n.  7. 
voluntary   acquirement,    immaterial, 
1641,  1641  n.  3. 
mental  incapacity,  1644. 

failure  of  meniorv,  1G44,  1644  n.  7. 


Former  Evidence  —  cont'd. 
adequate  necessity  —  cont'd. 
mental  incapacity  —  cont'd. 

insanity,  1644,  1644  nn.  2  et  seq. 
chronic    or    temporary,    1644,    1644 

n.  4. 
civil  cases,  1644,  1644  n.  2. 
criminal  proceedings,  1644,  1644  n.  3. 
senile  dementia,  1644  n.  6. 
must   be   established,    1624,    1624  nn.   1 
et  seq. 
if   witness   available,   former   evidence 
rejected,  1624,  1624  nn.  12  et  seq. 
contra,   of    deliberative   facts,   1624, 
1624  nn.  13  et  seq. 
corroboration      or     impeachment, 
1624,  1624  /..  13. 
assertive  capacity,  not  received 
in,  1624  n.  12. 
official  duty,  1645. 
physical  incapacity,  1646. 

evidence  received,   1646,   1646  nn.  1  et 
seq. 
bodily  weakness,  1646,  1646  n.  5. 
dependent  persons,  care  of,   1646, 
1646  n.  8. 
chronic  illness,  1646,  1646  n.  3. 
continuance,     sufficient    when,    1646 

n.  6. 
deposition,  alternative  use  of,  1646, 

1646  n.  10. 

certificate   of  physician,   sufficient 
when,  1646,  1646  n.  11. 
future  illness,  1646,  1646  n.  7. 
minor  impairment,  1647,  1647  nn.  1 
et  seq. 
sense-perception,     loss     of,     1647, 

1647  nn.  1  et  seq. 
old  age,  1646,  1646  n.  4. 
temporary  sickness,    1646,   1646  nn. 

1,  2. 
evidence  rejected,  1648. 

civil  cases,  1648,  1648  nn.  1,  2. 
criminal  cases,  1649,  1649  nn.  1,  2. 
sound    administration    considered, 
1649,  1649  ».  2. 
depositions,  use  of,  1651,  1651  nn.  1 

et  seq. 
English  practice,  1650. 

danger  to  life,  test  of  admissibil- 
ity, 1650,  1650  nn.  1  et  seq. 
equity,  1650,  1650  «.  6. 
self-incrimination,  1632,  1632  nn.  1,  2. 
administrative  attitude  of  the  court,  1620, 
1620  nn.  1,  2. 
compromise  between  canons,   1620,   1620 

nn.  1  ct  seq. 
discretion  excluded,  when.  1620  ».  1. 
impeachment,  1623,  1623  nn.  1,  6, 
completeness,  how  far  essential,   1624 

n.  13. 
contradictory    statements,    1623,    1623 
nn.  1,  G. 
preliminary     foundation,     how     far 

necessary,  1623,  1623  n.  2. 
waiver,  effect  of,  1623,  1623  n.  5. 
proof  nf,  by  trial  judge,  1624  «.  13. 
opponent,  rights  of,   1G22. 
deliberative     facts,     introduction     of, 

1622,  1622  «.  3. 
object,  right  to,  1622,  1622  «.  2. 
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Former  Evidence  —  cont'd. 

administrative     attitude     of     the    court  — 
cont'd. 
rebuttal   of    former    evidence   permitted, 

1623,  1623  n.  7. 
relevancy,  must  be  shown,  1621. 

former   judicial  action  binding,   1621, 

1621  n.  i. 
waiver,  effect  of,  1621,  1621  nn.  2,  3. 
administrative  necessity  for  receiving  sec- 
ondary evidence,  1628. 
administrative  principles,  1620. 
admission,  use  as,  1624,  1624  n.  14. 
confessions  in,  1624  n.  14. 

must  be  voluntary,  1624  n.  14. 
depositions     and     former     evidence     con- 
trasted, 1708. 
depositions  contrasted,  1703. 

difference,  important  marks  of,  1703. 
similarity,  points  of,  1703. 
"former  trial,"  1652. 
defined,  1658. 

committee  hearings,  not,  1652  n.  2. 
definition  of,  liberality  in,  16.52,  1652  nn. 

1  et  seq. 
equity  and  law,  1652,  1562  n.  6. 
ineffective  proceedings,  1652,  1652  nn.  7 

et  seq. 
inferior  courts,  1653,  1652  nn.  1  et  seq. 
arbitrator,  1653,  1653  n.  3. 

oaths,  right  to  administer,  1653  n.  3. 
commissioners,  1653,  1653  n.  2. 
referee,  1653,  1653  n.  4. 
jurisdiction,  lack  of,  1654. 

secondary     evidence,    effect    on,     con- 
sidered, 1654,  1654  nn.  1,  2. 
preliminary  hearings,   1655,   1655  nn.   1 
et  seg. 
cross-examination,  right  to,  essential, 
1655,  1655  n.  1. 
bail,  fixing,  1655,  1655  n.  4. 
default,  removal  of,  1655,  1655  n.  5. 
eoo  parte  depositions  excluded,  1655 
n.  1. 
legal  authority  required,  1655  n.  3. 
waiver,  effect  of,  1655  n.  1. 
self-incrimination  on,  1655  n.  3. 
hearsay  rule,  no  exception  to,   1656,  1656 
nn.  1  et  seg. 
confrontation,  right  of,  1657,  1657  nn.  1 
et  seg. 
California  rule,  1657,  1657  nn.  4,  5. 
cross-examination,    implied    in,    when, 

1657,  1657  nn.  2,  3. 
privity,  substantive  law  of,  1658. 
reasonable  minor  rules,  1658. 

issues    must   be    the    same,    1658, 

1658  n.  2. 
present  bearinfr,  facts  to  be  talcen 
in,  1658,  1658  n.  2. 
cross-examination,  satisfies  rule,  1658. 
ex  parte  statements  under  oath,  1658, 
1658  n.  3. 
oath,   requirement  of,   1659,   1659  nn.   X 
et  seg. 
identity  of  parties,  1661  n.  3,  1668. 
action  in  rem,  1669. 

cross-examination,  effect  of,  1669,  1669 

n.  5. 
parties,    rule    as    to,    modified,    1669, 

1669  n.  3. 
settlement  oases,  1669,  1669  nn.  1,  2. 


Former  Evidence  —  cont'd. 
identity  of  parties  —  cont'd. 
agency,   1670. 

substantive   law,  effect  of,   1670,   1670 
n.  1. 
capacity,     variations     in,     unimportant, 

1668,  1668  n.  4. 
civil  and  criminal  cases,  1665  n.  4,  1668, 

1668  nn.  2,  3. 
depositions,  analogy  of,  1668  n.  1. 
earlier  parties,   omission  of,   1661   n.   3, 

1671  n.  2. 
identity   of  issue,   effect   of,    1668,    1668 

n.  5. 
new  parties  not  affected,  1661  n.  3,  1671 
n.  2. 
consolidating    cases,    effect    of,     1671 

n.  2. 
privity,  exception  in  case  of,  1671  n.  2. 
nominal  parties,  1671. 

changes  in,  not  important,  1671,  1671 
nn.  1  et  seg. 
nominal    parties,    cross-examination    by, 

1661  n.  3. 
not  required,  when,  1667,  1667,  ren.  12,  13. 
persons  beneficially  interested,  1671,  1671 
nn.  5  et  seg. 
community  of  interest,  1671,  1671  nn. 
6,7. 
cross-examination,    the    test    of    ad- 
missibility, 1671,  1671  nn.  6.  7. 
test  case,  contributions  to,  1671,  1671 
n.  5. 
privity,  1672,  1672  nn.  1  et  seg. 
defined,  1672  n.  1. 

community     of     interest,     insufficient, 
1672,  1672  n.  3,  1674,  1674  n.  5. 
life-tenant  and  remainderman,  1674, 

1674  n.  7. 

lord  and  tenant,  1674,  1674  n.  6. 
consanguinity  not  sufficient,  1672,  1672 

n.  4. 
in  blood,  1673,  1673  nn.  1,  2. 
in  estate,  1674,  1674  nn.  1  et  seg. 
in  representation,  1675. 

administrator    and    distributee,    no, 

1675,  1675  n.  2. 
decedent    and    representative,    1675, 
1675  nn.  3  et  seg. 
statutory    limitations,     how    con- 
strued, 1675  n.  4. 
executor    and    devisee,    none,    1675, 

1675  n.  1. 

identity  of  the  issue,   1660,  1660  nn.   1   et 
seq. 
appellate  court,  action  of,  1660  n.  5. 
cross-examination,    relation    to,    1660   n 
3,  1661,  1661  nn.  1  et  seg. 
completion  of,  essential,  1661  n.  2. 
effective,   what   is   an,    1661   nn.    1    et 
seq.,  1662. 
co-party,        cross-examination        by, 

1662  n.  3. 
counsel,    how    far    necessary,     1662 

n.  4. 
opportunity     for,     sufficient,     1662, 
1662  nn.  1  et  seq.,  7,  8. 
ability    to    utilize,    not    required, 

1662,  1662  n.  i. 
actual  presence  not  required,  1662. 
1662  n.  5. 
nor  sufficient,  1662,  1662  n.  6. 
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Former  Evidence  —  cont'd. 
identity  of  tlie  issue  —  cont'd. 

cross-examination,  relation  to  —  cont'd. 
eifeetive,  what  is  an  —  cont'd. 

opportunity    for,    sufficient  —  cont'd. 
counsel,    absence    of,    1663,    1663 

nn.  2,  3. 
criminal  cases,  1662  n.  3. 
distinct   rejection,   eflFeot  of,   1663 

1663  n.  5. 
inadequacy    of    time,    insufficient, 
1663,  1663  n.  i. 
waiver,  effect  of,  1663,  1663  nn.  1,  5. 
excluding  party  cannot  object  to 
rejection,  1663,  1663  «.  6. 
reciprocity,  1661  n.  1. 

proponent  must  have  been  a  party, 
1661  n.  1. 
different  grounds  of  action,  1660  n.  6. 
immaterial  variations,  1665. 

civil    and   criminal   cases,    1665,    1665 
nn.  3,  4. 
difference  of  parties,  effect  of,  1665 
n.  4. 
form  of  action,  change  in,  1665,  1665 

n.  2. 
law  and  equity,  1665,  1665  n.  5. 
pleadings,    alterations    in,    1665,    1665 
fl.  1. 
issues  must  be  the  same,  1660,  1660  nn. 
1  et  seq. 
proponent  must  prove  fact,  1660,  1660 
nn.  2  et  seq. 
radical  differences  permitted,  1667. 
additional   issues,    presence    of,    unim- 
portant, 1667,  1667  n.  11. 
denied,  when,  1667  n.  2. 
crime,    tenderness    to    in    America, 
1667,  1667  nn.  8,  9. 
difference  of  parties,  permitted,   1667, 

1667  nn.  12,  13. 
identity     of     subject-matter,     not     re- 
quired when,  1667,  1667  n.  10. 
indictments,  successive,  trials  on,  1667, 
1667  >iii.  1  et  seq. 
cross-examination,     test     of,      16G7 

ti.  2. 
forgery    and    false    pretences,    1667, 
1667  n.  6. 
record,    position    on,    immaterial,    1606, 
1666  nn.  1  et  seq. 
substantive  law,  effect  of,   1666,   1666 
n.  3. 
special    administrative    stringency,    1660, 

1660  H.  7. 
substantial    similarity    sufficient,     1660, 
1660  «.  6. 
identity  of  subject-matter,  1664. 

admissibility    not    sufficient    for,     1664, 

1664  nn.  1  et  seq. 
English  chancery  rule  repudiated,   1664, 

1664  nn.  4,  5. 
not  required,  when,  1667,  1667  n.  10. 
media  of  proof,  1687,  1687  nn.  1  et  seq. 
documents,  1687,  1687  n.  3. 

official,  1688,  1688  nn.  1  et  seq. 

absence  of  official  duty,   1693,   1693 
n.  1. 
South  Carolina  rule,  1693  n.  1. 
confessions,    involuntary,  statements 
in,  1695  w.  1. 


Former  Evidence  —  cont'd. 

media  of  proof  —  cont'd. 

documents  —  cont'd. 

official  —  cont'd. 

depositions,  official,  1689,  1689  nn.  1 
et  seq. 
authentication,  1689,  1689  n.  14. 
"  best  evidence  "  rule,  application 

of,  1689  n.  8. 
conditions  of   admissibility,   1689, 
1689  n.  3. 
quoad  the  judge,  1689,  1689  nn. 
4  et  seq. 
inexpedient  particularity, 

1689. 
quoad  the  party,  1689,  1689  nn. 
8  et  seq. 
admissions,  use  as,  1689,  1689 
n.  10. 
quoad  a  witness,  1689,  1689  nn. 
11   et  seq. 
authentication,     when    neces- 
sary, 1689,  1689  nn.  U  et 
seq. 
earlier  law  as  to,  1689  n.  3. 

English  practice,  1689  n.  3. 
explanation  of,  to  witness,  1689  n. 

11. 
fulfillment  of  conditions  must  be 

shown,  1689,  1689  n.  15. 
not    an    exclusive    medium,    1689, 

1689  «.  2. 
repudiation,  effect  of,  1689  n.  9. 
statutory     regulations,     construc- 
tion of,  1689  n.  4. 
formal  court  papers,  1690. 

admissions,     how     created,     1692, 

1692  VII.  8   et  seq. 
"  best     evidence "     rule,     applied, 

1692  n.  1. 
bill  of  exceptions,  1691. 

admissions,   use   as,   1691,    1691 

")i.  8  ct  seq. 
completeness,     value     of,     1691, 

1691  «.  5. 
criminal     cases,     exclusion     in, 

1691  n.  4. 
official  duty,  discharge  of,  1691, 

1691  H.  11. 
probative  value,  estimates  as  to, 
1691,  1691  nn.  2  et  seq. 
prevailing    viow,    1691,    1691 
nn.  6,  7. 
refreshing   memory,    1691,    1691 

n.  1. 
statutes,  admission  under,  1691 

H.  4. 
substance,  sufficient  when,  1691 
n.  5. 
brief  of  evidence,  1692,  1692  n.  1. 
case   stated,    10i>2.    1692   nn.    1   et 
seq. 
in  equity,  1692,  1692  ».  3. 
law,  1692,  1692  ».  2. 
credit  accorded  to,  1690,  1690  n.  2. 
infirmative  considerations,  1690, 
1690  nn.  3  et  seq. 
discharge  of  judicial  duty,  effect 
of,  1692,  1692  n.  12. 
incomplete   records,   proof   by,    1693, 
1693  n.  2. 
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Former  Evidence  —  cont'd. 

media  of  proof  —  cont'd. 

documerila  —  vont'd. 

official  —  cont'd. 

irregularities,    effect  of,    1693,   1693 
mi.  5  ct  seg. 
proponent,  burden  as  to,  1693  n.  5. 
lost  records,  proof  of,  1693,  1693  nn. 

8,  9. 
probative  effect,  1694. 
exclusive  proof,  not,  1694. 
not  conclusive,  1694. 

a  contrary  view,  1695,  1695  nn. 
1  et  seg. 
additional    statements    prov- 
able,   1695,    1695   nn.    5    et 
seg. 
unofficial,  1696. 
memoranda,  1696. 

"  best  evidence  "  rule,  application 

of,  1696,  1696  nn.  6  et  seq. 
by  wEom  made,   1697,  1697  nn.  1 
et  seg. 
attorneys,   1698. 
grand    juries,    clerks    of,    1697, 

1697  n.  6. 
grand  jurors,  1697,  1697  n.  7. 
judges,  1700. 

former    evidence,    resumS    of, 

1701,  1701  nn.  1,  2. 
independent    relevancy,    1700, 

1700  n.  16. 
primary     grade     not     consti- 
tuted, 1700,  1700  n.  11. 
production  of  required,  vrhen, 

1700,  1700  nn.  8,  9. 
magistrates,   1700. 

auditors,  1700,  1700  n.  15. 
justices  of  the  peace,  1700  n. 

1. 
stenographers,  1702. 

appellate     court,     action     of, 

1703  n.  3. 
completeness  required,  1703  n. 

3. 
interpreter,    intervention     of, 

1703  n.  3. 
joint    testimony    of    assistant 

and,  1703  n.  3. 
primary,     evidence     is     not, 

1702,  1702  n.  1. 
verification     required,     when, 

1702,  1702  iin.  3  et  seq. 
failure  to  create  immediate  mem- 
ory,  1696;  1696  nn.   1  et  seg. 

administration,       rejected      by, 

when,  1696. 
witness  must  have  made,  1696, 
1696  nn.  4,  5. 
not  evidence  per  se,  1697,  1697  nn. 
1  pt  seq. 
attorneys,  1698,  1698  nn.  1,  2. 
declining  to  take  notes,   1698. 
fullness   required,    1698,   1698 
n.  3. 
judges,  1700,  1700  nn.  1  et  seq. 
Canadian    rule,    contra,    1700, 
1700  nn.  1.3,  14. 
official  stenographers,  1703,  1703 
nn.  1  et  seq. 
official  business,  discharge  of, 

1703,  1703  nn.  1  et  seq. 


Former  Evidence  —  cont'd. 
media  of"  proof  —  cont'd. 
documents  —  cont'd. 
unofficial  —  cont'd. 
memoranda  —  cont'd. 

not  evidence  per  se  —  cont'd. 
official    stenographers  —  cont'd. 
statutory     regulation,      1705, 
1705  nn.  1  et  seg. 
certificate,   effect   of,    1705, 
1705  n.  5. 
stenographers,  1703,  1703  «.  5. 
primary    proof,    evidence    is    not, 
1696,  1696  n.  9. 
cumulative  proof,  rejected  when, 
1696,  1696  n.  10. 
probative  force  of,  1699,  1699  nn. 
1  et  seq. 
attorneys,    1699,   1699   nn.   1   et 

seq. 
judges,  1700,  1700  nn.  6  et  seq. 
deliberateness,  value  of,   1700 

n.   12. 
disinterestedness,     force      of, 
1700,  1700  n.  12. 
stenographers,   1702,   1704. 
conclusive  by  agreement,  1704, 

1704  nn.  'l,  2. 
favorable   estimates   of,   1704, 

1704  nn.  5  et  seq. 
not  conclusive,  when,   1702  n. 

2. 
prima    facie    force   accorded, 
1703,  1703  «.  6,  1704,  1704 
n.  4. 
refreshing  memory,  1697,  1697  nn. 
6  et  seq. 
scope  of  rule,  1693,  1693  nn.  3,  4. 
independent  relevancy,  1693,   1693 
n.  4. 
contradiction,   admissible  when, 
1693,   1693  n.  4. 
special  force  accorded,  1688,  1688  »». 
1,  2. 
civil  and  criminal  cases,  rule  in, 

1688,  1688  n.  4. 
earlier  law,  contra,  1688,  1688  n.  3. 
stenographic    record,    preferred    to. 
1688  n.  2. 
species  of,  no  limitation  on,  1687,  1687 
n.  3. 
witnesses,   1687,  1687  n.  4,  1706. 

all   persons    equally    competent,    1706, 
1706  nn.  1  et  seq. 
stenographic     notes,     not     primary, 
1706,  1706  n.  4. 
contradiction,  established  by,  1706 

n.  4. 
refreshing  memory  by,  1706  n.  4. 
former  agreement  as  to,  1706  n.  1. 
independent   memory,    1706,    1706   nn. 

1  et  seq. 
memory,  how  aided,  1687,  1687  n.  4. 
probative  force  of.  1706. 

a  question  for  the  jury,   1706,  1706 
n.  5. 
refreshed  recollection,  1707,  1707  nn.  1 
et  seq. 
documents  invalid  for  original  pur- 
pose, 1707.  1707  rt.  4. 
independent  memory,   not  essential, 
1707,  1707  n.  3. 
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Former  Evidence  —  cont'd. 

media  of  proof  —  cont'd, 

witnesses  —  cont'd. 

refreshed  recollection  —  cont'd. 

memoranda  demandable,  when,  1707 
n.  2. 
probative  force,  1624  n.  4,  1677. 

explanation  permitted,  1677,  1677  fl.  9. 
former   and    subsequent   compared,    1624 
n.  4. 
requirements  for  admissibility,   1662. 
rule  stated,  1619,  1619  nn.  1  et  seq. 
admissions  not  included,  1619  ".  15. 
agreements  as  to  testimony,  1619  n.  14. 
admissions  avoiding  continuance,  1619 
n.  14. 
independent    relevancy,    application    to, 

1619  n.  15. 
new  trials,  relation  to,  1619  n.  12. 
offers  of  evidence,  not  included,  1619  n. 
14. 
scope  of,  1634  n.  1. 

identifying  documents,  1634  n.  1. 
scope  of  proof,  1676. 

explanation  permitted,  1677,  1677  n.  9. 
extension,   1676. 

entire  examination,   1676,   1676  nn.   1 
et  seq. 
completeness  required,  1676,  1676  re. 
5,  1677,  1677  n.  9. 
proponent,  burden  on,  1676  n.  2. 
cross-examination,    requirements    as 

to,  1677,  1677  nn.  4,  5. 
deaf  person  incompetent,  when,  1676, 

1676  n.  4. 

immaterial     portions      disregarded, 
1677,  1677  nn.  6  et  seq. 

independent  relevancy,  1678. 

admission,  making  of,   1678,  1678 

H.  5. 
contradiction,  1678,  1678  nn.  3,  4. 

stage  when  made,  unimportant,  1677, 

1677  »)?.  1  et  seq. 
intension,  1679,  1679  ni}.  1,  2. 

efifect  of  the  evidence,  1685,  1685  nn.  1 
et  seq. 
legal  effect  excluded,  1685,  1685  n.  6. 
Maryland  rule,  1685,  1685  re.  5. 
Wisconsin,  rule  in,  1685,  1685  re.  3. 
effect,  valid  distinction  in,  1680  n.  1. 
essential   words   sufficient,    1682,    1682 
nil.  1   et  seq. 
cross-examination,  inability  to  recol- 
lect, 1682  )(.  8. 
deceased     persons,     statements     of, 

1682  n.  4. 
Vermont  rule,  1682,  1682  nn.  7,  8. 
exact  words  essential,  1681,  1681  rere.  1 
et  seq. 
advantages  of  rule,  1681,  1681  ».  3. 
strictness    defeats   rule,    1681,    1681 
nil.  4  et  seq. 
language  and  substance,   1680  re.   1. 
memory,  some  actual  required,  1679  re. 

1. 
precision  in  recollection,  1680. 

degrees  in,  1680. 
proponent,    burden    on     to    establish, 

1686,   1686  II.  1. 
qualification,  a,  question  of  fact,  1686, 
1686  re.  2. 
absence  of,  rejection  for,  1686  re.  1. 


Former  Evidence  —  cont'd. 
scope  of  proof  —  cont'd. 
intension  —  cont'd. 
stenographers,     official,     influence     of 

1679  n.  2. 
substance  and  effect,  1680  n.  1. 
substance  of  the  evidence,   1683,   1683 
nn.  1  et  seq. 
a  reasonable  rule,  1684,   1684  nn.  1 
et  seq. 
cross-examination,  limitations  on 
1684,  1684  re.  4. 
contradiction,   proof   of,    1682   n.   4 

1684,  1684  nn.  5,  6. 
Nevir  York  cases,  later,  1682  n.  6. 
supporting  analogies,   1683. 
admissions,  establishing,  1683  re.  7. 
dying  declarations,  proof  of,  1683, 

1683  nn.  4,  5. 
lost  instrument,  contents  of,  1683, 

1683  re.  3. 
oral  contracts,  1683,  1683  nn.  6,  7. 
perjury,  1683,  1683  n.  2. 
waiver,  results  of,  1634  re.  1. 

France 

laws  of,  judicial  knowledge  as  to,  586,  586 

re.  8. 
laws  of,  not  judicially  known,  589,  589  n.  a. 

Fraud 

agents,  declarations  by,  1348. 
civil  cases,  inertia  as  to  proof  of,  1015. 
deceased  person,  of,  proof  as  to,  1015  n.  2. 
documents,  special  inertia  as  to,  1002,  1011. 
special    inertia   in    connection   with    docu- 
ments, 1002,  1011. 

(See  Burden  of  Evidexce. ) 

Free  Masons 

judicial  knowledge  as  to,  629,  029  n.  3. 

"  F.  O.  B." 

meaning    of,    commonly    known,    S46,    846 
M.  1. 

Freight 

car,  motion  of,  knowledge  as  to,  703  /(.  1. 
{See  CoMJiox  Kkowledge.) 

Freight  Transportation 

cars,  capacity  of,  must  be  shown,  838,  838 

n.  5. 
minor    facts   may   require   proof,   831,   831 

nn.  4,  5. 
special  knowledge  as  to,  922. 

cars,  capacity  of,  922,  922  n.  3. 

cattle,  transportation,  922,  922  nn.  6,  7. 

c.   o.   d.  shipment,  meaning  of,  922,   922 
re.  4. 

freight  rates  922,  922  n.  2, 

shipping  goods,  922,  922  nn.  4  ct  seq. 
{See  also  Railroad.) 

Fremont,  John  C 

historical  facts  regarding,  786,  786  n.  3. 
{See  History.) 

Freshet 

action  of,  knowledge  as  to,  703  re.  11. 
(See  CoirMON  KNOwuajGE.) 
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"  Frozen  Snake  " 

common  knowledge  as  to  meaning  of,  763, 
763  «.  2,  764,  764  n.  2. 

Fruit 

season  for,  common  kno\vledge  as  to,  813, 
813  n.  1. 

Full  Disclosure 

breaking  down  witness,  when  improper,  542. 

explanation,  opportunity  for,  542  n.  6. 
requirement  of,  a  valuable  principle,  542. 
unfavorable  evidence  cannot  be  withdrawn, 

542. 

{See  also  Administbation. ) 

"  Full  Faith  and  Credit  " 

judicial     knowledge     in     connection    with, 
615. 
United  States  supreme  courts,  615. 

Functions  of  Judicial  OfSce 

administrative,   174. 

(See  Judicial  Administration.) 
apply  practice,   173. 
executive,  204. 

compel  obedience  to  directions,  213. 
administrative  orders,  213. 
attorneys,  214. 
corporations,  215. 
court  officers,  216. 

clerks,  attendants,  217. 
jurors,  219. 

magistrates  and  inferior  tribunals,  220. 
public,  221. 

sheriffs  and  constables,  etc.,  218. 
witnesses,  222. 

{See  Witness.) 
enforcement    by    contempt    proceedings, 
253. 
civil  and  criminal  cases,  254. 
constructive  presence  of  judge,  256. 
direct  and  constructive  contempts,  255. 
protect  the   course   of  justice,  227. 
attorneys,  229. 
court  officers,  230. 
grand  jurors,  231. 
jurors,  232. 

obstructing  justice,   233. 
discussion  of,  232. 
tampering  with  jury,   234. 
threatening  jury,  235. 
magistrates  or  inferior  tribunals,  236. 
newspapers,  237. 

{See  Newspapers.) 
parties  and  public,  244. 
prevent  insult  to  judge,  228. 
service  of  process,  245. 
witnesses,  246. 

{See  Witnesses.) 
require  order  and  decorum,  205. 
abusive  language  to  judge,  206. 
cursing  the  judge,  207. 
disorder  by  conduct,  208. 
insults  in  papers,  209. 
insults  on  appeal,  210. 
using  force  to  prevent  orderly  admin- 
istration, 211. 
writing  letters,  212. 


Functions  of  Judicial  Office  —  cont'd. 
judicial,  165. 

procedure  defined,  166. 

{See  Peocedxthe.) 
distinction  is  not  important,  171. 
rights  and  remedies,  167. 

(1)  rights    relating    to    matters    of 
procedure,  168. 

(2)  substantive    law   may    prescribe 
the  remedy,  169. 

verbal  metabolism,  170. 
promote  justice,  172. 

(See  also  JupGE.) 

Furtherance  of  Justice 

a   canon   of    judicial   administration,    463, 
534. 
illustrative  instances  of  application,  463. 
ioni  judieis  est  ampliare  justitiam,  463. 
6oni  judieis  est  ampliare  jurisdictionem 
contrasted,  463  n.  1. 
field  of  administration,  172. 
function  of  the  judicial  officer,  172. 

( 1 )  primary  evidence  required,  464. 
(See   Phimaky    Evidence    Required.) 

(2)  completeness  demanded,  489. 

(See  COMPEETENESS  Demanded.) 

(3)  prevent  surprise,  527. 

{See  Surprise.) 

(4)  interrogation  by  judge,  534. 

(See  Interrogation  by  Judge.) 

(5)  calling  witnesses  by  judge,   540. 
(See  Calling  Witnesses  by  Judge.) 

(6)  judge    should   hold    balance   of    indul- 
gence even,  541. 

{See  Balance  of  Indulgence.) 

(7)  judge    should    require    full    disclosure, 
542. 

(See  Full  Disclosure.) 

(8)  judge  may  suggest  proper  amendments, 
543. 


Gambling 

special  knowledge  as  to,  877,  877  n.  6. 

Gaming 

facts  of  general  knowledge  as  to,  760. 
{See  Social  Life.) 

Garnishment  Proceedings 

papers  in  other  cases,  judicial  use  of,  685, 


685  n.  1. 


Gas 


substances    known    to    control    movements 
of,  706,  706  n.  3. 

(See  Common  Knowledge.) 


Gems 


(See  Precious  Stones.) 


General  Issue 

burden  of  proof  on,  944  n.  1. 

(See  Burden  of  Pboop.) 

General    Manager 

railroad,   duties  of,  knowledge  as  to,  830, 
830  n.  12. 
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General  Notoriety 

knowledge,  relation  to,  699. 

(.See  Common  Knowledge.) 

General  Propositions  of  Esperience 

commonly  known,  ,694. 

(See  Co.\[Mox  Knowledge.) 

General  Verdicts 

incidental  power,  an,  88. 
jury's  power  to  return,  86,  87. 
a  controverted  privilege,  86. 

political  vs.   administrative   considera- 
tions,  86. 
seditious  libel,  86. 

American  jurisdictions,  86. 

a  contrary  view,  86. 
Fok's  Libel  Act,  86. 
a  modern  innovation,  87. 

ancient  practise,  87. 
may  act  contrary  to  judge's  order,  87. 
power  an  incidental  one,  87,  88. 

judge     passes     upon     uncontroverted 
facts,  88. 
illustrative  instances,  88. 
matter  of  law  for  the  jury,  87. 
rendering  an  incidental  jjower,  88. 
(See  also  Coke's  Maxim.) 

Geographies 

judge  may  consult,  859,  859  ii.  2. 

Geography 

facts  of,  generally  known,  734. 
cities,  744. 

boundaries  of,  745. 

county  boundaries,  relation  of,  745, 
745  n.  5. 
parish     lines     in     England,     not 

known,  745  n.  5. 
statutory     recognition    in    Texas, 

745  n.  6. 
venue,  proof  of,  745  n.  5. 
exact,    not   known,   unless    fixed   by 

statute,  745  n.  1. 
natural    features,    relation    to,    745, 

745  11.  2. 
relation    to    judicial    districts,    745, 

745  II.  3. 

res    gest(p    and    jurisdictional    facts 

excluded,  745,  745  iin.  6,  7. 
state  lines,  relation  to,  745,  745  n.  4. 
class  of,  commonly  known,  744,  744  n. 

4. 
foreign,  749. 

minor  facts  may  be  noticed,  749,  749 

■II.  2. 
national  courts,  749,  749  n.  1. 
incorporation  of,  744. 

under   former   sovereignty,   744,   744 
71.   3. 

location  and  position  of,  744,  744  n.  2. 

state  or  federal  recognition,  746,  745 
)i.  8. 
minor    facts    as   to    judicially   known, 

when,  744,  744  mi.  6  et  seq. 
population  of,  744,  744  /(.  5. 

rate  of  increase,  etc.,  744  ii.  5. 
streets,  blocks,  etc.,  746. 

allej's,  position,  etc.,  of,  not  known, 

746  n.  2. 


Geography  —  cont'd. 

facts  of,  generally  knov.n  —  cont'd. 
cities  —  cont'd. 

streets,  blocks,  etc.  —  eoiii'd. 
judicial  district,  noticed  when,  747 

n.  9. 
judicial   knowledge,   how  far  taken, 
746,  746  nil.  1  et  seq. 
factors   in   determining   action  of 
the  court,  747. 
{ 1 )  statutory       recognition     of 
plans,  etc.,  747,  747  nn.  1,  2. 
( 2 )  general  arrangement  noticed 
rather  than  specific  details, 
747,  747  nn.  3,  4. 
minor   facts,   common   knowledge  of 
refused,  when,  747,  747  nn.  13,  14. 
wards,  noted  places,  etc.,  748. 
notoriety,  facts  of,  748. 
counties,  743. 

boundaries  and  area,  743,  743  nn.  4,  8. 
English  courts,  rule  in,  743  n.  8. 
evidence  required,  when,  743,  743  n. 

9. 
judicial  knowledge  of,  743  n.  8. 
public  survevs,  facts  established  by, 
743,  743  n.  10. 
county  seats,  743,  743  n.  13. 

election    as    to,    results    of,    known, 

743,  743  n.  15. 
judicial  notice  of,  743  n.  13. 
judicial  districts  of,  known,   743,  743 

n.  12. 
location,   743.   743   n.  5. 
minor  facts  must  be  proved,  743,  743 

nil.   16  et  seq. 
name,  743,  743  n.  6. 
organization,  date  of,  743,  743  n.  3. 
population  of,  743,  743  n.  7. 
railroads  in,  matter  of  notoriety,  743, 

743  J).  20. 
towns  in.  position  of,  743  n.  8. 

recognition  of  by  legislature,  a  ques- 
tion of  law,  743  n.  8. 
venue,  allegations  of,  743  )(.  8. 
townships  in,  judicially  known,  when, 

743  H.  8. 
waterways  of,  743.  743  n.  11. 
judicial  knowledge  contrasted,  734. 
municipalities,  subdivisions  of,  752,  752 
n.  6. 
acts  in  pais,  results  of,  not  known,  752, 
752  H.  6. 
prominent    topographical    features,    734, 
734  nil.  3  et  seq. 
minuteness  of  court's  knowledge,  734, 
734  )/.  5. 
inversely    proportioned    to    distance, 

734  ».  5. 
nation,  735. 

boundaries  of,  735,  735  n.  1. 

state  lines,  coincidence  with,  735, 
735  n.  3. 
crop  areas,  735. 

wheat,  735,  735  n.  4. 
lakes,  valleys,  etc.,  735. 
mountains,    mountain    ranges,    735, 

735  n.  16. 

political  divisions,  735,  735  n.  2. 
internal    revenue    collection    dis- 
tricts, 735  Ji.  2. 
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Geography  —  cont'd. 

facts  of,  generally  known  —  cont'd. 

prominent  topographical  features  —  con. 
nation  —  cont'd. 

principal   cities,   735,   735   nn.    5   et 

seq. 

commercial   importance,  etc.,   735. 

distances  between,  735,  735  n.  10. 

federal  courts,  knowledge  of,  735 

«.  8. 
relation  to  tide  water,  735,  735  n. 

9. 
that  name  is  exclusive,  not  known, 
735,  735  nn.  11  et  seq. 
rivers,  735,  735  n.  15. 

federal  courts,  knowledge  of,  735 

n.  1,5. 
navigability,  known,  when,  735  n. 
15. 
state,  736. 

boundaries  and  territory,  736,  736  nn. 

1  et  seq. 
commercial  centers,  738. 

manufacturing  enterprises,  etc.,  738, 

738  nn.  3,  4. 
relative  location  of,  738,  738  nn.  1,  2. 
distances  between  places,  742,  742  nn. 

1,  2. 
minor   geographical   facts,   not  known, 
742,  742  n.  4. 
arid  portions  of  state,  742,  742  n.  4. 
natural  features,  736,  736  n.  6,  739. 
lakes,  739,  739  n.  1. 
mountains,  739,  739  n.  2. 
rivers,  739,  740. 
minor,  non-navigability  of,  known, 

740,  740  n.  5. 
navigability,    matter    of    common 
knowledge,  740,  740  n.  2. 
waterfalls,  739,  739  n.  3. 
places  in,  relative  position  of,  742,  742 

n.  3. 
political  divisions,  737. 
boundaries     of,     judicially     known, 
when,  737,  737  n.  6. 
individual  ownership,  relation  to, 
737,  737  n.  7. 
election  districts,  737,  737  n.  2. 
English    courts,    cognizance    of,   737 

n.  1. 
foreign  state,  not  known  in,  737,  737 
n.  5. 
aUter,  of  former  sovereignty,  737 

n.  5. 
notoriety,  effect  of,  737  n.  5. 
governmental     administration,     737, 

737  n.  3. 
revenue  collection  districts,  737,  737 
n.  4. 
public  surveys,  736,  736  n.  7. 
railroads,  741. 

details,  if  claimed,  must  be  proved, 

741,  741  n.  16. 
location   of,   commonly  known,   741, 

741  nn.  1  et  seq. 
projected,  known,  when,  741,  741  n. 

6. 
system,  if  any,  need  not  be  proved, 

741,  741  n.  3. 
towns,  as  affected  by,  741,  741  nn.  7 
et  seq. 


Geography  —  cont'd. 

facta  of,  generally  known  —  cont'd. 
towns,  750. 
boundaries,  commonly  known,  750,  750 
n.  4. 
actual  location,  must  be  proved,  750, 

750  n.  5. 
judicial  districts,   relation  to,   judi- 
cially noticed,  750,  750  n.  6. 
distances  from   fixed  points,   750,  750 
nn.  14  et  seq. 
unincorporated     villages,     distances 
from,  750  n.  14. 
name,  750,  750  n.  18. 
numbering,  750,  750  n.  19. 
political    divisions,    location    in,    750, 
750  nn.  7  et  seq. 
English  rule,  750,  750  n.  12. 

parishes,   names   of,   noticed,   750, 
750  n.  13. 
knowledge   declined   when,    750,   750 
n.   10. 
population,  750,  750  n.  20. 
townships,  751. 

boundaries,  exact  position  of,  must  be 
proved,  751,  751  n.  3. 
relation  to  county  lines,  751,  751  nn. 
4,  5. 
relative  positions  of,  known  when,  751, 
751  nn.  1,  2. 
villages,  boroughs,  etc.,  752. 

county  lines,  relation  to,  752,  752  n.  3. 

territorial  limits  of,  known  when,  752, 

752  n.  1. 

area,  how  far  noticed,  752,  752  n.  4. 

(See  Common  Knowi^dqb;  Judicial 

Knowledge.  ) 

Germany 

laws  of,  not  judicially  known,  589,  589  n.  6. 

Gestation 

limits   of,   common    knowledge   as   to,   770, 
770  n.l. 

Gift 

parol,  inertia  as  to  proof  of,  1014. 
(See  also  Donatio  Causa  Mortis.) 

Gift  Enterprise 

methods  of  operating,  knowledge  as  to,  760, 
760  n.  3. 

(See  Social  Life.) 
Gin 

inflammable  nature  of,  707  n.  3. 
intoxicating   quality   of,   known,    695   n.    2, 

711,  711  n.  4. 
(See  Common  Knowledge;    Intoxicating 
Liquors.  ) 

Glossaries 

jury  may  consult,  859,  859  n.  6. 

Government 

assumptions  of,  638. 

church,   special  knowledge  as  to,  885,  885 

n.  2. 
statutory  regulation  of,   judicially  known, 

620. 

(See  also  Criminal  Proceedings.) 
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Governor 

judicial  Icnowledge  as  to  acts  of,  647,  648. 
seals  of,  judicially  known,  657,  657  nn  4,  5. 

Grammars 

judge  and  jury  may  consult,  859,  859  n.  7. 

Grand  Assize 

abolishment  of,  in  1834,  270e. 
jury  in,  how  selected,  270e,  207e  n.  4. 
proceedings  of,  270e. 

grounds  of  challenge,  270e  n.  3. 
royal  writ  in,  270e,  270e  n.  2. 
rights  of  parties,  270c. 
scope  of,  270c,  270e. 

{See  Institution  of  the  Jury.) 

Grand  Jury 

judicial  knowledge  as  to  acts  of,  666,  666 

n.  6. 
sitting  of,   judicial  knowledge   as  to,   673, 

673  n.  2. 

Gravitation 

laws  of,  knowledge  as  to,  703,  703  n.  7. 
(See  Common  Knowledge.) 

Green  Book 

reference   to,   custom   of,   known,   809,   809 
n.  7. 

Greenwich 

longitude    and    time    computed    from,    704 

n.  7. 

{See  Common  Knowledge.) 
town's  distance  from,  known,  750,  750  n. 

15. 

Grief 

silence,  admissions  by,   1433. 
{See   Admissions   bt   Conduct;    Mental 
States.  ) 


Habits 

established,  historical  facts  regarding,  790. 
{See  Customs.) 

Hard  Cider 

{See  Intoxicating  Liquoes.) 

Health 

occupations  prejudicial  to,  common  knowl- 
edge as  to,  771,  771  it.  R. 

Hearing 

acquiescence,  essential  to,   1424. 

{See  Admissions   by   Conduct.) 

Hearsay 

admissions,  relation  to,  1236. 
{See  Admissions.) 
anomaly  of  rule,  486. 
"best  evidence  rule"  considered, , 486. 

{See  Best  Evidence  Rule.) 
knowledge,  search  for,  not  affected  by  rule 

against,  857. 
"  opinion  "  rule   contrasted,  486. 
verbal  acts  contrasted,   1437. 


Height 

human  beings,  of,  common  knowledge  as  to, 
770,  770  n.  3. 

Henry  II 

legislatioii  of,  270a. 

{See  Institution  of  the  Juey.) 

Herd  Book 

judge  or  jury  may  consult  859f,  859f  it.  3. 

History 

facts  of,  generally  known,  783  et  seg. 
{See  Common  Knowledge.) 
difficulties  of  proof,  783,  783  n.  2. 

hearsay,  how  far  essentia],  783,  783  n. 
3. 
administrative  expedients,  783. 
construction  of  statutes,  contracts, 

etc.,  783,  783  n.  6. 
knowledge  as  aflfected  by  jurisdic- 
tion, 783,  783  n.  4. 
propriety  of  conduct,  783,  783  nn. 
7,  8. 
minor  facts,  not  known,  783,  783  ?».  9. 
world,  784. 

British  Orders  in  Council,  784,  784  n. 

3. 
minor  facts  not  commonly  known,  785, 
785  n.   1. 
products  of  other  countries,  785,  785 

«.   2. 
solvency  of  foreign  state,  785,  785  «. 
1. 
war    in    foreign    state,    noticed   when, 
784,  784  n.  2. 
nation,  786. 

Col.  J.  C.   Fremont's  career,  786,  786 

n.  3. 
colonial,   possession,   facts   as  to,   786, 

786  n.  9. 
commerce,  787. 

circulating   medium,    facts    concern- 
ing, 787,  787  nn.  2  et  seq. 
financial   depression,   times   of,   787, 

787  nn.  6,  7. 
great  inventions,   commonly  known, 
787,  787  ".  1,  794,  794  n.  5. 
foreign  affairs,  788. 

wars,  insurrections,  etc.,  789. 

Philippine  Islands,  789,  789  n.  4. 
great  religious  movements,  786,  786  n. 

6. 
habits  and  customs,  790. 

foreign   and   local,  must  be  proved, 

790,  790  ««.  8,  9. 
use  of  alcoholic  beverages,  790,  790 
nn.  1,  5. 
champagne,  how  served,  790,  790 
n.  6. 
yachting  season,  length  of,  790,  790 
«.  7. 
institutions    of    learning,    development 

of,  786,  786  n.  8. 
population,  growth  in,  786,  786  n.  7. 
Rebellion,  War  of  the,  791. 

military  and  naval  events,  791>  791 

nn.  7,  8. 
minor   or  incidental   facts,   must  be 
proved,  791,  791  nn.  11  et  seg. 
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History  —  cont'd. 

facts  of,  generally  known  —  cont'd. 
nation  —  cont'd. 

Rebellion,  War  of  the  —  cont'd. 

preliminary    stage,    events    of,    791, 

791  nn.  1  et  seq. 
results    of,    commonly    known,    791, 

791  nn.  9,  10. 
termination    of,     judicially    known, 
791  n.  4. 
sovereign,  death  of,  date  noticed,  786, 

786  n.  5. 
World's  Fair,  786,  786  «.  4. 
state,  792. 

Indian  reservations,  notorious  facts  as 
to,  793  n.  9. 
national  courts,  793  it.  9. 
industrial  development,  794. 

banking,  notorious  facts  of,  794,  794 

nn.  1  et  seq. 
incorporation,     features     attending, 

794  n.  2. 
mining,  795. 

mines,  discovery  and  working  of, 

795,  795  n.  1. 
statistics     of,     judicially    known, 

when,  795,  795  n.  3. 
wells,  natural  gas,  exhaustion  of, 
795,  795  n.  2. 
minor  facts  not  noticed,  794,  794  n. 

3. 
modern  developments,  794,  794  n.  6. 
consolidation  of  corporations,  794, 

794  n.  8. 
labor  troubles,  794,  794  n.  7. 
telephone,  communication  by,  794, 
794  tin.  9  et  seq. 

(See  Telephone.) 
railroads.  796. 

land  grants  to,  796,  796  n.  5. 
notorious  historical  facts,  need  not 
be  proved,  796,  796  nn.  1  et  seq. 
speculative  movements,  794,   794  n. 
4. 
later  history  of,  797. 

circulating  medium,  nature  of,   797 

n.  3. 
Civil  War,  events  and  consequences 

of,  797,  797  nn.  2  et  seq. 
famous  men,  history  of,  797,  797  n. 

6. 
Indian  wars,  797,  797  ".  1. 
land  values,  increase  in,  noticed,  797, 

797  n.  8. 
local  facts  not  noticed,  797,  797  nn. 
7,  9. 
politics,  798. 

great  national  parties,  799. 

usages  and  customs,  799,  799  n.  1. 
national,    state,    etc..    elections,    798 
nn.  2  et  seq. 
results  of,  known  when,  800. 
results  of  elections,  800. 
official  tenure  of  office,  798,  798  n.  1. 
religion,  801. 

Bible,  common  use  of,  801,  801  n.  2. 
tlipological      diiTerences,      notorious 
facts  as  to.  801,  801  n.  1. 
settlement,  792. 

colonial  history,  792,  792  n.  3. 


History  —  cont'd. 

facts  of,  generally  known  —  cont'd. 
state  —  cont'd. 

settlement  —  cont'd. 
former     sovereignty,   documents    of, 

792,  792  n.  4. 
Oklahoma,  792  n.  4. 

land  titles,  793. 

characteristic    features    of    lands, 

793,  793  n.  10. 

colonial     land     contracts,    noticed 

when,  793  n.  3. 
sources  of,  cessions,  etc.,  793,  793 

nn.  7  et  seq. 
tide  waters,  etc.,  land  under,  own- 
ership of,  793,  793  nn.  11  et  seq. 
notorious    facts    of   early    life,    793, 

793  nn.  3  et  seq.' 
state  and  colonial  lines,  792,  792  n. 
3. 
statutory  construction,  792,  792  n.  2. 
county,  802. 

buildings,  public,  804. 
notorioiis    facts   of,    generally   known, 
802,  802  nn.  1  et  seq. 
acts  in  pais,  not  recognized,  802  n.  1 
officials,  803. 

terms  of,  when  known,  803,  803  n.  3. 
population  of,  804,  804  nn.  I,  2. 
actual     and     official     distinguished, 

804  n.  1. 
classification    of,    judicially    known, 
804,  804  7tn.  3,  4. 
public  institutions,  804,  804  )).  5. 
details,  minor,  805. 
cities,  towns  and  small  localities,  806. 
city  officers,  808. 
deputies  of,  not  noticed,  808,  808  n.  4. 

Missouri  rule,  808  n.  1. 
commercial  growth,  806,  806  n.  2. 
elevated   railroads,    construction   of, 

806,  806  nn.  1,  2. 
incidental  building  construction,  806, 
'    806  n.  4. 
founding,  date  of,  806  n.  5. 
general  land  values,   806,  806  n.  3. 
legislation    regarding    commonly   and 
judicially  known,  807. 
streets,  encroachments  on,  807,  807 
n.  6. 
local  facts  known  only  to  local  courts, 

807,  807  nn.  I  et  seq. 
minor  facts,  807. 
officials,  808. 
population,  relative  and  absolute,  806, 

806  n.  5. 
town  officials,   commonly  known,  808, 
808  n.  5. 
constables    constitute    an   exception, 
808,  808  n.  6. 
works  of,  judge  may  consult,  855,  859,  859 
nn.  3,  9,  859d,  859i,  859i  n.  6,  8591. 
jury,  function  of,  856,  856  n.  1. 

Hoe 

dangerous  nature  of,  knowledge  as  to,  703 
n.  6. 

{See   AOEICtJLTUBE ;    COJtMON  KNOWLEDGE.) 

Holland 

laws  of,  not  judicially  known,  589,  589  n.  7. 
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Hop  Ale 

intoxicating  quality,  knowledge  as  to,  713, 
713  II.  7. 

Hop  Jack 

intoxicating  quality,  knowledge  as  to,  713, 

Hop  Fop 

intoxicating   qualitv   nf.   knowledge   as   to, 
714,  714  II.  6. 

(Sec  IxToxicATixG  Liquors.) 

Horses 

management  of,  knowledge  as  to,  812.  812 
II.  4. 

Hotel 

furnishiiia''  of,  knowledge   as  to,   778,  778 
II.  3. 

Hours 

English  rule  as  to  knowledge  of.  704  n.  2. 
(.See  Time.) 
House 

(See  BuiLDixG.) 

House  of  Iiords 

jurisdiction  of,  58.5,  -585  1I.  1. 

Household  Conveniences 

common  knowledge  as  to,  778. 

Human   Experience 

facts    of,    matters   of    common   knowledge, 
754. 
standards  of  reasonable  conduct,  754. 
(See  Common  Knowledge.) 

Human  Nature 

common  knowledge  as  to,  768, 

Hundred  Courts 

(See  also  County  Courts;   Popular 
Courts.  ) 
Husband 

{See  Husband  and  Wife.) 

Husband  and  AVife 

acquiescence  in  statements  by,  1430. 
(See  Admissions  by  Conduct.) 
statements  by,  acquiescence  in,  1430. 

Hydraulic  Engineering 

(See  EwGiNEERiNn.) 


Ice  Tools 

tongs,    ma-nufacture    of.    special    knowledge 
as  to,  904,  904  1I.  \. 

Identity 

accused,  burden  of  evidence  as  to,  996g. 

(See  Burden  of  Evidence.) 
admissions,  of  declarant  must  be  shown  in, 
1295,  1295  n.  9. 

(See  Admissions.) 
burden  of  evidence  as  to.  of  accused,  996g. 
cause   of   action,    when    judicially    known, 

683. 
documents,  proof  by,  1416. 


Identity  —  coiii '(/. 

similarity  of  name.  1187  et  scq. 

administrative    assumption    from,    1187, 
1187  nil.  1  et  seq. 
assumption  displaced,  1188. 

common  names.  1188,  1188  n.  6. 
fact,  inferences  of,  1188,  1188  nit.  4, 

5,  1189  et  seq. 
presumption  of  innocence,  1188,  1188 

iin.  1,  3. 
validity  of  contract,  1188,  1188  n.  2. 
criminal  cases,  996g  n.  1,  1187  n.  2. 
evidence  aliunde  as  to.  1187  n.  2. 
no  necessary  inference  of  fact,  1187  n. 

5. 
title,  proof  of,  1187.  1187  n.  4. 
inferences  of  fact,  1189. 
corroborative.   1189.   1190. 

extrinsic,  1190,  1190  iiii.  5  et  seq. 
intrinsic,  1190,  1190  mi.  1  et  seq. 
marked  differences,  1190.   1190  «. 

4. 
slight  differences,  1190.  1190  ».  S. 
unusual,    distinctive,   etc.,    names, 
1190,  1190  nil.  1,  2. 
infirmative,  1189,  1191. 

extrinsic,  1191.  1191   tin.  3  et  seq. 
handwriting,    similarity   of,    1190, 

1190  n.  7. 

length  of  interval,  1191,  1191  ii.  4. 
occupations,    stations,    etc.,    1191, 

1191  n.  3. 

prompt  answer  when  addressed  by 

name,  1190,  1190  ».  8. 
proper  custody,  1190.  1190  n.  6. 
invalid  documents,  1190  n.  6. 
slight     evidence     sufficient.     1191, 
1191  n.  5. 
intrinsic,   1191,   1191   nil.   1.   2. 
initials,  1191a. 

dissimilarity,  1191a,  1191a  «n.  5,'  6. 
different  middle  initial.  1191a.  1191a 
n.  5. 
importance  of,  1191a  n.  5. 
omitting  middle  initial,  1191a,  1191a 
II.  6. 
similarity,   1191a,  1191a  nii.   1  et  seq. 
surname    and    given    name,     1191a, 
1191a  n.  1. 
both  given  names  by  initial,  1191R, 
1191a  n.  3. 
extrinsic  corroboration,  1191a  «. 
3. 
given  name  by  initial,  1191a,  1191a 

II.  2. 
same  middle  initial,  1191a,  1191a 
n.  4. 
maiden  name  of  wife.  1190  ii.  5. 
writings,  proof  by.  1416. 

Identification 

(See  Identity.) 

IllegaUty 

charge  of,  onus  as  to.  998. 

(See  also  Administrative  .\ssumptions.) 

Impeachment 

agents,  declarations  by,  1348. 
documents  of,  in  equity,  inertia  as  to,  1006. 
(See  also  Contradictory  Statements.) 
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Inconsistency 

affirmative  fact,  between,  and  negative,  981. 
between  special  answers  and  general  ver- 
dicts, 110. 
claim,  present,  with  provable,  1393. 
present  claim,  with  provable,  1393. 
{See   Admissions    by    Conduct;    Contea- 
DicTORY  Statements.) 

Inconsistent  Statements 

{See  CONTRADIOTOET  STATEMENTS.) 

Independent  Relevancy 

{See     Independently     Relevant     State- 
ments. ) 

Independently  Relevant  Statements 

agents,  statements  by,  1347. 
assertive  capacity  distinguished,  1416. 
documents,  in,  failure  to  answer,  1416. 

(See  Admissions  by  Conduct.) 
failure  to  answer,  in  documents,  1416. 
letters,  may  contain,  1414  n.  2. 
self-serving,  are  admissible,   1437  n.  2. 
unsworn  statements,  2574-2697. 

mental  states,  2643. 
writings,  in,  failure  to  answer,  1416. 

{See  also  Contbadictobt  Statements.) 

Indiana  Reservations 

historical  facts  regarding,  793,  793  n.  9. 

Indian  Tribes 

laws  of,  how  far  known,  617,  617  ".  4. 
statutes  of,  judicial  knowledge  as  to,  614, 
614  n.  2. 

local  courts,  action  of,  617. 
treaties,  judicial  knowledge  as  to,  597,  597 

n.  4. 

Indian  AVars 

facts  of  state  history  regarding,  797,   797 
n.  1. 

Indictment 

alias,  under,  burden  of  evidence  as  to,  996g 
n.  5. 
{See  also  Ckiminal  Pboceedings. ) 

Indirect  Relevaney 

defined,  58. 

operation  of  deliberative  facts,  68. 
an  important  test  for  truth,  58. 
{See  also  Relevancy.) 

Induction 

complete, 

exact  sciences,  859c. 

standard  treatises,  effect  upon  consulta- 
tion of,  859a,  859a  n.  1. 
incomplete, 

consultation  of  standard  treatises,  effect 

on,  859a,  S59a  n.  2. 
inexact  sciences,  859b. 
luerlical  matters,  S59b. 

Indulgence 

balance  of, 

{See  also  Balance  op  Indulgence.) 
"best  evidence  rule,"  one  of,  481. 


Indulgence,  Balance  of 

(iSee  Balance  op  Indulgence.) 

Industrial  Development 

historical  facts  regarding,  794. 
Inertia 
mental,  968. 
special,  997. 

{See  BuEDEN  of  Evidence.) 

Inertia  of  Court 

defined,  993. 

{See  Prima  Facie  Case.) 

Infants 

admissions  by,  1306. 

{See  Admissions.) 

Inference   of   Continuance 

a  presumption  of  fact,  1030. 

law,  continuance  of,  1030,  n.  2,  1038  et 
seq. 
administrative  assumptions,  1031. 

definite  past   or   future   existence,    1031, 

1031  nn.  4,  5. 
regularity   and   continuance,   interchang- 
able  terms,  1031. 
bodily  states  or  conditions,   1034. 
habits,  1035. 
health,  1034,  1034  n.  1. 
life.  1034,  1042,  1090. 

an  assumption  of  administration,  1042, 

1042  n.  4. 
probative  force  of,  1042,  1042  n.  4. 
averages,  laws  of,  1042  n.  6. 
conflict  with  "  presumption  of  inno- 
cence," 1042,  1042  11.  4. 
operates  for  a  reasonable  time,  1042, 

1042  nn.  5,  6. 
reason,  sole  test,  1042,  1042  n.  5. 
extended  intervals,  1042,  1042  n.  8. 
hundred  years,  1042,  1042  «,.  9. 
under  the  civil  law,  1042,  1042 
n.  10. 
short  periods,  1042,  1042  n.  7. 
legal  results,  1036. 

highway  layout,  1036.  1036  n.  1. 
ownership,  1036,  1036  nn.  2,  4. 

personal   property,    1036,    1036    nn.    6 
et  seq. 
location  of,  1037  n.  6. 
real  estate,  1036,  1036  «.  5. 
possession,  1036,  1036  n.  3. 
legal  status  and  standing,  1037. 
citizenship,  1037,  1037  n.  1. 
coverture,  1037,  1037  n.  3. 
fiduciary  relation,  1040,  1040  «.  4. 
foreign  law,  1038. 

foreign  country,  1038,  1038  n.  7. 
sister  state,  1038,  1038  n.  6. 
unwritten,  1038,  1038  n.  2. 
written,  1038,  1038  n.  1. 

repeal  of  domestic  statute,  1038  n.  1. 
foreign  regulations,  1039. 
incorporation,  1037,  1037  n.  2. 

stockholder,  1037  n.  5. 
official  relations,  1040. 
tenure  of  office,  1040. 
national,  1040,  1040  n.  1. 
private  corporation,  1040,  1040  n.  3. 
public  corporation,  1040,  1040  n.  2. 
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Inf  ereuce  of  Continuance  .—  cont'd. 
legal  status  and  standing  —  cont'd. 
qualification  or  disqualification,  1041. 
vmmarried,  1037,  1037  n.  i. 
meiital  conditions,  1035,  1043. 
insanity,  1043,  1043  n.  2. 

administrative  assumptions,  1043,  1043 
n«.  7,  8. 
lucid  intervals,  effect  of,  1043,  1043 
n.  8. 
past,  not  provable  from  present,  1043, 

1043  n.  9. 
permanent  types,  1043,  1043  nn.  5,  6. 
adjudication,  effect  of,  1043,  1043  n. 
10. 
senile  imbecility,  1043,  1043  n.  3. 
transient,  1043,  1043  n.  4. 
sanity,  1043,  1043  «.  1. 
mental  or  moral  character,  1045. 
individual  traits,  1045,  1045  tc.  1. 
chastity,  1045,  1045  n.  2. 
mental  states,  1035,  1044. 
habits,  1035,  1035  nn.  2,  3. 

drunkenness,  1035,  1035  n.  1. 
intent,  1044,  1044  n.  1. 
intention,  1044,  1044  n.  2. 
personal  relations,  1046,  1046  n.  I. 
immoral,  1046,  1047  n.  7. 
localities,  1048. 

absence  from,  1048,  1048  «.  2. 
burden    of    evidence,    effect    on,    1048, 

1048  n.  3. 
residence  in,  1048,  1048  ».  1. 
marital  cohabitation,  1046,  1046  n.  5. 
partners,  1046,  1046  n.  2. 
piesumption  rebuttable,  1031,  1031  n.  10. 
probative  force  of,  1030. 

conilitioned  by  two  variables,  1030. 

( 1 )  length  of  time,  1030,  1032. 
impairs  probative  force  of  inference, 

1032,  1032  nn.  1  et  seq. 

(2)  stability  of  subject-matter,   1030, 
1033. 

operation  of  natural  law,  1030  w.  3. 

tides,  action  of,  1030  n.  3. 
volition,  effect  of,  1033. 
general  rule  as  to,  1030,  1030  «».  5,  6. 
record,  matter  of,  1030  n.  2. 
relations  of  business,  1046,  1046  n.  3. 

continuing    cause    required.    1046,    1046 

«.  3. 
contractual,  1046,  1046  n.  4. 
creditors,  1047. 

indebtedness,  1047,  1047  n.  2. 
insolvency,  1047,  1047  ".  1. 
reason,    limits    inference,     1047,    1047 
».  3. 
legality  or  morality  not  essential,  1046, 
1046  n.  6. 
value  of  property,  1032,  1032  v.  4. 
{Sec  also  Inferences  of  Fact.) 

Inference  of  Regularity 

defined,  1049. 

a  broad  rule  of  conduct,  1049. 
business  afhiirs,  1050,  1054. 
dates  and  actual  time,  1055. 

abstracts  of  title,  10,i5,  1055  ",  1. 
different   dates,   effect    of,    1055,    1055 

V.  5. 
inference  rebuttable,  1055,  1055  H.  6. 
letters,  1055,  1055  v.  4, 


Inference  of  Regularity  —  cont'il. 
business  affairs  —  cont'd. 

dates  and  actual  time  —  cont'd. 

powers  of  attorney,  1055,  1055  ».  2. 
usual  methods  followed,  1056. 

credit  given  to  solvent  persons,   1056, 

1056  nn.  4,  5. 
creditor,    inactivity    of,    payment    in- 
ferred from,  1056,  1056  n.  6. 
inference  rebuttable,  1056,  1056  n.  1. 
minor  instances,  1056, 

book  entries,  authorized,  1056,  1056 

11.   13. 
corporate  seal,  effect  of,   1056,  1056 
II.  17, 
usual     corporation     officers,     etc, 
1056,  1056  fl.  17. 
estates,     administration     of,     1056, 

1056  II.  14. 
law.    authority    of,    procured,    1056, 

1056  «.  15.  ■ 
"  month,"  reference  to,  1056  n.  16. 
oflSoe,   business   transacted   at,   1056, 

1056  n.  12. 
promissory  notes,  value  of,   1056  n. 
16. 
retaining  valuable  papers,   1056,   1056 
n.  3. 
overdue    note,    possession    of,    1056, 
1056  n.  3. 
signatures,  authenticity  inferred,  1056. 
letters,  1056,  1056  nn.  7,  8. 
telegrams,  1056,  1056  n.  7. 
telephone  conversations,  reliability  of, 
1056,  1056  nn.  10,  11. 
classification  impracticable,  1049. 

presumptions  of  law,  selection  of,  1049, 
substantive    law,    evolution    of,    1049, 
1049  n.  2. 
human  attributes,  1050,  1053. 
mental,  1052. 

ordinary  powers,  1052,  1052  «.  8. 
sanity,  "l052,  1052  n.  1. 
memory,  strength  of,  1052,  1052  n.  9. 
criminal  cases,  1052,  1052  ii.  3. 
deaf  mute,  1052,  1052  n.  7. 
presumption  of  law,  1052,  1052  n.  4. 
sui  juris,  1052,  1052  n.  5. 

what   children    are,    10.52,    1052   nn. 
5,  6, 
moral,  1052, 

general     propositions     of     experience, 
1052,  1052  n.  10. 
avoiding   risk  of  death,    105^,   1052 
n.  11. 
presumption  against  suicide,  1053. 
1053  n.  5. 
positive  evidence,  effect  of,  1053 

«,  6. 
proof   beyond    reasonable   doubt 
required.  1053,  1053  ii.  5. 
shunning  danger,  1053,  1053  n.  1, 
due  care,  exercise  of,  1053,  1053  ».  6. 
physical,  1050. 

capacity  for  cliild-bearing,  1050a, 
English  rule,  1050a,  1050a  w.  4. 
considerations     affecting    adniiiiis- 
trative    action,    1050a,    1050a 
nil.  7  et  scq. 
age,  effect  nf.  1050a,   1050a  nn. 
7.  12. 
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Inference  of  Regularity  —  cont'd. 
human  attributes  —  cont'd. 
physieail  —  cont'd. 

capacity  for  child-bearing  —  cont'd. 
English  rule  —  cont'd. 

considerations    affecting    adminis- 
trative action  —  cont'd. 
unmarried  women,  1050a,  1050a 

n.  10. 
widows,  1050a,  1050a  n.  11. 
United    States     rule,     1050a,    1050a 
n.  1. 
capacity  assumed,  1050a  nn.  1  et 
seq. 
power  of  procreation,  1051. 

a   presumption   of   fact,    1051,    1051 

n.  1. 
advanced  age,  effect    of,    1051,  1051 
n.  2. 
sense-perception,  1050. 
hearing,  1050,  1050  m.  4. 
Bight,  1050,  1050  n.  3. 
inferences     and     assumptions     contrasted, 
1049,  1049  nil.  1  et  seq. 
regularity,  1049,  1049  n.  3. 
official  business,  1057. 

mail  service,  1057,  1057  n.  4. 

conditions  for  raising  inference  of  re- 
ceipt, 1057,  1057  n.  3. 
failure    to    comply    with,    effect    of, 
1057  n.  3. 

(a)  proper  address,  1058. 

change  of  address,  effect  of,   1058, 

1058  n.  5. 

several  post-offices,  1058,  1058  n.  6. 
street  and  number,  1058  n.  5. 
wrong    place,    correct    street    and 
number,  1058  n.  3. 

(b)  prepayment  of  postage,  1059, 

1059  «'.  1. 

custom,  inference  from,  1059,  1059 
11.  2. 

(c)  deposit  in  mail,   1060. 
custom,    effect    of    showing,    1060, 

1060  mi.  2  et  seq. 

date  of  letter,  effect  of,  1060  nn.  i, 

10. 
mailing,  when  complete,  1060,  1060 
nil.  11  et  seq. 
letter  box,  1060,  1060  n.  13. 
mail-carrier,  1060,  1060  n.  12. 
post-office,  1060. 

railway  postal  clerk,  1060,  1060 
/(.  11. 
post-mark,      mailing,      inferences 
from,  1060,  1060  nn.  4,  7,  et  seq. 
decoy  letters,  1060,  1060  n.  6. 
reasonable    proof    of,    1060,    1060 
n.  5. 
"  due  course  of  mail,"  1061. 

not  a  matter  of  common  knowledge, 

1061,  1061  nn.  4  et  seq. 
receiving  post-mark,  inference  from, 
1061,  1061  n.  7. 
inference  of  receipt  from  mailing,  1057, 
1057  n.  4. 
"  presumption  of  innocence,"  no  con- 
flict with,  1057,  1057  nn.  6,  7. 
presumption  one  of  fact,  1057,  1057 
m.  5. , 


Inference  of  Regularity  —  cont'd. 
official  business  —  cont'd. 
mail  service  —  cont'd. 

inference    of    receipt   from    mailing  — 
cont'd. 
rebuttal  of,  1062,  1068. 

absence     of    street    and    number, 

1068,  1068  n.  2. 
an      administrative      assumption, 

1068,  1068  n.  3. 
inference  still  operative,   1063. 
person  addressed,  denial  by,  1062, 
1062  «.  3. 
corroboration,       necessity      for, 

1062,  1062  nn.  4  et  seq. 
preponderance   of  evidence,   not 
required,  1068,  1068  n.  4. 
statutory    presumptions,    1068    n. 
1. 
statutory     recognition,     1065,     1065 
n.  6. 
California  and  Oregon  contrasted, 
1065  n.  6. 
official  duty,  performance  of,  inferred, 

1057  n.  2. 
probative  force  of  inference,  1064. 
corroboration,  1065. 

action  or  failure  to  act,  1065. 
finding  letter,  etc.,  1065,  1065  nn. 
1,  2. 
presumption  of  law,  1066. 

actual  notice,  1066,  1066  n.  5. 
partnership  creditors,  notice  to, 
1066,  1066  n.  5. 
constructive  notice,  1066. 

post-mark  as  evidence  of  mail- 
ing. 1066,  1066  n.  4. 
probative  effect  of,  denied,  1067. 
reqviest  for  return,  1064. 
registered     mail,     failure    to    receive, 
1057  »?.  4. 
telegrams,  1069. 

an   inference   of   receipt  from   sending, 
1069,  1069  nn.  2  et  seq. 
corroboration  of,  1060. 

failure  to  deny  receipt,  1069,  1069 
n.  5. 
rebuttable,  1069,  1069  n.  1. 
omnia  contra  spoliatorem,  1070-1081. 
{See     Administeative     Assumptions; 
Om^'ia     Coxtka     Spoliatorem;     Pke- 
sdmptioxs.) 

Inference  of  Fact 

defined,  1027,  1027  nn.  3,  4. 

other  definitions,  1027  n.  3. 

spontaneous    recognition    by    the    mind, 
1027  n.  5. 
all  presumptions  of  fact,  1027,  1027  n.  2. 
an  incident  of  all  proof,  1027. 
burden  of  evidence,  as  to,  1022. 
classification,   complete,   impossible,   1027. 
continuance,  inference  of,  1030  et  seq. 
{See  Inference  op  Continuance.) 
inference  of  regularity,  1049-1069. 
"  no    presumption    upon    a    presumption," 

1029,  1029  n.  1. 
presumption    of    law,    relation    to,     1027, 

1027  nn.  8,  9. 
probative  force  of,  1027  nn.  3,  7. 
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Inference  of  Fact  —  cont'd. 

regularity,  inference  of,  1049  et  seq. 
{See   Administrative   Assumptions;    In- 

FEKENCB       or       EeGITLAEITT;        PBESUMP- 
TIONS. ) 

Inferential  Facts 

defined,  51  n.  6. 

[8ee  also  Facts.) 

Informers 

evidence  of,  secured  by  publicity,  183  n.  2. 
(See  Administeation ;  Confessions.) 

Injuries 

effects  of,  surgical,  facts  as  to,  917,  917  n.  4. 
permanence  of,  knowledge  as  to,  916,  916 

nn.  6,  7. 
possibility  of  recovery, 
recovery  from,  probability  of,  916,  916  n.  4. 
surgical  effects  of,  knowledge  as  to,   917, 

917  n.  4. 
symptoms  of,  special  knowledge  as  to,  915, 

915  n.  5. 

Ink 

acid,  application  to  knowledge  as  to  884, 
884  n.  5. 

Innocence 

assert,  failure  to,  1394. 
failure  to  assert,  1394. 

(See  Admissions  by  Conduct.) 

Innocence,  Presumption  of 

a  double  aspect,  1174b. 

an  overestimated  rule,  1173. 

claims  of  counsel,  1173,  1173  nn.  1,  2. 
length  of  operation,  1173,   1173  n.  6, 

1174,  1174  nn.  3,  4. 
limitation  on  legislative  power,  to  es- 
tablish   prima  facie    case,     1173, 
1173  nn.  3  et  seq. 
denied  by  courts,  1173,  1173  n.  4. 
a  contrary  view,  1173,  1173  n.  5. 
specific  claims,  1173,  1173  nn.  7,  8. 
civil  cases,  1172,  1172  n.  1. 
criminal  cases,  1172,  1172  n.  2. 

no   imputation  from  silence,   1172,   1172 

n,  4. 
"until  proved  to  be  guilty,"  1172,  1172 
n.  3. 
general  relations,  1172a. 

an  assumption  of  administration  in  crim- 
inal cases,  1172a,  1172a  n.  2. 
dociunent,  construction  of,  1172a  n.  2. 
states  burden  of  proof  in  criminal  cases, 
1172a  n.  3,  1174,  1174  n.  1. 

(1)  proof,  not  surmise,  essential,  1174 
n.  1,  1174b. 

what   inertia    is    reasonable,    1174d, 
1174d  n.  4. 

(2)  definite     mental     certainty     de- 
manded, 1174  n.  1,  1174b. 

"  reasonable  doubt "  defined,  996b. 
Stephen's  view,  1174  n.  2. 
survival  from  an  earlier  age,  1173. 
modern  changes,  1173,  1173  n.  10. 
trial  by  jury  at  common  law  a  unit, 
1173,  1173  n.  11. 
meaning  of  phrase,  1174. 


Innocence,  Presumption  of  —  cont'd. 
no  probative  force,  1174  n.  1. 

no   inference  of   innocence,    1174c,   1175, 
1175  nn.  1  et  seq. 
testing    for     probative    force,    1175a, 
1175a  nn.  1  et  seq. 
chastity,  1175a,  1175a  n.  1. 
treatment  of  prisoners,  1175b. 
bail,    admitting   to,    1175b,    1175b 

n.  1. 
odds     against     innocence,     1175b, 
1175b  n.  2. 
weighing  presumption,  1175c,  1175o 
n.  2. 
other  views,  1176,  1176  nn.  1,  2. 
CoflSn  case,  1176c. 

later  federal  decisions,  1176d. 
Greenleaf,  1176a. 
McKinley^s  case,  1176b. 
Scottish  law,  1174a,  1174a  nn.  1  et  seq. 
special  inertia  caused  by,  1016  n.  9. 
valueless  as  affirmative  proof,  1175a. 
chastity,  1175a,  1175a  n.  1. 
shield,  not  a  sword,  1175a,  1175a  n.  2. 
(See  also  Bueden  of  Proof;  Presuiip- 
TioNS;  Pseudo  Presumptions.) 

Inquests  of  Sheriffs 

jury  required  in,  270b  n.  3. 

(See  also  Confessions;  Jury.) 


Inquisitio 


(See  Inquisition.) 


Inquisition 

Frankish  origin,  of,  270a. 

(See  Institution  of  the  Jtjbt.) 
Domesday  Book,  270a. 

(See  Domesday  Book.) 
indirect  influence  on  popular  courts,  270b. 
Itgislation  of  Henry  II,  270a. 
a  remarkable  advance,  270a. 
can  be  reproduced  only  from  fragments, 

270f  n.  2. 
conflict  with  the  church,  270e  n.  5. 
reoognitio  contrasted,  270c. 

(See  Recognition.) 

Insanity 

burden  of  evidence,  as  to,  974. 
burden  of  proof,  as  to,  966. 

(See  Burden  of  Proof.) 
continuance  of,  inferred,  976,  1043. 
(See  Burden  of  Evidence.) 
defence  of,  burden  as  to,  966. 
flight,  excused  by,  1399a. 

(See  Admissions  by  Conduct.) 
symptoms  of,  special  knowledge  as  to,  915, 

915  nn.  7  et  seq. 
(See     Inferences     of     Fact;     Mentai 
State.) 
Inspection 
trial  by,  151. 
foreign  law,  154. 

(See  Foreign  Law.) 
foreign  records,  162. 

(See  Foreign  Records.) 
nul  tiel  record,  152. 

(See  Nul  TiEt  Record.) 

Inspection,  Trial  by 

(See  Trial  by  Inspection.) 
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Institution  of  the  Jury 

first  stage,  269. 

early  forms  of  trial  other  than  that  by 
jury,  269a. 
general  characteristics,  269a. 
dual  stages,  269a. 

a  modern  survival,  269a  n.  4. 
old  forms  of  trial,  269a. 

trial  by  documents,  269a  n.  4. 
"  trial "  a  modern  term,  269a  n.  2. 
trial  by  battle,  269n. 

{See  Battle,  Trial  by.) 
trial  by  compurgation,  269d. 

{See  COMPUEGATION. ) 

trial  by  ordeal,  269i. 

{/Sfee  Obdeal.) 
trial  by  witnesses,  269b. 

{See  Trial  by  Witnesses.) 
Germanic  popular  justice,  269. 
no  suggestion  of  oath,  269. 
Saxon  types  of  jury,  269  n.  5. 
second  stage,  270. 
a  lighter  view,  271b. 
Frankish  inquisition,  270a. 

{See  iNQtnsiTioN.) 
indirect   influence    on   popular   courts, 
270b. 
growth  of  jurata,  270h. 

{See  JuEATA.) 
judicium  pariwrn  in  Magna  Charta,  270h 
n.  7. 

(See  Judicium  Pakium.) 
jury  act  upon  personal  knowledge,  270i. 
a  lingering  survival,  270i. 
administrative  details,  270i. 
general    and    special    verdicts,    270i 

n.  7. 
{See    General    Verdicts;    Speciai 
Verdicts.) 
knowledge  required  by  rules  of  assize, 

270i,  270i  n.  4. 
■third  stage  contrasted,  271. 

differences   from  modern   procedure, 
271. 
scope  of  the  assize,  270e. 

{See  Assize.) 
criminal  cases,  270d. 

assize  on  collateral  matters,  270d. 

{See  Exception.) 
inducing  accused   to   plead  to   jury, 

270d. 
peine  forte  et  dure,  270d. 

{See  Peine  Forte  et  Dure.) 
reasons  for  reluctance,  270d. 
manorial  courts,  270d  n.  3. 
right  of  accused  to  a  jury,  270d. 
extent  of  "  country  "  to  which  ac- 
cused might  plead,  270d  n.  7. 
royal  instructions  upon  abolution  of 

ordeal,  270d  n.  2. 
trials  for  felony  and  treason,  270d. 
trials  for  misdemeanor,  270d  n.  17. 
separation  of  jurata,  270g. 
{See  JUEATA.) 
transition  to  the  jury  acting  upon  evi- 
dence, 271a,  271a  n.  6. 
examination  by  accusing  jury,  271a. 
growing  Inadequacy  of  personal  knowl- 
edge, 271a. 
juries  under  the  Stuarts,  271a. 
juries  under  the  Tudors,  271a. 


Institution  of  the  Jury  —  cont'd, 
second  stage  —  cont'd. 

transition  to  the  jury  acting  upon  evi- 
dence —  cont'd. 
modern  witnesses  essential,  271a. 
political      controversies      under      the 

Stuarts,  271a. 
preappointed  witnesses,  271a,  271a  n.  6. 
joinder  vsdth  jurata,  271a. 
third  stage,  271c. 
radical  differences,  271. 
reserved  powers  for  the  judge,  272. 
(See  Jury.) 

Insurance 

custom  of  placing,  known,  756,  756  n.  2. 

(See  Social  Liee.) 
fire, 

common  knowledge  as  to,  818. 

risk,   increase  of,  facts   as  to,   818,   818 

nn.  3  et  seq.,  890,  890  nn.  3  et  seq. 
special  knowledge  as  to,  890. 
life, 

increase  of  hazard,  facts  causing  an,  819, 

819  n.  2,  891,  891  n.  2. 
mortality  tables,  892. 

(See  MoBTALiTY  Tables.) 
notorious  facts  connected  with,  819. 
special  knowledge  as  to,  891. 
marine,  special  knowledge  as  to,  893,  893 

n.  1. 
policies,  classification  of,  proof  as  to,  890, 

890  n.  6. 
special  knowledge  as  to,  889. 

Insurrections 

historical   facts   with   regard  to,   789,    789 
n.  4. 

Intension 

defined,  583  n.  1. 
documents,  parol  proof,  of,  1010. 
(See  Documents.) 

Intent 

admissions  as  to,  1399. 

(See  Admissions  by  Conduct.) 
agents,  declarations  by,  1349. 

(See  also  Mental  States.) 

Intention 

admissions  as  to,  1399a. 

(See  Admissions  by  Conduct.) 
agents,  declarations  by,  1349. 

(See  also  Mental  State.) 

Interest 

■'    consciousness  of,  essential  when,  1429. 
(See  Admissions  by  Conduct.) 
custom  of  charging,  generally  known,  756, 
756  n.  4. 

(See  Social  Ldte.) 
declarations  against, 

(See  Declarations  Against  Interest.) 
rates   of,    historical   facts    regardins,    794, 
794  n.  1. 

Interest,  Declarations  against 

2762-2789. 
(See  Declarations  Against  Intbxest.) 


2260a 


TEMPOEAEY  INDEX  TO  VOLS.  I  AND  II. 


[References  are  to  Sections;  Volume  I,  sees.   1-929;  Volume  II,  sees.  930-1708.] 


Interest  Tables 

faots  shown  by,  knowledge  as  to,  733. 
{See  Common  Knowi.edge.) 

Interior  Department 

rules  and  regulations,  knowledge  as  to,  652, 
652  n.  i. 

Interlocutory  Appeals 

burden  of  proof,  as  to,  955. 

(Burden  of  Proof.) 

International  Iiaiv 

judicial  knowledge  as  to,  591. 

Interpreters 

admissions  by,  1350. 

(See  also  Agents.) 

Interrogation  by   Judge 

counsel,   questions   suggested  to,   537,   537 

11.  6. 
eliciting  material  facts,  537. 
enabling  judge  to  charge  the  jury,  535. 
probative    relevancy    required,    535,    535 
n.  3. 
limitation  upon  right,  534. 

impeachment,  etc.,  not  to  be  shov^n,  534, 

534  n.  8. 
jury  not  to  be  prejudiced,  534,  534  n.  7. 
opinion  not  to  be  intimated,  534,  534  n.  6. 
must  be  done  in  open  court,  540. 
question,  form  of,  539. 

leading  questions,  539. 
range  of  inquiry,  538. 

offering  opportunity  for  correction,  538, 
538  n.  1. 
right  denied,  when,  535,  535  ini.  4  et  seq. 
seope  of  right,  536. 

arbitrators,  magistrates,  etc.,  536. 
witness,  of,  534. 

espousing  cause  improper,  534. 
leading  questions,  etc.,  534. 
rule  correctly  stated,  534  n.  4. 
judicial  caution  in  intervening,  534. 
social  objects  of  litigation,  534. 
{See  also  Judge.) 

Interrogatories 

special,  97,  98. 

(S'ee   Special  Tntehrogatories.) 

Interrogatories,  Common  Lanr 

{See  Special  Interrogatories,  Common 
Law.) 

Interrogatories,  Statutory 

[Sec     SpiioiAi.     Interrocatories,     Statu- 
tory. ) 

Interstate  Law 

common  law.  judicial  knowledge  of,  .587. 
written  law,  special  knowleils<'  as  to,  894, 
894  n«.  5  cf  seq.,  895. 

(iS'ee  Foreign  Law.) 

Intervenor 

{See  Claimant.) 

Intervention 

burden  of  proof  on,  955. 

{See  Claimant.) 


Intoxicating   Iiiciuors 

alcohol,  710. 

defined,  710,  710  >i.  5. 

a   variety  of  rulings,   710,   710  nil.   I  et 

seq. 
essential  element  of  intoxicants,  710,  710 
nn.  3,  6. 
evidence  inadmissible  to  prove,  710  710 
n.  7. 
manufacture,  method  of,  710,  710  ii.  5. 
spirituous   and   intoxicating  liquor,  710 
n.  1. 
ale,  708,  708  n.  5. 
judicial  knowledge  as  to,  709,  709  n.  1. 
spirituous  quality  of,  loiown  when,  713 
n.  4. 
distilled  liquors,  711. 

brandy,  711,  711  nn.  3,  5. 

prefix  immaterial,  711  n.  5. 
commonly  known   to  be  spirituous,  711, 

711  nil.  6  et  seq. 
gin,  711,  711  "".  4,  6. 
rum,  711,  711  vn.  2,  7. 
■whiskey,  711,  711  nn.  1,  8. 

spirituous  quality  of,  known,  711  n.  1. 
fermented  liquors,  712. 
beer,  712,  712  n.  2. 

"  hop    pop,"    intoxicating    quality    of, 

714,  714  II.  6. 
not  known  to  be  intoxicating,  714,  714 
n.  1. 
a  contrary  view,  714,  714  n.  2. 
"  lager  beer,"  714,  714  n.  5,  715,  715 
n.  2. 
intoxicating     quality     of,     known 
when,  715,  715  n.  1. 
statutory  influence,  714,  714  ii.  3. 
evidence  not  admissible,  714,  714 
II.  4. 
"  rice  beer,"  not  known  to  be  intoxicat- 
ing, 714,  714  II.  7. 
"  strong   beer,"    common   and   judicial 
knowledge,  714,  714  nn.  8,  9. 
cider.  712,  712  nn.  1,  4. 
defined,  712  n.  1. 

"  hard  cider,"  known  to  be  intoxicat- 
ing, 712,  712  n.  7. 
a  fermented  liquor,  712  n.  1. 
intoxicating    quality    as    a,    res    gestw 
fact,  712  II.  1. 
vinous    or    spirituous    nature,    712 
n.  1. 
presumptions  as  to  intoxicating  qual- 
ity of,  712,  712  n.  3. 
Jamaica  ginger  known  to  be  intoxicating, 

717,  717  n.  13. 
judicial  inertia  in  connection  with,  708,  708 

n.  2. 
judicial  knowledge,  709. 
alcohol,  709  «.  7. 

"  beer,"  not  subject  of,  when,  708  n.  8. 
burden    of    evidence    on    defendant,    709 

11.  4. 
cider,  709  n.  4. 
common  knowledge,  contrary  to,  709,  709 

11.  8. 
evidence  irrelevant,  when,  709  n.  1. 
federal  courts,  action  of,  709,  709  n.  2. 

okolihoa  beverage,  709,  709  n.  3. 
malt  liquors,  709,  709  )i.  5. 
lager  beer,  708,  708  n.  6. 
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Intosicating  Iiiqnors  —  cont'd. 
malt  liquors,  708,  708  n.  8,  713. 
ale,  713,  713  n.  1. 
all,  not  known  to  be  intoxicating,  708, 

708  n.  8,  713  ".  1. 
beer,  713,  713  nn.  2,  6. 
hop  ale,  713,  713  n.  7. 
intoxicating  quality,    naust    be  proved 
when,  714  n.  8. 
accused  may  dispute,  when,  715  n.  1. 
common  knowledge  denied,  714  n.  8. 
common  knowledge  taken,  714  «.  8. 
judicial  knowledge   of,   taken  when, 
714  n.  8. 
phraseology  of  statutes,  714  n.  8. 
res  gestw  facts,  714  n.  8,  715  n.  2. 
bitters,  tonics,  etc.,  716. 

alcoholic  beverages  distinguished,  716, 

716  n.  2. 
drugs  and  medicines  distinguished,  716, 

7i6  n.  2,  717. 
intoxicating  quality    of,    n    matter  of 
evidence,  716,  716  n.  1. 
common   knowledge   as   to,   refused,    713 

n.  2. 
intoxicating  quality  of,  a  res  gestw  fact, 
713,  715  n.  2. 
question  left  to  jury,  713,  713  n.  4. 
lager  beer,  713,  713  n.  3. 

known  not  to  be  spirituous,  713  n.  3. 

a  contrary  view,  713  n.  3. 
no  evidence  required,  713  n.  3. 
federal  practice,  713  v.  2. 
porter,  713  -n.  1. 

known   to   be   intoxicating,  when,   713 
«.  1. 
medicines,  etc.,  717. 
compounds,  717  n.  2. 
ginger,  tincture  of,  717  «.  4. 
lemon     extract,     use     of,     commonly 
known,  717  ».  3. 
"  medicated  liquors,"  717. 
intoxicating  liquors  contrasted,  717. 
a  res  gestce  fact,  717,  717  n.  7. 
classification,    a    question     for     the 

jury,  717  «.  6. 
distinguishing  tests  between,  717. 
availability    as    a,   beverage,    717, 
717  n.  12. 
notoriety,  eflfect  of,  717. 

Jamaica    ginger,    717,   717  n. 
13. 
non-standard  preparations,  717. 

bitters,  717,  717  n.  9. 
percentage    of    alcohol,    717,    717 
n.  8. 
United      States     Internal     Revenue 
taxes,  717  it.  5. 
mixed  beverages,  711,  711  n.  9. 
porter,  708,  708  11.  1. 
proof  of,  onus  as  to,  995. 
qualities  of,  matters  of  common  knowledge, 
708. 
alcohol,  710. 
distilled  liquors,  711. 
fermented  liquors,  712. 
judicial  knowledge,  709. 
malt  liquors,  713. 
beer,  714. 

lager  beer,  716. 
bitters,  tonics,  etc.,  716. 


Intoxicating  Iiiquors  —  cont'd. 

qualities  of,  matters  of  common  knowledge 
—  cont'd. 
medicines,  717. 
wines,  718. 
spirit  defined,  718,  718  n.  8. 
wines,  718. 

intoxicating  quality  known,  718,  718  nn. 
1,  11. 
home-made   wines,    an   exception,   718, 
718  11.  12. 
blackberry  wine,  718,  718  nn.  1,  4. 
judicial  knowledge  of,  718,  718  n.  13. 
res  gestcB  facts,  718,  718  n.  14. 
home-made  wines,  718,  718  n.  15. 
spirituous  quality  of  wines,  for  the 
jury,  718,  718  n.  16. 
vinous   liquors   not   spirituous,   718,  718 
n.  5. 
a  contrary  view,  718  n.  9. 
no  evidence  need  be  offered,  718,  718 

n.  7. 
port  wine  not  spirituous,  718,  718  n.  8. 
vinous    liquors    defined,    718,  718  nn. 
5,  6. 
champagne,  718  n.  5. 
(See  also  Common  Knowledge.) 

Intosication 

acquiescence,  effect  on,  1429,  1430. 

[See  Admissions  by  Conduct.) 
admissions,  effect  of  in,  1306. 
burden  of  evidence,  as  to,  977. 
habits  of,  effects  on  truthfulness,  768,  768 
n.  4. 

(Hee  also  Coxfessionk.) 
Ireland 

house  of  lords,  judicial  knowledge  of,  585, 
585  n.  1. 

Irrelevant  Facts 

Gulson's  definition,  55  n.  3. 

(See  also  Relevancy.) 

Irrigation 

necessity  for,  common  knowledge  as  to,  811, 

811  n.  7. 
sage  brush   land,   needed   for,   known,   696 
n.  7. 

(Ser  CoMiro:;  Knowledge.)         * 
(See  also  ArjRiciTLTURE.) 
Issue 

defined,  48  n.  14. 
general,  944  n.  1. 

(See  Genebal  Issue.) 
jury  confined  to,  275. 

(See  also  Jury.) 


Journal 

judge  may  consult,  855.  855  n.  2. 

Journals 

legislative,  judicial   knowledge  as  to,   661, 
662. 

Judge 

absence  from  court-room,  effect  of,  179. 
adjournments,  power  to  order,  180. 
(See   Administeation. ) 
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Judge  —  cont'd. 

amendments,  proper,  should  allow,  543. 

{See  Amendments.) 
court-room,  absence  from,  179. 
excluding  persons  from  the  court-room,  182. 
foreign  law,  knowledge  of,  574,  574  nn.  16 

et  seq. 
indulgence,  balance  of,  held  even,  541. 

(See  Balance  of  Indulgence.) 
judicial   knowledge   as  to,   674,   674   nn.   6 
et  seq. 
inferior  courts,  675. 
signature,  689. 

sister  states,  675,  675  nn.  8,  9. 
judicial  knowledge,  how  acquired  by,  635. 
may  call  additional  witness,  684  n.  1. 
may  make  orders  without  a  jury,  684  n.  1. 
may  order  additional  proof,  684  n.  1. 
may  put  additional  questions,  684  n.  1. 
personal  knowledge,  use  of,  574,  574  n.  7. 
prima  facie  case,   function   of,   in   dealing 

with,  992. 
private  seal  of,  not  judicially  known,  689, 

689  n.  4.. 
regulating  course  of  trial,  181. 
resignation,  etc.,  of,  judicially  known,  674, 

674  nn.  19,  20. 
sitting  as  jury,  257. 

{See  Judge  Sitting  as  Jtjbt.) 
action  of  appellate  courts,  263. 

distinction  between  law  and  fact,  264. 
federal  courts,  265. 
administrative  orders,  258. 
rulings  of  law,  259. 
use  of  argument,  260. 
view  by  judge,  261. 
weight  of  evidence,  262. 

{See  also  Judicial  Office;  Juby.) 

Judge  and  Jury 

salient  features  of  English  law,  63. 
{See  also  Judge;  Jury.) 

Judge  Sitting  as  Jury 

administrative  orders,  258. 

variations  in  order  of  evidence,  258. 
appellate  courts,  action  of,  263. 
federal  courts,  265. 

findings  of  fact,   general   and  special, 
265. 
findings  of  fact,  263. 

findings    against    weight    of   evidence, 

263. 
findings  rationally  untenable,  263. 
law  and  fact  distinguished,  264. 
administrative  details,  264. 

constituent,    rather    than   probative, 

facts  should  be  found,  264. 
general  and  special  findings,  265. 
rulings  of  law,  263. 
argument,  use  of,  unnecessary  when,  260. 
enforces  use  of  reason,  257. 
findings,  right  to,  257. 
general  and  special,  257. 

time   for    demanding   special   findings, 
2.58. 
should  find  constituent  facts,  257. 
probative  facts,  findings  as  to,  unneces- 
sary, 257. 
evidence,   judge   cannot   be   required 
to  state,  258. 


Judge  Sitting  as  Jury  —  cont'd. 
rulings  of  law,  259. 

party  may  require,  when,  259. 
administratiwe  details,  259. 
statement  of  fact,  when  submitted,  258. 
view  by,  260. 

judge  bound  by  evidence,  261. 
permitted,  when,  261. 
consent  required,  261. 
waiver   of  jury,   not  conclusive  on  iudee 
257.  ,  ®  ' 

weight  of  evidence,  262. 
facts  in  equity  causes,  262. 

{See  also  Judge.) 

Judgment 

court. 

(See  Judgment  op  Court.) 
matters  of,  117. 

not  subject  of  evidence,  117. 
sister  state,  136. 

(See  Judgment  of  Sisteb  State.) 
question  for  court,  136. 
sound,  canons  of,  993. 
(See  Administration;  Completeness  De- 
manded.) 

Judgment  of  Court 

completeness  in  proof  of  or  by,  513. 
entire  record,  not  required,  513. 
exceptions  to  rule,  513,  513  n.  3. 
probate  of  wills,  513  n.  5. 
statutory  regulation,  513  n.  5. 
extracts  not  suflicient,  513,  513  n.  7. 
individual  facts,  provable  by,  513. 
divorce,  granting  of,  513  n.  10. 
institution  of  suit,  time  of,  513  n.  11. 
pendency  of  suit,  513  n.  9. 
record  of,  what  constitutes,  513. 

Judgment   of  Sister  State 

question  for  court,  136. 

(See  also  Judge.) 

Judicial  Administration 

(See  Administration.) 

Judicial  Admissions 

defined,  1233. 

by  whom  made,  1275. 

attorneys,  1276,  1276  nn.  1  et  seq. 

clerks    and   other   agents,    1276,    1276 

n.  1. 
employment  of,  must  be  shown,  1278, 

1276  n.  3. 
matters  of  procedure,   1278,   1278  nn. 
1  et  seq. 
helpful   concession,    1278,    1278   nn. 

6,  7. 
wide     discretionary     powers,     1278, 
1278  nn.  6,  7. 
a  substratum  of  fact,  1281. 
admissions  by  conduct,  1280,  1280 

«.  6. 
failure  to  criticize  adversely,  1280 

n.  6. 
claims  of  counsel,  1279. 
concessions  not  based  upon  truth, 
1280,  1280  nn.  1  ct  seq. 
continuance,       avoiding,      1280, 

1280  n.  5. 
demurrer,  1280,  1280  n.  1. 
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Judicial  Admissions  —  cont'd. 
by  whom  made  —  cont'd. 
attorneys  —  cont'd. 
matters  of  procedure  —  cont'd. 

wide   discretionary   powers  —  cont'd. 
concessions  not  based  upon  truth 
—  cont'd. 
requests  for  rulings,  1280,  1280 

n.  2. 
time,  saving  of,  1280,  1280  n.  4. 
statements  in  pais,  1277,  1277  nn.  1,  2. 
casual  conversations,  1277  n.  2. 
collection  letters,  1277  n.  1. 
interpolations  into  court  proceedings, 
1277  n.  2. 
time  of  making,  not  important,  1276, 
1276  nn.  6  et  seq. 
opening,  statements  on,  1276,  n.  7. 
counsel,  work  of,  1275,  1275  n.  1,  1276. 
formal  admissions,  1275,  1275  n.  1. 
effect  on  attorney  personally,   1275 

n.  1. 
intervention  of  party,  1275,  1275  ran. 
2  et  acq. 
ignorance   of   counsel,    1275,    1275 
n.  6. 
extra-judicial  contrasted,  1233,  1236. 
formal,  1238  et  seq. 

{See  Judicial  Admissions;  Formal.) 
informal,  1263  et  seq. 

{See  Judicial  Admissions;  Informal.) 
probative  force,  1236. 

{See  also  Admissions;  Extra- Judicial 
Admissions  ;  Judicial  Admissions, 
Formal;  Judicial  Admissions,  Infor- 
mal.) 

Judicial  Admissions;  Formal 

an  administrative  caution,  1239  n.  1. 
confessions  of  judgment,  1239,  1239  n.  2. 
construction,  canons  of,  1242. 

admitting    party,    construction    against, 

1242,  1242  n.  3. 
conduct,  subsequent,  effect  of,  1242  n.  3. 
crux,  not  conceded,  1242,  1242  n.  1. 
maker,  when  permitted  to  construe,  1242, 
1242  ra.  2. 
control  of  the  court,  1240,  1240  nn.  1  et 
seq. 
amending  pleading,  1240,  1240  rni.  3  et 

seq. 
no  compulsion  to  accept,  1240,  1240  tin. 
6  et  seq. 
criminal  cases,  1240,  1240  n.  7. 
power  of  the  dramatic,  1240,  1240  n.  8. 
withdrawal  permitted,  1240,  1240  n.  2. 
probative  force  remaining,   1240  n.  2, 
1241. 
form  of,  1243. 
oral,  1243. 

criminal  pleadings,  1243,  1243  «.  5. 
guilty,  1243,  1243  n.  5. 

withdrawing  plea,  1243  n.  5. 
nolo  contendere,  1243  n.  5. 
waiver  of  proof,  1243,  1243  n.  4. 
authority  of  counsel,  1243  n.  4. 
stipulations,  1261  nn.  1  et  seq. 
authority  of  counsel,  1261,  1261  nn.  2 
et  seq. 


Judicial  Admissions;  ToTmal  —  cont'd. 
form  of  —  cont'd. 
stipulations  —  cont'd. 

in  other  cases,  1262,  1262  nn.  1  et  seq. 
admissions,  use  as,  1262,  1262  nn.  4 
et   seq. 
counsel,   work   of,   rejected,    1262, 

1262  ra.  7. 
explanation  permitted,  1262,  1262 
ra.  8. 
hypothetical  agreements,  1262. 
similarity   of    issue,    not    sufficient, 
1262  ra.  1. 
limitation,    not    assumed,    1261,    1261 
ra.  6. 
intent,  a  question  for  the  jury,  1261 
ra.  6. 
special  limitations,  1261,  1261  rara.  4,  5. 
time  of  making,  1261,  1261  ra.  7. 
writing,  1243. 

judgment,    confessions   of,    1243,    1243 

ra.  1. 
pleadings,  1243,  1243  ra.  2. 
stipulations,  1243,  1243  ra.  3. 
pleadings,  1244. 

construction  of,  a  question  of  law,  1245, 
1245  ra.  10. 
document  to  be  taken  as  a  whole,  1245 

ra.  10.  

inferences,   statements  of  fact  con- 
trolled, 1245  ra.  10. 
in  same  case,  1244. 

assertive  capacity,  1244,  1247. 
abatement,  1247,  1247  ra.  13. 
admission,   binding    as,    1247,    1247 
nn.  1  et  seq. 
completeness  required,  1247,  1247 
ra.  7. 
equity  pleading,  1247  ra.  7. 
self-serving  statements  incompe- 
tent, 1247,  1247  ra.  8. 
evidence,  introduction  into,  neces- 
sary when,  1247  ra.  4.  " 
ignorance    of    counsel,    effect    of, 

1247  n.  3. 
offering,    stages    for,    1247,    1247 

ram.  11,  12. 
plaintiff  or  defendant,  immaterial, 

1247,  1247  rara.  9,  10. 
pleading  in  other  cases,  1247,  1247 

ra.  14. 
relevancy,     required,     1247,     1247 

ra.  6. 
statutory    provisions,    1247,    1247 

ra.  5. 

verification  under  oath,  1247  ra.  14. 

independent  relevancy,  1244,  1244  ra.  1. 

constituent,  1244,  1244  rara.  2  et  aeq. 

formulate  issue,  1244,  1244  ra.  4. 

common  law  and  code  pleading, 

1244,  1244  n.  5. 
component  facts,  1244,  1244  n.  6. 
(1)      issue,     forming     the,     1245, 
1245  ra.  7. 
amendment,  use  of,   1245,  1245 

ra.  6. 
estoppel,  effect  of,  1245,  1245  nn. 

1  et  seq. 
no  probative  force,    1245,   1245 
rara.  4,  5. 
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Judicial  Admissions;   Formal  —  cont'd. 
pleadings  —  cont'd. 
in  same  case  —  cont'd. 

independent  relevancy  —  cont'il. 
constituent  —  cont'd. 

(1)  issue,  forming  the  —  cont'd. 
no  probative  force  —  cont'd. 

one  plea  on  another,  eflFect  of, 
1245,  1245  nn.  8,  9. 
affidavit,  1245  n.  8. 
Massachusetts,         contrary 
rule,  1245  n.  8. 
probative,  1244,  1244  n.  3. 

(2)  deliberative  facts,  1244,  1244 
«.  7,  1246  nn.  1  et  seq. 

setting  up  claim,  1246,  1246  nn. 
1  et  seq. 
counsel,  intervention  of,  1246 
n.  3. 
in  other  cases,  1248. 

admissions,  use  of  as,  1249,  1249  nn.  3 
et  seq. 
admissibility,  conditions  of,  1250. 
clearness  required,  1250,  1250  n.  6. 

(a)  declarant   must    be    a    party, 
1250,  1250  n.  1. 

(b)  personal    knowledge    required, 
1250,   1250  "".  2  et  seq. 

"  information    and    belief,"    eflFect 
of,  1250,  1250  n.  7. 
completeness,  how  far  required,  1249 

n.  5. 
explanation  permitted  in,  1249,  1249 

n.  2. 
misleading  the  jury,  not  permitted, 

1249  «.  5. 
Missouri  rule,  1249  n.  3. 
proponent    need    not   have    been    in 

earlier  case,  1249,  1249  «.  7. 
retraction,  subject  to,  1249,  1249  n. 

1. 
rule  in  Wisconsin,  1249  n.  3. 
superseded   or   abandoned  pleadings, 
1257,  1257  nn.  1  et  seq. 
disposition    of    case,    immaterial, 

1259,  1259  n.  3. 
evidence  admitted,  1258,  1258  nn. 
1  et  seq. 
criminal  cases,  1258,  1258  n.  3. 
explanation   permitted,    1258   n. 

9. 
prima  facie  valid,  1258  n.  8. 
relevancy   required,    1258    );.   7. 
verification,  eflFect  of,  1258  n.  8. 
evidence,    introduction    into,    1257 

n.  4,   1258,   1258  n.  2. 
extra-judicial     admissions,      1257, 
1257  nn.  3  rt  seq.,  1259,  1259 
».  4. 
counsel,  the  work  of,  1257,  1257 
nil.  5  et  seq. 
failure   to   file,   1259,   1259   H.   2. 
inconsistency,    to    establish,    1259, 
125!)  n.  4. 
forced    action,    not    significant, 
1259  n.  4. 
rejected,  when,   1257,   1257  nn.   11 
et  seq..  1258,  1258  "".  4  et  seq. 
removal  from  files,  1259,  1259  n.  1, 
code  pleading,  1252.  1252  nn.  1  et  seq. 
actual  work  of  partv,  1252,  1252  n. 
3. 


Judicial  Admissions;   Formal  —  cont'd. 

pleadings  —  cont'd. 

in  other  cases  —  cont'd. 
code  pleading  —  cont'd. 

jury  trial,  effect  on,   1252,   1252  nn. 
4  et  seq. 
criminal  pleas  in  civil  cases,  1251,  1251 
nn.  1  et  seq. 
guilt,   1251,   1251   ».   2. 
nolo   contendere,    1251,    1251   n.  3. 
equity  pleadings,  1254. 
answer,  1254. 

allegations    in,    constitute    admis- 
sions, 1254,  1254  nn.  1  et  seq. 
bill,    1255. 

admissions   of   complainant,   1255, 
1255  nn.   1  et  seq. 
equity    draughtsmen,    ingenuity 
of,' 1255,  1255  nn.  4  et  seq. 
identifying  premises,  1245  n.  5. 
issue,  formation  of,  1248. 

no   further  validity,   1248.   1248  nn. 
1  et  seq. 
independent  relevancy,  1248,  1248 
"».  4.  5. 
legal  and  equitable   allegations,   1253, 

1253  "".  1  et  seq. 
state  and  federal  courts,  1256. 
verification,   1260. 

absence  of,  eflFect  of,  1260,  1260  nn. 

3,4. 
oath,   1260. 

bill  in  equity,  1260,  1260  nn.  1  et 
seq. 
signature,    1260,   1260  n.  3. 
writ  is  a.  1245  n.  3. 
probative  force,  1239,  1240  nn.  2  et  seq. 
conclusive,   1284,   12S4  nn.  1  et  seq. 
appellate  court,  in,  1284,  1284  n.  9. 
intention,  a  question  of,  1284  n.  9. 
court,   function  of,   1285. 
pleadings,  1284.  1284  n.  3. 

adversary's    pleadings,    not    conclu- 
sive, 1284  n.  3. 
explanation    and    denial,    permitted 
when,  1284  n.  3. 
relief,  when  granted,  1284,  1284  n.  1. 
mistake,  1284,  1284  n.- 1. 
misunderstanding,   1284.  1284  n.  2. 
special  limitation,  eflFect  of,  1284,  1284 

n.   11. 
specific  admissions,  1284,  1284  n,  5. 
before  magistrate.  1284.  1284  nn.  6,  7. 
case  stated,  withdrawn,  1284  n.  7. 
matter  of  law,  not  binding,  1284  n.  5. 
stipulations,  1284,  1284  n.  4. 
subsequent  trial  on,  1284.   1284  n.  10. 
levamen  probationis,  1239,  1239  n.  1. 
code  pleading,   rule  under,   1240,   1240 

n,  9. 
confession  of  judgment,  1239,  1239  n.  2. 
other  cases,  transfer  to,  1241,  1283  nn.  1 
ct  seq. 
express  language,   1241,  1241  nn.  1  et 
seq. 
intention,  a  question  of,  1241  n.  1. 
probative  relevancy,   1241,   1241  nn.  4 
et  seq. 
guardian  ad  lilcm,  1241,  1241  nn.  9, 

10. 
no    extension   by   implication,    1241, 
1241  nn.  6  et  seq. 
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Judicial  Admissions;  Formal  —  cowt'd. 
special  proceedings,  1238,  1238  n.  1. 
bankruptcy,  1238,  1238  n.  2. 
probate,  1238,  1238  n.  3. 
{See  Admissions,  Extba  Judicial;  Ad- 
missions, Judicial;  Admissions,  In- 

FOBMAL.) 

Judicial  Admissions;  Informal 

extra-judicial  distinguished,  1263,  1263  nn. 

1  et  seq. 
form  of,  1265,  1265  nn.  1  et  seq. 
adoption  by  party,  1265. 

oral  evidence,  1265,  1265  nn.  1  et  seq., 
1351  n.  2. 
testimony,  1268,  1268  n.  1. 

failure  to  interrupt,  effect  of,  1268 
ti.  1. 
witness,  effect  of  offering,  1265,  1265 
nn.  3  et  seq. 
repudiation  by  party,   1265,   1265 

nn.  4,  5. 
surprise,  1268  n.  5. 
written   statements,   1266,   1266  nm.   1 
et  seq. 
affidavits,  1272,   1272  m.   1. 

depositions  contrasted,  1266,  1266 
nn.  5  et  seq. 
depositions,  1266,  1266  nn.  1  et  seq., 
1267,  1274,  1274  nn.  3,  5. 
admission,   adoption   essential   to, 
1267,  1267  n.  1. 
knowledge,  proof  of,  1267  n.  1. 
affidavits    contrasted,    1266,    1266 

nn.  5  et  seq. 
primary,  evidence  is,  1274  n.  3. 
suppression,  effect  of,  1267  n.  1. 
no  inference  from  taking,  1267 
n.  1. 
testimony  by  party,  1268. 

conditions  of  admissibility,  1270. 
completeness     required,     1270,    1270 

nn.  10  et  seq. 
relevancy   demanded,    1270,    1270   n. 
16. 
criminal  cases,  1269,  1269  nn.  1  et  seq. 
civil    actions,    statements   on,    1269, 
1269  nn.  11  et  seq. 
bankruptcy,  1269,  1269  n.  13. 
divorce,   1269,  1269  n.  12. 
evidence  rejected,  when,   1269,   1269 

n.  4. 
grade    of    court,    immaterial,    1269, 
1269  nn.  5  et  seq. 
coroner,  1269,  1269  n.  5. 

fire  marshal,  1269,  1269  n.  6. 
grand  jury,  1269,  1269  n.  8. 
legislative   committee,    1269,    1269 
n.  7. 
statement  at  trial  of  third  person, 

1269,  1269  n.  10. 
testimony,   how   proved,    1269,    1269 

nn.  14,  15. 
voluntary    nature    must    be    shown, 
1269  n.  1. 
explanation  permitted,   1270,  1270  nn. 

7,  et  seq. 
how  proved,  1270,  1270  n.  13. 

judge's  notes,  1270,  1270  n.  13. 
illegal  taking  of,  1270,  1270  n.  6. 


Judicial  Admissions;  Informal  —  cont'd, 
form  of  —  cont'd. 

testimony  by  party  —  cont'd. 
independent  relevancy,  1270,  1270  nn. 
17,  18. 
contradictory   statements,   proof   of, 
1270,  1270  n.  18. 
no  foundation  need  be  laid,  1270, 
1270  n.  18. 
oral,  1268. 
later   cases,   admissibility   in,    1268, 
1268  nn.  6,  7. 
difference    in   jurisdiction,    imma- 
terial, 1268  n.  7. 
explanation  permitted,  1268  nn.  5, 

6. 
independent   relevancy,    contradic- 
tion, 1268  n.  6. 
relevancy,  as  of  what  time  deter- 
mined, 1268  n.  5. 
statutory  regulation,  1268,  1268  n. 
5. 
strict  construction  of.  1268  n.  5. 
primary  evidence,  1268,  1268  n.  2. 
availability  of  witness  immaterial, 
1268  «.  2. 
subsequent  hearings,    admissible   in, 
1268,  1268  nn.  3.  4. 
appeal,  1268,  1268  ".  4. 
appellate  court,  hearing  in,   1268 
n.  4. 
questions,  use  of,  1270,  1270  ran.  4,  5. 
reading  to  the  jury,  1270,  1270  ra.  3. 
silence,  signiiicance  of,  1268  ra.  1. 
writings,  1271. 

affidavits,   1272,   1272   ».  2._ 

criminal  cases,   1272,   12/2  nn.  5  et 
seq. 
continuance,     motion     for,     1272, 

1272  n.  6. 
venue,  change  of,  1272,  1272  n.  7. 
a  contrary  view,  1272  n.  7. 
feileral  court,  use  in,  127'2.  1272,  a. 

3. 
invalid,  1272,  1272  nn.  8.  9. 
primary  evidence,  1272  n.  2. 
proponent  not  concluded  by,  1272  n. 

2. 
subsequent   suit,  available  in,    1272, 

1272  n.  4. 

answers  to  interrogatories,  1273,  1273 

nn.  1  et  seq. 
completeness   demanded,    1273,    1273 

nn.  6,  7. 
invalidity  of,  immaterial,  1273,  1273 

n.  5. 
non-introduction   into    evidence,   not 

important,  1273,  1273  n.  4. 
prima    facie    effect    accorded,    1273, 

1273  n.  3. 

depositions,  1274,  1274  nn.  1  et  seq. 
adoption  of,  1274,  1274  rara.  3,  5. 
completeness  required,   1275  n.  4. 
de  hene,  1274,  1274  n.  1. 
dual     capacity,     immaterial,     1274, 

1274  n.  6. 

in  perpetuarn,  1274,  1274  ra.  2. 
invalidity  of,  immaterial,  1274,  1274 
nn.  7  et  seq. 
letter,  1271,  1271  n.  1. 
formal  contrasted,  1263,  1263  n.  4. 
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Judicial  Admissions;   Informal  —  cont'd. 
probative  force,  1264,  1286. 
counsel,  work  of,  1264. 

affidavits,   petitions   and   other   plead- 
ings, 1264. 
depositions,  testimony,  etc.,  1264. 
deliberateness,   etc.,   effect  of,    1264, 
1264  n.  2. 
interrogatories,  answers  to,  1264. 
formal  and  informal  contrasted,  1264. 
levamen  prohationis,  when,  1264. 
prima  facie  force,  1286,  1286  n.  1. 

explanation  or    rebuttal   received, 
1286,  1286  n.  4. 
depositions,  1286  n.  4. 
estoppel,    repected    in    case    of, 
1287. 
facts  stated,  1286,  1286  n.  2. 

estimate  contrasted,  1286,  1286  n. 
3. 
procedure  and  logic,  1264,  1264  n.  1. 
{See  Admissions,  Extra  Judicial;  Ad- 
missions, JuDiciAi;  Admissions,  For- 
mal.) 

Judicial  Cognizance 

(See  Judicial  Knowledge.) 

Judicial  Department 

judicial  knowledge  as  to,  664  et  seq. 
inferior  courts,  665. 

Judicial  Districts 

geographical    facts    concerning,    knowledge 
as  to,  743,  743  n.  12. 

(See  Geography.) 
proof  not  required  as  to,  669. 
towns,  relation  to,  750. 

Judicial  Evidence 

defined,  7. 

subjective  requirements,  7. 

{See  also  Evidence.) 

Judicial  Knoivledge 

defined,  570. 

an  ambiguous  phrase,  573. 
common  contrasted,  570,  572. 
common  and  judicial  knowledge,  572. 
judge  may  decline  to  know  latter,  572. 
judge  must  rule  as  to  law,  572. 
common  law,  583. 
American,  585. 

federal  courts,  judicial  knowledge  of, 
585  nn.  6  et  seq. 
Indian  tribe  or  nation,  585  n.  9. 
law  of  former  sovereignty,  585  n.  6. 
United  States  supreme  court  on  ap- 
peal, 585,  585  ».  11. 
broad  rule  of  judicial  knowledge,  584. 
Canadian  rule,  585  «.  2. 
equity  in  common  law  courts,  584. 
English,  584. 

America,  how  far  adopted  in,  583. 
national  courts,  584. 
on  appeal,  585. 

house  of  lords,  585. 
United  States  supreme  court,  585. 
judicial  cognizance  taken  by  court 
appealed  from,  585  rm.  4,  5. 


Judicial  Kno-wrledge  —  cont'd. 
common  law  —  cont'd. 

state  and  provincial  courts,  586. 
English  common  law,  586. 

equity  rules,  586. 
equity  and  common  law  courts,  586. 
foreign  unwritten  law,  587. 

judge  may  examine  for  himseU,  588. 
matters  of  common  knowledge,  590. 
broad     outline     alone     judicially 
known,  590. 
other  countries,  589. 
sister  state,  587. 

assumption    of    continuance,    587, 

587  n.  6. 
federal  question,  587. 
law  of  former  sovereignties,  588. 

foreign  law,  proof  of,  588. 
validity  of  acts,  587. 
forum,  unwritten  law  of,  586,  586  n.  7. 
laws  of  former  sovereignty,  586,  586 
nn.  8  et  seq.,  588. 
Canadian  law,  586  n.  3. 
how  acquired,  635. 
foreign  law,  636. 
judge  may  acquire  judicial  knowledge, 
636,  636  n.  1. 
evidence  not  received,  636. 
no  exception  to  rule  against  hear- 
say, 636,  636  n.  7. 
administrative   details,   636,   636  n. 
2. 
advantage  of  ofiFering  books  in  evi- 
dence, 636. 
refreshing  memory  of  court,  635. 
evidence  need  not  be  received,  635,  635 

n.  1. 
knowledge   of    law    an   administrative 

assumption,  635,  635  n.  5. 
administrative  details,  635. 
may  resort  to  any  available  source 
deemed  helpful,  535. 
international  law,  591. 

notary  public,  office  of,  591,  591  n.  8. 
jurat,  591,  591  n.  11. 
local  powers,  must  be  proved,  591,  591 
n.  17. 
affidavits,  right  to  administer  oath, 
591,  591  TO.  17. 
seal,  591,  591  n.  10. 
validity  of  acts,  conceded  when,  591, 
591  nn.  13  et  seq. 
officers  other  than  notaries,  591,  691  n. 

18. 
prize  and  admiralty  courts,  591. 
law  of  the  sea,  591. 

capture,  right  of,  591,  591  «.  6. 
maritime  regulations,  591,  591  n.  7. 
judicial  notice,  573. 
judicial  vs.  personal  knowledge,  574. 
judge,  574. 

judge  as  witness,  575. 
American  practice,  576. 
England,  575. 
one  of  several  judges,  578. 
sole  judge,  577. 
conclusion,  579. 
jury,  580. 

juror  as  witness,  581. 

objections  to  the  evidence,  582. 
knowledge,  570. 
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Judicial  Knowledge  —  cont'd. 
knowledge  of  law  in  general,  571. 

function,  not  a  fact,  571. 
law  merchant,  592. 
banking,  592,  592  n.  4. 
banker's  lien,  592  n.  i. 
common  law,  part  of,  592,  592  «.  1. 
days  of  grace,  592  n.  4.  ! 

negotiable  Instruments,  592,  592  n.  3. 
partnership,  592,  592  n.  2. 
particular  knowledge,  distinguished,  570. 
personal    knowledge    of    judge    contrasted, 
574. 
duty  to  testify  as  a  witness,  574,  574  n. 
13. 
administrative  considerations,  579. 
paramount  right  to  prove  one's  case, 
579. 
American  practise,  576. 

adverse  criticism,  576,  576  n.  3. 
English  rule,  575. 
later  view,  575. 
one  of  several  judges,  578. 

administrative  difficulties,  578. 
sole  judge,  577,  577  n.  6. 

inconsistency  in  position,  577. 
foreign   law    or    procedure,    574,    574   n. 
14. 
American  state,  574,  574  n.  20. 
an  administrative  growth,  574,  574  nn. 

6  et  seq.,  23. 
foreign  country,  574,  574  n.  21. 
notorious  professional  facts,  574,  574 
nn.  20  et  seq. 
personal  knowledge  of  juror  distinguished, 
•  580. 

duty  to  testify  as  a  witness,  580,  581. 
objections  to  the  evidence,  582. 
how  these  may  be  obviated,  582. 
South  Carolina  rule,  580  n.  5. 
results  of  law,  637. 
executive  department,  645. 
nation,  645. 

proclamations    and    other    executive 
acts,  646. 
action    of    departments,    bureaus, 
etc.,  recognized,  646,  646  nn.  21 
et  seq. 
relations  to  foreign  countries,  646, 
646  n.  9. 
foreign  departments  of  state  not 

known,  646,  646  n.  20. 
indicia  of  sovereignty,  flag,  etc., 
646,  646  nn.  14  et  seq. 
royal  proclamations,  646  n.   1. 
state,  647. 
chief  magistrate,  647,  647  n.  1. 

former  sovereignties,  647. 
department  of  state,  647,  647  n.  5. 
deputy  officials,  647,  647  n.  6. 
former  sovereignties,   647. 
important  executive   acts,    648,   648 
nn.  4  et  seq. 
administrative  considerations,  648, 
648  nn.  4  et  seq. 
proclamations    and    other    executive 
acts,  648. 
federal  courts,  648,  648  n.  3. 
military  commanders,  general  or- 
ders of,  648,  648  n.  2. 


Judicial  Knomrledge  —  cont'd. 
results  of  law  —  cont'd. 

executive  department  —  cont'd. 
county,  649. 

deputies  not  judicially  known,  649, 

649  n.  5. 
sheriffs,  649,  649  n.  6. 
tax  collectors,  649,  649  n.  7. 
municipal,  650. 

constables    not    judicially    noticed, 

650. 
joint  incumbency,  650. 
public  surveys,  651. 
minor  facts  not  noticed,  651,  651  nn. 

20  et  seq. 
nomenclature  of  surveying  judicially 

noticed,  651,  651  n.  9. 
political    divisions   in   the   national 
domain,  651. 
meridian  lines,  651,  651  n.  6. 
range  lines,  651,  651  «.  7. 
section  lines,  651,  651  n.  8. 
regularity,  assumption  of,   651,  651 
n.  24. 
accuracy  of  official  maps,  etc.,  651. 
admiralty  charts,  651,  651  n.  25. 
territorial  divisions,  651,  651  nn.  12 
et  seq. 
size,   relations,  etc.,   651,   651   nn. 
15  et  seq. 
rules  and  regulations,  652. 
nation,  652. 

administrative  boards,  653. 

administrative      considerations, 
653. 
government  departments,  652,  652 
nn.  1  et  seq. 
articles      of      war,      judicially 

known,  652  n.  10. 
authority  of  Congress,  652  n.  10. 
British  Orders  in  Counsel,  652, 

652  n.  10. 
cognizance   refused,   when,    652, 

652  n.  6. 
department  of  justice,  652  n.  4. 
infected     cattle,    transportation 

of,  652,  652  nn.  9,  12. 
inspectors  of  steam  vessels,  652, 

652  n.  11. 
internal  revenue  bureau,  652  n. 

3. 
interstate     commerce     commis- 
sion, 652  n.  4. 
land  office,  652  n.  4. 
lighthouse  regulations,  652,  652 

n.  8. 
patent  office,  652  n.  4. 
statutory  construction,  used  in, 
652,  652  n.  13. 
state,  654. 
signatures  and  seals,  655. 
national,  655. 
executive   magistrates    of   foreign 
states,  656. 
proof  required,  656. 
expediting   trials    an    administra- 
tive duty,  655. 
great  seal  of  state,  655  n,  1. 
official  seals,  655. 

consuls,  655,  655  ».  11. 
privy  signet,  655  re.  1. 
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Judicial  KnoTcledge  —  cont'd. 
results  of  law  —  cont'd. 

executive  department  —  cont'd. 
signatures  and  seals  —  cont'd. 
national  —  cont'd. 

signatures    of    high    officials,    655 
655  n.  8. 
state,  657. 

former  sovereignties,  657,  657  n.  6. 
governor's  seal,  657,  657  n.  5. 

unofficial,  not  noticed,  657  n.  4. 
great  seals  of  state  judicially  no- 
ticed, 657. 
leading  executive  officers,  657,  657 
nil.  7  ct  seg. 
substitutes,  657,  657  ».  9. 
signature  of  governor,  657. 
county,  658. 

deputies,  signatures  and  seals  of, 

recognized,   658,  658  ?i.  6. 
national  courts,  judicial  notice  by, 

658  n.  8. 
recorder  of  deeds,  658,  658  n.  2. 
registers,  658,  6.58  1I.  3. 
res  qesta-,  proof  of,  required,  658, 

658  n.  9. 
sheriff,  658,  658  n.  4. 

initials  mav  be  sufficient,  658  «. 
4. 
tax  collector,  658,  658  ".  5. 
cities,  towns,  etc.,  659. 
deputies,  659. 
governmental   assumptions,  638. 

church  establishment  in  England,  638. 
diocese  in  which  Westminster  is  lo- 
cated, 638,  638  11.  7. 
ecclesiastical  jurisdiction,  limits  of, 

638,  638  n.  10. 
feast  davs  set  fortli  in  calendar,  638, 

638  «."  9. 
influence  of  notoriety.  638. 
location    of    towns    in    diocese,    638, 
638  V.  8. 
comitj'    between    branches    of    govern- 
ment, 638. 
rulings  as  to  burden  of  evidence,  638, 
638  n.  2. 
confusing     influence     of     various 
functions  of  judge,  638. 
illustrative  instances,  638. 
keeping  within  official  appro- 
priations, 638  II.  5. 
legislation,   history    and   con- 
struction of,  638  n.  5. 
public     policv,     questions    of, 
638  n.  5. 
official  position,  639. 

dc  facto  and  de  jure  officers,  640. 
distinction  not  well  established  in 
point  of  judicial  knowledge,  640. 
elections,   legal   time   for   holding, 
640. 
executive,  639. 
national,  639. 

President  of  the  United  States, 

639,  639  )(.  1. 
bureau  cliiefs.  639,  639  n.  6. 
cabinet   officers,   639,   639   n.    3, 

645,  645  )(.   1. 
foreign  ministers,  639,  639  n.  4. 
head  clerk,  639,  639  M.  11. 


Judicial  Knowledge  —  cont'd. 
results  of  law  —  cont'd. 

governmentiil  assumption*  —  cont'd. 
official   position  —  con  I'd. 
executive  —  cont'd. 
Rational  —  cont'd. 

heads  of  departments,  639,  639 

II.  5. 
state  courts,  judicial  knowledge 

by,  645,  645  ".  3. 
substitutes    and    deputies,    639, 
639  )(.  7,  645,  645  n.  2. 
judicial  department,  664. 
attornies  and  counsel,  676. 

attornies-general    noticed,    676,    676 
n.  1. 
deputies,     not    judicially    known, 

676,  676  ».  2. 
length  of  term,  676,  676  «.  7. 
inferior  courts,  attornies  of,  not  no- 
ticed, 676,  676  ».  10. 
own  bar,  attornies  practising  before, 
676,  676  iin.  8,  9. 
personal    facts    not    known    judi- 
cially, 676,  676  iin.  11,  12. 
prosecuting     attornies,     676,     676 
".  4. 
assistants  and  deputies,  676,  676 

".  5. 
length  of  official  term,  676,  676 

n.  7. 
signature  of,  noticed  judicially, 
677,  677  n.  4. 
signatures  and  seals.  677. 

individual     capacity,     not     recog- 
nized, 677,  677  "".  2,  3.. 
clerks,  678. 

deputies  judiciallv  noticed,  678,  67S 

II.  4. 
inferior  courts,  clerks  of,  678,  678  n. 

9. 
name,  in  individual  capacity  not  ju- 

cially  known,  678,  678  n,  7. 
other  states,  clerks  of  courts  in,  678, 
678  n.  8. 
court  officers  and  officials,  679. 

notoriety,  effect  of, 
court  records,  papers,  etc,  682. 

evidence  rejected,  Avhen,  682,  682  nn. 

3,  4. 
judge's  own  court,  683. 
same  case,  683. 

acts    in    pais    not    noticed,    683, 

683  n.  10. 
appellate    court,    knowledge   of, 

683,  683  nil.  16  rt  seg. 
defects  on  recor(],  683,  683  n.  9. 
former  hearing,  facts  as  to,  683, 

683  nn.  11  ct  seq. 
indorsements   noticed.    683,   683 
w.  6. 
other  cases,   684. 
facts  in,  judicially  noticed,  when, 
684,  684  H».  6  et  seq. 
ascertain    facts    indicated   by 
party,  684. 

(1)  no'torietv.    effect   of,   684, 
684   II.    13. 

(2)  actions  in  rem.   684,  684 
nil.   14  et  seq. 

federal  courts,   684. 
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Judicial  Know^ledge  —  cont'd. 
results  of  law  —  cont'd. 

judicial  department  —  cont'd. 

court  records,  papers,  etc  —  cont'd. 
judge's  own  court  —  cont'd. 
other  eases  —  cont'd. 

facts  in,  judicially  noticed,  when 
—  cont'd. 
(3)  administration,    questions 
of,  684,  684  n.  26. 
parties,    rights    of,    to    manage 
their  cases,  684,  684  n.  1. 
supplementary  proceedings,  685. 
original  suit,  judicially  noticed, 
when,  685. 
other  courts,  686. 

judicial   notice    not   taken,   when, 
686. 
bankruptcy  courts,  686,  686  nn. 

6,  8. 
state    and    federal   courts,    686, 
686  «.  4. 
sister    state    or    foreign    country, 
687. 
notoriety,  effect  of,  687. 
trial  by  inspection,  682,  682  n.  6. 
limitation  on  right,  682. 
administrative    details,   682,     682 
nn.  8  et  seq. 
districts,  669. 

boundaries  judicially  known,  669. 
federal  commissioners,  666,  666  n.  1. 
federal  courts,  667. 
foreign  courts,  668. 

facts  of  professional  notoriety,  668. 
courts  of  record,  668,  668  n.  4. 
inferior  courts  not  known  to  be, 
668,  668  n.  5. 
existence  of  courts,  668,  668  n.  2. 
Canada,  668,  668  n.  3. 
seals   and   proceedings,   of  not  judi- 
cially noticed,  668  n.  1. 
general  facts,  664. 

courts,  constitution  of,   664. 
bankruptcy  courts,  664  n.  4. 
federal  courts,  664  n.  4. 
inferior  courts,  665. 
inquest,  courts  of,  666,  666  n.  4. 
judges  and  magistrates,  674. 

individual    capacity    of    judge    not 

recognized,  675,  675  n.  7. 
inferior  courts,  675. 
American  view,  675,  675  nn.  2,  3. 
a  contrary  opinion,  675,  675  n.  1. 
parish  magistrates,  675,  675  n. 
6. 
English  rule,  675,  675  n.  5. 
number   judicially  known,   674,   674 

n.  1. 
other  states,  judges  and  magistrates 
of,  not  recognized,  when,  675,  675 
H«.  8,  9. 
own  court,  judges  of,  674,  674  n.  11. 

locum  teneiis.  674,  674  n.  10. 
personnel,  not  judicially  known,  674. 
professional    notoriety,    a    matter 
of,  674,  674  n.  5. 
salaries,  terms,  etc.,  674,  674  nn.  2 
et  seq. 
justices    of  the    peace,    terms    of, 
known  when,  674  n.  1. 


Judicial  Knowledge  —  cont'd. 
results  of  law  —  cont'd. 

judicial  department  —  cont'd. 

judges  and  magistrates  —  cont'd. 
superior  courts  of  record,  judges  of, 
674,  674  n.   12. 
commission   and    retirement,    674, 

674  nn.  18  ct  seq. 
presiding  officers,  674,  674  nn.  14 

et  seq. 
probate  courts,  674,  674  n.  13. 
justices  of  the  peace,  666,  666  w.  2. 
practice,   681. 

appellate  courts,  judicial  knowledge 
of,  681,  681  n.  6. 
administrative  boards,  681,  681  n. 
7. 
authority,    lack   of,   matter   of   law, 

681,  681  n.  5. 
federal    judges,    judicial    knowrledge 
of,  681,  681  n.  3. 
state   courts,   voluntary   rules   of, 
not  noticed,  681,  681  n.  8. 
inferior    courts,     practice    of,   judi- 
cially noticed,  681,  681  nn.  2,  12. 
other  states,  practice  in,  not  noticed, 

681,  681  n.   15. 
own  court,  681,  681  n.  1. 

assumption  of  similarity  in  other 
courts,  681,  681  nn.  10,  11,13,  14. 
professional  notoriety,  effect  of,  681, 
681  n.  4. 
recent    statutory     tribunals,    681, 
681  n.  4. 
probate  courts,  666,  666  n.  3. 
sessions,   673. 

length  of  actual  sitting,  673. 

administrative    boards,   673,     673 

nn.  3,  4. 
grand  jury,  673,  673  n.  2. 
sheriffs,  constables,  etc.,  680. 

constables,   acting  as   court  officers, 

cognized,  680,  680  m.  5. 
deputy-marshal,        not        judicially 

known,  680  n.  4. 
sheriffs  judicially  noticed,  680. 
deputies,  officially  cognized,  when, 
680,  680  nn.  3,  4. 
terms,   length  of,   judicially  known, 
680,  680  n.  6. 
signatures  and  seals,  688. 
national  courts,  688. 

admiralty  courts,  seal  of,  688,  688 

n.  1. 
ecclesiastical  courts,  688  n.  1. 
judges'     signatures     noticed,    688, 

688  n.  4. 
vice-admiralty  courts,  seals  of  no- 
ticed, 688,  688  n.  2. 
Westminster,    superior   courts   at, 
seals  noticed,  688  n.  3. 
notaries  public,  690. 
state  courts,  689. 

domestic    tribunals,    seal    of,    no- 
ticed, 689. 
federal  courts,  seals  of,  recognized 

by  state  courts,  689,  689  n.  1. 
federal    seals,    noticed    in    other 

federal  courts,  689,  689  n.  3. 
foreign   municipal   court,   seal  of, 
not  judicially  noticed,  689,  689 
n.  5. 
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Judicial  Knowledge  —  cont'd. 
results  of  law  —  cont'd. 

judicial  department  —  cont'd. 
signatures  and  seals  —  cont'd. 
state  courts  —  cont'd. 

judge's   private   seal   not  noticed, 

689,  689  n.  i. 
own     court,     seal     of,     judicially 

known,  689. 
seals  of,  judicially  known  by  fed- 
eral courts,  689,  689  n.  2. 
signature  of  judge,  judicially  no- 
ticed, 689,  689  n.  6. 
justices  of  the  peace,  689,  689 
n.  7. 
signatures    of    court   officials,   no- 
ticed when,  689,  689  nn.  8,  9. 
clerks  and  deputies,  689,  689  nn. 
10  et  seq. 
special  tribunals,  666. 

absence   of,   judicially   noticed,    666. 

666  n.  5. 
proceedings    of,    not    judicially    no- 
ticed, 666,  666  n.  6. 
terms,  670. 

administrative  boards,  671. 

places  appointed  for  sittings,  671, 
671  n.  3. 
appellate  courts,  action  of,  670,  670 

n.  5. 
length  of  terms,  672. 

administrative   boards,    672. 
limited  jurisdiction,  courts  of,  670, 
670  n.  6. 
judicial  knowledge  of  law  distinguished, 
637 
administration,  varying  proportions  of, 
637. 
legislative  department,  660. 

direct  results  of  legislation,  663. 
general  facts,  660. 

particular  and  minute  facts  not  no- 
ticed, 660,  660  nn.  5  et  seq. 
journals,  661. 

amendment,  right  of,  661  n.  5. 
official  certificate  of  enactment,  when 
controlled,  661,  661  n.  5. 
a  contrary  view,  661,  661  nn.  6  et 

seq. 
administrative  considerations,  661. 
legislative  proceedings,   662. 

expulsion  of  member,  662,  662  n.  1. 
municipal  legislative  bodies,  662,  662 

n.  3. 
Parliamentary  practise,  662,  662  n. 
2. 
municipal   legislatures,   when   noticed, 
660,  660  n.  8. 
official  proceedings,   642. 
correspondence,  643. 
judge's  action  a  function  of  three  vari- 
ables, 642. 
notoriety  of  official  proceedings,  642. 
collection   of   taxes,   642,   642   nn. 

3,  4. 
patent,  issuance  of,  642  n.  1. 
publications,  644. 

cognizance  required  by  law,  644. 

gazette,  644,  644  n.  2. 
public  documents,  proper  subjects  of 
judicial  notice,  when,  644,  644  n.  3. 


Judicial  Knowledge  —  cont'd. 
results  of  law  —  cont'd. 

tenure  of  minor  officers,  641. 
details  of  official  position,  641. 
local  ordinances,  effect  of,  not  noticed, 
641. 
policeman,    salary    of,    641,    641    n. 
10. 
notaries  public,  appointment  of,  641  n. 
1. 
scope  of  judicial  knowledge,  583. 
extension,  583. 
general  principle,  583. 
intension,  583. 

( 1 )  existence  of  the  law,  583. 

(2)  results  immediately  accomplished, 
583. 

secondary  results  accomplished,  583. 
written  law,  593. 
amendment,  618. 

judicial  knowledge,  entitled  to,  618. 
extension,  593. 

microscopic    knowledge    of    local    law, 
593. 
intension,  594. 

existence  of  the  law,  594. 

facts  m  pais  must  be  proved,  594, 
594  n.  4. 
adopting  permissive  act,  594,  594 

n.  5. 
burden  on  party  alleging,  594,  594 

n.  9. 
local  option  law,  594,  594  n.  7. 
municipal  incorporation,  594,  594 
n.  6. 
marginal  note,  not  part  of  law,  594 

n.  1. 
punctuation,    not    part    of    statute, 

594  n.  1. 
title,  not  part  of  act,  594  n.  1. 
facts  recited,  596. 

assertions  not  conclusive,  596  n.  1. 
Ely,  isle  of,  a,  franchise,  596  n.  1. 
preamble,  part  of  statute,  596  n.  1. 
results  directly  accomplished,  595. 
local  courts,  617. 

judicial  knowledge  of  law  in  general, 

617. 
no  local  regulations  they  are  required 
to  enforce,  617,  617  n.  2. 
custom  of  London,  617  n.  3. 
Indian    tribes,    regulations    of,    617, 

617  n.  4. 
pleaded  and  proved,  when,  617,  617 
n.  5. 
Missouri  rule,  617  n.  5. 
statute  may  impose  obligation,  617 
n.  3. 
national  courts,  598. 

Congress,  acts  of,  599,  599  n.  1. 
constitutions,  598. 
United     States,     amendments,    etc., 
598,  598  M.  1. 
foreign  statutes,  601. 

Chickasaw  Nation,  laws  of,  not  no- 
ticed, 601  n.  1. 
Parliament,  acts  of,  699. 
private  statutes,  600. 
effect    of    state     statute    requiring 
knowledge,  600. 
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Judicial  Knowledge  —  cont'd. 
written  law  —  cont'd. 
national   courts  —  cont'd. 
public  statutes,  599. 

appellate  jurisdiction,  599. 

law    of    former    sovereignty,    599, 
599  n.  2. 
Spanish    law   in   Philippine   is- 
lands, 599  n.  2. 
state  statutes,  599. 

appellate  jurisdiction  of  the  United 
States    supreme   court,    599. 
supreme     court     of     the     United 
States,   599,   599  n.   3. 
federal  courts,  599,  599  nn.  i  et  seq. 
territorial  statutes,  599. 

amendments   judicially  noticed,   599 

n.  6. 
federal  courts,  599,  599  n.  6. 

supreme     court     of     the     United 
States,  599,  599  n.  7. 
repeal,  618. 

judicial  knowledge,  entitled  to,  618. 
state  and  provincial  courts,   602. 
constitutions,  602. 

constitutional    conventions,    records 

of,  noticed,  602  n.  4. 
constitutional       requirements       for 
statutory  inactments,  603. 
duty  of  the  judge,  603. 
official    authentication,    how    far 
final,  603. 
federal     constitution     and     amend- 
ments, 602. 
direct    results     of     constitutional 
enactments,  602. 
state  constitutions  and  amendments, 
602,  602  n.  i. 
direct     effect     of     constitutional 
enactment,  602,  602  n.  5. 
religious     corporations,    limita- 
tions on,  602  n.  4. 
subsidiary  results,  matters  of  fact, 
602,  602  n.  6. 
legislative  resolutions,  607. 
local  regulations,  611. 
appeal  or  review,  612. 

on  trials  de  novo,  judicial  notice 
taken,  612,  612  n.  4. 
Colorado  rule,  612,  612  n.  3. 
Kansas  rule,  612,  612  n.  5. 
on  review  of  record,  judicial  notice 
not   taken,    612,    612    rni.    10, 
11. 
a  contrary  view,  612,  612  n.  8. 
court  below  cannot  certify  fact 
judicially  known,  612,  612  nn. 
6,  7. 
expert     administrative     boards, 
612,  612  n.  9. 
exemption  from   public  statute  not 

judicially  known,  611  n.  3. 
matter  in  pais,  611. 
operation  of,  a  question  of  law,  611, 

611  n.  12. 
power  of  passing,  judicially  known, 
611,  611  n.  1. 
a  contrary  view,  611  n.  1. 
proof  of,  by  printed  copies,  611,  611 

n.   11. 
repeal,  611,  611  n.  9. 


Judicial  Knonrledge  —  cont'd. 
written  law  —  cont'd. 

state  and  provincial  courts  —  cont'd. 
local  regulations  —  cont'd. 
special  customs,  611  n.  3. 
borough  English,  611  n.  3. 
custom  of  London,  611  n.  3. 
certificate  of  register,  proof  by, 
611  n.  3. 
gavelkind,  611  n.  3. 
law  of  the  stannaries,  611  n.  3. 
statutory  cognizance,  611,  611  n.  10. 
varieties  of,  611,  611  nn.  4  et  seq. 
administrative    boards,     611,    611 

n.  6. 
city  ordinances,  611,  611  n.  4. 
corporation   by-laws,    611,    611    n. 

8. 
county  commissioners'  rules,  611, 

611  n.  7. 
county  regulations,  611,  611  n.  6. 
municipal    regulations,     611,    611 
n.  5. 
when    proved,    operate    as    statutes, 
611  n.  12. 
national  statutes,  604. 

acts  of  Congress,  604,  604  n.  1. 
bankruptcy  acts,  604  n.  2. 
District  of  Columbia,  604,  604  nn. 

2,  3. 
promulgating  laws  over   new  ter- 
ritory, 604  n.  1. 
state    statutes    not   incorporated, 

604,  604  nn.  4,  5. 
tariff  laws,  604  n.  1. 
Orders  in  Council,  605  n.  2. 
private  statutes,  609. 

amendments  of,  when  judicially  no- 
ticed, 610,  610  n.  5. 
instances     of     exceptional     judicial 
knowledge,  609,  609  n.  9. 
federal  courts,  609  n.  1. 
judicial  notice  of,  taken  when,  610. 
amended  by  public  act,   610,   610 

n.  3. 
legal  requirement,  610. 
recognition  by  public  statute,  610, 
610  n.  2. 
not    judicially    known     to     foreign 

courts,  609,  609  n.  8. 
public  purpose,  immaterial,  609. 
provincial  laws,  605,  605  n.  2. 
regulations  of  voluntary  associations, 
613. 
private  corporations,  by-laws  of  not 
noticed,  613,  613  n.  2. 
special  acts,  608. 

local  prohibition,  608  n.  1,  663,  663 

n.  1. 
Mohawk  river   and  Erie  canal,   608 

n.  1. 
provincial  laws,  608  n.  1. 
state  statutes,  605. 

statutes     of     former     sovereignties, 
606. 
statutes  of  sister  state,  614. 

construction  of,  must  be  proved,  614 

n.  4. 
"  full  faith  and  credit,"  615. 
early  rule  in  state  courts,  615,  615 
n.  3. 
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Judicial  Knonrledge  —  cont'd. 
written  law  —  cont'd. 

state  and  provincial  courts  —  cont'd. 
statutes  of  sister  state  —  cont'd. 
"  full  faith  and  credit "  —  cont'd. 
judge  may  examine  decisions  as  an 
administrative  matter,  615,  615 
n.  6. 
later    uniformity    under   supreme 
court  rule,  615,  615  n.  4. 
must  be  pleaded  and  proved,  614,  614 
nn.  1  et  seq. 
a,    contrary    administrative    view, 

614,  614  n.  7. 
aliter  if  established  by  past  litiga- 
tion, 6i4,  614  n.  6.' 
the  safer  course,  614,  614  n.  8. 
statutes  of  foreign  country,  616. 

judge  may  examine   law  as  an  ad- 
ministrative matter,  616,  616  n.  6. 
must  be  pleaded  and  proved,  616,  616 
n.  4. 
Massachusetts  rule,  616  n.  4. 
rule  applied  to  Cuba,  616  n.  4. 
territorial  courts,  604  n.  5. 

know  laws  of  territory,  604  n.  5. 
treaties,  597. 

Paris,  treaty  of,  597  n.  3. 
scope  of,  597. 

facts  referred  to,  597,  597  nn.  8  et 
seq. 
superseded,  not  judicially  known,  597, 

597  n.  11. 
"  supreme  law  of  the  land,"  597. 

protocols,    schedules,    etc.,    597,    597 
nn.  5  et  seq. 
what  statutes  are  public,  619. 

administration  of  government,  620. 
creating  a  public  office,  620,  620  n.  1. 
prescribing    its    duties,    620,    620 
n.  2. 
establishing  courts,  620,  620  n.  3. 
local  option  laws,  621. 

census  population  noticed  when,  622 

n.  2. 

prohibition  of  manufacture  of  liquor 

in  county,  noticed,  622,  622  n.  3. 

results  of  voting  judicially  known, 

622. 

length   of  operation  noticed,   622, 

622  n.  2. 
time  of  taking  effect  noticed,  622 
n.  1. 
results     of     voting     not     judicially 
known,  621. 

convict  labor  system  of  repair  of 
highways,  621,  621  n.  3. 
mercantile  corporations,  625. 
acts  of  incorporation,  625. 

federal  courts,  judicial  cognizance 
of,  625. 

powers  conferred  by  act  of  Con- 
gress, 625,  526,  626  n.  7. 
assessment  insurance  companies,  625 

D.  1. 
corporate  acts  in  pais,  not  noticed, 
625. 
acceptance  of  charter,  625. 
bv-laws,  adoption  of,  625,  625  n. 

11. 
charter,  loss  or  forfeiture  of,  625, 
625  n.  10. 


Judicial  Knowledge  —  cont'd. 
written  law  —  cont'd. 

what  statutes  are  public  —  cont'd. 
mercantile   corporations  —  cont'd. 
corporate   acts   m  pais,   not   noticed 
—  cont'd. 
consolidation  under  statutory  au- 
thority, 625,  625  n.  9. 
directors,  acts  of,  525,  525  n.  14. 
incorporation  under  general  stat- 
ute, 625,  625  n.  6. 
officers,  election  of,  625,  625  n.  12. 
particular   act,   adoption   of,   625, 

625  n.  8. 
wliich  statute  of  incorporation  has 
been  adopted,  625,  625  n.  7. 
existence  of  corporations,  626. 
names,  626,  626  n.  2. 
officers,  duties  of,  626,  626  n.  4. 
powers,  626,  626  n.  3. 
statutory    requirements,    626,    626 

n.  6. 
time  limit  of,  626,  626  «.  5. 
under  private  acts,  627. 
public      purposes,     organization 
for,  627. 
minor  facts,  629. 

facts      of      notoriety      judicially 
known,  629. 
benevolent  work  of  Free  Mason, 
629,  629  n.  3. 
protection  of  laboring  men,  a  pub- 
lic purpose,  629,  629  n.  4. 
providing  securities  against  in- 
jury from  machinery,  629  n.  4. 
name  of,  recognized  when,  525  n.  1. 
national  banks,  incorporation  of,  525 

n.  6. 
private  business  corporations,  not  ju- 
dicially known,  525. 
name  of,  must  be  proved,  525,  525 

n.  15. 
seal  of,  not  noticed,  525,  525  n.  16. 
railroads,  630. 

common  carrier,  liability  as,  630, 

630  «.  1. 
incorporation     of.     judicially    no- 
ticed, when,  630,  630  nn.  3  et 
seq. 
fact,  when  constituent,  must  be 

proved,  630  ii.  3. 
special  charter,  not  a  public  act, 
630  «.  5. 
a  contrary  view,  630  n.  6. 
main  office,  location  of,  judicially 

known,  630  n.  3. 
taxation      of,      when      judicially 
known,  630,  630  n.  7. 
statvites  conferring  powers,  628. 
canal     construction,   maintenance, 
etc.,  528,  528  n.  3. 
private  charters,  628  ii.  1. 
railroad  operations,  628,  628  n.  1. 
street  railways,  631. 

special  charter  for,  631,  631  n.  1. 
absence    of,    judicially    known, 
631. 
powers   and   duties   of,   judicially 
known,  631. 
telegraph  companies,  632. 
particular  facts  not  judicially  no- 
ticed, 632. 
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Judicial  Knowledge  —  cont'd. 
written  law  —  cont'd. 

mercantile   corporations  —  cont'd. 
municiple  corporations,  623. 

acta  prescribing  duties,  public,  623, 

623  nn.  5,  6. 
adoption   of  permissive  act  not  ju- 
dicially noticed,  623  n.  2. 
where  required,  the  judge  may  use 
any  means,  623  n.  2. 
cities,  624. 

incorporation    of,    under    general 
law,  624. 
judicial  notice  may  be  required 
by  law,  624  n.  3. 
municipal   buildings,    erection   of, 

624. 
relief  of  individual,  a,  special  act, 
624,  624  n.  4. 
incorporation  of,  judicially  noticed, 
623,  623  nn.  1  et  seq. 
superseded  charters,  623  n.  3. 
former  sovereignties,  623  n.  3. 
municipal    officers,    powers    of,    623 

n.  8. 
names,    change,    establishment,  etc., 
623,  623  n.  7. 
private  acts  made  public,  633. 

amendment  by  public  act,  effect  of, 

633,  633  n.  5. 
limitation  of  effect,  as  to  strangers, 

633  n.  6. 
recognition  in  public   statute,   effect 
of,  533,  533  n.  5. 
administrative     regulations,     633, 
633  n.  6. 
public  statutes  defined,  619. 

local  limitation  in  operation  not  ma- 
terial, 619,  619  ft.  1. 
adopting     permissive     legislation, 
619,  619  n.  5. 
convict  labor  system  in  repair 
of  highways,  621,  621  n.  3. 
fish  protection,  619  n.  1. 
local    option    laws,    619,    819   nn. 
3,  4. 
result      of      voting     judicially 

known,  622. 
result  of   voting   not   judicially 
known,  621. 
special  laws  will  be  recognized  by 
the  courts,  619,  619  n.  2. 
statutes  of  sister  state,  634. 

judicial  knowledge  required  by  stat- 
ute, 634. 
private  acts  not  included,  634  n.  3. 
(See  also  Common  Knowledge; 
Special  Knowledge.) 

Judicial  Notice 

(See  Judicial  Knowledge.) 

Judicial  Office 

blending  functions  of,  164. 
a  necessary  situation,  164. 
a  palpable  confusion,  164. 
action  of  appellate  courts, 
functions  of,  the,  164. 
(See  Functions  op  Judicial  Office.) 
administrative,  173. 

(See  Administration.) 


Judicial  Office  —  cont'd. 

blending  functions   of  —  cont'd. 
apply  practise,  173. 

(See  Practise.) 
executive,  204. 

(See  Police  Powers.) 
judge  sitting  as  a  jury,  257. 

(See  Judge  Sitting  as  a  Juet.) 
judicial,  165. 

substantive    law    and    procedure    con- 
trasted, 165. 
(See  Procedure;  Substantive  Law.) 
promote  justice,  172. 

(See    PUBTHERANCE    OP    JUSTICE.) 

recapitulation,  268. 

evidence   part   of  judicial  administra- 
tion, 268. 
police  and  administrative  powers,  rela- 
tion between,  268. 
reason   the  test  of  sound  administra- 
tion, 268. 
relevant  considerations,  268. 
rules  of  law,  application  of,  268. 
true  distinction  is  between  law  and  ad- 
ministration, 268. 
general  view  of,  163. 

(See  also  Judge;  Jury.) 

Jndiciuia  Farium 

accepted  meaning  of  phrase,  270b  n.  7. 
relation  to  the  institution  of  the  jury,  270b 
n.  7. 

Jurata 

existence   at   time   of   the  conqueror,   270b 

n.  2. 
growth  of,  27  Oh. 

jury  ordered    in    new    forms    of  action, 
270h. 
actions  of  trespass,  270h. 
actions  on  the  case,  270h. 
king    forbidden    to    issue    new    writs, 

270h. 
writs  made  matter  of  right  by  Magna 
Charta,  270h. 
separation  of,  27  Og. 
popular  courts,  270g. 

instances     under     William     the    Con- 
queror, 280g  n.  2. 
royal  courts,  270g. 

twelve  jurors  necessary,  270g  n.  3.         > 
supremacy  of  jury  established,  270h,  270h 
».  4. 

(See  also  JUET.) 

Jurisdiction 

burden  of  evidence  includes  proof  of,  985. 
judicial  knowledge  affected  by,  583. 
onus  as  to,  985. 

(See  also  Burden  of  Evidence.) 

Juror 

doubt  by,  single,  996a  n.  4. 
single,  doubt  by,  996a  n.  4. 

(See  also  Juet.) 
witness,    testimony   as    a,    580,    580   nn.    1 
et  seq.,  581. 
character,  evidence  as  to,  580,  580  n.  5. 
historical   facts,   580,  580  n.   4. 
objections  to  receiving,  582. 
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Jnry 

accusation,  jury  of,  270d. 

(See  Accusation.) 
ascertain  constituent  facts,  76. 
challenge  to,  in  Grand  Assize,  270e. 

(See  Grand  Assize.) 
comment  on  facts,  276. 
American  majority,  281. 
assumption  of  facts,  282. 
refusal     of     assumptive     instructions, 

283. 
uncontroverted  facts,  284. 
weight  and  credibility,  285. 
when  comment  is  permitted,  286. 
customary  cautions,  287. 
admissions,  288. 
falsus  in  uno,  289. 
hearsay,  290. 
opinion  evidence,  291. 
photographs,  292. 
positive    and    negative    evidence, 

293. 
witnesses,  294. 

written  and  oral  evidence,  295. 
hypothesis  of  facts,  296. 
illustration  of  facts,  297. 
meaning  of  forms,  298. 
misrepresentation    on    mistake    cor- 
rected, 299. 
American  minority,  278. 
Connecticut,  278. 
Minaesota,  279. 
Pennsylvania,  280. 
English  and  Federal  courts,  277. 
documents,  production  of,  to,  482. 
duty  of,  to  find  constituent  facts,  76. 

Louisiana  rule,  76. 
early,  function  of,  990. 
function  of  the  jury,  273. 
duty  of  ascertainment,  274. 
jury  confined  to  the  issue,  275. 
grand  assize,  270e. 

{See  Gbajid  Assize.) 
granting  of  new  trials,  306. 
action  of  appellate  courts,  310. 
palpable  confusion,  311. 
technical  errors  as  to  evidence,  312. 
American  majority,  320. 

a  purely  voluntary  situation,  323. 
basis  of  majority  rule,  325. 
criminal  cases,  322. 

federal  courts,  321. 
futile  legislation,  324. 
technical  inerrancy  required,  326. 
American  minority,  327. 
criminal  cases,  330. 
equity  practice,  329. 
prejudice,  from  error,  328. 
taking  jury's  opinion,  331. 
English  rule,  314. 
admissions,  315. 
a  more  technical  rule,  318. 
equity  causes,  317. 
exclusions,  316. 
harmless  errors,  314. 
under  the  judicature  act,  319. 
substantive  law,  313. 
judge  not  an  appellate  tribunal,  309. 
verdicts  against  reason,  307. 
verdicts  contrary  to  the  weight  of  evi- 
dence, 308. 


Jury  —  cont'd. 

instruction   as   to   special   knowledge,   876, 

876  n.  2. 
knowledge,  function  of,  as  to,  856. 
knowledge,  special,  instruction  as  to,   S76, 

876  n.  2. 
matter  of  law  for  jury,  79. 
more  rational  expedients,  81. 
Northampton,  assize  of,  required  by,  270b 

n.  3. 
personal  knowledge  essential,  990,  990  n.  6. 
personal  knowledge  of  early,  990. 
prima  facie  case,   function  of,   in  dealing 

with,  992. 
province  in  dealing  with  ultimate  facta,  117 

n.  3. 
selection  of  in  grand  assize,  270b  n.  3,  270e, 

{See  Gbaxd  Assize.) 
special  knowledge,   instruction  as   to.   876, 

876  n.  2. 
subordination  of  judge  to  jury,  300. 

(1)  emotion  versits  reason,  301. 

(2)  general    versus    technical    expenses, 
302. 

(3)  personal  versus   social  interests  in 
litigation,  303. 

reasons  for  inversion,  304. 
later  developments,  305. 
traditional  attitude  of,  990,  991. 
weight  and  credibility, 
admissions,  1303. 

{See  ADMISSIONS;  Judge.) 

Jury  Trial,  Bight  to 

{See  Teial  by  Jury,  Right  to.) 
Justice 

contrasted  with  discretion,  151. 
contrasted  with  law,  151. 
furtherance  of,  463. 

{See  Peinciples  of  Administration.) 
price  paid  for  legal  uniformity,  151. 
{See  also  Administration.) 

Justice,  Furtherance  of 

(See  Furtherance  of  Justice.) 
Justices  of  the  Peace 

judicial  knowledge   as   to,   666,   666   »i.   2, 
675,  675  n.  3. 
signature,  689,  689  n.  7. 


Kerosene 

nature  of,  knowledge  as  to,  778,  778  ji.  2. 
Kindergarten 

common  knowledge  as  to,  817,  817  n.  3. 
Knight's  Mechanical  Dictionary 

court  or  jury  may  consult,  859c,  859c  n.  30. 
Knowledge 

actual,  how  acquired,  848  et  seq. 
books  consulted,  not  evidence,  858. 
judicial  knowledge,  851. 

(1)  judge  may  decline  to  know  fact,  849. 

(2)  may  require  aid  of  parties,  S50,  851. 

(3)  examination  by  judge,  852. 
admissions  as  to,  1399. 

(See  Admissions  by  Conduct.) 
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Larceny,  Presumption  of 

cause  of  finding,  1132,  1132  n.  2. 
explanation,  effect  of,  1130. 

admissions,  use  of,  as,  1130d,  1130d  nn. 

6,7. 
another,  furnished  by,  1130  n.  1. 
circumstantial    evidence,    use     of,    1130, 

1130  n.  5. 
fact,  a  question  of,  1130,  1130  n.  4,  1130a 

nn  3,  4. 
false,  effect  of,  1130e,  1130c  nn.  1,  2. 
corroboration,  when  permitted,   1130c, 
1130c  nn.  3,  4. 
insufficient,  when,  1130  n.  3. 
must  be  relevant,  1130a  n.  1. 
opportunity  at  trial,  1130a,  1130a  n.  1. 
former     explanation,     reiteration     of, 

1130a,  1130a  n.  2. 
rejection  constitutes  error,  1130a  n.  1. 
reasonable  doubt  alone  required,   1130b, 
1130b  n.  1. 
satisfactory  explanation  not  required, 
1130b,  li30b  n.  2. 
rebuttal  of,  by  prosecution,  1130e. 

falsity   may   be    shown,    1130e,    1130e 

n.  2. 
philanthropic     donor,     production     of, 

1130e,  1130e  n.  3. 
may  be  waived,  1130e,  1130e  n.  1. 
insufficient  explanations,  1120e  n.  1. 
ubiquitous  stranger,  llSOe  n.  1. 
spoliation,  1130c. 
spontaneity,  llSOd. 

res  gestw,  statements  part  of,   1130d, 
1130d  nn.  1  et  seq. 
narrative     excluded,     1130d,     1130d 
nn.  4,  5. 
jury,  a  question  for,  when,  1124,  1124  n.  3, 
1125,  1130.  1130a  nn.  3.  4. 
exclusive   jvidsres   of  weight,    1125,    1125 
nn.  1,  2,  1126. 
place    of    finding,    immaterial,    1132,    1132 

n.  1. 
possession,  inference  from.  1121.  1121  n.  1. 
a  procedural  conflict,   1121,   1121   nn.   4 

et  seq. 
failure  to  explain,  enhancement  by,  1121, 

1121  nn.  2,  3. 
not  conclusive,  1122,  1122  nn.  1,  2. 
possession,  proof  of,  1133. 
circumstantial  evidence,  use  of,  1 133  n.  2. 
conditions  necessary  to  inference,    1133, 

1133  n.  2. 
possession    must    be    exclusive,    1134, 

1134  nn.  1  et  seq. 
co-conspirators    excepted,    1134    nn. 

1,  5. 
corroboration,  effect  of,  1134  n.  5. 
joint  possession,  1134  ra.  5. 

conspiracy,  proof  of,  1134  n.  5. 

hotel  apartment,  1134,  1134  n.  4. 

husband  and  wife,  1134  n.  5. 

private  room,  1134,  1134  rm.  6,  7. 

trunk,  1134,  1134  n.  3. 
servants,  agents,  possession  by,  1134, 

1134  n.  8. 
possession  must  be  personal,  1135. 
constructive,     not    sufficient,     1135, 
1135  nn.  4  et  seq. 

family,  members  of,  1135,  1135  nn. 
4  et  seq. 


Knotrledge  —  oont'd. 

adverse  party,  of,  eflfeot  on  onus,  978. 
agent,  declarations  by,  1349. 
common,  572. 

(See  Common  Knowledge.) 
common  and  judicial  contrasted,  570. 
documents,  proof  by,  1416. 
judge,  action  of,  how  far  final,  866  et  seq. 
law,  matter  of,  868. 

dual  capacity  of  judge,  868,  868  n.  5. 
matter  of  fact,  867. 
judicial,  572. 

(See   JUDICIAI,  KNOWI.EDGE.) 

judicial  notice,  573. 

(See  Judicial  Knowledge.) 
knowledge  of  law,  570. 
not  a  branch  in  the  law  of  evidence,  570. 
particular,  distinguished,  570. 

(See  Particular  Knowledge.) 
writings,  proof  by,  1416. 
(See  also  Common  Knowledge;   Judicial 

Knowledge;    Mental  ^States;    Spectal 

Knowledge. 

Knowledge,  Adequate 

(See  Adequate  Knowledge.) 

Knoivledge,  Judicial 

(See  Judicial  Knowledge.) 

Knowledge  of  liaw 

pseudo-presumption  as  to,  1169. 
no  inference  of  fact,  1170. 
real  nature  of  presumption,  1171. 
(See  Judicial  Knowledge;  Pseudo  Pbe- 
sumptions.) 

Knowledge,  Potential 

actual  knowledge,  relation  to,  698. 
(See  Common  Knowledge.) 


Iiabor  Troubles 

historical   facts  concerning,  794,  794  n.  7. 

Iiabor  Unions 

regulations    of,    judicial    knowledge   as   to, 
613,  613  re.  1. 

Iiager  Beer 

intoxicating  quality  of,  known,  708,  708  n. 
6,  713,  713  n.  3,  714,  715. 

(See  Intoxicating  Liquors.) 
Lakes 

geographical  facts  regarding,  knowledge  as 
to,  73,5,  739,  739  n.  1. 

Land   Grants 

railroad   development   relation    to,   known, 
796,  796  n.  5. 

Land  Titles 

historical  facts,  knowledge  as  to,  793. 

Language 

facts  of,  common  knowledge  as  to,  761. 

(See  Social  Life.) 
foreign, 

understanding  of,  common  laiowledge  as 
to,  769,  769  n.  4. 
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liOTceuy,  Presumption  of  —  cont'd. 
possession,  proof  of  —  cont'd. 

conditions  uecessai  y  to  inference  —  con. 
possession  must  be  personal  —  cont'd. 
constructive,  not  sufficient  —  cont'd. 
house,  1135,  1135  ».  7. 
jury,   a   question   for,    1135,    1135 
V.  7. 
open  field,  1135,  1135  ».  3. 
transportation  facilities,  control  of, 
not  sufficient,  1135  «».  1,  2. 
possession  must  be  recent,  1136. 

a  deliberative  fact,  1136b,  1136b  ran. 

1,  2. 
evidence  too  remote,  withheld  from 

jury,  1136b,  1136b  n.  3. 
jury,  a  question  of  fact  for  the,  1136, 

1136  )in.  3,  i. 
subject-matter,     nature     of,     1136a, 
1136a  n.  I. 
current    bills,    coin,    etc.,    1136a, 

1136a  n.  4. 
elapsed    intervals,     according    to, 

1136a,  1136a  nn.  5  et  seq. 
woolen  cloth,  1136a,  1136a  n.  3. 
nicety,  a  matter  of,  1133,  1133  n.  1. 
taking  not  necessary.  1133  n.  1. 
probative  force,  1120,  1121. 

a  presumption  of  law,  1123,  1123  n.  1. 
an  academic  question,  1124. 
circumstantial  evidence,   limitation  to 

use  of,  1123a,  1123a  lui.  1  et  seq. 
corpus    delicti,    proof    of,    necessary, 

1123c,  1123c    n.  1. 
denied,  1124,  1125  n.  2. 
good  character,  effect  of,  1123,  1123  nn. 

6,  7. 
identification  of  goods,  essential,  1123c, 
1123e  ».  2. 
animals,  brand  of,   1131  n.  5,   1134 
n.  5. 
obliteration  may  be   shown,   1134 
n.  5. 
bank-notes,  coin,  etc.,  1131,  1131  nn. 
3   rt   seq. 
special  marks,  1131,  1131  n.  5. 
mis-description  of,  1131  n.  5. 
general    similarity,    sufficient    when, 

1131,  1131  n.  7. 
partial    discovery,    effect    of,    1123c 

H.  3. 
re-inforcement     of     evidence,     1131, 
1131  n.  6. 
package,  envelope,  etc,  finding  of, 
1131,  1131  «,  6. 
specie,  persistency  in,  not  required, 
1131  n.  7. 
impossibility  of  making,  claimed,  1124, 

1124  n.  2. 
none,    if   no    opportunity    to    explain, 

1123,  1123  n.  2. 
simple    or    aggravated    larceny,    1123, 

1123  nn.  3  et  seq. 
statutory  modifications,  1123b. 

burden  of  evidence,  1123b,  1123b  nn. 
2,  3. 
jury,    function    of,    1123b,    1123b 
n.  4. 
dii'ect    evidence,     corroboration    by, 

1123b  «.  2. 
no  retroactive  effect,  1123b  n.  I. 
administrative  details,  1123c. 


liarceny.  Presumption  of  —  cont'd. 
probative  force  —  cont'd. 

a   prima   facie   inference   of   fact,    1126, 
1126  11.  1. 
conflicting  evidence,  effect  on  rulings, 

1126,  1126  nn.  2  et  seq. 
denied,  li28.   1128  nn.  1  et  seq.,  1129, 
1129  n.  1. 
corroboration    reqviired,    1129,    1129 
n.  1. 
explanation,  failure  to  make,  1129, 

1129  n.  5. 
other     suspicious     circumstances, 
1129,  1129  H.  2. 
other    stolen    goods,    possession 

of,  1129,  1129  n.  4. 
selling  below  value,   1129,   1129 
n.  3. 
jury  may  follow  it,  1127,  1127  n.  1. 
a  contrary  ruling,  1127,  1127  n.  2. 
a  strong  inference  of  fact,  1121. 

court  cannot  charge  as  to,  1125,  1125 
nn.  3,  4. 
defendant,    in    favor    of,    1125,    1125 
nn.  5  et  seq. 
corroboration  received,  1129  n.  5. 

suppressing  evidence,  1129  n.  5. 
not  conclusive,  1121. 
{See  also  Confessioxs;  Pbesumptions.) 

tjanr 

defined,  66. 

Austin's  view,   66   ».   1. 
other  definitions,  66  ».  3. 
unconditioned  meaning  of  term,  66. 
Blackstone's  view,  66  n.  3. 
Hooker's  view,  66  ".  3. 
Salmond's   view,    66. 
application  of  rule  of, 

{See  EVLE  of  Law.) 
certainty  of. 

{See  Certaixty  of  Law.) 
Coke's  maxim  considered, 

{See  Coke,  Lord.) 
conception  of,  65. 
connection  between  law  and  fact, 

{Sec  also  Fact.) 
constitutionality  of,  not  for  jury,  67. 
Connecticut  an  exception,   67  n.  3. 
construction  of  oral  contracts,  136. 

{See  Oral  Contracts.) 
contrasted  with  justice. 

{See  Justice.) 
demurrers  to  evidence,  139. 

(See  Demurrers  of  Evidence.) 
divided  tribunal,  67. 
documents,  construction  of,  128. 

{See  Documents.) 
existence  of,  not  for  jurv.  67. 
tacts   of,   910. 

{See  Facts  of  Law.) 
inspection,  trial  by,  151. 

(See  Inspection.) 
judicially  noticed,  wlien. 

(.•^(v  Knowledge,  Judicial.) 
license  of,  970  n.  1,  983. 

{See  License.) 
matters  of  argument, 

(See  Argument,  Matters  of.) 
matters  of  judgment, 

{Sec  Judgment,  Matters  of.) 
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Law  —  cont'd. 
matters  of  law, 

{See  Law,  ilATiERS  of.) 
matters  of  opinion, 

{See  OPiNioiir,  Mattebs  of.) 
municipal  law,  66. 

Hooker's  view  criticized,  66. 
policy  of,  no  concern  of  jury,  67. 
presumption  against  ignorance  of, 

{See  Pseudo-Pbesumptions.) 
reason,  use  of,  121. 

(See  Reason.) 
relief  at,  1004. 

{See  Relief  at  Law.) 
rule  of,  who  should  apply,  68. 
{See  Rule  of  Law.) 
verdicts,  general, 

{See  Verdicts.) 
words,  meaning  of, 

{See  WoBDS.) 

Laiv  and  Fact 

defined,  66. 

a  divided  tribunal,  67. 

Coke's  maxim  considered,  78. 

{See  Coke's  Maxim.) 
ad  quaestonem  facti  non  respondent  in- 
dices, 79. 
function  of  the  jury,  82. 
incidental  findings,  80. 
preliminary  facts  conditioning  admis- 
sibility, 81. 
conception  of  law  essential,  65. 
criminal  cases,  67. 

{See  Criminal  Proceedings.) 
perversions  of  rule  in,  67. 
distinction  dependent  on  jury,   67. 
effect  of  political  struggles  in  England,  67. 
third  conception,  65. 
who  should  apply  rule  of  law,  68. 

application  of  law  to  constituent  facts, 

77. 
judge  authoritatively  announces  rule  of 
law,  69. 
civil  cases,  70. 
criminal  cases,  71. 
confusion  of  law,  74. 
differing  views,  75. 
double  jeopardy,  72. 
public  policy,  73. 
jury  ascertain  constituent  facts,  76. 
(Sec  also  Judge;  Jury.) 

Laixr  Dictionaries 

judge  may  consult,  859m. 

Iiaixr,  Facts  of 

{See  Facts  of  Law.) 

Xjaw  Merchant 

English  customs  part  of  the,  823  n.  6. 
judicial  knowledge  of,  592. 

Iiaixr  of  Evidence 

defined,  2. 

facta  proianda,  not  within,  2. 
other  definitions,  2. 
Stephen,  2. 
definitions  in  general,  1. 
evidence  defined,  4. 

{See  Evidence.) 
scope  of,  3. 

Professor  Thayer's  definition,  3. 


Law  of  Evidence  —  cont'd. 

secondary    meanings    of    the    term    "  evi- 
dence," 32. 
evidence  as  a  science,  33. 

concealed  influence  of  substantive  law, 

36. 
influence  of  procedure,  34. 
open  influence  of  substantive  law,  35. 
the  art  of  evidence,  37. 
subdivisions  of   evidence,   10. 
admissible  evidence,  11. 
Best  and  secondary  evidence,  12. 
competent  evidence,   13. 
conclusive  evidence,   14. 
direct  and  circumstantial  evidence,  15. 
material  evidence,  16. 
oral   and  documentary  evidence, 
broad  scope,  21. 
conclusions  reached,  25. 
difficulty  of  removal,  19. 
document  defined,  17. 

other  definitions,  18. 
Mr.  Gulson's  view,  23. 

Jlr.  Gulson's  view  considered,  24. 
limited  scope,  22. 

symbolical   representation  of  thought, 
20. 
positive  and  negative  evidence,  26. 
real  and  personal  evidence, 
Bentham's  view,  27. 
Best's  view,  28. 
Mr.  Gulson's  view,  29. 
Stephen's  view,  30. 
conclusions  reached,  31. 
stare  decisis,  doctrine  of,  applied  to,  267, 
1618,  1618  n.  2. 
law  and  administration,  blending  of,  267. 
evolution  of  substantive  law,  267. 

a  startling  and  bewildering  result, 
267. 
law     and     administration   distinguished, 

reason  sole  substantive  right  in  admin- 
istration, 267. 
witnesses,  rule  recognized  in  case  of. 
267. 

{See  also  Evidence.) 
"testimony"  and  "evidence,"  9. 

Law,  Matter  of 

( See  Matter  of  Law.  ) 

Laiv  Reports 

judge  may  consult,  859n. 

limitations  upon  use,  859n. 

statutory  requirements,  859n,  859n  ».  10. 

Law,  Results  of 

{See  Results  of  Law.) 
Legal  Certainty 

appellate  courts,  action  of,  557. 

administrative   function    of   trial   judge, 
561. 

{See  Administration.) 
legal  reasoning  sole  test  of  appropriate 
action,  561. 
interpreter,      rejection      of,      when 
ground  for  reversal,  561. 
findings  of  fact  by  trial  judge,  558. 
facts  conditioning  admissibility,  559. 
competency  of  witnesses,  560. 
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Ijegal  Certainty  —  cont'd. 

appellate  courts,  action  of  —  cont'd. 

findings  of  fact  by  trial  judge  —  cont'd. 

facts      conditioning      admissibility  — 

cont'd. 

effect  of  admitting  evidence  to  the 

jury,  559,  559  n.  2. 

burden  of  proof  not  changed,  559, 

559  n.  4. 
duty  of  jury  to  weigh  evidence  not 

altered,  559,  559  n.  5. 
no  additional  weight  given  to  the 
evidence,  559,  559  n.  3. 
jury  may  be  asked  to  reverse  find- 
ing of  trial  judge,  559. 
how  far  a  matter  of  discretion,  558  n. 

2. 
use  of  reason  required,  558. 

attitude  of  appellate  court  to  trial 
judge,  558. 
police  powers  of  trial  judge,  562. 
(See  POLICE  PowEES.) 
proceedings  for  contempt,  563. 

a  contrary  view  of  position  of  trial 
judge,  565. 
jurisdiction  must  be  affirmatively 

shovra,  565. 
legislative  changes  for  the  worse, 
565. 
all    intendments    in    favor    of    trial 
judge,  563. 
error  in  law  necessary  for  reversal, 
564. 
unreasonable  conduct  is  error  in 
law,  564,  564  nn.  5,  6. 
for     reversal,     prior     proceedings 

must  be  void,  563,  563  n.  2. 
jurisdictional  facts  assumed,  563, 

563  n.  7. 
written    report   by   trial    imports 
verity,  563  n.  3. 
powers  of  an  appellate  court,  566. 
modification  of  action,  568. 

incidental  orders,  568. 
other  orders  may  be  made,  569. 
reference   ordered,    569,    569    n. 
4. 
reversing    action    of    tiial    court, 
567. 
effect  of  such  an  order,  567. 
questions  not  heard  in  trial  court,  not 
examined  on  appeal,  562. 
immateriality  of  required  testimony 
not  open  on  appeal,  562  n.  3. 
reasonable  action  not  reversed,  562. 
findings  of  fact,  566. 

res  adjudicata,  566  n.  1. 
unreasonable    action,    not    reversed, 
when,  562. 
substantive  law,  reviewable,  557. 
incidental  to  findings  of  fact,  557. 
prejudice,     required     for     reversal, 
when,  557. 
increase  of  acJministrative  canon,  556. 
a  socially  valuable  process,  556. 
conclusive  presumptions,  556. 
living  or  legal  memory,  556  n.  7. 
lost  grants,  556  nn.  7,  8. 
inferences  of  fact,  556,  556  n.  6. 
presumptions  of  law,  556. 

(See  also  Certainty.) 


Ijegal  Documents 

acquiescence  by  failure  to  object,  1413. 
(See    Admissions    by    Conduct;    Docu- 
ments. ) 

Iiegal  Proceedings 

admissions,  compulsory  in,  1294. 

(See  Admissions;  Confessions.) 

Legal  Reasoning 

defined,  59,  63. 

species  of  reasoning  in  general,  63. 

legal  argumentation,  63  n.  2. 
Thayer's  view,  63. 

(See  Reason;  Use  of  Reason.) 

Legal  Relevancy 

defined,  61. 

by  Scots  law,  61  n.  2. 

Thayer's  view,  62  n.  7. 

between  component  and  res  gestos  facts,  61, 
62. 

between  component  facts  and  right  or  lia- 
bility asserted,  61,  62. 

constituting  relation  of,  61,  62. 

deals  not  with  proof,  61. 

"  facts  in  issue,"  62. 

relation  to  constituent  facts,  62. 

illustrative  instances,  61. 

imports  legal  reasoning,  63. 

(See  IjEqal  Epasonins.) 

logical,  contrasted,  61,  62. 

(See  also  Relevancy.) 

Legal  Services 

common  knowledge  as  to,  824. 
compensation  for,  common  knowledge  as  to, 

824,  824  ».  3. 
conveyancing,   course   of,   known,   824,   824 

n.  4. 

I   Legislative  Department 

judicial  knowledge  as  to,  660. 

municipal,  660,  660  h.  8,  662,  602  n.  3. 

Legislative  Journals 

( See  also  Ac?rs ;  Journals  ;  Judicial  Knowl- 
edge.) 

Legislative  Proceedings 

judicial  knowledge  as  to,  662. 

Legislative  Resolutions 

judicial  notice  of,  607. 

Legitimacy,  Presumption  of 

access,  defined,  1089c  n.  1. 
an  anomalous  rule,  1089a,  1089a  n.  1. 
ante-nuptial  gestation,  1089b  n.  4. 
conclusive  presumption,  1089b  n.  3. 
inferences  of  fact,  1089b. 

circumstantial  evidence,  1089f  n.  1. 

husband    or   wife,    testimony   of,    1089f, 
1089f  n.  2. 

legitimacy    of    heirships    not   presumed, 
1089f,  1089f  n.  3. 

parents,  recognition  by,  1089f,  1089f  n.  I. 
putative  father,  1089f  «.  1. 

pedigree  declarations,  1089f  n.  1. 
inter  quatuor  maria,  1089a,  1089a  n.  2. 

a  contrary  view,  1089a  M,  8. 
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Iiife,   Phenomena   of,   Common   Knowl- 
edge as  to  —  cont'd. 
animal  —  cont'd. 
domestic  animals,  habits  of,  767,  767  mt, 
3  et  seq. 
characteristics  of,  767,  767  wn.  8,  9. 
habitat  in  jurisdiction,  767,  767  n.  16. 
human,  768. 

nature  of  man  noticed,  768,  768  ».  1. 
bodily,  770. 

attributes  and  powers  assumed,  770, 

770  n.  4. 
dimensions,   ordinary,   noticed,    770, 

770  n.  3. 
diseases,  771,  771  n.  1. 
hypnotism     as     a     remedy,     not 

known,  771  n.  5. 
injuries,  771,  771  n.  2. 
occupations  causing,  771,  771  ». 


Iiegitimacy,  Presumption  of  —  cont'd, 
inter  qiMtiior  ma/ria  —  cont'd. 

Holy  Church,  law  of,  contrasted,  1089a, 

1089a  nn.  3,  8. 
bastardizing  acts,  necessity  for,  1089a  n. 
8. 
mulier  and  bastard,  1089a  «.  8. 
modern  use  of  reason,  1089b. 

inertia  of  court,  1089b,  1089b  n.  2. 
possibility     of     procreation,     sufficient, 
1089b,  1089b  n.  3. 
access,  proof  of,  1089c,  1089e  n.  1. 
adultery  of  wife,  effect  of,  1089d  n. 

6. 
distance,  inference  from,  1089c,  1089o 

«.  2. 
effect  of,  1089d,  1089d  nn.  5,  6. 
limitation  upon   scope   of  evidence, 
1089e. 
corroboration,  need  for,  1089e  n.  9. 
Lord    Mansfield's    dictum,    1089e, 
1089e  n.  2. 
affiliation  proceedings,  adoption 
in,  1089e,  1089e  rnn.  3  et  seq. 
validity     of,     doubted,      1089e, 
1089e  nn.  6  et  seq, 
scope  of,  1089e,  1089e  nn.  7,  12  et 
seq. 
illegal  marriage,  1089e,  1089e  n. 

10. 
no  marriage,  1089e,  1089e  n.  11. 
legitimation,  1089b  n.  3. 
rebuttal  of,  1089d. 

continuous    absence    of   husband,    1089d, 

1089d  n.  3. 
race,  differences  of,  1089d,  1089d  n.  4. 
second  marriage,  1089d,  1089d  n.  2. 
strong  presumption  of  law,  1089b  n.  3. 
substantive  law,  relation  to,   1089b,   1089b 
n.  4. 

Xetters 

acquiescence  by  failure  to  object,  1414. 

(See  Admissions  by  Conditct.) 
admissions  in,  1302. 

(See  Admissions.) 
extrajudicial  admissions  by,  1366. 
(See  Documents.) 
Libel 

crime,  for,  onus  as  to,  998. 

(See  also  Criminal  Pboceedings. ) 

Ijicense 

law,  of,  onus  as  to,  979  n.  1,  983. 

(See  BuEDEN  of  Evidence.) 
premises,  other  papers  concerning,  684,  684 
n.  19 

Life 

Ungth  of,  common   knowledge   as   to,   770, 
770  n.  2. 

Life,  Expectancy  of 

(See  Expectancy  op  Life.) 
Life  Insurance 

(See  Insukance.) 

Life,    Phenomena    of,    Common   Knowl- 
edge as  to 

animal,  767. 
bodily  conditions,  767,  767  n.  10. 
disease,  injury,  etc.,  767,  767  n.  11. 


unestablished     facts,    not    known, 

771,  771  n.  9. 
vaccination,   a  remedy  for  small- 
pox, 771,  771  n.  6. 
drugs,  etc.,  effect  of,  770,  770  n.  5. 

alcohol,  770,  770  n.  6. 
gestation,  term  of,  770,  770  n.  1. 
length  of  life,  770,  770  n.  2. 
noxious  odors,  effect  of,  770,  770  n. 

7. 
parts  ot  body,  function  of,  770,  770 

nn.  8,  9. 
regularity,   presumptions   of,  770  n. 

9. 
sense-perception,  771. 

how  affected  by  use,  771,  771  nn. 
10,  11. 
mental,  769. 

operations  of  mind  noticed,  769,  769 
n.  1. 
emotions,  commonly  known,  769. 
curiosity   of  children,   769,   769 

rm.  5,  15. 
fear  of  death,  769,  769  n.  6. 
motives,   ordinary,   known,   769, 
679  nn.  7  et  seq. 
memory,  retentiveness  of,  769,  769 

n.  3. 
Negro    race,    inferiority    of,    769, 

769  n.  2. 
reasoning,  rules  of,  judicially  and 

commonly  known,  769  et  seq. 
understanding    of    language,    etc., 
769,  769  ra.  4. 
moral,  768. 

intoxication,  moral  effects   of,    768 

768  n.  4. 
mendacity,  habits  of,  768,  768  nn.  2 

3. 
standards  of  conduct,  768. 

cruel  or  merciful,  768,  768  n.  6. 
safe  or  dangerous,  768,  768  n.  5. 
vegetable,  772. 

diseases,  notorious,  need  not  be  proved 

772,  772  n.  5. 
cultivation  of,  necessary,  722,  722  n.  2. 

peach  yellows,  772,  772  n.  5. 
minor  facts,  must  be  proved,  772,  772  n. 

6. 
particular  crops,   facts   as  to,   772,   772 
nn.  3,  4. 

(See  also  Common  Knowledge.) 
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lijfe,  Vegetable 

(See  "Vegetable  T.ife.) 

liigaments 

surgical  facts  regarding,  917,  917  n.  5. 

Xjighthouse  Board 

rules  and  regulations,  knowledge  as  to,  652, 
652  n.  8. 

Lights 

nautical,  visability  of,  facts  as  to,  901,  901 
n.  7. 

Liquids 

properties   of,   commonly   known,   705,   705 
w.  1. 

(See  Common  Knowledge.) 

Literature 

common  knowledge  as  to,  764. 
(See  Social  Lite.) 

Lithographing 

(See  Engraving.) 

Local  Courts 

judicial  knowledge  of,  617. 

Local  Option 

adoption  of  law,  knowledge  as  to,  700  n.  2. 

(See  Common  ItisrowLEDQE.) 
laws  as  to,  judicially  noticed,  619,  619  nn. 
3  et  seq. 
adoption  of,  must  be  proved,  when,  619, 
619  n.  5,  621,  622. 

Local  Regulations 

judicial  knowledge  as  to,  611. 

local  courts,  action  of,  617. 

local  regulations,  617. 

review  or  appeal,  612. 

state  courts,  611. 
official  tenure  under,  judicial  knowledge  as 

to,  641. 

Logic 

procedure  contrasted,  1021. 
burden  of  evidence,  1021. 

(See  also  Proceduee;  Reason.) 

Logical  Relevancy 

defined,  54,  59. 

definition  not  part  of  lavir  of  evidence,  59. 

an  incident  of  proof,  61. 

deals  with  existences,  61. 
legal,  contrasted,  61. 
logic,  use  of,  assumed,  59. 
experience  the  only  teat,  59. 
no   particular   system   of   logic   adopted, 
59. 
Pollock's  view,  59  n.  5. 
Stephen's  view,  59  n.  4. 

Indian  Evidence  Act,  59  n.  4. 
systems  other  than  that  of  Mill,  59,  59 

II.  6. 
Whitworth's  view,  59  n.  5. 
remoteness  a  question  of  administration, 
59. 
Thayer's  view,  59. 

(See  also  Logic;   Eelevanoy.) 


Logs 

water,  relation  to,  703  n.  11. 

(See  Common  Knowledge.) 

Longitude 

differences   in   time  caused  by  changes  in, 
704,  704  n.  7. 

(See  Common  Knowledge.) 

Lots 

city,  geographical  facts  regarding,  746. 
(See  Geography.) 

Lottery 

method  of  operating,  knowledge  as  to,  760, 
760  n.  2. 

Lumber 

loose,    attractiveness    to    children    known, 

695  n.  2. 

(See  Common  Knowledge.) 
selling,  facts  as  to  business  of,  known,  810, 

810  n.  2. 

Lying 

(See  Mendacity.) 

M 
Machinery 

dangers  from  modern,  knowledge  as  to,  903, 

903  n.  6. 
operation,  who  may  testify  as  to,  904,  904 

w.  6. 

Magistrate 

judicial  knowledge  as  to,  674. 
parish,  675,  675  n.  6. 

Magistrates 

acquiescence,  for,  denial  must  be  natural, 
1431. 

(See  Admissions  by  Conduct.) 

Magna  Charta 

writs  procurable  as  of  right,  270d,  270d  n. 
6. 

Magnetic  Meridian 

(Sec  SURVEYINO.) 

Mail 

course  of,  facts  as  to,  notorious,  841. 

Mailing 

acquiescence,  proof  of  from,  1408. 

{Srr  Admissions  by  Condijot.) 
inference  of  receipt  from, 

(See  Inferences  of  Fact.) 
proof  of  acquiescence  from,  1408. 

Malice,  Presumption  of 

an  anomalous  rule,  1147. 

a  canon  of  construction,  1149. 

malice  inferred  from  killing,  1147,  1147 

n.  1. 
untenable  explanations,  1148. 
conflicting  evidence,   effect  of,  1142,  1155, 
1155  n.  4. 
assumptions    and    inferences    contrasted, 

1142,  1142  iiw.  1  et  seq. 
jury,  a  question  for,   1142,   1142  n.  3. 
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Malice,  Presumption  of  —  cont'd. 
presumption  of  law  repudiated,  1138. 
Indiana,   1138. 
Kentucky,  1139. 
New  York,  1140. 
Tennessee,  1141. 
presumption  stated,  1137,  1137  nn.  1,  2. 
a  discredited  rule,  1137. 
Alabama,  1137a. 
Delaware,  1137b. 
Greorgia,  1137c. 
Louisiana,  1137d. 
Maine,  1137e. 
Massachusetts,  1137f. 
Minnesota,   1137g. 
Mississippi,  1137h. 
North  Carolina,  11371. 
South  Carolina,  1137J. 
Texas,  1137k. 
Vermont,  11371. 
probative  and  res  gestw  facts,  1143. 

malice  a  constituent  element,  1143,  1143 
)/.  3,  1147,  lU7  n.  2. 
burden  of  proof  as  to,  1147,  1147  nn. 

3,  4. 
provable,  how,  1143,  1143  n.  3,  1150. 
absence    of    justification   or   excuse, 

1153,  1153  n.  1. 
confessions,  effect  of,  1152  n.  3. 
cruelty,  extreme,  1151,  1151  n.  2. 
deadly   weapon,   use  of,   1152,    1152 
rem.  1,  2. 
"  deadly  weapon  "  defined,  1152  n. 
1. 
.     premeditation,   1150,   1150  nn.  1,  2. 
poisoning,  1150  n.  2. 
wantonness,  1151,  1151  n.  1. 
probative  force  of,  1144. 

conclusive  presumption,   1144. 

Grecnleaf's  view,  1144,  1144  nn.  1,  2. 
consequences  of  conduct,   1144,  1144 
nn.  3,  4. 
implied  malice,   1144,   1144  rt.  5,  1145, 
1145  n.  4. 

criminal  negligence,  1145,  1145  n.  3. 
perpetration  of  unlawful  act,   1145, 

1145  n.  2. 
resisting  lawful  arrest,  1145,  1145  1. 

1. 
terms,  an  unfortunate  use  of,  1146. 
consequences  of,  to  accused,  1146, 
1146  nn.  1,  2. 
rebuttal,  1154,  1154  )?.  1. 

burden   of  evidence  on,  defendant  when, 
1156,  1156  nn.  1  et  seq. 
burden  of  proof,  confused  with,  1157, 
1157  nn.  1  et  seq. 
justification,  1157,  1157  mi.  2,  4. 
disproof  of,  how  made,  1157,  1157 
n.  5. 
provocation,  1157,  1157  n.  3. 
self-defense,  1157,  1157  n.  1. 
sounder  view,the,  1158,  1158  nn.  1,  2. 
accident,  1158,   1158  n.  2. 
provocation,  1155,  1155  nn.  2,  3. 
self-defense,  1155,  1155  to.  1. 

(See  also  Peesumption.) 

Malt  liiquors 

intoxicating   qualitv   of,   knowledge   as   to, 
708,  713. 

{See  TxToxicATiNG  Liquors.) 


Malt   Liquors  —  cont'd. 

judicial  knowledge  as  to  intoxicating  qual- 
ity of,  709,  709  n.  5. 

"  Man  Friday  " 

meaning  of  phrase,  known,  704,  764  n.  1. 

Manhattan  Cocktail 

intoxicating  quality  of,  known,  711  ii.  9. 
{See  Intoxicating  Liquoes.) 

Maps 

judge  may  consult,  859,  859  to.  1. 

Marine  Insurance 

{See  Insubakce.) 

Maritime  Affairs 

special  knowledge  as  to,  901. 

Maritime  Laws 

judicial  knowledge  of,  591,  591  n.  7. 

Market  Reports 

judge  or  jury  may  consult,  859e. 

limitations  upon  use,  859e,  859e  n.  2. 

Marriage 

laws  of,  special  knowledge  as  to,  885,  885 
TOTO.  3,  5. 

Martial   Lanr 

proclamation  of,  judicially  known,  646,  646 
n.  7. 

Masonic   Obligation 

admissions,  effect  on,  1294. 

{See  Admissions.) 

Material  Allegations 

{See  Allegations.) 

Material  Evidence 

defined,  16. 

"  irrelevant ' 

mous,  16. 

relation  to  component  facts,  16. 

{See  also  Evidence.) 

Materials 

fire,  effect  of,  on,  883,  883  to.  12. 
strength  of,  special  knowledge  as  to,  883, 

883  nn.  6  et  seq. 
temperature,  effect  of  changes  in,  883,  883 

n.  10. 
weather  conditions,  effects  on,  883,   883  to. 

10. 

Matter  of  Argument 

{See  Argument,  Mattee  op.) 

Matter  of  Evidence 

defined,  86  ».  2. 

{See  also  Evidence.) 

Matter  of  Fact 

defined,  40. 

Greenleaf's  use  of,  40. 

not  necessarily  the  subject  of  evidence,  117. 

common  knowledge,  117. 

data  supplied  for  reasoning,  117. 

proposition  of  experience,  117. 


and    "  immaterial,"    synony- 
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Matter  of  Fact  —  cont'd, 

not  necessarily  the  subject  of  evidence  — 
cont'd. 
reasoning,  rules  of,  117,  117  n.  3. 

(1)  witness    may    not   state   rules    of 
correct  reasoning,  117,  117  n.  4. 

(2)  witness  not  permitted  to  argue  117. 

(3)  witness   not   allowed   to  draw   in- 
ferences, 117. 

duty  of  the  court,   118. 

{See  Use  of  Eeason.) 
matter  of  judgment,  117. 

(See  Jtjdgment.) 
"matter  of  opinion,"  117. 

{See  Mattee  op  Opustion.) 
question,  at  times,  for  the  jury,  118. 
argument,   the  province  of   counsel, 
118. 

{See  Aequmbnt.) 
earlier  work  of  counsel,  118  n.  2. 
{See  Fact.) 

Matter  of  Judgment 

{See  Judgment.) 

Matter  of  Law 

defined,  41. 
certainty  of,  145. 

(See  Certainty  op  Law.) 
construction  of  documents,  128. 
demurrers  to  evidence,  139. 

{See  Demukkees  to  Evidencb.) 
erroneously  applied,  101. 
oral   contracts,   construction  of,   136. 
{See  Oral  Contracts,  Consteuction  pf.) 
phrase  includes  issues  of  fact  tried  by  the 
court,   119. 
Cockburn's  suggestion,  119,  119  m.  2. 
meaning  of  words,   120. 

construction  of  statutes,  120. 

court  may  ask  jury's  opinion,  120. 
forms  of  gaming,  120  nn.  4,  5. 
definition  a  matter  of  fact,  120. 
"  potman,"  for  the  jury,  120  n.  4. 
"  reasonable  "  conduct,  120. 
peculiarity  of  judge's  action  in  this  con- 
nection, 119. 
applies  rule  of  law  to  constituent  facts, 
119. 
"evidence  for  the  jury,"  119. 
use  of  reason,  118,  120a. 

( See  Use  of  Reason.  ) 

Matter  of  Opinion 

defined,  42. 

Lewis'  view,  42. 
unprovable  propositions,  excluded,  42. 
witnesses,  reasoning  of,  excluded,  42. 
exceptions  to  rule,  42. 

(See  Opinion.) 
Mead 

intoxicating  quality  of,  not  known,  711,  711 
11.  10. 

{See  Intoxicating  Liquors.) 

Mechanic  Arts 

common  knowledge  as  to,  765,  820. 

{See  Social  Life.) 
dangerous    devices,   knowledge   as   to,    820, 

820  »H.  5,  6. 
dangers   arising  in,  knowledge  as  to,   903, 

903  H.  1. 


Mechanic  Arts  —  cont'd. 

disease-producing   quality  of,   known,   903, 

903  n.  2. 
firearms,  use  of, 

{See  FiBEAEMS.) 

•special  knowledge  as  to,  902,  902  n.  1. 
strength  of  materials,  facts  as  to,  907,  907 

nn.  2  et  seq. 
value  of  materials,  907. 

Mechanics 

appliances,  strength  of,  in,  known,  905,  905 

nn.  1  et  seq. 
materials,  strength  of,  facts  as  to,  907,  907 

nn.  2  et  seq. 
operation  in,  special  knowledge  as  to,  874, 

874  n.  8. 

Media  of  Proof 

burden   of   evidence    includes   establishing, 
986. 

{See  BuEDBN  of  Evidence.) 

Medical  Jurisprudence 

skilled  witness,  testimony  of,  in,  865  n.  2. 

Medical  Students 

qualifications   of,   as   witnesses   to   medical 
facts,  913,  913  n.  1. 

Medicated  Liquors 

intoxicating   quality  of,   knowledge  as  to, 
717. 

{See  Intoxicating  Liquoes.) 

Medicine 

common  knowledge  as  to,  911. 

facts  commonly  known  regarding,  766. 

{See  Social  Lite.) 

intoxicating   quality   of,   knowledge   as   to, 

716,  717. 

{See  Intoxicating  Liquors.) 
medical  opinion,  trend  -of,  facts  as  to,  914, 

914  n.  2. 
special  knowledge  as  to,  911  et  seq. 

qualifications  of  witness,  913. 
state  of  medical  knowledge,  914. 
terms  relating  to,  knowledge  of,  825. 

Memoranda 

agents,  use  of,  by,  1346. 

(See  also  Foemee  Evidence.) 

Memory 

facts   affecting,   common   knowledge   as  to, 
769,  709  n.  3. 

Mendacity 

common  knowledge  as  to  habits  of,  768. 

Mensuration 

rules  of,  commonly  known,  722,  722  n.  2. 
{See  Common  Knowledge.) 

Mental  Conditions 

continuance  of,  when  inferred, 
insanity,  975. 
{See  also  Insanity;  Mental  States.) 

Mental  States 

admissions,  proof  by,  1304. 

( See  Admissions.  ) 
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Mental  States  —  cont'd. 

adverse  claim,  consistency  with,  provable, 
1399. 

{See  Admissions  by  Conduct.) 
agents,  declarations  by,  1349. 
emotions,  common  knowledge  as  to,  769. 
falsehood, 

{See  Falsehood.) 


grief, 

intent, 

intention, 

knowledge, 

motive, 

notice, 


(See  Gbief.), 

{See  Intent.) 

{See  Intention.) 

{See  Knowledge.) 

(See  Motive.) 


{See  NOTicaB.) 
relevancy  required,   1349. 

(See  also  Mental  Condition.) 

Mercantile  Agencies 

(See  Commercial  Agencies.) 
Meridian  Lines 

judicial  knowledge  as  to,  651,  651  n.  6. 
Messages 

executive,    judicial   knowledge   as    to,    646, 
646  n.  2. 

Metheglin 

intoxicating  quality  of,  not  known,  711,  711 
•rt.  10. 

(See  Intoxicating  Liquobs.) 

Methodist  Episcopal  Churcli 

common  knowledge  as  to,  774,  774  nn.  9,  13. 
Mexico 

laws  of,  judicial  knowledge  as  to, '  586,  586 

re.  10. 
laws   of,   not   judicially   known,    589,    589, 
n.  8. 

Military  Governors 

orders  of,  judicially  known,  648,  648  n.  2. 
federal  courts,  648,  648  n.  3. 

Millwright's  Tables 

court  or  jury  may  consult,  859c,  859c  n.  24. 
Mind 

manifestations,  usual,  knowledge  as  to,  769. 

Mineral  Wool 

common  knowledge  as  to,  765,  765  n.  9. 
Mining 

appliances,  tools,  etc.,  facts  as  to,  908,  908 

«.  8. 
claims,   location   of,   common   facts   as   to, 

822,  822  re.  4,  823. 
common  knowledge  as  to  methods  of,  etc., 

822,  822  n.  7. 
construction,  908,  908  mre.  2  et  seq. 

mines,  special  knowledge  as  to,  908,  908 
nn  2  et  seq. 
danger  incident  to,  knowledge  as  to,  822, 
822  nn.  5,  6. 

special  knowledge,  908,  908  n.  3. 


Mining  —  cont'd. 

duties  of  officers,  employees,  etc.,  908,  908 

n.  9. 
historical  development  of,  795. 

(See  History.) 
minutiae  of  art  must  be  proved,  823,  823 

n.  4. 
operations,  908,  908  nn.  7  et  seq. 

expense  of  conducting,  908,  908  n.  10. 
salt  well,  boring  of,  knowledge  as  to,  823. 

823  n.  4. 
special  knowledge  as  to,  908. 

Mining   Engineering 

(See  Engineering.) 
Ministers 

foreign,  judicial  knowledge  as  to,  639,  639 
n.  4. 

Minutes 

(See  Time.) 

Misdemeanors 

special  inertia  as  to  proof  of,  1016  n.  2. 
(See  also  Burden  of  Evidence.) 

Misleading  Inducements 

actual  effect  on  the  mind  immaterial,  1472 
n.  14,  1506,  1506  n.  1,  1507,  1607  n.  2, 
1508,  1508  n.  1. 
jury,  a  question  for,  1472  n.  14. 
persons  in  authority,  assumption  as  to, 
1521,  1521  n.  5. 
arrest,  effect  of,  1530,  1530  nn.  1  et  seq., 
1531,  1531  n.  3. 
chained,  1530,  1530  n.  7. 
considerations  suggesting  rejection,  1531, 
1531  nn.  1,  2,  1533,  1533  rm.  1,  2. 
minors,     amenability    to     suggestion, 

1531  n.  2. 
validity    of    suggestion    denied,    1531, 
1531  nn.  3,  4. 
counsel,  presence  of,  1530  n.  1. 
district  attorney,  statements  to,  1530  n. 

duress  by  physical  discomfort,  1530  n.  11. 

handcuffed,  1530,  1530  n.  6. 

ignorance  of  declarant,  effect  of,  1533  n. 

invalidity  of,  1532,  1532  rm.  1  et  seq. 

outside  the  state,  1532  n.  2. 
questions,  response  to,  1530  n.  1. 

modern  English  rule,  1530  n.  1. 
statements  in  presence,  1530  n.  1. 
stocks,  placing  in,  1530,  1530  n.  8. 
tied  hand  and  foot,  1530,  1530  n.  5. 
what  constitutes,  1530  n.  2. 

presence  of  oflSoer,  1530  n.  2. 

undisclosed  intention  of  officer,  1530  n. 
2. 
confessions  rejected  if  influenced  by,  1483 

et  seq. 
crime  on  trial,  inducement  must  apnlv  to. 

1497  n.  12.  "^  ' 

discomfort,    1509. 

physical,  1509,  1509  nn.  1  et  seq. 
excitement,   effect   of,    1512   n.   3,    1530, 

1530  n.  9. 
fear,  1486. 

arrest,  effect  of,  not  sufficient,  1486  n 
1. 

duress,  contrasted,   1486,   1486  n.  8. 
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Misleading  Inducements  —  cont'd. 

confessions  rejected  if  influenced  by  —  con. 
fear  —  cont'd. 

kinds  of  fear,  1486,  1486  nil.  1  et  seq. 
power  of,  1486. 

truth,  how  far  inconsistent  with,  1486, 
1486  n.  2. 
firearms,   effect  of,   1513,   1513  nn.   1   et 
seg. 
extorting    confessions    by    means    of, 

1513,  1513  n.  7. 
knowledge  of  declarant,  1513,  1513  n. 
6. 
hope  and  fear,  1485. 

actual  mental  state,  1488. 

(a)  subjective  considerations,  1490. 
children,  1491,  1491   nn.  1  et  seq. 

suggestion,  amenability  to,  1491, 

1491  nil.  2.  3. 
feeble-minded,    1491,    1491    nn.    3, 

6,  7. 
insanity  of  crime,  1492. 

characteristic  imprudence,  1492, 

1492  nn.  1  et  seg. 
intoxication,   1493,   1493  nn.   1   et 

seg. 
delirium  tremens,  effect  of,  1493 

n.  3. 
expert  testimony,  as  to,  1493  n. 

8. 
prosecution,   action   of,  not  im- 
portant, 1493,  1493  nn.  4,  5. 
psychology  of,  1493,  1493  n.  9. 
stages   of,   1493,   1493   nn.   7   et 

seq. 
weight,  a  question  of,  1493  «.  8. 
pain,  1494,  1494  nn.  1,  2. 
resistance     to     pressure,     mental 
power   of,    1490,   1490    H".    1   et 
seq. 
sleep,  1494,  1494  n.  3. 
wounds,  1494,  1494  nn.  4,  5. 

(b)  objective  considerations,  1495. 
discontinuance      of       proceedings, 

1498,  1498  nn.  1  et  seg. 
in  other  cases,   1498,  1498  n.  8. 
withdrawal   of    offer,   effect    of, 
1498  n.  2. 
hope,  1495. 

motive  must  operate,  1495,  1495 

nn.  1   et  seq. 
vagueness  not  fatal  to  admissi- 
bility, 1495,  1495  nn.  6  et  seq. 
inducement     must     be     material, 
1496. 
"  clean     breast,"     not     enough, 

1496,   1496  H.  4. 
moral     exhortations,   not     suffi- 
cient, 149fi,  1496  nn.  1  et  seq. 
mercy,    recommendation    to,    1497, 

1-1  ilT  nn.  6  cl  seg. 
mitigation  of  sentence,  etc.,   1497, 

1497  nn.  13.  14. 
modifying  punishment,  1501. 
"  persons     in     authority,"     who 
are,  1501,  1501  nn.  1  et  seg. 
pardon,  hope  of,  1499,  1499  nn.  1 
el  seg. 
approvers,  rules  regarding,  1500, 
1500  nn.   1  et  seg. 
more   modern   doctrine,    1500, 
1500  nn.  3,  5,  6. 


Misleading  Inducements  —  cont'd. 

confessions  rejected  if  influenced  by  —  con. 
hope  and  fear  —  cont'd. 

actual  mental  state  —  cont'd. 

(b)  objective   considerations  —  con. 
pardon,  hope  of  —  cont'd. 

"  telling  the  truth,"   1499,   1499 
n.  7." 
pecuniary  reward,   1502,  1502  nn. 
1  et  seg. 
infirmative  suggestions,  1502. 
operation    of,    must   be    shown, 
1502  H.  3. 
punishment    averting.    1497,    1497 
nn.  1  et  seg. 
arrest,  etc.,  release  from,   1497, 
1497    "".    4,   5. 
treatment,  changes  in,   1501,  1501 
nn.  5  et  seq. 

(c)  continuance    of,    assumed   when, 

1497  n.  12.  1503,  1503  nn.  1  et 
seq. 
jury,  function  of,   1503,   1503  nn. 

7,8. 
modifying     circumstances,      1504, 
1504  nn.  1  et  seg. 
different  persons,  confessions  to, 

1505,  1505  nn.   1,  4. 
distinct  offences,  declarations  as 

to,  1505,  1505  nn.  7,  8. 
facts  of  each  case.  1504,  1504  nn. 

4  et  seq. 
impossible    pronjises.    effect   of, 

1505,   1505  n.  6. 
lapse  of  time,  1504,  1504  nn.  5, 

6. 
officials,    successive,    statements 

to,  1505,  1505  nn.  2  et  seg. 
warning,  effect  of,  1505  n.  4. 
presumptions      and     assumptions, 
1503,  1503  nn.  3  ct  seq. 
how  proved,  1489. 
necessity  for  establishing.  1488. 
cause  and  effect,  relation  of,  must 

be  shown,  1489,  1489  ».  2. 
duress,   a   question   of,    1488. 
correlated  motives,   1487. 
extension  of  scope  of  rule.  1507,  1507 
nn.  1  ct  seg. 
misleading  motives  other  than  hope 
and   fear,    1507.    1507    nn.  4   et 
seg. 
emplovment.     securing    of,     1507, 

1507  n.  6. 
relieve  another,  1507.  1507  n.  5. 
initiative    taken   bv    accused,    1497    H. 
13. 
distinct  offences,  confession  of,  1508, 
1508  ».  4. 
logic  vs.  procedure,  1508,  1530,  1530  n. 
12, 
inducements   bv  persons  not  in  avi- 

thority,  1508,  1508  n.  2. 
inducement    discovered    bv    accused, 

1508,  1508  n.  3. 
mistake  as  to  official  character.  1508, 
1508  ».  5. 
restriction  on  scope  of  rule,  1506. 
Baron     Parke's     suy^ostion,      1506, 
1506  n.  2. 
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misleading  Inducements  —  cont'd. 

confessions  rejected  if  influenced  by  —  con. 
hope  and  fear  —  cont'd. 

"  state's  evidence,"  acting  as,  1497  n. 
12. 
confession  admissible,  if  condition  is 
broken,  1408  J).  7,  1500,  1500  nn. 
1  et  seq. 
mental  alarm,  1509,  1509  nn.  6,  7. 
pain,  1510,  1510  nn.  1  et  seq. 
fear  of,  1510,  1510  n.  3. 

duress,  amounts  to,  when,  1510, 1510 
nn.  1,  4. 
flogging,  1510,  1510  n.  2. 
threats  of,   1511,  1511  nn.  1  et  seq. 
dark   room   of  jail,   confinement  in, 

1511  H.  2. 
mental  suffering,  1511,  1511  n.  2. 
female,  exposing  body  of,  1511  n. 

2. 
searching  house,  1511  n.  2. 
subsequent,    admissible    when,    1511, 
1511  «.  4. 
"  persons  in  authority,"  who  are,   1521, 

1521  nn.  1  et  seq. 
.    authority,  delegation  of,  1521,  1521  nn. 
3,  4. 
bystanders  not,  1529,  1529  n.  1. 
court,  function  of,  1529  n.  1. 
fellow  prisoners,  not,  1529,  1529  nn.  7 
et  seq. 
officer,  implied  assent  of,  1529,  1529 
n.  8. 
friends  are  not,  1.529,  1529  nn.  2  et  seq. 
contrary  views.  1529  nn.  2,  9. 

English  rule,  1529  n.   9. 
officer's     presence,     effect     of,     1529, 
1529  nn.  5.  6. 
probative    force,    how    affected,    1529, 
1529  n.  10.  1530,  1530  n.  10. 
assumption   of  guilt,   1530,    1530  n. 
10. 
procedure,  operation  of,  1484. 
fear,   1486. 

18tb   and   19th  centuries,  character- 
istic rtiles  of,  1486. 
police  and  sportsmanship,  1484. 
reasons  for  the  rule,  1485,  1485  nn.  1 
et  seq. 
punishment.   1512. 

threats  of,  1512.  1512  nn.  1  et  seq. 
arrest,   1512,  1512  nn.  1,  4,  5. 
vagueness,  effect  of,  1512  re.  1. 
reason,  use  of,  1483,  1483  re.  7. 

fear.  1486,  1486  n.  7,  1487,  1487  re.  3. 
infirmative  considerations,  1484. 
peremptory  rejection,  how  far  rational, 

1485,  1485  n.  6. 
unconvincing  inducements,   1485,   1485 
nn.  7  et  seq. 
rule  stated,  1483,  1483  nn.  1  et  seq. 
statement  voluntary,   1483,   1483  n.  6. 
force  and  fraud,  'l483,  1483  n.  6. 
fraudulent    sale    of    chattels,    1483, 
1483  n.  6. 
threats  and  promises,  1514. 

arrest,  threat  of,  1530,  1530  re.  13. 
collateral  matters,   1514. 

how  far  rule  applies  to,  1514,  1514 
nn.  1  et  seq. 
handcuffs,  removal  of,  1514,  1514 
n.  5. 


Misleading  Inducements  —  cont'd. 

confessions  rejected  if  influenced  by  —  oon. 
threats  and  promises  —  cont'd. 
collateral  matters  —  cont'd. 

how  far  rule  applies  to  —  cont'd. 
separation  from  others,  1514,  1514 

re.  7. 
wife,  permission  to  see,  1514,  1514 
re.  6. 
Illinois  rule,  1514  n.  4. 
independent  matters,   1515. 

compromising  with   injured   person, 

1515,  1515  n.  3. 
future  employment,  1515,  1515  re.  4. 
official  suggestion,  effect  of,   1515 
n.  3. 
reward,  securing  a,  1515,  1515  re.  1. 
mob  violence,  effect  of,  1530  re.  4. 
deception,  1538,  1538  nn.  1  et  seq. 
attorney,  impersonation  of,  1538  re.  6. 
confidence,  breach  of,  1538a,  1538a  rere.  1 

et  seq. 
false  impersonation,   1538b,   1538b  nn.  1 
et  seq. 
attorney  representative  of,  1538  re.  6. 
false  statements  to  accused,  1538a  re.  2. 
scope  of  procedural  rule,   1538,   1538  re. 
4,  1538d,  1538d  nn.  1  et  seq. 
fairness    to    prisoner,    not    an    object, 
1538,  1538  nn.  5,  6. 
assuming  guilt,  1538  re.  4,  1538a  re. 
2,  1538c,  1538c  nn.  4,  5. 
logical  basis  assigned,  1538d  re.  1. 
"  voluntary."    statement    procured    by 
treachery,  etc.,  is,  1538d,  1538d  nn. 
1  et  seq. 
unfair  treatment,  1538c. 

eavesdropping,  1538c,  1538c  rere.  1,  2. 
prayer,  declarant  in,  1538c,  1538c  re. 
2'. 
intoxication,  confession  during,  1538o, 
1538c  11.  3. 
duress  distinguished,  1480. 
illegality,  1539. 

moral  or  religious,  1516,  1516  nn.  1  et  seq. 
"better  tell  the  truth,"   1517,   1517  rere. 
1  et  seq. 
confession  prima  fade  admissible,  1517, 
1517  )").  1  et  seq. 
contrary  views,  1517,  1517  rere.  4,  5, 
1518,  1518  rere.  1,  2,  1519,  1519 
nn.  1  et  seq. 
direct  statement  of  benefit,   1519, 
1519  «..  6. 
death,  fear  of,  impending,  1516,  1516  n.  9. 
Joy's  estimate  of  value,  1516  re.  1. 
judicial  disapproval,  1516  re.  1. 
obliging  third  person,  1516,  1516  n.  3. 
"  persons  in  authority,"  inducements  by, 
1516,  1516  nn.  5  'et  seq. 
belief    of    declarant   in   character   not 
sufficient,  1522,  1522  rere.  1  et  seq. 
a  different  view,  1522,  1522  rere.  4,  5. 
authority  over  proceedings  must  be 

shown.  1523,  1523  re.  4. 
deputy  sheriff  not  in  charge  of  jail, 

1523  re.  3. 
detective  impersonating  officer,  1522, 

1522  re.  2,  1523  n.  3. 
jailer's    family,    members    of,    1522, 

1522  re.  1,  1,523  n.  2. 
prison  guard,  1523  re.  2. 
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Misleadinig  Inducements  —  cont'd. 
moral  or  religious  —  cont'd. 

"  persons  in  authority,"  inducements  by 
—  cont'd. 
committing  magistrates,  1526,  1526  nn. 
1  et  seq. 
magistrate's  clerk,  1526,  1526  n.  2. 
rejection  of   involuntary  statement, 

1526,  1526  n.  3. 
wisdom  of  receiving  defendant's  ex- 
planation, 1526,  1526  n.  4. 
silence,    privilege    of,    may    be    a 
snare,   1526  n.  4. 
injured  persons,  1527. 
officers,  1523. 

deputation,  temporary,  not  suflSoient, 

1523  n.  3. 
implied  assent  of,  1524. 
bystander,     unauthorized    remark 

by,  1524,  1524  n.  5. 
presence  in  jail,  at  unusual  hour, 
etc.,  1524,  1524  nn.  3,  4. 
questioning    alone    does  not  in- 
validate, 1524  n.  4. 
jailers,  1523,  1523  nn.  2,  3. 
public  policy  of  procedural  rule,  1523 
n.  3,  1524a,  1524a  nn.  1  et  seq., 
1538,  1538  nn.  1  et  seq. 
duress  excluded,  1524a  n.  4. 
French     system    compared,     1526, 

1526  n.  4,  1543b  n.  4. 

official  superiors,  not  necessarily,  1521, 
1521  n.  6,  1528,  1528  n.  8. 
authority  must  relate  to  proceedings, 
1528  n.  8. 
private  prosecutors,  1527. 

English    rule,    1527,    1527    nn   1    et 
seq. 
attorneys,  agents,  etc.,  1527,  1527 

nn.  3  et  seq. 
constables  and  other  officers,  1527, 

1527  n.  5. 

moral  authority,  1527. 

master  and  servants,  1527,  1527 
n.  9. 
offence  must  concern  master, 
1527  n.  11. 
master-mariner  and  sailor,  1527, 

1527  n.  8. 
prosecutor,  liability  to  become, 
effect  of,    1527,    1527   nn.   10, 
11. 
prosecutor's     family,     statements 
by,  1527  n.  2. 
adopting   statements    of  others, 

1527  n.  2. 

not     binding     in     absence     of 
agency  or  adoption,  1527  n.  2. 
public  prosecutors,  1525,  1525  nn.  1  et 
seq. 
United  States  rule,  1528. 
federal  courts,  1528,  1628  nn.  5  et 
seq. 
prosecuting    officers    of    depart- 
ments, 1528,  1528  nn.  7,  8. 
following  English  rule,  1528,  1528 

n.  2. 
majority  view,   admitting  confes- 
sion, 1528,  1528  n.  3. 
employer,  a  person  in  authority, 

1528  n.  2. 


Misleading  Inducements  —  cont'd. 
moral  or  religious  —  cont'd. 

"  persons  in  authority,"  inducements  by 
—  ccmt'd. 
public   prosecutors  —  cont'd. 
United  States  rule  —  cont'd. 

majority   view,    admitting   confes- 
sion —  cont'd. 
trustworthiness,     how    far     af- 
fected, 1528,  1528  n.  4. 
retraction  by  officer,  effect  of, 
1528  n.  3. 
warning,  effect  of,  1525  n.  1. 
"you  had  better  confess,"  1520. 

declaration  not  rendered  involuntary, 
1520,  1520  n.  2. 
contrary  ruling,  1520,  1520  nn.  3  et 
seq.,  1523,  1523  n.  5. 
wife  of  officer,  1523  n.  1. 
self-incrimination  distinguished,  1480. 
suspicion,  effect  of,  1537. 

warning  not  required,  1537,  1537  nn.  2,3. 
Texas,   rule  prevailing  in,   1537,   1537 
n.  4. 
warning,  statutory,  1534,  1535,  1535  nn.  1 
et  seq. 
by  whom  given,  1535,  1535  n.  11. 
another  officer,  1535  n.  9. 
assent  of  officer,  1535,  1535  n.  14. 
exact   language   of,   not   essential,   1535, 
1535  nn.  6,  7. 
English  rule,  1535  n.  3. 
giving  of,  how  proved,  1534,  1534  nn.  11, 

12. 
how  far  required,  1534,  1534  nn.  1  et  seq., 
1535,  1535  n.  12. 
actual    arrest,    essential    when,    1534, 

1534  nn.  3  et  seq.,  1534  n.  3. 
English  rule,  1534  n.  3. 
independent    relevancv,    1535,    1535   n. 

13. 
res  gestce,  1535,  1535  n.  13. 
private  prosecutor,  1534  n.  3. 
repeating   confession    to    officer,    1535, 

1535  n.  12. 

material     departures,    what    are.     1535, 

1535  n.  10. 
minor  procedural  variations  unimportant, 

1535,  1535  nn.  8,  9. 
strict  enforcement,   1536,   1536  nn.  1  et 
seq. 
Texas  rule,  1536,  1536  nn.  2  et  seq. 
admissions   by   conduct,    1536,    1536 

n.  3. 
jury  leaving  question  to,  1536,  1536 
n.  4. 
too  remote,  ineffectual,  1634,  1534  n.  8. 
subjective    considerations,    1534    n.    9, 
1535  /-.  11. 
wish,   demand   or   request,    1520,   1520  nn. 

10  et  seq. 
{See  CONFESSIONS;  Duress;  Self-Inokim- 

INATION.) 

Misstatements 

correction  of,  179. 

(See  also  Adwinistration ;  Judge.) 

Mistake 

parol  proof  of,  inertia  as  to,  1011. 

(See  also  Burden  of  Evidence.) 
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Mixed  Beverages 

intoxicating   quality  of,   knowledge   as   to, 
711. 

(See  Intoxicating  Liqttoes.) 

Modification 

documents,  in  equity,  inertia  as  to,  1007. 
(See  also  Burden  of  Evidenoe.) 

Momentum 

laws  of,  knowledge  as  to,  703,  703  n.  8. 
{See  Common  Knowlebge.) 

Months 

days,  number  of,  in,  known,  728. 

days  of,  relation  to  those  of  week,  704,  704 

n.  4,  728. 
order  of,  knowledge  as  to,  704,  704  n.  3. 
{See  Common  Knowuhdge. ) 

Moon 

rising  and  setting  of,  knowledge  as  to,  728. 
{See  Common  Knowu^ge. ) 
Moral  Certainty 

{See  Certainty.) 
Morphine 

effects  of,  special  knowledge  as  to,  912,  912 
nn.  4,  5. 

Mortality  Tables 

facts    shown    by,    commonly    known,    732, 

859c,  859c  nn.  3,  6,  892. 
special  knowledge  as  to,  892,  892  nn.  4,  5. 

Mortgage 

inertia  as  to  parol  proof  of,  1012. 
parol  proof  of,  inertia  as  to,  1012. 

{See  also  Burden  op  Evidence.) 

Motion  to  Direct  a  Verdict 

direction  against  actor,  398. 

application  of  rule  of  law  to  constituent 

facts,  a.  question  of  law,  398. 
evidence   may    be   introduced   by   either 

party,  398. 

(1)  no  sufficient  evidence  by  actor,  398. 

(2)  conclusive  defense  disclosed,  398. 
not  made  when  evidence  is  oral,  398. 

direction  in  favor  of  actor,  399. 

a  contrary  view  in  North  Carolina,  399. 
actor  may  be  either  plaintiff  or  defend- 
ant, 399. 
an  uncontrovertible  case  presented,  399. 
evidence  of  own  witnesses,  399  n.  1. 
no  order  in  case  of  reasonable  conflict, 
399  n.  1. 
evidence  may  be  elicited  by  either  party, 

399. 
no  sufficient  defense  offered,  399. 

moving  for  limited  judgment,  399. 
rule  in  criminal  cases,  399. 
eflfect  of  motion  in  admitting  facts,  397. 
effect  of  waiver,  404. 
early  motion   to   withdraw   must  be  re- 
newed, 404. 
failure  to  raise  question  before  the  evi- 
dence is  closed,  404. 
hearing  on  counterclaim,  404. 
equivalent  to  demurrer  to  evidence,  397. 
all    fair    inferences    in   favor   of   party 
against  whom  motion  is  made,  400. 


Motion  to  Direct  a  Verdict  —  cont'd. 
function  of  judge,  397. 
where  both  parties  move  to  direct  a  ver- 
dict, 397. 
judge  sitting  as  a  jury,  407. 

same  rulings  as  on  jury  trial,  407. 
nominal  or  actual  verdicts,  403. 

administrative  considerations,  403. 
party  moving  may  be  required  to  rest,  402. 
early  rule  that  moving  party  must  rest, 
402. 
time  for  making  motion,  400. 
argument  after,  too  late,  400. 

judge  may  direct  a  verdict  sua  sponte, 

400. 
motion  as  of  right  at  close  of  all  the  evi- 
dence, 402. 
an  administrative  advantage  in  post- 
poning decision,  402. 
motion  made  after  opening,  401. 
administrative  precautions,  401. 
power  denied,  401. 
too  late  after  argument,  400. 

{See  also  Use  of  Reason.) 

Motive 

admissions  as  to,  1399. 

{See  Admissions  bt  Conduct.) 
agents,  declarations  by,  1349. 

{See  also  Mental  States.) 
common  knowledge  as  to,  769. 

Motormen 

special  facts  testified  by,  927,  927  ii.  11. 

Mountains 

geographical  facts  regarding,  knowledge  as 
to,  735,  735  n.  16,  739,  739  n  2. 
{See  Geoqbaphy.) 

Municipal  Agents 

acquiescence  by  silence,  1419. 

{See  Admissions  bt  Conduct.) 
silence,  acquiescence  by,  1419. 
{See  also  Agents.) 

Municipal  Corporations 

statutes  regulating,  judicially  known,  623. 

Municipal  Courts 

foreign,  seal  of,  must  be  proved,  689,  689 

n.  5. 
judicial  knowledge  as  to,  665,  665  n.  3. 

Municipal  Ordinances 

{See  Local  Regulations) 

Municipalities 

creation  in  pais,  knowledge  as  to  facts  of, 
752,  752  n.  6. 

Municipality 

legislative  department  of,  judicially  known, 

660,  660  n.  8,  662,  662  n.  3. 
officers  of,  knowledge  as  to,  651. 


N 


Name 


statute  establishing,  public,  when,  623,  623 
n.  7. 
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Names 

town^.  of,  knowledge  as  to,  750,  750  ii.  18. 

Narrative 

excluded  in, 

admissions  by  silence,  1414  ti.  8,  1419. 

(See  Admissions  by  Conduct.) 
agents,   declarations  by,    1346,    1348  nn. 

14,  16,  17. 
silence,  admissions  by.  1414  «.  8,  1419. 

Nation 

boundaries    of.    knowledge    as    tn.    735,   735 
nil.  1  et  seq. 

(Kec  Geogeapht.) 
history  of,  common  knowledge  as  to,  786. 
(See  History.) 

National  Conventions 

power  to  bind  partv,  knowledge  as  to,  773, 
773  «.  1. 

National  Courts 

common  law,  judicial  knowledge  as  to,  584. 

appeal,  knowledge  on,  585. 
house  of  lords,  585. 
United  States  supreme  court,  585. 
constitutions,  knowledge  as  to.  598. 
judicial  knowledge  as  to, 

foreign  law,  601. 

private  statutes,  600. 
public  statutes,  judicially  known,  599. 
United  States  supreme  court,  599,  599  n.  3. 

National  Parties 

historical  facts,  knowledge  as  to,  799. 

Natural  Gas 

historical  facts  regarding  use  of,  795,  795 

n.  2. 
mechanical  devices  for  extracting,  etc.,  820, 

820  n.   4. 
properties  of.  knowledge  as  to,  719. 
(.sVe  Common  Knowledge.) 

Natural  History 

special  knowledge  as  to,  909. 

Nature,   Facts    of,    Common   Knowledge 
as  to 

divisions  of  time,  704. 
'     properties  of  matter,  705. 

Nautical  Matters 

(iSVe  Makitime  Affairs.) 
Naval  Matters 

(See  Maritijie  Affairs.) 
Naval  Stores 

manufacture  of,   common  facts  as  to,  823, 
823  II.  5. 

Navigation 

rules  of.  under  Orders  in  Council,  7S4.  784 
n.  3. 


Nee 


essaries 


what  are,  for  infant,  knowledge  as  to,  695 
n.  3. 


Necessity     for     Using     Secondary    Evi- 
dence 

a  reconciling  element,  473. 
grounds  of  necessity,  474. 
difficulty  of  proof,  474. 

difficulty  may    inhere    in    the  subject- 
matter,  474. 
ancient  facts,  474. 
circumstantial  evidence,  474. 
inference  of  witnesses,  474. 
documents,  474. 

(iS'ee    DOCUMENTAKT    EVIDENCE.) 
witnesses,   474. 
necessity  for  corroboration,  473,  476. 
defined,  473. 
deliberative  facts,  477. 
illustrations  of  application,  476. 
simile  of  the  combat,  476. 
simile  of  the  scales,  476. 
necessity  for  establishing,  473,  475. 
defined,  473. 
burden   of   evidence,   alone   affected,   475 

«.  1. 
illustrative  instances,  475. 
scope  of  necessity,  473. 

alternative  means  of  proof,  not  material, 
473. 
deposition,  473. 
witness,  473. 

(See  also  Best  Evidence  Rule.) 

Negative  Allegations 

(See  Allegations.) 

Negative  Evidence 

comments  of  court,  178. 
positive  evidence,  contrasted  with,  25. 
(See  also  Evidence.) 

Negative  Facts 

defined,  50. 

burden  as  to  proof  of,  978  ».  5,  979  n.  1, 
983  ti.  1. 

(See  Burden  op  Evidence.) 
onus  as  to  proof  of,  978  ii.  5,  979  v.  1,  983 

n.  1. 
positive  facts  contrasted  with.  50. 
Bentham,  50,  50  n.  7. 
Mill,  50  n.  5. 
Whately,  50,  50  ii.  6. 
proof  of,  inherent  difficulties  in,  50. 

affirmation  more  credible  than  denial,  50. 
circumstantial    proof   of  negative   facts, 
50. 
limitations  on  this  proof,  50. 
proof  easier  than  disproof,  50. 
qua  lit II  m  of  evidence,  required,  980. 
(See  Burden   or   Evidence.) 

Negligence 

function  of  jury,  123. 

action  of  appellate  court,  125.  125  n.  6. 
find  constituent  facts,  125. 
how  far  controlled  by  now  trials,  124,  124 
till.  1.  2. 
action  of    apjiollate    courts,    124,   124 
n.  3. 
hypothetical  questions  as  to  controverted 

facts,  124,  124  >i.  6. 
when  exercised,  125. 
find  truth  as  to  controverted  facts,  125, 
126  «.  4. 
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Negligence  —  cont'd. 
function  of  jury  —  cont'd. 
when  exercised  —  cont'd. 
in  legally  ambiguous  cases,   125,   125 
n.  3. 
question  for  judge,  when,  123. 

acts  clearly  negligent,  124,  124  n.  3. 
no  evidence  of  negligence,  124. 
use  of  reason  in,  123. 

(See  also  Use  of  Reason.) 

Negotiable  Instruments 

law  merchant,  regarding,  592,  592  n.  3. 
Negroes 

inferiority  to  white  race,  known,  769,  769 

n.  2. 
mendacity  of,  facts  as  to,  768,  768  n.  2. 

NexT  Trials 

granting  of,  306-331. 

(j8ee  JtJET.) 

New  York  City 

elevated  railroads   in,   history  of   develop- 
ment, 806,  806  n.  1. 
mail,  course  of  in,  known,  696  n.  8. 
{See  Common  Knowledge.) 

NeTvspaper 

acquiescence,  proof  of,  from  reading,  1406. 

(See  Admissions  by  Conduct.) 
circulation  of,  knowledge  as  to,  700  n.  7. 

{See  Common  Knowledge.) 
embarrassing  the  administration  of  justice, 

238. 
improper  influence,  240. 
intimidation,  241. 
past  proceedings,  239. 
place  of  publication,  243. 
reading,  proof  of  acquiescence,  1406. 
special  orders  as  to  publication,  242. 
{See  also  Administration;  Contbimpt.) 

Non-Actor 

defined,  373. 

acceptance  of  burden  of  proof  by,  942. 

burden  of  proof,  acceptance  by,  942. 

Northampton,  Assize  of 

{See  Assize  of  Northampton.) 

"  Northampton  Tables  " 

judge  or  jury  may  consult,  859c,  859c  n.  9. 
{See  also  Mortality  Tables.) 

Norrray 

laws  of,  not  judicially  known,  589,  589  n.  9. 
Notary  Public 

judicial  knowledge  as  to  office  of,  591,  591 
nn.  8  et  seq. 

Notice 

acquiescence  from  failure  to  object,  1413. 
admissions  as  to,  1399. 

{See  Admissions  by  CoNDUcrr.) 
documents,  proof  by,   1416. 
writings,  proof  by,  1416. 

{See  also  Mental  States.) 

Notoriety,  General 

knowledge,  common,  relation  to,  699. 
{See  Common  Knowledge.) 
7 


Novation 

account,  failure  to  object  to,  1411  n.  2. 

{See  Admissions  by  Conduct.) 
failure  to  answer  account,  1411  n.  2. 

Nnl  Tiel  Record 

issue  for  judge,  152. 
judgment  of  sister  states,  153. 
{See  also  Judge.) 

Number 

judges,  judicial  knowledge  as  to,  674,  674 

n.  1. 
witnesses,  requirement  as  to,  987. 
(See  Burden  of  Evidence.) 

Numbering 

house,  knowledge  as  to,  747,  747  n.  14. 

{See  Geography.) 
towns,  knowledge  as  to,  750,  750  n.  19. 

Nuncupative  Will 

{See  Wills.) 
Nurses 

qualifications  of,   as   witnesses  to  medical 
facts,  913,  913  n.  4. 


Oath 

administration  of,  199. 

administrative  function,  199. 
by  telephone,  invalid,  203. 
who  may  administer,  199  n.  2. 
notaries  public,  199  n.  2. 
ancient  and  modern  meanings,  199  n.  2. 
form  of,  199. 

immaterial,  when,  203. 

administrative  details,  203. 
must  bind  conscience  of  witness,  199. 
hearing  on  voir  dire,  199. 

onus  on  objecting  party,  199. 
religious   belief   assumed    to    con- 
tinue, 199  n.  4. 
change  may  be  shown,  199  n.  4. 
perjury  in  use  of  other  oaths,  199  n.  2. 
ordeal  by,  988  n.  2. 
qualifications  for  taking,  200. 
belief  in  God,  200. 

atheists  incompetent  at  common  law, 
200  nn.  1,  3. 
belief  in  future  punishment,  200. 

in  the  present  life,  suflScient,  200  n.  1. 
Louisiana,  position  of,  200  n.  1. 
children,  202. 

a  contrary  view,  200  n.  1. 
appellate  court,  action  of,  202. 
examination  by  trial  judge,  202. 

suggested  improvement,  202. 
intelligence    as   a   test  of  competency, 
202  n.  11.  ■' 

feeble-minded    and    insane  persons,   202. 

202  n.  14. 
method  of  inquiry  as  to,  201 
declarations  of  witness,  201. 
evidence  of  extrinsic  facts,  201. 
witness,  examination  of,  201. 
American  practise,  201. 
dilemma  of  trial  judge,  201. 
theological    instruction    under    order    of 
court,  201. 
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Oath  —  cont'd. 

right  of  affirmation  limited  to  Quakers,  203 
n.  13. 
New  Jersey  rule,  203  n.  13. 
single,  value  of,  990. 
value  of  single,  990. 

{See  also  Administeatiow. ) 

Objective  Relevancy 

defined,  55. 

Stephen's  definition,  55,  55  n.  3. 
concatenation  in  the  facts  of  nature,  55. 

ca\isation,  influence  of,  55. 

Greenleaf's  statement,  55. 

importance  of,  on  cross-examination,  55. 

space  relations,  55. 

time  relations,  55. 
unconditioned,  57. 

(See  also  'Relevasct.) 

Offences 

burden  of  evidence  as  to  grades,  996f. 
grades  of  burden  of  evidence  as  to,  996f. 
special  inertia  regarding,  1016. 
{See  BuBDEN  or  Peoof.) 

Offer 

agents,  declarations  by,  1348. 
compromise, 

{See  CoMPBOMisE,  Oftee  op.) 

Offers  of  Compromise 

{See  CoMPBOMiSB,  Offees  op.) 

Office 

statutes  as  to,  deemed  public,  620,  620  nn. 
1,  2. 

Office,  Tenure   of 

{See  Tentjee  of  Office.) 

Officer 

nautical   duties  of,  knowledge  as   to,   901, 
901  n.  5. 

{See  Abbest;  Confessions.) 

Officers 

corporate    judicial   knowledge   as   to,    625, 

625  n.  12. 
railroad,    duties  of,   facts   as  to,   920,   920 

n.  3. 

Officers,  Prosecuting 

(See  Peosectjtinq  Ofpioees.) 

Official  Proceedings 

judicial  knowledge  aa  to,  642  et  seq. 
correspondence,  643. 
publications,  644. 

printed  copies,  644,  644  n.  1. 

Official  Records 

consultation  by  judge,  sua  sponte,  853,  855 
n.  1. 

Obolihoa 

intoxicating   quality   of,   known,    709,   709 
n.  3. 

{See  INTOXIOATTNG  LlQTTOES.) 

Oleomargarine 

color  of,  knowledge  as  to,  777,  777  n.  1. 
notorious  facts  concerning,  840,  840  n.  2. 


Omnia  Contra  Spoliatorem 

a  double  basis,  1070. 

a  deliberative  fact,  1070,  1070b. 

affirmative    evidence    required,    1070b, 
1070b  nn.  3  et  seq. 
documentary  evidence,  1070b,  1070b 
n.  7. 
facts    and    motive,    inferences    as   to, 

1070c,  1070c  n«.  5  et  seq. 
inference    not   conclusive,    1070,    1070 

n.  3. 
subjective  relevancy,  1070c. 
actor,  suppression  by,  1070c,  1070e 

n.  8. 
criminal  cases,   1070c,   1070c  nn.  9, 

10. 
Mansfield's  maxim,   1070c,   1070c  n. 

4. 
modifying  circumstances,  1070d. 
insult  to  the  court,  1070,  1070e. 
damages,  suppression  connection  with  proof 
of,  1070a,  1070a  n.  3. 
confusion,  1070a,  1070a  nn.  7,  8. 
conjecture  excluded,  1070a,  1070a  n.  6. 
equity,  inference  applied  in,  1070  n.  3. 
fabrication,  1071. 
conflict  of  evidence,  no  inference  of,  1071, 
1071  n.  1. 

(a)  witnesses,  1072. 

bribery,  1072a,  1072a  nn.  1  et  seq. 

a  deliberative  fact,  1072a,  1072a  nn. 
5  et  seq. 
improper  influence,  1072,  1072  n.  2. 
perjury,    subornation    of,    1072,    1072 

n.  3. 

(b)  writings,  1073. 

a  cogent  inference,  1073,  1073  n.  1. 
admiralty  cases,  1073  n.  3. 

log-book,     fabricated,     1073,    1073 
n.  4. 
delay,  until  decease,  1073  n.  3. 
false  seal,  1073  n.  1. 
criminal  cases,  1074. 
inference  of  fact,  1070. 
phrases  too  sweeping,  1070  n.  1. 
rebuttal  of  inference,  1070,  1070  nn.  5,  6, 
1075c. 
false  reason,  assigning  of,  1070. 
secret  offences,  inferences  from,  1070,  1070 

n.  4. 
suppression,  1076. 
(a)  witnesses,  1075, 
failure  to  call,  1075, 

admiralty,    suits    in,    1075d,    1075d 
n.  2,' 
lights  not  displayed,  1075d,  1076d 
n.  2, 
availability,  equal,  1075b. 

natural    witnesses    of    party,   not 
included,  1075b,  1075b  nn.  2  et 
seq. 
criminal  cases,  1075e, 
prosecution    inference    applies   to, 

1075e,  1075e  n.  5. 
prosecution  of  witnesses  excepted, 

1075e,  1075e  n.  3, 
spoliation,       circumstantial      evi- 
dence, 1075e,  1075e  nn.  6,  7. 
equity  causes,  1075d,  1075d  n.  1, 
presence,  evidence  given  in,  1075d 
n.  1. 
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Omnia  Contra  Spoliatorem  —  cont'd. 
suppression  —  cont'd. 
(a)  witnesses  —  cont'd. 
failure  to  call  —  cont'd. 
explanation  permitted,  1075c,  1075o 
nn.  1,  2. 
a  contrary  view,  1075c  n.  2. 
admiralty  courts,  1078b,  1078b  nn. 

3  et  seq. 
anticipatory     explanation,     1075e, 

1075c  n.  10. 
corroborative    or    CTimulative   evi- 
dence,   1075c,    1075c   nn.    3    et 
seq. 
excuse  must  be  valid,  1075c  n.  1. 
privilege,  1075c,  1075c  n.  6. 

jury,    action    of,    1075c,    1075e 
n.  7. 
prohibition   of  law,   1075c,   1075c 
nn.  8,  9. 
inference  stated,  1075,  1075  n.  5. 
administration,  a  matter  of,  1075 

n.  5. 
deposition,    failure    to   use,    1075 

n.  5. 
inducement   to   produce  necessary, 
1075,  1075  nn  6  et  seq. 
jury,  weight  of  inference  for,  1075b, 

1075b  n.  6. 
knowledge,  effect  of,  1075a. 

actual  knowledge  essential,  when, 

1075a,  1075a  nn.  1,  2. 
ignorance,  an  excuse,  1075a,  1075a 

nn.  4,  5. 
known    value    of   suppressed   evi- 
dence,      important,        1075a, 
1075a  nn.  7,  8. 
corporations,  rule  as  to,   1075a 
n.  7. 
others,   no   responsibility   for,    1075 

nn.  3  et  seq. 
subsequent  calling,  effect  of,  1075b, 
1075b  n.  5. 
failure  to  testify,  1076,  1076  nn.  5  et 
seq. 
adversary,  as  witness  for,  1076,  1076 

nn.  8,  9. 
criminal  cases,  1076b. 

statutory     regulations,     how    far 
operative,  1076b,  1076b  n.  3. 
inference,  effect  of,  1076a. 
knowledge,   special,   effect   of,    1076, 

1076  n.  6. 
non-appearance  in  court,  1076,  1076 

n.  4. 
physical  examination  refused,  1076, 

1076  nn.  1  et  seq. 

other  modes  of  suppression,  1077. 
dissuasion    from    appearance,    1077, 

1077  n.  3. 

omission  to  examine,  1077,  1077  n.  4. 
probative  force  of  inference,  1077a. 
evidence  in  chief,  1077a,  1077a  n.  3. 
importance  of  fact  suppressed,  1077a, 

1077a  n.  2. 
moral  aspect,  1077b. 

statutory  regulation,  1077b. 
attorney,  1077b,  1077b  n.  1. 
husband  and  wife,  1077b,  1077b 

n.  3. 
mental  processes,  not  controlled 
by,  1077b,  1077b  n.  4. 


Omnia  Contra  Spoliatorem  —  cont'd. 
suppression  —  cont'd. 

(a)  witnesses  —  cont'd. 

probative  force  of  inference  —  cont'd. 
moral  aspect  —  cont'd. 

statutory  regulation  —  cont'd. 
physician,  1077b,  1077b  ».  2. 
moral  obliquity,  1077a  n.  1. 
rebuttal,  evidence  in,    1077a,    1077a 

n.  4. 
strength     of    inducement   to   speak, 
1077c,  1077  nn.  1,  2. 
fraud,  1077c,  1077c  n.  1. 
illegality,  1077c,  1077c  n.  2. 
removal  or  concealment,  1077. 

(b)  writings,  1078. 

destruction,    1078,    1078a,    1078a    nn. 
2,4. 
administrative  action,  1078  n.  2. 
controlling   document,    1078,    1078 

n.  3. 
wills,  1078  n.  3. 
administrative   punishment    and  in- 
dulgence, 1078a. 
admiralty  courts,  1078b. 

English  rule,  1078b,  1078b  n.  I. 
American     rule,     1078b,     107Sb 

n.  2. 
continental   rule,    1078b,    1078b 
n.  1. 
injured     party,     concessions     to, 
1078a,  1078a  n.  6. 
secondary     evidence,     use     by, 
1078a  n.  6. 
arrest,  effect  of,  1078  n.  2. 
disarranging  papers,  1078  n.  2. 
explanation  permitted,  1078a,  1078a 

n.  5,  1078b,  1078b  nn.  3  et  seq. 
fabrication,    equivalent   to,    1078   n. 

3. 
files  of  court,  removal  from,   1078a 

n.  2. 
party      conniving,     alone      affected, 

1078a,  1078a  nn.  1,  3. 
public  record,  defacing,  1078a  n.  2. 
failure  or  refusal  to  produce,  1079. 
inference  from,  1079,  1079  n.  1. 
corporations,  application  to,  1079 

n.  1. 
non-existence  of  documents,   1079, 

1079  n.  2. 
probative  force  of,  1079,  1079  n.  3. 
account      books,      withholding, 

1079,  1079  n.  5. 
inferior  evidence,  offering,  1079, 

1079  nn.  6,  7. 
record,  decisive,  suppression  of, 
1079,  1079  n.  4. 
use  of  secondary  evidence,  1079a. 

( 1 )  by  spoliator,  1079a. 
accident,  1079a,  1079a  n.  4. 
evidence  excluded,  1079a,  1079a 

n.  3. 
good  faith,  1079a,  1079a  n.  4. 
libel,  1079a  n.  3. 
promissory  note,  1079a  n.  3. 

(2)  non-spoliating  party,  1079b. 
adverse  party,  request  to,  1097b, 

1079b  n.3. 
notice   to   adversary,   when   un- 
necessary,    1079b,    1079b    nn. 
4,  5. 
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Omnia  Contra  Spoliatorem  —  cont'd. 
suppression  —  cont'd. 
(b)   writings  —  cont'd. 
failure  or  refusal  to  produce — cont'd. 
use  of  secondary  evidence  —  cont'd. 
( 2 )  non-spoliating  party  —  cont'd. 
third     person,     possession     by, 
1079b,  1079b  n.  2. 
adversary,       connivance      of, 
1079b,  1079b  n.  2. 
mutilation,  alteration,  etc.,   1081. 
mutilation,  1081,  1081  n.  1. 
removal,  1081,  1081  nn.  2,  3. 
refusal  to  produce  on  demand,  1080. 
probative   force   of   inference,    1080, 
1080  n.  1. 
a  deliberative  fact,  1080,  1080  nn. 

2,  3. 
summons,  orders,  etc.,  1080,  1080 
nil.  5  et  seq. 
refusal  to  issue,  inference  from, 
1080,  1080  n.  7. 
social    consequences    of   suppression, 
1080a. 
inference    of    suppression,    1080a, 
1080a  ti.  6. 
professional        communications, 

1080a,  1080a  n.  7. 
objections    to    evidence,     1080a 
n.  6. 
litigious  view  of  litigation,  1080a, 
1080a  nn.  2,  4. 
an  illustrative  instance,   1080a, 
1080a  nn.  8,  9. 
(e)   real  evidence,  1081a. 
inference    from    spoliation    of,    1081a, 
1081a  nn.  2  et  seq. 
buildings,  condition  of,  1081a,  1081a 

n.  6. 
maps,  plans,  etc.,  1081a  n.  3. 
mutilation,  etc.,  1081a,  1081a  n.  7. 
value,  suppressing  evidence  of,  1070a,  1070a 

nn.  1,  2. 
{See  Administrativb   Assumptions;    In- 

FEEENCES    OP    FACT;    PBESTJMPTIONS.) 

Omnibuses 

use  of  in  transportation,  well  known,  847, 
847  n.  6. 

Onus  Proband! 

{See    Burden    of   Evidence;    Bueden    of 
Proof.) 

Opaque  Substances 

knowledge  as  to,  706,  706  n.  1. 

{See  Common  Knowxbdqe.) 

Open  and  Close 

right  to,  360,  950. 
Opinion 

admissions,  excluded  in,  1293,  1342. 
{See  Admissions.) 

Opinion  Evidence 

hearsay    rule,    development  of,  contrasted, 
486. 

(See  Best  Evidence  Ruu;.) 

Opponent 

defined,  489  n.  1. 

{See  Adverse  Partt.) 


Option,  Iiocal 

{See  Local  Option.) 
Oral  Contracts 

agents,  declarations  of,  1348. 

construction, 

{See  Oral  Contracts,  Construction  of.) 

Oral  Contracts,   Construction  of 

matters  of  law,  when,  136,  138,  138  nn.  4,  6. 
doubtful  meaning  for  court,  136. 
error  to  submit  to  jury,  meaning  of  un- 
controverted  contract,  136. 
hypothetical     submission     of     contro- 
verted facts,  137,  137  n.  3. 
non-prejudicial  error,  138  n.  4. 
province  of  jury,  138. 

controverted  facts  for,  138. 
function  of  trial  judge,  138. 
scope  of,  137. 

inferences  of  fact,  137. 

local  or  technical  meaning  of  words,  137, 

137  n.  2. 
surrounding  circumstances,  137,  137  n.  1. 
(See  also  Judge.) 
Ordeal 

decline  of,  in  England,  269m. 

Fourth  Lateran  Council,  decree  of,  269m. 
late  instances  of  ordeal,  269m. 
early  forms  of,  269 j. 
antiquity  of,  269j. 

invocation  of  the  instrument,  269j  n.  2. 
reasons  for,  269j. 
religious  element  in,  269j  n.  2. 
England,  forms  of,  in,  269k. 
forms  of,  in  England,  269k. 
assize  of  Clarendon,  269k. 
fire,  ordeal  by,  269k  n.  1. 
ordeal  by  corsned,  269k  n.  4. 
ordeal  by  fire,  269k  n.  1. 
ordeal  by  water,  269k  n.  2. 

India,  water  ordeal  in,  269k  n.  2. 
water  ordeal  in  India,  269k  n.  2. 
water,  ordeal  by,  269k  n.  2. 
oath,  by,  988  n.  2. 
probative  effect,  269i. 
scope  of,  in  England,  2691. 

adopted  for  criminal  trials  by  Assize  of 

Clarendon,  2691. 
advantages  in  criminal  cases,  2691. 
{See  also  Jury.) 

Order  and  Scope  of  Treatise 

stated,  64. 

test,  operation  of  administrative  function, 
64. 

Orders 

executive,    judicial   knowledge    as   to,   646, 
046  n.  3. 

Orders  in  Council 

judicial  knowledge  as  to,  652,  652  n.  10. 
rules  of  navigation  under  knowledge  as  to, 
784,  784  >i.  3. 

Ouster 

agents,  declarations  by,  1348. 
(See  Agents.) 

"  Own  Witness  " 

(See  Witness.) 
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Oyant  et  Voyant 

witness  must  be,  486. 

(See  also  Jtjey;  Witness.) 

Oyer 

pleading,  rule  of  in,  482. 

(See  also  Pleadings.) 


Fain 


[See  also  Suffering.) 


Pardon 

proclamation    of,    judicially    known,    646, 
646  n.  8. 

Parishes 

location  of,  knowledge  as  to,  750,  750  n.  13. 

magistrates  of,  judicially  known,  675,  675 

n.  6. 
organization,  etc.,  of,  knowledge  as  to,  885, 

885  n.  2. 

Farium,  Judicium 

(See  Judicium  Pabium.) 

Parliamentary  Proceedings 

judicial  knowledge  as  to,  662,  662'  n.  2. 

Parol  Evidence 

documents,  proof  as  to  contents  of,  1009. 
{See  BuBDEN  op  Evidence.) 

Parol  Evidence  Rule 

stated,  1001. 

(See  also  Documents.) 

Particular  Evidence 

meaning  of  term. 

(See  also  Knowledge.) 

Particular  KnoTrledge 

defined,  570. 

(See  also  Common  Knowledge;  Judi- 
cial KNOWLEDGE;  SPECIAL  KNOWL- 
EDGE. ) 

Partnership 

law  merchant  regarding,  known,   592,  592 
n.  2. 

Passenger  Transportation 

special  knowledge  as  to,  924. 
running  trains,  924,  924  n.  3. 
(See  also  Railroads.) 

Passions 

(See  Mental  States.) 

Pasture 

season  of,  knowledge  as  to,  703  n.  3. 

(See    Agbicultube;    Common    Knowi,- 
edge.  ) 
Patent 

action  regarding  a, 

(See  Action  in  Rem;  Extra- Judioiai, 
Admissions;  Judicial  Knowledge.) 
special  knowledge  used  in,  878,  878  n.  6. 
"  state  of  the  art,"  knowledge  as  to,  765. 
papers  in  other  oases  in  suits  on,  684,  684 
n.  18. 


Fateat  — cont'd. 
right  to,  not  matter  of  common  or  judicial 
knowledge,  700  n.  13. 

(See  Common  Knowledge.) 

Patent  Medicines 

sale  of,  notorious  facts  concerning,  840,  840 
n.  3. 

Paving 

materials  used    for,    common    facts  as  to, 

816,  816  nn.  2  et  seq. 
season  for,  facts  as  to,  823,  823  n.  7. 

Payment 

arranging  terms  of,  1394. 

(See  Admissions  by  Conduct.) 
terms  of,  arranging,  1394. 

Peace 

proclamation  of,  judicially  known,  646,  646 
n.  6. 

Peach  Brandy 

intoxicating  quality  of,  known,  711  n.  5. 

Peach  Cider 

(See  CiDEE;  Intoxicating  Liquors.) 
Pedigree 

animals,  in  case  of,  knowledge  as  to,  888, 
888  n.  5. 

Pedigree  Records 

judge  or  jury  may  consult,  859f. 

Peine  Forte  et  Dure 

authority  for,  270d,  270d  n.  15. 
practise  under,  270d. 

applied  to  women,  270d  n.  14. 
graunt  penance,  270d  n.  19. 
medieval  inability  to  violate  "  rights  "  of 
accused,  270d. 

Bracton's  suggestion,  270d  n.  14. 
exceptions  to  rule,  270d  n.  14. 

discover  with  mainour,  270d  n.  14. 
principal  abandoned  in  England,  270d 
n.  12. 

(See  also  Jury.) 
Penalties 

action  for,  burden  on,  998  n.  4. 
suits  for,  onus  on,  998  n.  4. 
special  inertia  as  to,  999. 
(See  Burden  of  Evidence;  Ceiminal  Pro- 
ceedings.) 
Perceptjlon 

(See  Evidence  by  Perception.) 
Perjury 

number  of  witnesses,  989. 
witnesses,  number  of,  989. 
(See  also  Burden  of  Evidence;   Former 
Evidence.) 

Petty  Assize 

scope  of  epoc,  270f. 

(1)  utrum,  270f. 

authorized  by  constitution  of  Claren- 
don, 270f  n.  3. 

(2)  novel  disseizin,  270f. 

authorized  by  the  assize  of  Northamp- 
ton, 270f  n.  4. 
no  essoins  permitted,  270f  n.  4. 
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Petty  Assize  —  cont'd. 
scope  of  epoo  —  cont'd. 

(3)  Mort  d'anoestor,  270f. 
authorized  by  assize  of  Northampton, 

270f  n.  5. 

(4)  darrein  presentment,   270f. 
authorized  by  constitutions  of  Claren- 
don, 270f  n.  6. 

eight  assizes  of  Glanville,  270f  n.  2. 
extension  by  consent,  270f. 
extraordinary  royal  writs,  270f. 
writs  in,  270f  n.  8. 

(  See  also  Gband  Assize;  Jubt.) 

Philippine   Islands 

insurrection  in,  historical  facts  as  to,  789, 
789  n.  i. 

Phonograph 

evidence  by,  765  n.  5. 

{See  also  Evidence.) 

Photographs 

use  of,  in  evidence,  729. 

(See  also  Common  Knowledge.) 

Photography 

facts  of,  common  knowledge  as  to,  729. 
{See  Common  Knowledge.) 

Phrases 

common  knowledge  as  to,  763. 

{See  Social  Lite.) 
legal,  knowledge  as  to,  763,  763  n.  11. 

Physical  Conditions 

{See  Bodily  Conditions.) 
Physical  Facts 

defined,  43. 
physiological,  43. 

psychological  facts  contrasted,  43. 
{See  also  Facts.) 

Physiological  Facts 

defined,  43. 

physical  contrasted,  43. 
psychological  contrasted,   43. 
unnecessary  refinement,  an,  43. 

Physiology 

special  knowledge  as  to,  884,  884  n.  2. 
Pistol 

(See  Firearms.) 
Plaintiff 

burden  of  proof  on,  when,  944. 

(See  Burden  of  Proof.) 

Planting  Time 

knowledge  as  to,  703  n.  2. 
Pleadings 

burden  of  proof,  relation  to,  931,  933,  934. 

{See  Bubden  op  Proof.) 
common  law, 

{See  Common  Law  Pleadings.) 
completeness  in  proof  of  or  by,  519. 
independent  relevancy,  519. 
opponent's   right   of    supplementation, 
519. 
answers,  completion  of,  519,  519  n.  3. 

refutation  or  rebuttal,  519  n.  3. 
bill  ill  equity,   519. 


Pleadings  —  cont'd. 

evidence,  connection  with,  933,  934. 
oyer,  rule  as  to,  in,  482. 
profert,  rule  as  to,  in,  482. 
(See  also  Burden  of  Proof;  Code  Plead- 
ing; Common  Law  Pleadings.) 

Pleas 

special, 

( See  Special  Pleas.  ) 

Poisons 

special  knowledge  regarding  effects  of,  874, 
874  n.  5,  912,  912  nn.  2  et  seq. 

Police  Poirers 

administrative  powers,  contrasted,  204. 
compel  obedience  to  directions,  213. 
administrative  orders,  213. 

enforcement  of  rights,  213. 
attorneys,  214. 

non-feasance,  not  culpable,  214,  214  n. 

8. 
rights  of  clients,  214. 
civil     and     criminal     contempts     distin- 
guished, 213. 
corporations,  215. 

action,  liability  for,  215. 
associations,  unincorporated,  215,  215 
n.  8. 
labor  unions,  215,  215  n.  8. 
municipal   corporations,   215. 
non-feasance    responsibility    for,    215, 
215  n.  6. 
court  officers,  216. 

clerks,  attendants,  etc.,  217. 

Federal  courts  and  state  officers,  216. 

receivers    and   other   fiduciary  agents, 

217,  217  n.  3. 
separation  of  witnesses,  duties  as  to, 

217,  217  n.  4. 
sheriiis,  constables,  etc.,  218. 
orders    issued   without   jurisdiction, 

218,  218  n.  3. 
exercising  judgment  in  difficult  cases, 
218,  218  «.  2. 
jurors,  219. 

maintain  secrecy  if  ordered,  219. 
administrative  details,  219. 
magistrates  and  inferior  tribunals,  220. 
boards  of  health,  220,  220  n.  3. 
witnesses  ordered  to  testify  before,  220. 
commissioners,  220. 
grand  jury,  220,  220  n.  1. 
notaries  public,  220,  220  n.  2. 
public,  221. 

abetting  violation   of  order,   221,  221 

n.  5. 
attorneys   as   members   of  the  public, 

221. 
newspaper  reporters,  221,  221  n.  2. 
non-communication  of  order,  may  con- 
stitute a  contempt,  221  «.  1. 
premature  information  as   to   judicial 
proceedings,  221. 
witnesses,  222. 
compulsory  exhibition  of  person,  223. 
order  to  produce,  224. 

evidence  must  be  material,  224. 
special  orders,  224. 
real  evidence,  224. 
separation  of,  225. 
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Police  Powers  —  cont'd. 
compel  obedience  to  directions  —  cont'd. 
witnesses  —  cont'd. 

summons  and  other  writs,  222. 
testimony  required,   226. 

judgment  debtors,  226,  226  «.  6. 
wives  of,  may  be  required  to  tes- 
tify, 227,  227  n.  7. 
functions  of  the  judicial  office,  164,  204  et 

seg. 
inherent  in  judicial  office,  204. 

statutes  abridging  invalid,  205. 
preserve  order  and  decorum,  205. 

abusive  language  to  judge,  206,  255  n.  4. 
district  attorney  not  entitled  to  use, 

206. 
intention  not  important,  206  n.  3. 
volenti  nan  fit  injuria,  206. 
cursing  the  judge,  207. 
disorderly  conduct,  208. 

privilege  of  legal  adviser,  208. 

outbreaks    by    aggrieved    witnesses, 
208. 
insults  in  papers,  209. 

appellate  courts,  papers  in,  210. 
court  officers,  attacks  on,  210. 
relevancy  the  test  of  insult,  209. 
using  force  to  prevent  orderly  adminis- 
tration, 211. 
breaking  open  desks,  211. 
locking  doors,  211. 
removing  property  from  possession  of 

court,  211. 
seizing  papers  or  other  property,  211, 
211  n.  3. 
writing  letters,  212. 
protect  the  course  of  justice,  227. 
attorneys,  229. 

absence  may  constitute  contempt,  229, 

229  n.  1. 
rights  of  counsel,  229. 

wilful    disrespect    essential   to    con- 
tempt, 229. 
court  officers,  230. 
assaults  on,  may  constitute  contempt, 
230. 
revenges,  protection  from,  230  n.  2. 
not   permitted    to    obstruct   course   of 
justice,  230. 
giving  premature  information,  230. 
personal  knowledge,  when  important, 

230  n.  4. 
tampering   with,    an    insult   to    the 
court,  230. 
grand  jurors,  231. 

newspaper  assaults,  231. 
past  action  of,  may  be  criticized,  231. 
writing  letters  to,  231. 
intent,  how  far  material,  228. 
jurors,  232. 

discussions,  232. 

pimishment  for,  232,  232  n.  6. 
topic  discussed  may  come  before  the 
jury  sufficient,  232. 
obstructing  justice  prevented,  233. 

expressing  an  opinion,  233. 
tampering  with,  punished,  234. 

bribery,  234. 
threatening,  condemned,  235. 
limited  to  judge's  own  court,  227. 
federal  judges  and  state  courts,  227. 
superior  and  inferior  tribunals,  227. 


Police  Powers  —  cont'd. 
protect  the  course  of  justice  —  cont'd. 
magistrates  and  inferior  tribunals,  236. 
newspaper  attacks  checked,  237. 

embarrassing    the    administration   of 

justice,  238. 
improper    influence   of   press   publica- 
tions, 240. 
intimidation,  241. 
that  result  is  intended,  an  aggra- 
vation, 241. 
intent  immaterial,  when,  238,  240. 
judicial  system,  open  to  fair  criticism, 

242. 
past  proceedings,  239. 

fair  criticism  of,  permitted,  240. 
pendency    not    essential    to    injury, 

239. 
actual  knowledge  need  not  be  shown, 
243. 
place  of  publication,  243. 
special  orders  as  to  publication,  242. 
fair  reports  of  actual  court  proceed- 
ings permitted,  242,  242  n.  4. 
a  contrary  view,  242,  242  n.  5. 
parties  and  public,  244. 

accused   restrained   from   attack,   244, 

244  n.  2. 
agreements  to  affect  action  of  judge, 

244. 
efforts  to  avoid  process,  244. 

acts  pending  an  appeal,  244. 
public  prosecutor  not  permitted  to  vil- 
ify judge,  244,  244  n.  1. 
prevent  insult  to  the  judge,  228. 

public  addresses,  etc.,  228. 
service  of  process,  245. 

advice  of  counsel,  effect  of,  245  n.  4. 
assaults  upon  officers  serving  process, 

245,  245  n.  5. 
hiding  from  arrest,  245,  245  n.  9. 
secreting  property  sought  to  be  replev- 
ied, 245,  245  TO.  8. 
substance  of  transaction  examined,  245. 
•witnesses,  246. 
arrest,  247. 

special  protection  of  court,  247,  247 
TO.  3. 
bribery,  248. 

absence  from  court,  248. 
testify  to  a  particular  effect,  248. 
fabricating  evidence,  250,  250  n.  4. 
false  swearing,  249. 
affidavits,  250. 
,      bail  or  other  sureties,  250. 

attorney,  responsibility  of,  250  ». 
3. 
disposition  of  property,  249. 

rule  in  Louisiana,  249  m.  3. 
subornation  of  perjury,  249. 
intimidation,  251. 

refusal  to  testify,  251,  251  TO.  3. 
variation  in  testimony,  251. 
subpcena  must  have  issued,  246. 
blank  process  not  sufficient,  246, 246 
TO.  4. 
suppressing  testimony,  252. 
concealing  witnesses,  252. 
technical  defects  in  subpoena  im- 
material, 252  TO.  1. 
eloigning  witnesses,  252. 
persons  under  authority,  252. 
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Police  Powers  —  cont'd. 

protect  the  course  of  justice  —  cont'd. 
witnesses  —  cont'd. 

suppressing  testimony  —  cont'd. 
offers  of  compromise  not  objection- 
able, 252  n.  1. 
removing    books,    papers    or    other 
documents  from  jurisdiction,  252, 
252  n.  6. 
{See  also  Contempt;  Judse.) 

Policeman 

foreign  law,  skilled  witness  as  to,  899,  899 

n.  16. 
salary  of,  not  judicially  Icnown,   641,   641 

n.  10. 

Political  Divisions 

nation,  facts  as  to,  known,  735. 

{See  Geogeapht.) 
state,  facts  as  to,  known,  736. 
county, 

{See  Counties.) 
town, 

{See  Towns.) 
township, 

{See  Townships.) 

Politics 

common  knowledge  as  to,  773. 
historical  facts  regarding,  798. 

Fool-Room 

common   knowledge   with    regard   to,    775, 
775  n.  1. 

Popular  Courts 

prohibition,  writ  of,  to,  270e  n.  6. 

Population 

cities  of,  knowledge  as  to,  744. 
facts  as  to,  commonly  known,  731. 
{See  Common  Knowledge.) 
towns,  census  facts  as  to,  750,  750  n.  20. 

Porter 

intoxicating  quality  of,  known,  708  n.  7, 
713  n.  1. 

{See  Common  Knowledge.) 

Ports 

commerce  between,  facts  as  to,  known,  809, 
809  n.  13. 

Portugal 

laws  of,  not  judicially  known,  589,  589  n. 
10. 

Positive  Evidence 

defined,  26. 

negative  contrasted,  26. 

{See  also  Evidence.) 

Positive  Facts 

defined,  50. 

negative  contrasted,  50. 

Bentham,  50,  50  n.  7. 

Mill,  50  n.  5. 

Whately,  50,  50  n.  6. 
proof  of,  easier  than  disproof,  50. 

affirmation  more  credible  than  denial,  50. 


Positive  Facts  —  cont'd, 
proof  of,  easier  than  disproof  —  cont'd. 
difficulties  of  proving  negative,  50. 
circumstantial  proof  of  negative  fact, 
50. 
limitations  on  this  proof,  50. 
{See  also  Facts.) 

Possession 

documents,  effect  of,  1405. 

(See  Admissions  by  Conduct.) 
inference  of  continuance  as  to,  1037. 
personal  property,  1037. 
real  estate,  1037. 
pasturage  on  wild  land,  evidence  from,  694 
n.  3. 

{See  Common  Knowledge.) 
property  from,  1192. 

an  aininistrative  assumption,  1192,  1192 
ran.  1  et  seq. 
decedent,  estate  of,  1192,  1192  n.  4. 
personal  property,  1192,  1192  n.  3. 

promissory  notes,  1192  n.  3. 
real  estate,  1192,  1192  n.  2. 
rebuttable,  1192,  1192  n.  9. 
inference  of  fact,  1192,  1192  n.  5. 

concurrent  possession,  1192,  1192  n.  7. 
lowest  species  of  evidence,  1192,  1192 

n.  5. 
open  account,  possession  of,  1192,  1192 

n.  8. 
property  of  another,  1192,  1192  n.  6. 
rebuttable,  1192,  1192  n.  9. 
tools,  incriminating,  effect  of,  1399a. 
{See  Admissions  by  Conduct.) 
writings,  effect  of,  1405. 

(See  also  Inferences  of  Fact.) 

Post  Hoc,  Propter  Hoc 

fallacy  of,  1023. 

Post  Office  Department 

rules  and  regulations,  knowledge  as  to,  652, 
652  n.  5. 

Potential  Knowledge 

actual  knowledge,  relation  to,  698. 
(See  Common  Knowledge.) 

Practice 

defined,  173. 

administrative  assumptions  as  to,  681,  681 

nn.  9  et  seq. 
administrative  effect  of  rules  of,  173,  177 

n.  6. 
foreign,  rules  of,  how  proved,  895,  895  nn. 

7  et  seq. 
judicial  knowledge  as  to,  681. 
rule  of  court,  distinguished,  173. 
rule  of  law  contrasted,  173. 
sister  state,  knowledge  as  to,  681,  681  n.  15. 
(See   also   Administration,    Code   Prac- 
tice.) 

Preappointed  Evidence 

attesting  witnesses  are,  487. 

{See  also  Evidence;  Juby.) 

Precious  Stones 

special  knowledge  as  to,  880,  880  n.  2. 
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Assumption    o£    Prooo- 


Freliminary  Hearings 

acquiescence  not  shown  by  failure  to  inter- 
rupt, 1430  n.  6,  1431. 

(See  Admissions  by  Conduct.) 

failure  to  interrupt,  no  proof  of  acquies- 
cence, 1430  n.  6,  1431. 

(See  also  Confessions;  FoemeeEvidencb.) 

Preliminary  Investigations 

(See    PEELIMINART   HEADINGS.) 

Preponderance  of  the  Evidence 

fair,  required,  987,  996. 

(See  Burden  of  Evidence.) 
insanity,  rule  as  to,  966. 

President 

signature  judicially  known,  655,  655  n.  9. 
United    States,   judicial   Icnowledge   as   to, 
639,  639  n.  1. 

Press  Copies 

acquiescence  from  retention  of,  1408. 
(See  Admissions  bt  Conduct.) 

Presumption  of  Innocence 

(See  Innocence,  Presumption  of.) 

Presumption  of  liCgitimacy 

(See  Legitimacy,  Presumption  of.) 

Presumption  of  Regularity 

(See  Eegulabity,  Inference  of;  Eegulae- 

ITY.) 
Presumption  of  Sanity 

(See  Sanity,  Presumption  of.) 
Presumptions 

a  term  to  be  discarded,  1026. 

unnecessary  ambiguity,  1026. 
administrative      assumptions      contrasted, 

1023. 
admissions  contrasted,  1232. 

(See  Admissions.) 
are  rebuttable,  1028. 

conclusive    presumptions   of    law,    1028, 
1028  n.  2. 
compassing    the    king's    death,    1028, 
1028  n.  3. 
assimiptions      administrative      contrasted, 

1023. 
burden  of  evidence,  effect  on,  1017,  1019. 

(See  Burden  of  Evidence.) 
burden  of  proof,  effect  on,  1018. 
classification  of,  1026. 

(1)  inferences  of  fact,  1026. 

(See  Inferences  of  Fact.) 

(2)  presumptions  or  assumptions  of  law, 
1026. 

(3)  assumptions  of  administration,  1026. 

(4)  psewdo-presumptions,  1026. 
conflict  of,  1026,  1224. 

(See  Conflict  of  Presumptions.) 
effect  on  burden  of  evidence,  1017. 
"  no    presumption    upon    a    presumption," 

1029,  1029  n.  1. 
procedure,  assumptions  of,  1082-1231. 

(See  Administrative  Assumptions.) 
proof,  burden  of,  effect  on,  1018. 
(See  also  Administrative  Assumptions; 

Inferences  of  Faot;  Pseudo-Pbesump- 

TIONS. ) 


Presumptions, 
dure 

(See  Administrative  Assumptions.) 

Presumptions,  Conclusive 

(See  Conclusive  Presumptions.) 

Presumptions,  Conflict  of 

(See  Conflict  of  Presumptions.) 

Presumptions,  Inferences   of  Fact 

(See  Inferences  of  Fact.) 
Presumptions  of  liaw 

defined,  1082,  1082  n.  3,  1085,  1085  m.  1 
et  seq. 
other  definitions,  1082  n.  3. 
a  limited  number,  1088. 

legislative  activity,  1088. 
assumptions  of  practise,  1082,  1082  n.  5. 
assumptions  of  procedure,  defined,  1082. 
administrative    assumptions    contrasted, 
1082,  1082  n.  4. 
inference  and  fact,  1082,  1082  n.  6. 
probative  force  of  basic  inference,  1082, 
1083. 
logic  vs.  law,  1084. 
rule  of  law,  existence  of,  1082,  1082  n. 

6. 
substantive  law,  breach  of,  1082. 
civil  cases,  1089. 

presumption  of  death,  1090. 

(See  Death,  Presumption  of.) 
presumption  of  legitimacy,  1089a. 
(See  Legitimacy,  Presumption  of.) 
criminal  cases,  1119. 

capacity  for  crime,  presumption  of,  1120 

et  seq. 
{See  Capacity  for  Crime,  Presumption 

OF.) 

poercion,  presumption  of,  1119,  1119  n.  4. 
not  conclusive,   1119,   1119  n.  4. 
rebuttal  of,  1119  n.  4. 

conduct  of  wife,  1119  n.  4. 
presumption  of  larceny,  1121  et  seq. 
(See  Larceny,  Presumption  op.) 
presumption  of  malice,  1137  et  seq. 
(See  Malice,  Presumption  of.) 
statutory,  1119,  1119  n.  1. 

rights  of  accused,  not  violated,   1119, 
1119  rm.  2  et  seq. 
evolution  of,  1025. 

functus  officio,  when,  1085,  1085  n.  8,  1175e, 
1175c  rm.  4  et  seq. 
conflicting  evidence,  efl'ect  of,  1085,  1085 
n.  8. 
burden    of    evidence    and    burden    of 
proof,  1085  n.  8. 
psejtdo-presumptions  distinguished,  1159. 

(See  Pseudo-Presumptions.) 
rules  of  law,  1085,  1085  n.  6. 
substantive  law,  evolution  of,  1086. 
judicial  legislation,  necessity  for,  1086. 
king's  courts,  1086,  1086  n.  2. 
administration,  1086,  1086  n.  3. 
fictions,  1086. 
burden  of  evidence,  rulings  as  to, 

1086. 
inferences,  weight  of,  1086. 
presumptions  of  law,  1086. 
ordinances,   1086. 
statutory  legislation,  1086. 
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Presumptions  of  Iiav  —  cont'd. 

substantive  law,  evolution  of  —  cont'd. 
judicial   legislation,  necessity  for  —  con. 

popular  and  manorial  courts,  1086. 
rulings  as  to  prima  facie  case,  1087. 
conclusive   presumption  of   law,   1087, 

1087  n.  4. 
inference  of  fact,  strong,  1087,  1087  n. 

1. 
objection  to  process,  1087,  1087  n.  5. 
rigidity    of    substantive    law,    1087, 
1087  n.  6. 
presumption  of  law,  1087,  1087  n.  3. 
{See    Administrative  Assumptions; 
Intebences     or    Fact;     Peesump- 
TIONS;  Pseudo-Peesumptions.) 

Prevent  Surprise 

a  canon  of  administration,  527-533. 
{See  also  StntpRisE.) 

Prima  Facie  Case 

defined,  992. 

documents,  failure  to  answer,  1409. 

inertia  of  court,  993. 

mental  state,  admissions  as  to,  not,  1399a. 

quantum  required,  992. 

.     {See  BuBDEN  of  Evidence.) 
writings,  failure   to   answer,   1409. 
{See  also  Bueden  op  Evidence;  Bueden  op 
Proof.) 

Primary  Evidence 

defined,  464,  464  n.  1. 
a  valuable  principle,  478. 

anomalous  restrictions,  478. 

position  of  actor,  478. 
administrative  action,  extent  of,  472. 

dismissal  of  action,  not  justified,  472. 
administrative  expedients  in  case  of  failure 
to  produce,  478. 

actor,  478. 

lex  talionis,  not  operative,  478. 

non-actor,  478. 
admissions  are,  1353. 

{See  Admissions.) 
agents,  admissions  by,  are,   1343. 
"  Best  Evidence  Rule  "  as  one  of  procedure, 

480. 

(See  Best  Evidence  Rttle.) 
grading  of,  466. 

illustrative  instances,  466. 

( 1 )  direct  and  circumstantial  evidence, 
466. 

(2)  judicial   evidence    and   extra-judi- 
cial, 466. 

anomalous  nature  of  "  hearsay  rule," 
466  n.  3. 

(3)  original  constituent  document  and 
proof  of  its  contents,  466. 

(4)  observed    phenomena    and    infer- 
ences from,  466. 

maps,  plans,  etc.,  not  primary  evidence, 

469. 
perception,  evidence  by  suggested  as  pri- 
mary, 467. 
distinction  repudiated,  467. 
written  and  oral  evidence,  468. 
effect  of  substantive  law,  468. 
best  evidence  rule,  468. 
formal  constituent  documents,  468. 


Primary  Evidence  —  cont'd. 
grading  of  —  cont'd. 

written  and  ora/1  evidence  —  cont'd. 
effect  of  substantive  law  — cwifd. 
"  parol  evidence  rule,"  468. 
Statute  of  Frauds,  468. 
no  general  canon  that  written  evidence 
is  primary,  468. 
lading  of  goods,  468. 
ownership  chattels,  468. 
suit  between  party  and  strangers  on 
formal  documents,  468. 
how  objection  is  taken,  479. 

materiality  must  be  shown,  479. 
necessity  for  using  secondary  evidence,  473. 
{See  Necessity  foe  Using  Secondaey  Evi- 
dence. ) 
primary  evidence  defined,  464,  464  n.  1. 
probative  force,  not  the  essential  test,  471. 
admissibility,    rather    than    weight    af- 
fected by  canon,  471. 
admissions,  primary  evidence,  471. 
bank  book  of  deposits,  471. 
witness  of  limited  observation  or  mem- 
ory, 471. 
required  when, 

a  far-reaching  canon,  464. 
scope  of  the  canon,  470. 

intrinsic  superiority  of  primary  evidence, 

470. 
peculiarity  of  English  law  of  evidence, 

470. 

presence  of  the  jury,  a  conditioning  fac 

tor  in  administration,  470. 

secondary  evidence  defined,  464  n.  1,  465  n. 

4. 

inferiority  in  probative  force,  true  test, 

465. 

obviousness  of  substitution  not  an  essen- 
tial test,  465. 
the  demand  for  primary  evidence  a  reason- 
able one,  464. 
{See  Administration;  Peincipi.es  of  Ad- 
ministration ;     Protbctt     Substantive 
Rights.) 
Principles  of  Administration 

A.  protection  of  substantive   rights,   333- 

462. 

B.  furtherance  of  justice,  463-543. 

C.  expedite  trials,  544-565. 

D.  give  certainty  to  substantive  law,  556- 

569. 

Principles      of     Administration,     Cer- 
tainty to   Substantive  Iia'nr 

(See  Ceetaintt  of  Law.) 

Principles  of  Administration,  Expedit- 
ing Trials 

{See  Expediting  Trials.) 

Principles  of  Administration,  Further- 
ance of  Justice 

(1)  primary  evidence  required,  464-488. 

{See  Pbimart  Evidenoe.) 

(2)  completeness  demanded,  489-626. 

(See  Completeness  Demanded.) 

(3)  prevent  surprise,  527-533. 

(See  SuRPEiSE.) 

(4)  judge  may  interrogate  witnesses,  534- 
539. 

(See  Interrogation  by  Judge.) 
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Principles  of  Administration,  Further- 
ance of  Justice  —  cont'd. 

(5)  judge   may   call   additional   witnesses, 
540. 

(/See  CAiiiNG  Witnesses  by  Judge.) 

(6)  judge  should  hold  balance  of  indulgence 
even,  541. 

{See  Balance  of  Indulgence.) 

(7)  judge   should    require    full   disclosure, 
542. 

{See  Full  Disclosure.) 

(8)  judge  may  suggest  proper  amendments, 
543. 

{See  Amendments.) 

Principles    of   Administration,   Protect 
Substantive  Rights 

(1)  right  to  prove  one's  case,  334. 
a  necessary  principle,  335,  336. 
counsel  as  witnesses,  337. 

right  to  use  secondary  evidence,  339,  340. 

(a)  facts  to  be  proved,  338. 
constituent  documents,  342. 

deeds,  343. 

negotiable  instruments,  344. 

public  papers,  345. 

wills, '346. 
documents,  341. 
probative  documents,   347,   348. 

(b)  means  of  communication,  349. 
interpreters,  351. 

deaf-mutes,  355. 
defective  speech,  356. 
details  of  interpretation,  353. 
foreign,  354. 
qualifications,  352. 
substituted   modes   of   communication, 
350. 

(c)  scope  of  right,  357. 

limited  to  proof  of  res  gestCB,  358. 

(d)  order  of  stages,  359. 
evidence  in  chief,  371. 

actor,  371. 
non-actor,  372. 
right  to  open  and  close,  360. 
actor  has  right,  361. 
code     and     common     law     pleading, 
364. 
admissions  must  cover  prima  facie 
case,  365. 
defendant  as  actor,  363. 
plaintiflf  as  actor,  362. 
proceedings  in  rem,  366. 
variations  in  order  of  evidence,  367. 
administrative  considerations,  368. 
considerations  influencing  judge's  ac- 
tion, 370. 
evidence  in  chief,  369. 

(e)  order  of  topics,  373. 
conditional  relevancy,  375. 

{See  also  Conditional  Relevancy.) 
bearing  apparent,  375. 
bearing  not  apparent,  376. 
practical  administration,  374. 

(2)  right  to  test  adversary's  case,  377. 
(a)  on  cross-examination,  377. 

right  to  a  reasonable  opportunity  for 
cross-examination,  378. 
civil  and  criminal  cases,  378. 

subsidiary  motions  or  proceedings, 
378  n.  10. 


Principles  of   Administration,   Protect 
Substantive  Rights  —  cont'd. 
{ 2 )  right  to  test  adversary's  case  —  cont'd. 

(a)  on  cross-examination  —  cont'd. 
light  to  a  reasonable  opportunity  for 

■cross-examination  —  cont'd. 
direct  examination  essential,  378. 
disclosing    object    of   cross-examina- 
tion, 387  n.  11. 
extraordinary    examination,    378    n, 

10. 
right  of  co-defendants,  378  n.  11. 
what  is  reasonable  under  given  cir- 
cumstances, 378  n.  6. 
action  of  appellate  coufts,  378  n. 

6. 
calling  adversary,  378  n.  6. 
collateral  matters,  378  n.  6. 
cross-examining  own  witness,  378 

n.  6. 
length    of    cross-examination,    378 

n.  6. 
recalling  witness,  378  n.  6. 
variations  in  order,  378  n.  6. 

(b)  on  rebuttal,  379. 
rebuttal  defined,   379  n.   2. 

a  secondary  meaning,  379  n.  2. 
actor,  380. 

rebuttal  to   matter  on  cross-exami- 
nation, 380. 
rights  on  rebuttal,  380. 

must    recover     upon    evidence-in- 
chief,  380. 
no  defense,  no  rebuttal,  380. 
use  of  "experts,"  381. 
surrebuttal  of  actor,  380  n.  13. 
confusion  of  term,  380  n.  13. 
anticipatory  rebuttal,  382. 
dangers  and  advantages,  382. 
rights  on  rebuttal,  382. 
use  of,  no.t  encouraged,  382  n.  5. 
non-actor,  383. 

surrebuttal  defined,  383. 
rights  at  this  stage,  383. 
scope  of  rebuttal, 

action  of  appellate  courts,  379. 

explanation,  379  n.  5. 

strong  probative  force  not  required, 

379. 
use   of   cumulative  evidence,   379  n. 

17. 
variations  in  order  of  evidence,  379. 
administrative  details,  379. 
subsequent  rebuttal,  384. 
re-rebuttal,  rights  on,  384. 
re-surrebuttal,  rights  on,  384. 
testing  on  rebuttal,  379. 

range  of  deliberative  facts,  379. 
(3)  use  of  reason,  385. 

{Bee  Use  of  Re:ason.) 
directing  verdicts,  391. 
a  matter  of  law,  394. 

any  evidence  for  the  jury,  394. 
uncontroverted  evidence,  394,  395. 
criminal  libel  in  England,  394  ». 

10. 
joinder  in  motion  for  direction  of 

■a.  verdict,  394,  395. 
nominal  conflict,  395. 
administrative  duty,  391,  391  n.  4. 
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Principles    of   Administration,    Protect 
Substantive  Bights  —  cont'd. 

( 3 )  use  of  reason  —  cont'd. 
directing  verdicts  — •  cont'd. 

general  rules,  395. 

conflicting    evidence    must   be    sub- 
mitted, 395,  495  nn.  2,  7. 
categorical    denial   not   necessary, 

395  n.  7. 
judge  cannot  weigh  the  evidence, 
395. 
such  authority  may  be  conferred 
by  statute,  395  n.  4. 
meaning  of  ambiguous  language  for 

the  jury,  395,  395  n.  6. 
reasons   for   order   need  not  be   as- 
signed, 395. 
scintilla  not  sufficient,  395  n.  2,  396. 

[See  Scintilla  of  Evidence.) 
supported    issues    alone    submitted, 

395. 
supported  issues  must  be  submitted, 

395,  395  n.  2. 
uncontroverted   evidence   not   to   be 
submitted,  395. 
motion  raises  question  of  law,  391,  391 

n.  2. 
relation  to  grant  of  new  trial,  392. 
irrational  verdicts,  392. 
federal  courts,  392. 
verdicts  against  weight  of  evidence, 
392. 
juggling,  392. 

sounder  administration,  392. 
unsound  administration,  392. 
false  formation  of  rule  of  law, 
392  n.  12. 
not  a  guaranty  for  truth,  385  n.  3. 
preventing  irrational  verdicts,  390. 
actions  for  penalty,  390. 
rule  in  federal  courts,  390  n.  2. 
rights  of  litigant  to,  385. 
should  prevent  jury  from  being  misled, 
386. 
appeals  to  sympathy,   386. 
diminution  in  force,  not  sufficient  for, 

388. 
insufficiency,  no  ground  for,  388. 
irresponsiveness,  adequate  for,  388. 
objection  must  have  been  taken,  388. 
striking  out  prejudicial  evidence,  388. 
the  object  of  certain  rules  of  evidence, 
386. 
supplanting  formal  modes  of  proof,  385. 
the  legal  test  for  conduct,  385. 

(4)  right  to  judgment  of  court  of  jury, 
408-457. 

(See  Judge;  Teial  by  Jtjbt,  Right  to.) 

(5)  right  to  confrontation,  458-462. 

(See    CONPEONTATION,    RIGHT   TO.) 

Printing 

abbreviations   in,    commonly    known,    761, 
761  n.  4. 

[See  Social  Life.) 

Private  Ownership 

historical  facts  regarding,  knowledge  as  to, 
807,  807  n.  2. 

Private  Statutes 

judicial  knowledge  as  to,  600,  609,  610. 
national  courts,  600. 


Private  'Writings 

completeness  in  proof  of  or  by,  520a. 
supplementation,    opponent's    right    of, 
520a. 
correspondence,  parts  of,  when  received, 

520a  n.  2. 
incendiary    speeches,    prosecution    for, 

520a,  520a  n.  4. 
irrelevant  matter  not  received,  520a  n. 

2. 
seditious  libel,  520a,  520a  n.  3. 
limitation  on  right,  520a  n.  5. 
Prize 

papers  in  other  cases  in  actions  for,  684, 
684  n.  17. 

{See  Actions  in  Rem.) 

Prize  Courts 

judicial  knowledge  as  to,  591. 
Probable  Cause 

matter  of  law,  when,  126. 
false  imprisonment,  126  n.  2. 
malicious  prosecution,  126. 

an  inference  of  fact,  126,  126  nn.  5,  6. 
reasons  for  the  rule,  126,  126  n.  4. 
province  of  the  jury,  127. 

decide  as  to  controverted  facts,  127,  127 
n.  2. 
draw  inferences  of  fact,  127. 
function  of  judge,  127,  127  n.  6. 
ultimate  inference  for  judge,  126,  126  n. 
7. 
Probate 

burden  of  proof  as  to,  955. 

(See  BCKDEN  op  PKOOF;  Regulaeitt.) 

Probate  Courts 

regularity,  assumption  of,  1200. 
{See  also  Administrative  Assumptions; 
Inferences  of  Fact;  Regulakitt.) 

Probate  Judge 

judicial  knowledge  as  to,  674,  674  n.  13. 
Probate  Papers 

completeness  in  proof  of  or  by,  516. 

administration,    grant    of,    how    proved, 
516. 
letter  of,  production  of  sufficient,  516, 
516  n.  4. 
guardianship,  how  proved,  516,  516  n.  5. 
letter  of,  when  sufficient,  516,  516  n.  5. 
judicial  knowledge  as  to,  666,  666  n.  3. 
papers  in  other  cases  not  judicially  known, 
684,  684  «.  6. 

(See  also  Completeness  Demanded.) 

Probative  Facts 

defined,  51. 

admissions,  proof  by,  1304. 

{See  AijMissiONS.) 
burden  of  evidence  as  to,  996d. 
component  facts  contrasted,  51. 

anomaly  of  code  pleading,  51. 

logical  and  legal  reasoning,  51. 
constituent  facts  contrasted,  51. 
principal  contrasted.  51. 
res  gestce  contrasted,  51. 
standard   treatises,    a   consultation   as   to, 

869a. 

(See  also  Facts;  Res  Gest.'e.) 
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Probative  Force 

admissions,  1232,  1236,  1282,  1303. 

(See  Admissions.) 
mental  states,  as  to,  1399a. 
admissions  by  conduct,  1409,  1434. 

(See  Admissions  by  Conduct.) 
oath,  single,  990. 

silence,  admissions  by,  1407,  1418,  1428. 
single  oath,  990. 

Probative  Relevancy 

(See  Logical  Reievanct.) 

Procedure 

defined,  165,  166. 
Bishop,   165. 
Thayer,  166  n.  1. 
forms  of,  166,  166  n.  3. 
Bishop,  166  «.  4. 
Holland,  166  ii.  1. 
Salmond,  166,  166  n.  2. 
logic  contrasted, 

(See  Logic.) 
substantive  law  contrasted,  165. 
(See  Substantive  Law.) 
distinction  unimportant,  171. 

fundamental     distinction,    is     between 
having  a  rule  and  having  none,  171. 
Fiero's  view,  166  n.  1. 
Salmond's  view,  166  n.  1. 
other  views,  167. 

rights  and  remedies,  not  true  distinc- 
tion, 167. 

(1)  substantive  rights  may  relate  to 
procedure,  168,  171. 

positive    law    evolved    from    pro- 
cedure, 168. 

(2)  substantive   law   may   prescribe 
the  remedy,  169. 

verbal  metabolism,  170. 

(1)  exclusive  mode  of   proof   part  of 
substantive  right,  170. 

parol  evidence  of  written   contract, 
170. 

(2)  conclusive  presumptions,   rules   of 
substantive  law,  170. 

authority  of   principle,   conclusively 

presumed,   170. 
infants  under  seven,  criminal  intent 

impossible,  170. 

(3)  statute     of     limitations     destroys 
right,  170. 

(See  also  Code  Prooedube.) 

Procedure,  Assumptions  of 

(See  Presumptions  op  Law.) 

Proceedings,  Civil 

(See  Civil  Peoceedings. ) 

Proceedings,  Criminal 

(See  Criminal  Pboceedinqs. ) 

Proceedings,  Equity 

(See  Equ/tt  Proceedings.) 

Proceedings,  Legal 

(See  Legal  Pboceedings. ) 

Process,  Compulsory 

(See  COMPULSOBT  Peocess.) 


Proclamations 

executive,  judicial  knowledge  as  to,  646. 
state  executive,  648. 

Profert 

pleading,  rule  as  to,  in,  482. 

(See  also  Best  Evidence  Rule.) 

Prohibition 

writ  of,  to  popular  courts,  270e  n.  6. 
(See  also  Jubt.) 

Proof 

defined,,  8. 

ambiguous  meaning,  8,  936  n.  7. 

confusion  in  "  burden  of  proof,"  8. 
beyond  reasonable  doubt,  987,  996a. 
(See  BuBDEN  op  Evidence.) 
burden  of,  936. 

(See  BuEDEN  op  Pboop.) 
difficulty  of,  eflfect  on  onus,  970,  979. 
evidence  distinguished,  8. 
media  of,  986. 

(See  Media  op  Pboop.) 
reasonable  doubt,  beyond,  987,  996a. 
(See  also  Bueden  op  Evidence;  Burden  op 
Pboop ;  Evidence.) 

Proofs  of  Iioss 

acquiescence  by  failure  to  object,  1413. 
(See  also  Admissions  by  Conduct.) 

Proper  Names 

abbreviations    of,    commonly    known,    761, 
761  n.  9. 

(See  also  Names.) 

Properties  of  Matter 

special  knowledge  as  to,  878,  878  n.  1. 

Proponent 

defined,  489  n.  1. 

(See  also  Bueden  op  Evidence;  Evidenoe.) 

Propositions 

negative,  50. 
defined,  50. 

positive  contrasted,  50. 
positive,  50. 
defined,  50. 

negative  contrasted,  50. 
positive  and  negative,  50. 

proof  easier  than  disproof,  50. 

afiirmation  more  credible  than  denial, 

50. 
difficulties  of  proving  a  negative,  50. 
proof  of  correlated  positive,  50. 
limitations  on  such  proof,  50. 
tests  as  to  positive  nature,  50. 
copula,  form  of,  50. 

a  more  satisfactory  teat,  50. 
sole  object  of  proof,  5,  5  n.  9. 

( See  also  Bueden  op  Peoop  ;  Logic.  ) 

Propositions  of  Experience,  General 

commonly  known,  694. 

Prosecuting  Attorney 

judicial   knowledge   as   to,   676,   676   nn  4 
et  seq. 
signature,  677,  677  nn.  4,  5. 
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Prosecuting  Officers 

acquiescence,  for,  denial  must  be  natural, 
1431. 

{See  Admissions  by  Conbuct;  Confes- 
sions.) 

Prosecution 

(See  Ceemdtal  Pbooeedings.) 

Protect  Substantive  Rights 

canon  of  judicial  administration,"  333-462. 
{See   also   Principles    of   Administea.- 
noN,  Peoteot  Stjbstantivb  Rights.) 

Protection  of  Witnesses 

a  canon  of  administration,  530. 

social   consequences   of   non-enforcement, 
530. 
cross-examination,  assault  upon,  531. 
an  anti-social  attitude,  533. 

Evans'  criticism,  533,  533  n.  2. 
fraud,  bad  faith,  etc.,  532. 

mistake,  judicial  apology  for,  532,  532 
n.  14. 
length  of,    checked    by    court,    531,  531 
n.  2. 
innuendo,  532,  532  n.  10. 
Intimidation,  532,  532  n.  11. 
sneering,  532,  532  n.  13. 
statutory  regulations,  532. 
Arkansas,  532,  532  n.  5. 
Connecticut,  532,  532  n.  8. 
California,  532,  532  nn.  6,  7. 
Kentucky,  532,  532  n.  9. 
time,  allowance  of  additional,  530  n.  4. 
wanton  attack  rebuked,  530  n.  4. 

{See  also  FtrBTHEBANCB  of  Justice.) 

Protest 

banking  customs  as  to,  commonly  known, 
815,  815  nn.  12  et  seq. 

Protestant  Episcopal  Chnrcli 

wardens  and  vestry,  powers  of,  knowledge 
as  to,  774,  774  n.  8. 

Protocols 

judicial  knowledge  as  to,  797,  797  n.  5. 

Provincial  Courts 

corporate  regulations,  knowledge  as  to,  613 
judicial  knowledge  of,  605,  605  n  2. 
{See  State  Courts.) 

Pseudo-presumptions 

conclusive  presumption,  1160. 

{See  Conclusive  Presumptions.) 
consequences  of  conduct,  1166. 

intent  immaterial,  when,   1166,   1166  n. 

10. 
not  an  inference  of  fact,  1166,  n6<l  n.  6. 
illustrative  instances,  1166,  11P6  nn.  7 
et  seq. 
presumption    of    law    repudiated,    1107, 

1167  nn.  1  et  seq. 
writings,  acts  embodied  in,  1166,  1166  nn. 
2  et  seq. 
good  character,  1168. 
no  presumption   of   law,    1168,  1168  nn. 

3,4. 
procedurU  rule  restated,  1168   1168  n.  2. 
question  one  of  fact,  1168,  1168  nn.  6,  6. 
attorney,  license  as,  1168  n.  15. 


Pseudo-presumptions  —  cont'd. 
knowledge  of  law,  1169,  1169  n.  1. 
application,  instances  of,  1169a. 

language  employed,  meaning  of,  1169, 

1169  n.  5. 
municipal  ordinances,  1169,  1169  n.  4. 
public  laws,  1169,  1169  nn.  2,  3. 
regulations     of     department,     1169a, 
1169a  n.  1. 
conclusive    presumption    of,    1169,    1169 

n.  3. 
criminal  cases,  1169,  1169  n.  2. 
no  inference  of  fact,  1170,  1170  nn.  1  et 
seq. 
actual  knowledge  must  be  proved,  1170, 
1170  n.  8. 
club  rules,  1170  n.  8. 
probative    force,    absence    of,    demon- 
strated, 1170,  1170  nn.  5  et  seq. 
real  nature  of  presumption,   1171,  1171 
m.  1. 
ignorantia     legis     neminem     excusat, 
1171,  1171  nn.  4,  6. 
stock-holders     liability,     1171,    1171 
n.  5. 
rule  inapplicable,  when,  1169,  1169  n.  6. 
academy,  by-laws  of,  1169,   1169  n.  6. 
construction  of  law,  1169,  1169  nn.  8 

et  seq.,  1171,  1171  nn.  1,  2. 
foreign  law,  1169,  1169  n.  7,  1171,  1171 
n.  3. 
sister  state,  1171,  1171  n.  3. 
presumption  of  innocence,  1172. 

{See  Innocence,  Presumption  of.) 
presumptions   of   law   distinguished,    1159, 

1159  nn.  1  et  seq. 
survivorship,  presumption  of,  1177. 

{See  SuuvivoESHip,  Presumption  of.) 

Psychological  Constituents 

{See  Psychological  Facts.) 

Psychological  Facts 

defined,  43. 

admissions,  proved  in,  1293,  1304. 

{See  Admissions.) 
constituent, 
mental  conditions, 

{See  Mental  Conditions.) 
burden  of  evidence  as  to,  996h. 
mental  states, 

{See  Mental  States.) 
physical  facts  contrasted,  43. 
physiological  facts  contrasted,  43. 

Public  Documents 

judge  may  consult,  859,  859  n.  4. 
records  of,  520. 

completeness  in  proof  of  or  by,  620. 
supplementation,   opponent's  right  of, 
520. 
(See  Supplementation,  Right  of.) 
judgment  of  court,  520. 

(See  also  Completeness  De- 
manded.) 

Public  Officers 

judicial  knowledge  as  to,  639. 

county,   649. 

de  facto  or  de  jure,  640. 
minor,  tenure  of,  known,  641. 
municipal,  knowledge  as  to,  650. 
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Public  Schools 

Bible  teaching,  relation  of  work  to  the,  801, 
801  n.  2. 

Public  Statutes 

amendments  of,  knowledge  as  to,  633,  633 

n.  5. 
judicial  knowledge  as  to,  599. 
national  courts,  599. 
state  courts,  604. 

national  statutes,  604. 
state  statutes,  605. 

former  sovereignties,  606. 
legal  provisions  regarding,  knowledge  as  to, 

633. 
recognition  of,   knowledge  as  to,   633,   633 

n.  5. 
what  are  classed  as,  619  et  seq. 

government,  administration  of,  623. 
{See  Government.) 
statutes   regulating   judicially  known, 
623. 
repeal,  623,  623  n.  9. 
local  option,  621. 

{See  Local  Option.) 
municipal  corporations,  as  to,  623. 
{See  MtTNicrpAL  Corporations.) 

Public  Surveys 

judicial  knowledge  as  to,  651. 

regularity,  assumption  as  to,  651,  651  n.  24. 

Publicity 

adjournments  to  avoid,  187. 

{See  also  Administration.) 
advantages  of  judicial,  183. 

{See  also  Court  Room.) 


Q 

Quantum  of  Evidence 

negative  facts,  in  proof  of,  980. 
required,  987. 

{See  Burden  of  Evidenoi!!. ) 

Quarantine 

rules  and  regulations,  knowledge  as  to,  652, 
652  n.  9,  654,  654  n.  6. 

Quarter  Sessions 

courts   of,   judicial   knowledge   as   to,   665, 
665  n.  4. 

Questions 

{See  Questions  and  Answers.) 

Questions   and  Ansvers 

admissions,  use  in,  1296  n.  3. 

{See    also    Confessions;    Former   Evi- 
dence.) 


Races 

characteristics  of  different,  facts  as  to,  909, 
909  nn.  1,  2. 


Railroading 


{See  Railroads.) 


Railroads 

cars,  alighting  from,  knowledge  as  to,  963 
n.  9. 

{See  Common  Knowledge.) 
charters  for,  judicial  knowledge  as  to,  628, 

628  n.  I. 
construction, 

commonly  known  facts  as  to,  827. 
crossings,  conduct  at,  knowledge  as  to,  693 

n.  9. 
customs  of,  requiring  no  proof,  828. 
duties  of  officers,  employees,  etc.,  921. 
physical    requirements    for    discharging, 
921,  921  n.  10. 
equipment, 

notorious  facts  as  to,  829. 

spark-arresters,    limitation    on    opera- 
tion, 829,  829  im.  4,  5. 
equipment,   facts  of,   special  knowledge  as 
to,  926,  926  n.  4. 
apparatus    for    drawing,    stopping,    etc., 

926,  926  nn.  4,  5. 
rolling    stock,    special    facts    regarding, 
926,  926  n.  8. 
fall  from  cars,  703  n.  7. 
freight  transportation,  notorious  facts  re- 
garding, 831. 
geographical  facts  regarding,  knowledge  as 
to,  741,  743  n.  20. 

{See  Geography.) 
historical  facts  as  to  development  of,  796. 
judicial  knowledge  as  to,  630. 
charters,  630,  630  nn.  5,  6. 
taxation,  630,  630  n.  7. 
maintenance, 

general  facts  regarding,  829,  829  n.  6. 
momentum  of  train,  knowledge  as  to,  703 
n.  8. 

{See  Common  Knowledge.) 
operation, 

common  knowledge  as  to,  826,  828    828 

nn.  2,  3,  830. 
employees,  relation  to,  830,  830  nn.  4,  5. 
minutiw   of,    must  be   proved,    830     830 

n.  9. 
passenger  service, 

facts  of    notoriety    as    to,    require  no 
proof,  832. 
time  table,  need    not    be    proved,  when. 
830,  830  n.  15. 
operation  of,  special  knowledge  as  to,  921. 
<K)upling  cars,  etc.,  921,  921  nn.  2  et  seq. 
possihilitiea,  probabilities,  925. 

accident,  consequences  of,   925,  925  n. 

7. 
trains,  stopping  of,  925,  925  n.  5. 
safety,   danger,   etc.,  of  particular   acts, 

921,  921  nn.  7  et  seq. 
trains,  stopping  of,  921,  921  n.  1. 
passenger  transportation, 

{See  Passenger  Transportation.) 
roadbed,  grading  of,  facts  as  to,  886,  886 

n.   3. 
roadbed,  special  knowledge  as  to,  926. 
samples,  drummers',  transportation  of,  847  ' 
847  w.  9.  ' 

special  knowledge  as  to,  919. 

duties  of  officers,  employees,  etc.,  920. 
mechanical  eauivalents,  926,  926  n.  7. 
who  are  qualified  witnesses,  919,  919  ww 
3  et  seq.,  927,  927  nn.  5  et  seq. 
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Railroads  —  cont'd. 

street  railway  matters,  relation  to,  927,  927 

n.  8. 
ties,  methods  of  loading,  known,  847,  847 

n.  8. 
train,  momentum  of,  knowledge  as  to,  703 

n.  8. 

Range  Lines 

judicial  knowledge  as  to,  651,  651  n.  7. 

Ratification 

agents,  acts  of,  1339,  1348. 
verbal  acts  in  proof  of,  1437. 

{See  also  Mental  States.) 

Real  Estate 

common  knowledge  in  regard  to,  833. 
value  of,  decline  in  New  York  City,  known, 

696  n.  8. 

{See  Common  Knowi.edge.) 
water  rights,  appropriation  of,  facts  as  to, 

833,  833  nn.  4,  5. 

Real  Evidence 

defined,  27. 
Beutham's  view,  27. 

classification  of  judicial  evidence  sum- 
marized, 27. 
Best's  view,  28. 

immediate  perception  no  test  of  real 

evidence,  28. 
Involuntary  human  action  not  real  evi- 
dence, 28. 
Gulson's  view,  29. 
Stephen's  view,  30. 

reasons  for  incompleteness,  30. 
conclusions  reached,  31. 

involuntary  action  of  witness,  31. 
perception,  evidence  by,  defined,  31. 
physical  aspect  of  persons,  31. 
real  evidence  and  evidence  by  percep- 
tion, 31. 
real  evidence  must  be  quoad  the  tribu- 
nal, 31. 
voluntary  action  of  witnesses,  31. 
(See  also  DoctJMENTABT  Evidence; 
Evidence.) 

Reason 

administration,  characteristic  of,  176. 
belief  created  by,  sufficient,  989. 

{See  Burden  op  Evidenoe.) 
use  of,  385. 

(See  Use  of  Reason.) 

Reason,  Use  of 

(See  Use  op  Reason.) 

Reasonable  Diligence 

qupstim  for  the  jury,  121  n.  1. 

{See  also   Certainty  of  Law;  Fobmeb 
Evidenoe.  ) 

Reasonable  Doubt 

defined,  1016. 

insanity,  rule  as  to,  966. 

proof  beyond,  987,  996a. 

(See  Bubden  of  Evidence.) 

Reasonable  Time 

question  for  jury,  when,  122. 


Reasonable  Time  —  cont'd. 
question  of  law,  when,  122. 
notice  of  protest,  122. 

disputed  facts  are  for  the  jury,  122. 
influence  of  substantive  law,  122,  122 
n.  2. 

(See  also  Judge.) 

Reasoning 

common  knowledge  as  to  modes  of,  769. 

Rebellion,  War  of 

historical  facts  regarding,  791,  797  n.  2. 

Rebuttal 

acquiescence  by  silence,  1410,  1422. 

(See  Admissions  bt  Conduct.) 
silence,  acquiescence  by,  1410,  1422. 

(See   also   Pbincipmis    op   Administra- 
tion, Pbotect  Substantive  Eights.) 

Receipt 

partial  answer,  not,  1406  w.  6. 

(See   Admissions   by   Conduct;   Docu- 
uments.) 
Recitals 

statutory,   judicial   knowledge   as   to,   596, 
596  n.  1. 

Recognitio 

(See  Recognition.) 

Recognition 

defined,  270c. 

inqmsitio  contrasted,  270c. 

(See  also  Juby.) 

Record  Booh 

reference   to,   custom  of,   known,   809,  809 
n.  7. 

Recorder  of  Deeds 

signature  and  seal  judicially  known,  658, 
658  n.  2. 

Records 

court, 

(See  Court.) 

Reformation  of  Documents 

inertia,  special,  in  connection  with,  1011. 
special  inertia  in  connection  with,  1011. 
(See  also  Burden  of  Evidence.) 

Refrigeration 

cold,  effects  of,  in  connection  with,  known, 
721. 

(See  Common  Knowledge.) 

Registrar  of  Deeds 

signature  and  seal   judicially  known,  658, 
658  n.  3. 

Regularity 

defined,  1193. 

assumption  of  administration,  1193. 
ancient  facts,  1195. 
difficulty  of  making  proof,  1195,  1195 

nn.  1  €t  seq. 
necessary    conditions,    fulfillment    of, 
1195,  1195  nn.  5,  6. 
recitals,  1195  n.  5. 
subsequent  conduct,  1195  n.  5. 
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Regularity  —  cont'd. 

assumption  of  administration  —  cont'd. 
ancient  facts  —  cont'd. 
public  records,  1196,  1196  n.  4. 
time,  no  definite  rule  as  to,  1196. 
length   of   interval,    effect  of,    1196, 
1196  n.  1. 
formal  documents,  1196,  1196  n.  2. 
30  years  interval  less  than,  1196, 
1196  n.  3. 
administration,     a    matter     of, 
1196  n.  3. 
inference  of  fact,    effect    of,    1193,  1193 
n.  1. 
failure  to  complain,  1193,  1193  n.  5. 
judicial  proceedings,  1199,  1199  tin.  1  et 
seq. 
courts  of  record,  1200  nn.  1  et  seq. 
general  and  special  terms,  1200,  1200 

n.  6. 
impeachment,  burden  of  evidence  as 

to,  1200,  1200  n.  4. 
jurisdiction     assiuned,     1200,     1200 

n.  2. 
probate  courts,  1200,  1200  n.  7. 
irregularity,     onus     as    to,    1200, 

1200  n.  8. 
register,  letters  to,  1200  n.  8. 
records,  accuracy  of,  1200,  1200  n.  5. 
error,  regularity  of,  assumed,  1200 
n.  2. 
ex  parte  proceedings  not  covered,  1199, 

1199  n.  7. 
extra-judicial,  outside  rule,  1199,  1199 

n.  8. 
foreign  courts,  1201,  1201  nn.  6  et  seq. 
jurisdiction    must   be    shown,    1201, 

1201  nn.  8,  9. 
sister  state,  1201,  1201  n.  7. 

jurisdiction,  presumed  when,  1201 
n.  7. 
inferior  tribunals,  1201. 
county,  1201,  1201  n.  2. 
district  courts,  1201,  1201  n.  3. 
justices    of    the   peace,    1201,    1201 
n.  4. 
other       committing     magistrates, 
1201,  1201  n.  5. 
special,     statutory    proceedings,    1199 

n.  1. 
valid  excuse  for   irregularity,   1199  n, 
4. 
no  probative  force,  1194,  1194  nn.  1  et 
seq. 
a  contrary  view,  1194,  1194  n.  9. 
forfeiture,  not  worked,  1194,  1194  n.  7. 
order  of  events,  1197. 
effective,  assumed,  1197,  1197  n.  1. 
actual,    may   be    ascertained,    1197, 

1197  n.  3. 
documents,  1197,  1197  n.  2. 
lawful,  assumed,  1197,  1197  n.  4. 
conditions,     precedent,     1197,     1197 
n.  5. 
natural,  presumed,  1197,  1197  n.  6. 
subsequent  acts  or  events,  1198. 
public  officers,  1202. 

a  general  assumption,  1202a,  1202a  nn. 
4  et  seq. 
criminal  cases,  1202a,  1202a  n.  9. 
"  presumption    of    innocence,"  effect 
of,  1202a  «.  5. 
8 


Regularity  —  cont'd. 

assumption  of  administration  —  cont'd. 
public  oflBoers  —  cont'd. 

a  general  assumption  —  cont'd. 
reversed  presumption,   1202a,  1202a 

n.  8. 
sister  state,  officials  in,  1202a,  1202a 
n.  7. 
election,  1202,  1202  nn.  1,  2. 
executive,  1202b. 

a  general  assumption,   1202a  nn.   1 

et  seq. 
national,  1202b. 

a     general      assumption,      1202a, 

1202a  nn.  1,  3. 
military  officers,   1202b,   1202b  n. 
11. 
state,  1202b,  1202b  nn.  1,  2. 
nn.  2,  3. 
deeds,  register  of,  1202a  nn.  2,  3. 
surveyors,  1202a  nn.  2,  3. 
chief  executive,    1202b,  1202b  nn. 

1,2. 
land  office  officials,    1202b,   1202b 
n.  6. 
no  evidentiary  value,  1202b  n.  6. 
military  officers,   1202b,    1202b   n. 

11. 
official  boards,  1202b,  1202b  nn.  7 
et  seq. 
civil       service       commissioners, 

1202b,  1202b  n.  9. 
equalization,  1202b,  1202b  n.  8. 
secretary   of    state,    1202b,    1202b 
n.  4. 
a  contrary  view,  1202b  n.  4. 
surveyor-general,       1202b,      1202b 
n.  5. 
county,  1203,  1203  nn.  1  et  seq. 
assumption    not    conclusive,    1203 

n.  8. 
commissioners,  1203,  1203  n.  2. 
deeds,  registers  of,  1203,  1203  n.  4. 
no  inferences  of  fact,   1203,   1203 

nn.  9,  10. 
notaries  public,  1203,  1203  n.  3. 
probate,   registers   of,    1203,    1203 

n.  5. 
supervisors,  1203,  1203  n.  6. 
treasurer,  1203,  1203  n.  7. 
municipal,  1204. 

alcalde,  1204,  1204  nn.  1  et  seq. 
assessors  of  taxes,  1204,  1204  n.  4. 
ecclesiastical     appointment,     1204 
n.  4. 
town,  1204,  1204  n.  5. 
assessors,  1204,  1204  nn.  7,  8. 
charities,  1204,  1204  n.  6. 
clerks,  1204,  1204  n.  10. 
collectors,  1204,  1204  n.  9. 
treasurers,  1204,  1204  n.  11. 
trustees,  1204,  1204  n.  12. 
township,  1204,  1204  n.  13. 
committees,  1204,  1204  n.  13. 
village,  1204,  1204  n.  14. 
judicial,  1205  et  seq. 
judges,  1205,  1205  rm.  \,  2. 
inferior  judges,  1206. 
auditors,  1206,  1206  n.  3. 
commissioners,  1206,  1206  n.  4. 
county,  1206,  1206  n.  1. 
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Regularity  —  cont'd. 

assumption  of  administration  —  cont'd. 
public   officers  —  cont'd. 
judicial  —  cont'd. 
judges  —  cont'd. 

inferior  judges  —  cont'd. 
justices  of  the  peace,  1206,  1206 

n.  2. 
referees,  1206,  1206  n.  5. 
magistrates,  1206. 

coroners,  1206,  1206  n.  6. 
notaries  public,  1206,  1206  n.  7. 
qualifications  assumed,  1205  n.  1. 
attorneys,  1207,  1207  n.  1. 

authority  from  client,  1207,  1207 

n.  2. 
court,  good  faith   to,   1207,   1207 

n.  4. 
loyalty  to  client,  1207,  1207  n.  3. 
public  prosecutors,  1207,  1207  wn. 
5,  6. 
clerks,  1208,  1208  nn.  1  et  seq. 
court,  clerks  of,  1208,  1208  n.  1. 
deputy  clerks,  1208,  1208  n.  2. 
filing,     docketing,     etc.,     1208, 
1208  nn.  3,  4. 
grand  jury,  clerks  of,  1208,  1208 

n.  5. 
no  probative  force,  1208,  1208  n.  7. 
sheriffs,  1209,  1209  n.  1. 
constables,  1209,  1209  n.  3. 
deed  under  power,  1209,  1209  n.  4. 
deputy  sheriffs,  1209,  1209  n.  2. 
disproof  of  assumption,  1209  n.  1. 
other    court   officials,    1209,    1209 
n.  5. 
jury  commissioners,  1209,   1209 

n.  6. 
stenographer,  accuracy  of  min- 
utes, 1209  n.  5. 
conditions,     performance    of,     1210, 
1210  n.  1. 
finding,    preliminary,    making   of, 

1210,  1210  n.  4. 
notice,  giving  of,  1210,  1210  n.  2. 
process,  service  of,  1210,  1210  n.  3. 
legislative,  1204a. 

ancient  facts,  1204a,  l&04a  nn.  2  et 

seq. 
municipal  councils,  1204a,  1204a  n.  6. 
assumption  displaced,  when,  1204a 
n.  6. 
omnia  rite  acta,  1202,  1202  n.  4. 
qualification,  1202,  1202  n.  3. 
wanton  violation,  not  assumed,   1202b 
n.  2. 
rebuttable,  1194,  1194  n.  8. 
relevancy  required,  1204  n.  3. 
varying  phraseology,  1193,  1193  nn.  2  e* 
seq. 

(See    also    Administrative    Assump- 
tions; Inferences  op  Fact.) 

Regularity,  Inference  of 

{See  Inference  of  Reqularitt.) 

Regulations,  Iiocal 

{See  Local  Reotoations. ) 
Relatives 
agency  of,  1341. 

{See  also  Admissions.) 


Relevancy 

defined,  57. 

Pollock's  view,  59. 

not  part  of  law  of  evidence,  59. 
Stephen's  view,  59  n.  4. 
Thayer's  view,  59. 
admissions,  required  in,  1304. 

{See  Admissions.) 
classification  of,  54. 
conditional,  375. 

{See  Conditional  Relevancy.) 
deliberative,  60. 

{See  Det.trebative  Relevanot.) 
direct,  54,  57. 

{See  Direct  Relevancy.) 
legal,  61. 

{See  Legal  Relevancy.) 
logical  relevancy,  54,  59. 

{See  LoGiCAi  Relevancy.) 
objective  and  subjective,  54. 

{See  Objective  Relevancy;   Subjec- 
tive Relevancy.) 
inference  contrasted,  54. 
presumption  contrasted,  54. 

(See  also  Logic ;  Use  of  Reason.) 

Relevant  Facts 

Gulson's  definition,  56. 

{See  also  Facts;  Relevancy.) 

Reliance  Building 

location  of,  knowledge  as  to,  748  n.  3. 

Relief  at  Lav 

documents,   parol  proof  of,  inertia  aa  to, 

1004. 
inertia   as   to   parol   proof   of   documents, 

1004. 

{See  also  Burden  of  Evidence.) 

Religion 

facts  of,  common  knowledge  as  to,  774. 
great  movements  of,  history  of,  786,  786  n. 
6,  801. 

Rem,  Actions  in 

{See  Actions  in  Rem.) 

Remoteness 

admissions,  effect  in,  1304,  1307. 

(See    also    Admissions;    Lfqio;    Rele- 
vancy. ) 

Repeal 

statutory,  judicial  knowledge  of,  594,  594 
n.  3,  618. 

Replication 

burden  on  plaintiff,  as  to,  945. 
plaintiff's  burden  on,  945. 

(See  also  Burden  of  Proof,) 

Reply 

acquiescence,  effect  of  partial,  1406,  1409, 
1414,   1418,   1421. 

(See  Admissions  by  Conduct.) 
partial,  effect  on  acquiescence,  1406,  1409, 
1418,  1421. 

(See  also  Completeness  Demanded;  Ex- 
planation.) 
Reputation 

agency,  not  sufficient  proof  of,  1338  n.  4. 
(See  Agents.) 
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Bes   Gestae 

defined,  6,  47. 

admissions,  proof  by,  1304. 

(See  Admissions.) 
agent's  statements  must  be  part  of,  1344. 

(See  AaENTS.) 
an  illustrative  instance,  48. 
illustration  examined,  48. 
constituent  facts  contrasted,  47,  47  n.  1. 
logical  and  legal  reasoning,  48. 
probative  effect  of  constituent  facts,  48. 
(See  also   Constituent  Facts;    Jxtbt; 
Eight  to  Peove  One's  Case.) 

Bes  Inter  Alios 

(See  Peimabt  Evidence.) 

Bes  Judicata 

(See  Adjudicated  Facts.) 

Besolutions,  Legislative 

(See  Legislative  Resolutions.) 

Bestricted   Communities 

common  knowledge  of,  697. 

(See  Common  Knowledge.) 

Besults  of  Lanr 

judicial  knowledge  as  to,  595,  637  et  seq., 
663. 
governmental  assumptions,  638. 
proportion  of  administration,  637. 

Betail  Trade 

notorious  facts  concerning  require  no  proof, 
840,  840  n.  5. 

Be  view 

local  regulations,  judicial  knowledge  as  to, 
612. 

Bevocation 

agents,  authority  of,  1341. 

(See  also  Agents.) 

Bice 

common  knowledge  as  to,  772,  772  n.  3. 
rice,  course  of  husbandry  as  to,  811,  811 
n.  6. 

Bice  Beer 

intoxicating  quality   of,   knowledge  as   to, 

714,  714  n.  7. 

Bight  of  Supplementation 

(See  Supplementation,  Eight  op.) 

Bight  to  Confrontation 

(See  Confrontation,  Eight  to.) 

Bight  to  Judgment  of  Court  or  Jury 

a  canon  of  administration,  408. 

(See  Pbinciples  of  Administration.) 
performances  of  functions  by  judge,  409. 
considerable  delay  not  fatal,  409. 
excluding  reasoning  by  witnesses,  411. 
basis  of  rule  excluding  opinion,  411. 
(See  Opinion  Evidence.) 
right  to  jury  trial,  412  et  seg. 

(See  Trial  bt  Jubt,  Right  to.) 
waiver,  effect  of,  410. 

(See  also  Judge;  Trial  bt  Juey,  Eight 
to.) 


Bight  to  Jury  Trial 

(See  Teial  by  Juey,  Eight  to.) 

Bight  to  Prove  One's  Case 

(See  Principles  of  Administration,  Pro- 
tect Substantivb  Eights.) 

Bight  to  Use  of  Beason 

(See  Use  of  Eeason.) 

Bivers 

geographical    facts    concerning,    knowledge 
as  to,  735,  735  n.  15,  740,  743. 
(See  Geogeaphy.) 

Boadmaster 

railroad,  duties  of,  knowledge  as  to,  830, 
830  n.  13. 

Boentgen  Bays 

(See  X-eay  Photographs.) 

Boman  Catholic  Church 

common  knowledge  as  to,  774,  774  n.  5. 

Bosin 

manufacture  of,  common  facts  as  to,  823, 
823  n.  6. 

Bule  against  Hearsay 

(See  Hearsay.) 

Bule  of  I<aDv 

duty  of  judge  to  announce,  69. 

jury  follow  rule  so  announced,  69. 
criminal  cases,  67  n.  6,  69,  71. 

a  contrary  view,  71,  71  n.  1,  86  n.  6. 
double  jeopardy,  72. 
uncontrollable  power  not  a  right, 
72. 
attaint,  former  use  of,  72  n.  5. 
Pennsylvania,  rule  in,  72  n.  7. 
more  extensive  powers  conferred,  75. 
Georgia,  75  n.  1. 
Illinois,  75  n.  3. 
Indiana,  75  n.  4. 
Louisiana,  75  n.  5. 
Maine,  75  n.  6. 
Massachusetts,  75  n.  7. 
Pennsylvania,  75  n.  8. 
Tennessee,  75  n.  9. 
Vermont,  75  n.  10. 
judicial  apology  and  explanation, 
75. 
policy  of  rule,  73. 
confusion  of  law,  74. 
danger  to  accused,  73. 
growth  of  lawlessness,  73. 
redress  of  accused  impossible,  74. 
exceptions  in  civil  cases,  70. 
historical  reasons,  70. 
local  laws,  70. 
law  books  excluded,  69  n.  7. 
not  ground  for  new  trial,  69  n.  7. 
granted    under    circumstances    of 
aggravation,  69  n.  7. 
who  should  apply,  68. 

judge  fitted  for  the  task,  77. 
adequate  knowledge,  77. 
sense  of  social  responsibility,  77. 
jury  ill-fitted  to  apply  law,  77. 
allotment  of  functions  unscientific,  77 


2308a 


TEMPOEAEY  INDEX  TO  VOLS.  I  AISTD  II. 


[References  are  to  Sections;  Volume  I,  sees.   1-929;  Volume  II,  sees.  930-1708.] 


Bnle  of  Zia-w  —  cont'd. 
who  should  apply  —  cont'd. 

jury  ill-fitted  to  apply  law  —  cont'd. 
general  verdicts,  86. 

(See  General  Verdicts.) 
more  rational  expedients,  89. 
advantages  to  be  expected,  95. 

(1)  maximum  of  eflSciency,  95. 

( 2 )  responsibility    determined, 
95. 

(3)  check  emotionalism,  95,  95 
m.  3,  100  n.  5. 

(4)  jury's  action  final,   95,   95 
n.  4. 

(5)  minimize    delay,    and    ex- 
pense, 95,  95  71.  5. 

give     certainty    to    substantive 
law,  145. 
{See  Ceetaintt  of  Law.) 
perjury  lessened,  95,  95  n.  6. 
agreed  statements  of  fact,  91. 

{See  Agreed  Facts.) 
demurrers  to  evidence,  139. 
(See  Demurrers  to  Evidence.) 
inferences  of  fact,  90. 
special  interrogatories,  97. 

(See  Speciax  Interrogatories.) 
common  law,  97. 
statutory,  98. 
special  verdicts,  96. 

(See  Special  Verdicts.) 
statutory,  96. 
trial  by  inspection,  151  et  seq. 
{See  Trial  by  Inspection.) 
political  considerations  operative,  77. 
(See  also  Administration;  Judge.) 

Rules  and  Regulations 

national,  judicial  knowledge  as  to, .  652. 
state,  when  judicially  known,  654. 

Rum 

intoxicating   quality  of,   known,    711,    711 
n.  2. 

(See  Intoxicating  Liquors.) 

Russia 

laws  of,  not  judicially  known,  589,  589  n. 
11. 


S 

"  Sack  " 

common  knowledge  as  to  meaning  of,  763, 
763  w.  4. 

Salary 

judicial,  amount  of,  known,  674,  674  n.  3. 
Sale 

memorandum  of, 

acquiescence   by   failure   to   object,    1413 
n.  1. 

{See  also  Oral  Contracts,  Construc- 
tion OP.) 

Sanity 

continuance  of,  inferred,  1043. 

inference  of,  1055. 

presumption  of,  974. 

(See  also  Administrative  Assumptions; 

Inferences    op    Fact;    Presumptions; 

Sanity,  Presumption  of). 


Sanity,  Presumption  of 

an  administrative  assumption,  1175c  n.  6. 
burden  of  evidence,  as  to,  974,  1020. 

Schedules 

treaty,  judicial  knowledge  as  to,  597,  597 
n.  5. 

Science 

facts  of,  generally  known,  720,  720  n.  1. 
almanac,  facts  of,  727. 

daylight,  length  of,  728,  728  n.  3. 
evidence  of  book,  not  required,  727,  727 
n.  4. 
statutory  regulation  in  Georgia,  727 
n.  5. 
judicially  known,  727. 

calendar  in  England,  727  n.  1. 
moonlight,  length  of,  728. 
moonrise  and  moonset,  728,  728  n.  2. 
movements  of  the  heavenly  bodies,  728. 
sunrise  and  sunset,  728,  728  n.  1. 

contrary  rule  in  England,  728  n.  1. 
tide,  movements  of,  728,  728  n.  4. 
commimity's  knowledge  potential,  727. 
disputed    propositions    must   be   proved, 

720,  720  11.  2. 
established  standards,  723. 
capacity,  723,  723  nn.  1,  2. 
extension,  724. 

computations,  judge  cannot  be  required 
to  make,  724. 
value,  725. 

circulating  medium,  725,  725  n.  1. 
appreciation   in  value   of  money  in 

England,  725  «.  1. 
bank  notes,  value  of,  must  be  proved, 

725,  725  nn.  4,  5. 
foreign  equivalents,  725,  725  nn.  8,  9. 
fractional    currency,    725,    725    nn. 

6,  7. 
gold,  premium  on,  noticed  when,  725 

n.  5. 
"  green-back,"  meaning  of,  725  n.  1. 
commodities,  standards  not  applied  to, 

725,  725  n.  10. 
services,  value  of,  must  be  proved,  725, 
725  »H.  11  e<  seq. 
weight,  726. 

court  cannot  be  asked  to  apply  stand- 
ard, 726,  726  n.  1. 
artificial  legs,  726,  726  n.  2. 
mathematical,  722. 
arithmetic,  722,  722  n.  1. 

mensuration.  722,  722  n.  2. 
photography,  729. 

accuracy  of   process  known,  729,  729 
n.  3. 
X-ray    photographs,    correctness   of, 
729,  729  n.  4. 
statistics,  730. 

averages,  rule  of,  731  n.  8. 
uniformity  must  be  fixed,  731  n.  8. 
voters,  relation  of  to  population, 
731  n.  8. 
census,  federal,  731,  731  n.  2. 
age,  fact  of,  established  by,  731  n.  6. 
population,  731,  731  nn.  5  ct  seq. 

iKitovioty,  effect  of,  731,  731  n.  9. 
rato  of  increase,  731,  731  n.  8. 

increase    above    census,    must    be 
proved,  731  n.  8. 


TEMPOKAKY  INDEX  TO  VOLS.  I  AND  11. 


2309a 


[References  are  to  Sections;  Volume  I,  sees.  1-929;  Volume  II,  sees.  930-1708.] 


Science  —  cont'd. 
facts  of,  generally  known  —  cont'd. 
statistics  —  cont'd. 
census,  state,  731,  731  n.  3. 
judicial  knowledge  of,  730. 
mortality  tables,  732. 
American,  732,  732  n.  3. 
authority,  preliminary  proof  of,  not 

required  when,  732,  732  n.  6. 
Carlisle,  732,  732  n.  2. 
expectancy  of    life    will  be  known, 

732,  732  rm.  7,  8. 

facts  of,  commonly  known,  732. 

a  contrary  view,  732  n.  1. 
other    standard    compilations,    732, 

732  nn.  4,  5. 

statutory  adoption  of,  732  n.  7. 
trade  tables,  733. 
currency,   computations   as  to,  733, 

733  nn.  6,  7. 

fugitive  publications  must  be  proved, 

733,  733  n.  7. 

interest    tables,    etc.,    need    not    be 

proved,  733,  733  n.  4. 
weights,  tables  of,  733,  733  n.  5. 
uniformity  in  operation  required,  721. 
meteorological  science,  721  n.  3. 
{See    also     Common     Knowledge; 
Special  Knowledge.) 

Scientific  Facta 

special  knowledge  as  to,  875  et  seq. 
(See  also  Facts.) 

Scientific  Terms 

potential  knowledge  as  to,  698  n.  1. 
(See  Common  Knowledge.) 

Scintilla  of  Evidence 

not  sufficient  to  warrant  verdict,  396,  996. 
rulings  to  contrary  effect,  396. 
(See  Use  of  Reason.) 

Scotland 

house  of  lords,  judicial  knowledge  of,  585, 
585  n.  1. 

Sea  Water 

injurious  eflFeots  of  known,  707,  707  n.  4. 
(See  Common  Knowledge.) 

Seal 

executive  officers,  knowledge  as  to,  655. 

foreign,  656. 
inertia  as  to  parol  proof  of,  1009  n.  7. 
judicial  knowledge  of, 
nation,  655,  655  n.  1. 

admiralty  courts,  688,  688  n.   1. 
Engliah  courts,  688,  688  ».  3. 
national  courts,  688. 
vice-admiralty  courts,  688,  688  n.  12. 
state,  657. 

state  courts,  689. 
county,  658. 
cities,  towns,  etc.,  659. 
foreign  state,  655,  655  n.  2. 
municipal  court,  (189,  689  «.  5. 
unrecognized  government.  fi55,  655  n.  4. 
private  corporation,  625,  625  n.  16. 
notary  public,  judicial  knowledge  of,  690. 
parol  proof  of,  inertia  as  to,  1009  n.  7. 


Seal  —  cont'd. 
private,  not  judicially  noticed, 
judge,  689,  689  n.  i. 

[See  also  Bubden  of  Evidence.) 

Sealing  Ordinance 

Utah,  notoriety  of,  in,  859i,  859i  n.  7. 

Seals  of  State 

judicially  known,  655. 

Seasons 

succession  of,  known,  703,  703  n.  3. 
(See   Common   Knowledge.) 

Secondary      Evidence,      Necessity      for 
TTsing 

right  to  use,  339  et  seq. 

(See  also    Pbinciples   of   Administea- 
TioN,  Pbotbct  Substantive  Rights.) 

Seconds 

(See  Time.) 

Secrecy 

injunctions  to,  effect  of,  1394  n.  5. 

(See  Admissions  by  Conduct;  Confes- 
sions.) 

Section  Iiines 

judicial  knowledge  as  to,  651,  651  n.  8. 

Sects,  Christian 

(See  Christian  Sects.) 

Seduction 

action  for,  orms  in,  998. 
flight  in,  1399a. 

(See  Admissions  by  Conduct.) 

Self  Defence 

burden  of  evidence,  as  to,  977a. 

(See  also  Malice,  Pbesumption  of.) 

Self-incrimination 

admission,  under  compulsion  to,  1294a. 

(See  Admissions.) 
duress    distinguished,    1480,    1544d,    1544d 
nn.  5  et  seq. 
early  English  rule,  1544d  n.  7. 
jurisprudence,  a  problem  in,  1541. 

judicial    proceedings    conducted    on    the 

basis  of  truth,  1541  n.  1. 
reason  stated,  1542. 

a  page  of  English  history,  1542,  1543. 
political  and  religious  liberty,  1543. 
strategy  of  the  struggle,  1543a. 
jury,  elevation  of,  1543a. 
privileges  of  silence,  1543a. 
subsequent  consequences,  1543b. 
Democracy,  confused  with  bad  ad- 
ministration   1543b. 
nervousness    of   American    colo- 
nies, 1543b,  1543b  n.  3. 
present  difficulties,  1543b. 
questionable    truth    of    feeling, 

1543b. 
Seven   Bishops,  case  of,    1543b, 
1543b  n.  2. 
inverted  deposition  of  jury,  1543b 
1543b  n.  1. 
19th  century,  procedural  rules  of,  1542. 
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Self-incrimination  ^  cont'd. 
jiiris;prudenee,  a  problem  in  —  oont'd. 

social  value  of  truth,  1541  n.  1. 
misleading       inducements       distinguished, 

1480,  1544d,  1544d  n.  4. 
"  nemo  tenet ur  seipsum  accusare,"  1544. 
not  of   Roman,   Civil   or   Common  law, 
1544,  1544  n.  2. 
torture,  use  of,  in  England,  1544,  1544 
n.  3. 
Scotch  use  of,  1544  n.  3. 
oath,  administration  of,  1544d  n.  1. 
pervasive  principle,  a,  1544b,   1544b  nn. 
1  et  seq. 
American  legislation,  1543b  n.  2,  1544c. 

modern  changes,  eflfect  of,  1544c. 
further     extension,     eflforts      against, 
1544b,  1544b  n.  6,  1546,  1546  nn. 
3  et  seq. 
English     bankruptcy     law,      1544b, 
1544b  n.  6. 
husband  and  wife,  1544b,  1544b  n.  5. 
present  rule  stated,  1544a. 

danger    must    be    real,    not    fanciful, 

1544a,  1544a  n.  2. 
equity,  rule  in,  1544b,  1544b  n.  2. 
penalty,  actions  for,  1544b,  1544b  n. 
4. 
question  must  actually  be  put,   1544a 
«.  2. 
silence,  inferences  from,  1544  n.  1. 
permitting  accused  to  testify,  eflfect  of, 
1544c  n.  1. 
untrustworthiness     of     confessions     ob- 
tained, in  violation  of,  1544d,  1544d 
nn.  1  et  seq. 
statement   involuntary   but  not  false, 
1544d,  1544d  n.  3. 
"  permanent    set "    of    the    judicial    mind, 

1540. 
privilege  against, 
procedure  and  reason,  1545. 

another,    trial   of,    statements   made    at, 
1557. 
compulsion  after  claiming  privilege,  ef- 
fect of,  1557,  1557  nn.  3,  4. 
failure  to  claim  privilege,  1557,  1557 
n.  2. 
'  statements  rejected,  when,  1557,  1557 

«.  1. 
warning,  eflfect  of,  1557  n.  1. 
probative  force  of  statement,  unques- 
tionable, 1557,  1557  n.  5. 
an  unnecessary  sacrifice,   1557  n.  5. 
former  trial,   1547,   1554,  1554  nn.   1  et 
seq. 
civil  and  criminal  cases,  1554,  1554  n. 
o_ 

voluntary    statements    received,    1554, 

1554  nn.  3,  4. 
volunteer     statement    on,     admissible, 
1547  n.  4. 
judicial   orders,    other   than   to    an- 
swer, immaterial,  1549  «.  2. 
knowledge  and  waiver,  1546. 

appellate  courts,  action  of,  1546,  1546 

iin.  8,  9. 
ignorance    of   privilege,    not    assumed, 
1546,  1546  nn.  7  et  seq. 
burden    of   evidence,   rulings    as   to, 
1546,  1546  nn.  10,  11. 


Self-incrimination  —  cont'd. 
procedure  and  reason  —  cont'd. 
preliminary  hearings,  1547. 
commissioners    in    bankruptcy,    1547, 

1547  n.  2. 
committing  magistrates,  1547,  1547  n. 

1. 
compulsion  of  an  oath,  ground  for  re- 
jection, 1547,  1547  n.  8,  1549,  1549 
nn.  1,  2. 
a  contrary  view,  1548. 

English  practice,   1548  n.  2. 
actual  accusation,  said  to  be  neces- 
sary, 1550  n.  2. 
English     cases     misleading,     when, 
1550,  1550  nn.  1  et  seq. 
American  rule,  basis  of,  1550. 
an  irrational  practice,  1550,  1550 
nn.  3,  4. 
historical    development   of   the   doc- 
trine, 1549,  1549  nn.  3  et  seq. 
ecclesiastical  courts,  prohibition  of 
oath  in,  1549. 
not   a    "  threat,"    under   New   York 

code,  1551  n.  2. 
notaries  public,  declarations  before, 

1549  n.  2. 
questioning,    eflfect    of,    1548    n.    2, 
1549,  1549  n.  1. 
coroner's  inquests,  1551. 

compulsion  of  an  oath,  ground  for 
rejection,  1551,  1551  n.  5,  1552 
nn.  4  et  seq. 
a  different  ruling,  1552,  1552  nn. 
1  et  seq. 
suspicion   and  arrest,   effect  of, 
1552,  1552  n.  3. 
voluntary  testimony  received,   1551, 
1551  nn.  1  et  seq. 
oath,  effect  of,  not  material,  1551, 

1551  nn.  2,  3. 
waiver,  by  not  claiming  privilege, 
1551,  1551  nn.  6  et  seq. 
knowledge  of  risfht,  liow  far  to 
be  assumed,  1551,  1551  nn.  7, 
8. 
warning,  effect  of,  1551,  1551  n.  4. 
fire  inquests,   1553. 
grand  jury,  1555. 

compulsion  of  oath,  1556. 

ground  for  rejection,  when,  1556, 
1556  n.  1. 
statement  may  be  proved  by  juror, 

1556,  1556  n.  2. 
statutory   regulations,  must  be  fol- 
lowed, 1555,  1555  n.  7. 
voluntary    statements    before,    1555, 
1555  nn.  1,  2. 
caution,  effect  of,  1555,  1555  nn.  4 

et  seq. 
failure   to    claim   privilege,    1555, 
1555  n.  3. 
guilty,  pleas  of,  1549  n.  2. 

warning  accused,  effect  of,  1549  n.  2. 
"  in  open  court,"  1547  n.  5. 
investigating   committees,    1547,    1547 

n.  3. 
volunteer  statements  admissible,  1647, 
1547  "".  5  et  seq. 
suspicion,  effect  of,  1547,  1547  n.  7. 
wiivnhin;,    absence   of,    1047,    1547   >i. 
6. 
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Self-incrimination  —  cont'd. 
procedure  and  reason  —  cont'd. 
rejection,  a,  matter  of  procedure,   1545. 
1545  m.  4. 
English  bankruptcy  cases,   1545,  1545 

n.  4. 
{See  also  Confessions;  Duebss;  lilis- 
LEADiNG  Inducements.)  ; 

Self -Preservation 

instinct  for,  knowledge  as  to,  769,  769  n.  9. 1 


Self-Serving   Statements 

acquiescence  by  silence  in,  1414,  1421. 

(See  Admissions  bt  Conduct.) 

admissions,  received  in,  when,  1296,  1296  «. 

9,  1297,  1297  n.  3,  1297a  nn.  1  et  seq. 

{See  Admissions.) 

agents,  by,  when  excluded,  1341  n.  1. 

independently  relevant,  are  admissible,  1437 

n.  2. 
silence,  acquiescence  by,  tm.  1421. 

Senses 

perception  by, 

effect  of  impairment  in  one  sense  upon 
others,  771,  771  nn.  10,  11. 

Separation  of  AVitnesses 

a  question  of  administration,  188. 
order  for,  not  matter  of  right,  190. 

right  may  be  conferred  by  statute,  189. 
power  constitutional,  188  n.  2. 
separation  usually  conceded,   190. 
administrative  details,  188  n.  2,  189  n.  1. 
advantages  of,  189. 

prevent  fraud  or  collusion,  189. 
unconscious  imitation  checked,   189,   189 
n.  2. 
estimates,  189. 
rebuttal,  189,  189  «.  5. 
appellate  court,  action  of,  188  n.  2,  190,  190 
n.  6. 
abuse  of  discretion,  reversal  for,  194  n. 

14,  195  n.  12. 
power  of  reversal  denied,  195  n.  12. 
prejudice   must   be    shown   for   reversal, 
188  n.  2. 
instances  of  error,  188  w.  2. 
application  of  order,  194. 
criminal  cases,  ordered  in,  188  n.  2. 
disobedience,  consequences  of,  196. 
counsel,  comment  by,  198. 
direct   punishment   of    conniving   party, 

198. 
party's  relation  to  violation,  197. 

a  contrary  view,  197. 
proceedings    against    offending  witness, 
198. 
enforcement  of  order,  195. 

by  court  officers,  195,  195  n.  2. 

administrative  details,  195. 
practise  common,  in  relation  to,  195. 
usual  practise,  195,  195  n.  10. 
variations  in  practise,  195. 
administrative  details,  195. 
grounds  for  ordering,  189. 
motion,  by  whom  made,  193. 
motion  for  order,  time  for,  192. 
parliamentary   inquiries,   order   invariably 
granted  in,  190. 


i  Separation   of  Witnesses  —  cont'd. 
persons  affected  by  order,  194. 

court  oflScers,  privileged  to  remain,  194, 

194  nn.  9,  16. 
jurors  excepted  from  order,  194,  194  n. 

10. 
legal  advisors  not  affected,  194,  194  n.  3. 
medical  or  other  experts  are  allowed  to 
remain,  194,  194  n.  15. 
a.  contrary  view,  194  n.  15. 
parties  excepted,  194,  194  nn.  4,  11. 
rights  of  parties,  194,  194  n.  19. 
contrary  rulings,  194  n.  11. 
corporations,  194,  194  nn.  7,  11. 

municipal,  194  n.  8. 
necessary  assistance,  194,  194  n.  5. 
parties  in  interest,   194  n.  11. 
right  of  a  party  to  direct  his  case,  194 

n.  11. 
rule  in  criminal  cases,  194,  194  n.  13. 
joint  defendants,  194  n,  13. 
parties    immediate    family,    194,    194    n. 

20. 
prosecutors   in   criminal   cases   excepted, 

194,   194  n.   12. 
public  officers  excepted,  194,  194  n.  14. 
special  exemptions,  194,  194  n.  17. 
right,  order  not  matter  of,  190. 
scope  of  order,  194. 

corporations  as  parties,  194. 
court  officers,  194. 
criminal  cases,  in,  194. 
jurors,  194. 
parties,  194. 
time  for  requesting,  192. 

administrative  details,  192. 
violation  of  order,  191. 
consequences  of,  195. 

fine  or  imprisonment,  198  n.  1. 
may  decline  to  hear  testimony  of  of- 
fending witness,   195,    195   n.   12, 
197  n.  14. 
a  contrary  view,  195,  195  n.  13. 
administrative  considerations 

against  exclusion,  197  nn.  3,  8. 
exchequer  rule,  197  n.  14. 
wilful  offender  in  contempt,  196,  198. 
fine  or  imprisonment,  198  n.  1. 
party's  relation  to  violation,  197. 
conniving   party  punished   by  ex- 
clusion, 197. 
burden     of     showing     collusion 
upon  objecting  party,   197  n. 
1. 
other  punishment,  198. 
non-conniving  party  should  not  be 
punished  by  exclusion,  197. 
criminal  cases,  197,  197  n.  13. 
persons  abetting,  how  punished,  198. 
administrative  details,  196. 
what  constitutes,  191. 

action  of  attorneys,  191,  191  n.  2. 
rights  of  parties  and  their  agents,  191, 
191  n.  6. 
who  may  move  for  order,  193. 

judge  may  act  sua  sponte,  193,  193  n.  4. 
ratifying  conduct  of  special  witnesses, 
194,  194  n.  18. 
jury,  193,  193  n.  3. 
parties,  193,  193  n.  1. 
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Sermon 

acquiescence  not  proved  by  failure  to  inter- 
rupt, 1431. 

{See  Admissions  by  Conduct.) 

failure  to  interrupt,  no  proof  of  acquies- 
cence, 1431. 

Session 

legislative,   judicial  knowledge  as  to,   660, 

660  n.  4. 
length  of  actual,  knowledge  as  to,  673. 

Settlement 

admissions  by  seeking  a,  1399. 

{See  Admissions  by  Conduct.) 
similar  claims,  admissions  by,  1394,  1395. 

{See  Compromise,  Offers  of.) 

Shamming 

acquiescence,  effect  on,  1427. 

{See  Admissions  by  Conduct.) 

Sheriff 

judicial  knowledge  as  to,  649,  649  n.  6,  680. 
signature  and  seal  judicially  known,  658, 
658  n.  4. 

Shooting 

acquiescence,  effect  on,  1433. 

{See  Admissions  by  Conduct.) 

Sick  Benefits 

admission  by  receiving,  1398. 

{See  Admissions  by  Conduct.) 

Sickness 

acquiescence,  effect  on,  1433. 

{See  Admissions  by  Conduct.) 

Signatures 

judicial  knowledge  of  official,  655. 
national,  655. 

national  courts,  688. 
state,  657. 

state  courts,  689. 
county,  658. 
cities,  towns,  etc.,  659. 
notary  public,  690. 

Silence 

acquiescence  by,   1401,   1418. 

{See  Admissions  by  Conduct.) 

admissions  from,  1401. 

consent,  gives,   1401. 

"gives  consent,"  1401. 

inducements  to,   in  proof  of  acquiescence, 
1429. 

injunction,    official,    to,    prevent    acquies- 
cence, 1431. 

{See  Admissions  by  Conduct.) 

official  injunction  to,  prevents  acquiescence, 
1431. 

Simple  Facts 

defined,  45. 

{See  also  Component  Facts;   Compound 
FACTS;  Facts.) 

Sister  State 

incorporation    by,    not    judicially    known, 

627,  627  n.  2. 
notary  public,  validity  of  acts  of,  591,  591 

«.  15. 


Sister  State  —  cont'd. 
statutes  of,  judicial  knowledge  as  to,  614. 

"  full  faith  and  credit,"  615. 
statutes  of,  when  deemed  public,  634. 

Slang 

phrases  of,  common  knowledge  as  to,  763. 
{See  Social  Life.) 

Slavery 

American,  relation  to  Civil  War,  791. 

Sleep 

acquiescence,  effect  on,  1424  n.  5,  1427. 
{See   Admissions   by   Conduct;    Confes- 
sions.) 
lighted  pipe,  with,  known  danger  of,  693 
n.  9. 

Small-pox 

vaccination,  relation  to,  commonly  known, 
771,  771  n.  6. 

Social  Life 

facts  of,  generally  known,  755. 
amusements,  775. 

football  season,  length  of,  775,  775  n.  4. 
general  features  known,  775. 
skill  required  in  games,  etc.,  775,  775 
n.  3. 
clothing,  776. 
customs,  756. 

agency  reports,  use  of,  756,  756  n.  3. 
business  prudence,  756,  756  n.  2. 
common   knowledge   as   to,   not  exact, 

756,  756  n.  5. 
financial,  757. 

local,  not  noticed,  757,  757  n.  4. 
interest  on  overdue  accounts,  756,  756 

n.  4. 
judicial  establishment  of,  756,  756  n.  6. 
local,  758. 

Indian  laws   and  customs,  758,  758 

nn.  8,  9. 
knowledge  taken  of,  when,  758. 
municipal   observances,   not   known, 
758,  758  nn.  6,  7. 
unreasonable  and  illegal,  not  common- 
ly known,  756  n.  1. 
fine  arts,  759. 
dramatic    profession    recognized,    759, 

759  n.  2. 
engraving,  etching,  facts  of,  759. 
food,  777. 

appliances,  for  preparing  known,  777, 

777  n.  3. 
injuries  to,  when  known,  777,  777  n.  4. 
oleomargarine,    color    of,    not    known, 

777,  777  n.  1. 
preparation  of,  processes  in,  777,  777 
n.  5. 
gaming,  760. 

appliances  of,  commonly  known,  when, 
760. 
household  conveniences,  778. 

bushel  basket,  use  of,  known,  778,  778 

)i.  1. 
hotel  furnishings,  noticed,  778,  778  n. 

3. 
kerosene,  facts  of,  known,  778,  778  n. 
2. 
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Social  liife  —  cont'd. 
facts  of,  generally  known  —  cont'd. 
language,  761. 
abbreviations,  761. 
commonly  known,  761,  761  n.  1. 
evidence  may  be  refused  when,  761, 

761  n.  10. 
legal  proceedings,  76.,  761  n.  2. 
local  usage,  not  known,  when,  761 

n.  5. 
mercantile  business,  761,  761  n.  3. 
printing,  761,  761  n.  4. 
proper  names,  761,  761  n.  9. 

adminisrtative     assumptions,    761 

n.  8. 
initial  letters  of  names,  761  n.  8. 
states  and  localities,  761,  761  n.  8. 
surveying,  761,  761  n.  5. 
time,  divisions  of,  761,  761  n.  7. 
transportation,  761,  761  n.  6. 
phrases,  763. 

"  Beecher  business,"  763,  763  n.  8. 
evidence  as  to  meaning,  not  received, 

when,  763,  763  n.  10. 
historical  references,  763,  763  n.  3. 
legal,  judicially  known,  763,  763  n. 

II. 
literary  origin,  763,  763  ti.  2. 
local,  not  commonly  known,  763,  763 

nn.  12,  13. 
money,  designations  of,  763,  763  n. 

1. 
political  terms,  763,  763  n.  4. 
words,  762. 

evidence  as  to  received,  when,  762, 
762  nn.  6,  7. 
dictionaries,  use  of,  762,   762  nn. 
8,  9. 
judicial  knowledge,  when,  not  taken, 
762. 
foreign  words,  762,  762  n.  4. 
technical      or     unusual      English 
words,  762. 
res  gestcB  fact,  evidence  received, 
762,  762  n.  5. 
vernacular,    a    matter    of    common 
knowledge,  762,  762  n.  1. 
literature,  764. 

copyright    law,    construction    of,    764, 

764  n.  3. 
literary  allusions,  764,  764  nn.  1,  2. 
mechanic  arts,  765. 

mechanical  devices,  765,  765  n.  5. 
bicycle,  765,  765  n.  6. 
telephone,  765,  765  n.  7. 
uniformity     of     action,     commonly 
known,  765,  765  n.  8. 
mechanical   products,   765,   765   nn.   9, 

10. 
state   of   the   art,   known,   when,   765, 
765  n.  1. 
patent  causes,  765. 
medicine,  766. 

dose  of,  generally  known,  766,  766  n.  2. 
phenomena  of  life,  767. 

(See  LIFE,  Phenomena  of.) 
politics,  773. 
religion,   774. 

Bible,  common  uses  of,  774,  774  n.  10. 
blasphemy,  nature  of,  known,  774,  774 
n.  11. 


Social  Iiif e  —  cont'd. 

facts  of,  generally  known  —  cont'd. 
religion  —  cont'd. 
denominations,   facts   as   to,   774,   774 
nn.  1  et  seq. 
Christian  science,  774,  774  n.  1. 
important  historical  events,  774,  774 

n.  13. 
internal   arrangements,   polity,   etc., 

774. 
Methodist    Episcopal    Church,   774, 

774- n.  9. 
official  records,  774,  774  n.  12. 
Protestant    Episcopal    Church,    774, 

774  nn.  7,  8. 
Roman    Catholic    Church,    774,    774 
nn.  5,  6. 
external  features,  774,  774  n.  4. 
taxes,  779. 

notorious  facts  as  to,  779. 
tobacco,  780. 

cigarettes,  780,  780  n.  2. 
cigars,  780,  780  n.  3. 
value  of  property,  781. 
personal,  781,  781  n.  2. 
real,  781,  781  n.  1. 

diminution    of,    noticed    wien,    781, 

781  n.  3. 
wealth,  782. 

notorious  facts  as  to,  782. 

mineral  deposits  on  workings,   782, 

782  n.  4. 

{See  also  Common  Knowledge;  Spe- 
cial Knowledge.) 

Solvency 

common  knowledge  as  to,  700  n.  7. 
{See  Common  Knowledge.) 

Sovereignties 

common  law  of,  judicial  knowledge  as  to, 
588. 

Sovereignty 

foreign,  recognition  of,  binds  judges,   646, 
646  nn.  12  et  seq. 

Spain 

laws  of,  judicial  knowledge  as  to,  586,  586 

n.  9. 
laws  of,  not  judicially  known,  589,  589  n. 

12. 

Special  Acts 

(See  SPECL4.L  Statutes.) 

Special  Interrogatories 

common  law, 

{See    Special   Inteeeogatoeibs,   Common 

Law.) 
statutory, 

{See  Special  Inteeboqatoeies,  Statu- 

TOEY. ) 

Special  Interrogatories,   Common  Iiaiv 

practise  on,  97. 
right  to  interrogate  the  jury,  97. 
an  incidental  power,  97. 
surprise  at  verdict,  97. 
{See    also    Special   Intebbogatoeies, 
Statutory.  ) 
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Special  Interrogatories,  Statutory 

answers,  form  of,  106. 

ambiguity  forbidden,  107  n.  1. 
argumentative,  when  received,  107. 
double  or  alternative  statement  excluded, 

107. 
must  be  clear  and  explicit,  106  nn.  1,  4. 
conditioned  by  lack  of  evidence,  106. 
separation  of  jury,  eflfect  of,  113. 
must  be  responsive,  107,  107  n.  1. 
separation  of  jury,  eflfect  of,  113. 
qualifying  phrases,  107. 

"  in  our  judgment,"  107  n.  3. 
"  opinion,"  107  n.  6. 
"  think,"  etc.,  107  n.  4. 
answers  must  cover  every  question,  106  nn. 
2,  3,  5,  6. 
separation  of  jury,  effect  of,  113. 
completeness  required  in,  512. 
depositions,  analogies  of,  512. 
administrative  details,  512. 
rights  of  proponent,  512. 
rule  in  case  of  discovery,  512. 
Louisiana  rule,  512  n.  1. 
form  of,  101. 

a  matter  of  administration,  104,  104  n.  1. 

rights  of  parties,  104. 
action  of  appellate  court,  102,  102  n.  12. 
adjusted  to  avoid  confusion,  101. 
constituent  facts  required,  101. 

jury  may  be  required  to  draw  infer- 
ences, 101  n.  2. 
court  may  reject  for  error  in,  101,  101  n. 

17. 
determined  by  judge,  101,  101  n.  16. 
leading,   102,   102  nn.  13,  14. 
objectionable  questions,  102. 
disjunctive,  102,  102  n.  5. 
general  and  specific,  102. 
inconclusive,  102,  102  n.  10. 
irrelevant,  102,  102  nn.  6,  7,  8,  9. 
noncontrolling,   102,   102   n.   11. 
simple  and  compound  facts,  102. 
questions  should  be  those  of  fact,  101. 
questions  of  law  eliminated,  101,   101 
n.  2. 
construction   of  unambiguous   docu- 
ment, 101  n.  7. 
scope  of  partner-ship,  101  n.  8. 
number  of,  103. 
large,  objectionable,  103,  103  n.  1. 

may  serve  as  special  verdict,  103,  103 
«?i.  2,  4. 
by  order  of  court,  103,  103  n.  3. 
general  verdict  need  not  be  rendered, 
103,  103  n.  5. 
special  verdicts  contrasted,  96. 
statutes  strictly  construed,  101,  101  n.  18. 
a  typical  statute,  98. 
general  verdicts  and  special  findings,  101, 

101  n.  19. 
oral   and  written  instructions,   101,   101 
n.  21. 
statutory  administration, 
criminal  cases  excluded,  99. 
equity  causes,  99. 
error'  and  prejudice,  115. 

answers  not  signed,  115,  116  n.  4. 
objection,  how  eflFectually  taken,  115, 

115  n.  6. 
presumptions  on  appeal,  115,  115  n.  7. 


Special     Interrogatories,     Statutory  ^ 

cont'd. 
statutory  administration  —  cont'd. 
error  and  prejudice  —  cont'd. 
specific  answer  not  given,  115. 

when  not  prejudicial,  115  nn.  2,  3. 
waiver  if  objection  is  not  seasonably 
taken,  115,  115  n.  5. 
general  verdicts,  effect  of,  108. 
administrative  details,  108. 
all  intendments  in  favor  of,  112. 
inconsistency  with,  110. 
defined,  110. 

(See  Inconsistency.) 
effect  of,  110. 
how  availed  of,  113. 

not  by  motion  for  new  trial,  113. 
party     entitled    must    move    for 
judgment,  113. 
no  priority  in  motion,  113. 
judge  sitting  as  a  jury,  116. 
must  appear  on  the  record,  110. 
must  be  irreconcilable,  110,  111. 
not  favored"t)y  the  court,  112. 
administrative  expedients  to  avoid 
inconsistency,  112. 
unimportant  where  the  verdict  is  or- 
dered, 111. 
judge  sitting  as  a  jury,  116. 

general    verdict,     inconsistency    with, 
116. 
object  of  special  findings,  100. 
administrative  advantages,  100. 
curb  emotionalism,  100,  100  n.  5. 
test  jury's  work,  100. 
special  answers,  effect  of,  109. 
entered  on  record,  109. 
granting  new  trial,  114. 

administrative      details      regarding, 

114. 
error  in  law,  114,  114  n.  11. 
judicial  submission  essential,  109. 
submission  to  jury,   101. 

judge  may  decline  to  order,  101,  101  n.  9. 
mistake  as  to  discretion  may  be  error, 
101,  101  n.  13. 
order  for,  may  be  revoker,  101,  101  n.  10. 
when  order  is  irrevocable,  101,  101  n. 
12. 
time  for  demanding,  101,  101  n.  11,  105. 
after  argument,  too  late,  105  n.  i. 
after  verdict,  too  late,  105  ".  5. 
before  argument,  105  n.  2. 
Iowa  practise,  105  «.  3. 
before  trial,  105  n.  1. 
duty  of  proponent,  101,  101  n.  14. 
(See   also   Special   Intebrogatories ; 
Common  Law.) 

Special  Kno-nrledge 

administrative  action  of  judge,  872. 
adequate  knowledge,  874. 

consideration   of   supreme   importance, 

874. 
how  established,  874,  874  ?i.  2. 

actual  experience,  how  far  essential, 

874  n.  4. 
actual     observation,     not    essential, 
874,  874  nn.  4  et  seq. 
diseases,  appearances  of,  874,  874 
n.  6. 
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Special  Knoxrledge  —  cont'd. 

administrative  action  of  judge  —  cont'd. 
adequate  knowledge  —  cont'd. 
how  established  —  cont'd. 

actual   observation,  not  essential  — 
cont'd. 
drugs,  eflfects  of,  874,  874  n.  7. 
mechanical    device,    operation    of, 

874,  874  re.  9. 
operation  in  mechanics,  how  con- 
ducted, 874,  874  n.  8. 
poisoning  symptoms,  874,  874  n.  5. 
conflicting  canons,  operation  of,  872,  872 

nn.  1  et  seq. 
expedients  for   acquiring  special  knowl- 
edge, 875,  875  n.  1. 
"  experts  "  allowed  to  testify,  when,  872, 

872  n.  4. 
relevancy  necessary,  873. 
special  knowledge,  admitted  when,  872. 
business  affairs,  880. 

conduct  of  particular  business,  methods 
of,  880,  880  nn.  3  et  seq. 
brands,   grades,  marks,   etc.,   880,   880 

nn.  7  et  seq. 
clerical  help,  duties  of,  880,  880  n.  6. 
custom,  881,  881  nn.  1  et  seq. 
foreign,  881,  881  nn.  8,  9. 
inference  excluded,  881  n.  7. 
qualifications  for  stating,  881,  881  nn. 
10  et  seq. 
knowledge    must    be    commensurate    to 
question,  880,  880  n.  1. 
natural  and  artificial  gems,  880,  880  n. 
2. 
profits  and  loss,  880. 

loss  of  perishable  goods,  or  in  handl- 
ing, allowance  for,  880,  880  nn.  11 
et  seq. 
storage  conditions,  may  be  stated,  880  n. 

12. 
technical  terms,  882. 

action  of  judge,  how  far  final,  882  n.  2. 
evidence  must  be  relevant,  882  n.  1. 
"expert,"  ambiguous  use  of  the  term, 

882  n.  3. 
meaning  of,  may  be  stated  by  qualified 
witness,  882,  882  nn.  1  et  seq. 
secondary    significance    of    familiar 
terms,  882,  882  nn.  5  et  seq. 
carpentering  and  other  building,  883. 
building   materials,    durability    of,    883, 

883  nn.  9  et  seq. 
construction    and    repair    of    buildings, 

facts  as  to,  883,  883  nn.  1  et  seq. 
technical  terms,  meaning  of,  883,  883  n. 

13. 
timber,  uses  of,  883,  883  nn.  5  et  seq. 
workmen,  duties  of,  may  be  stated,  883, 

883  n.  14. 
chemistry,  884. 

qualifications  of  witness,  how  shown,  884 

n.  1. 
technical  facts   of,  may  be   stated,   884, 

884  nn.  1  et  seq. 
ecclesiastical  matters,  885. 

marriage  law,  885,  885  nn.  3,  5. 
parishes,  creation  and  incorporation  of, 

885,  885  nn.  1,  2. 
engineering  questions,  886. 
civil  engineering,  technical  facts  of,  886, 

886  nn.  1  et  seq. 


Special  Knowledge  —  cont'd. 
engineering  questions  —  cont'd. 
electrical  engineers  may  state  construc- 
tion, etc.,  886,  886  nn.  5  et  seq. 
hydraulic  engineers,   testimony   of,   886, 

886  n.  8. 
mining  engineers,  technical  evidence  of, 

886,  886  n.  9. 

excluding  knowledge,  reason  for,  871. 
witnesses  are  not  to  reason,  871,  871  n.  1. 
basis  of  the  rule,  871,  871  nn.  2,  3. 
farming,  887. 

farm  construction,  facts  as  to,  887,  887 

n.  7. 
fire,   use   and  effect  of,   887,  887  nn.   3, 

4. 
operations,  how  conducted,  887,  887  nn. 

1'  2-.  .  . 
probabilities    of    agricultural    business, 

887,  887  nn.  5,  6. 
insurance  matters,  889. 

fire,  890. 

policies,  classification  of,  890,  890  n.  6. 
railroad,  proximity  to,  effect  on  risk, 

890,  890  n.  5. 
vacancy  of  building,  effect  of,  890,  890 
nn.  2  et  seq. 
life,  891. 

habits,  effect  on  risk,  891,  891  nm.  1,  2. 
mortality  tables,  892. 

facts  of,  commonly  known,  892,  892 
nn.  1,  2. 
may  be  treated  as  special  knowl- 
edge, 892,  892  nn.  4,  5. 
marine,  893. 

technical   facts   of,    stated   by    skilled 
witness,  893,  893  n.  1. 
qualifications  of  witness,  must  be  shown, 
889,  889  nn.  1  et  seq. 
interstate  or  foreign  law,  894. 

administrative  action  of  judge,  894,  894 

n.  4. 
function  of  the  judge,  900. 
testimony  not  controlling,  900,  900  n. 

written  law,  administrative  duty  as  to, 
900,  900  nn.  2  et  seq. 
,  interpretation,  by  foreign  courts,  should 
be  stated  by  witness,  896,  896  nn.  1, 

local  bar,  opinion  of,  immaterial,  896, 
896  n.  3. 
practise,  rule  of,  provable  by  witnesses, 

895  n.  9. 
skilled  witness,  use  of,  897,  897  n.  1. 
American  rule,  899. 

attorneys,    counsel,    etc.,    competent 

when,  899,  899  nn.  1  et  seq. 
non-professional  assistance,  how  con- 
sidered, 899,  899  nn.  7  et  seq. 
clerical  action,  under,  899,  899  n. 

16. 
reading,  when  a  sufficient  qualifi- 
cation, 899,  899  n.  15. 
special  study,  sufficient  when,  899, 
899  nn.  12  et  seq. 
English  rule,  897,  897  n.  2. 

qualifications    of   witness,    898,    898 
nn.  3  et  seq. 
practical  experience  under  foreign 
law  required,  898,  898  nn.  7  et 
seq. 
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Special  Kno-wledge  —  cont'd. 
interstate  or  foreign  law  —  confd. 
skilled  witness,  use  of  —  cont'd. 
may  refresh  memory,  how,  899,  899  nn. 
17,  18. 
conclusion  of  witness  controls,  899, 
899  n.  19. 
written  law,  proof   of  by  witness,   894, 
894  nn.  5,  6. 
acts  under,  validity  of,  established  by 

witness,  895,  895  nn.  5,  6. 
oral  testimony  as  to,  895. 

witness,    competent,    where    printed 
received,  895,  895  n. ,  1. 
a  contrary  view,  895,  895  n.  2. 
translations,     etc.,     special     skill    re- 
quired for,  896,  896  n.  4. 
volume  of  law  must  be  authenticated, 

895,  895  nn.  3,  4. 
witness   may  identify  authority,   894, 
894  n.  7. 
logical  and  legal  reasoning,  870,  870  n.  4. 
major  premise  in  technical  conclusion,  870. 
maritime  affairs,  901. 

cargo,  loading  of,  901,  901  nn.  10,  11. 
duties  of  officers  and  sailors,  901,  901  nn. 

4,  5. 
possibility  of  certain  acts,  901,  901  nn.  7, 

8. 
propriety  of  nautical  conduct,  901,  901 

n.  9. 
usages  of  navigation,  901,  901  n.  6. 
winds,  waves,  etc.,  action  of,  901,  901  nn. 
1  et  seq. 
mechanic  arts,   902. 

dangers   of  particular   occupations,   903, 

903  nn.  1  et  seq. 
experience     of     witness,     commensurate 

with  question,  902,  902  n.  4. 
firearms,  use  of,  906. 

familiar  facts  by  experienced  persons, 
906,  906  nn.  1  et  seq. 
machine,    operation   of,   may   be   stated, 
904,  904  n.  6. 
defect  in,  how  far  apparent,  904,  904 
n.  7. 
proper  conduct  of  business,  904,  904  nn. 
1,  2,  5. 
personal   conduct  irrelevant,   904,   904 
nn.  3,  4. 
strength  of  mechanical  appliances,  905. 
inference  and  fact  contrasted,  905,  905 

n.  9. 
materials,  strength  of,  905,  905  nn.  7, 

8. 
strain  resisting  quality,  905,  905  nn.  4 
et  seq. 
value  of  materials,  907. 

weight,   strength,  effect   of  flaw,   907, 
907  nn.  1  et  seq. 
mining,  908. 

construction  of  mine  workings,  908,  908 

nn.  5,  6. 
cost  and  profit  of  working,  908,  908  n.  10. 
dangers    and   preventatives,    908,   908   n. 

3. 
duties   of   officers,    operatives,    etc.,    908, 

908  n.  9. 
operations,  tools  dangerous,  etc.,  908,  908 

nn.  7,  8. 
state   of   the   art,   a   matter   of   special 
knowledge,  908,  908  ii.  2. 


Special  Knonrledge  —  cont'd. 
natural  history,  909. 

animals,  habitat,  habits,  etc.,  909,  909  n. 

5. 
ethnology,  facts  of,  909,  909  n.  2. 
fish,  habits  and  culture  of,  909,  909  nn. 
3,  4. 
necessity  for,  870. 
opinion   evidence,    distinguished,    570,    570 

nn.  7  et  seq. 
particular  knowledge  distinguished,  570. 
professional  facts,  910. 

law,  910,  910  nn.  1  et  seq. 

fees  for  legal  services,  910,  910  nn.  4, 
5. 
medicine,  911,  911  n.  1. 

common    knowledge     contrasted,    911, 

911  nn.  5,  6. 
drugs,  poisons,  etc.,  effect  of,  912,  912 
nn.  1  et  seq. 
moral  nature,  effect  on,  912,  912  nn. 
4,  5. 
gestation,  conditions  of,  915  n.  4. 
knowledge,  medical,  state  of,  914,  914 
nn.  1  et  seq. 
growth  and  tendency  of,  914,  914  n. 
4. 
probable  results  of  treatment,  916,  916 

nn.  4  et  seq. 
qualifications  required  in  witness,  911, 
911  nn.  2  et  seq.,  913. 
assumptions  and  burden  of  evidence, 

913. 
nurses,   undertakers,   etc.,    913,    913 

nn.  4,  5. 
reading,  sufficient  qualification  when, 

913,  913  nn.  1  et  seq. 
specialist,  demanded  when,  911  n.  6. 
symptoms  of  disease,  injuries,  etc.,  915, 
915  nn.  1  et  seq. 
insanity    or    other    mental    disease, 
915,  915  nn.  7  et  seq. 
treatment,  possibilities  of,  916,  916  nn. 
1  et  seq. 
surgery,  917. 

particular  operations,  how  conducted, 

917,  917  nn.  5,  6. 
qualifications  of  witness,  917,  917  nn. 

1  et  seq. 
treatment,  special  cases,  917,  917  n.  4. 
vital  parts  of  body,  what  are,  917,  917 
n.  6. 
veterinary  surgery,  918,  918  nn.  1,  2. 
cross-examination,    testimony    on,    918 

n.  2. 
disease  or  injury,  effect  of,  918,  918  nn. 

7,  8. 
drugs,  poisons,  etc.,  operation  of,  918, 

918  n.  9. 
qualifications,  sufficient,  what  are,  918, 
918  nn.  3  et  seq. 
railroad  facts,  919. 

duties  of  officers  or  employees,  920,  920 

nn.  1  et  seq. 
operation,  921. 

customary  and  proper  conduct  of,  921, 

921  nn.  I  et  seq. 
freight  transportation,  922. 

shipping  goods,   conditions  of,   922, 
922  nn.  4  et  seq. 
animals,  proper  transportation  of, 
922,  922  nn.  6,  7. 
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Special  Knonrledge  —  cont'd. 
railroad  facts  —  cont'd. 
operation  —  con  t'd. 

freight  transportation  —  cont'd. 

technical   facts  by   experienced  wit- 
nesses, 922,  922  nn.  1  et  seq. 
minor  facts  may  he  stated,  923,  923  n. 

1. 
passenger  transportation,  924. 

qualifications    required    in   witness, 
924,  924  nn.  1  et  seq. 
physical  qualifications  for,  921,  921  n. 

10. 
possibility  of  railroad  occurrences  may 
be  stated,  925  nn.  1  et  seq. 
inference,  influence  of,  925. 
stopping  train,  925,  925  n.  2. 
probabilities,   definite  may  be  stated, 

925,  925  n.  7. 
safety  and  danger  of  particular,  921, 
921  nn.  6  et  seq. 
qualifications   of   witness    required,   919; 

919  nn.  3  et  seq. 
roadbed  and  equipment,  926. 

mechanical   devices   employed   In   run- 
ning trains,  926,  926  nn.  4  et  seq. 
technical  facts  may  be  stated,  926,  926 
nn.  1  et  seq. 
special    reasoning  faculty,    required   when, 

870,  870  M.  6. 
stock-raising,  888. 

difficulties  of,  facts  as  to,  888,  888  n.  4. 
habits  and  handling  of  animals,  888,  888 

nn.  12  et  seq. 
pedigree  of  animals,  how  shown,  888,  888 

n.  5. 
slaughtering,  times,  etc.,  of,  stated,  888, 

888  n.  11. 
treatment   effect    of,   888,   888   nn.    7   et 

seq. 
unsoundness,  what  constitutes,  888,  888 
n.  6. 
street  railway  matters,  927. 

duties  of  officers  or  employees,  928,  928 

n.  1. 
general     management,     specific     details, 

etc.,  927,  927  nn.  9  et  seq. 
possibilities,  929,  929  ran.  1,  2. 

stopping  trolley  ear  of  a  given  weight 
and  momentum,  929,  929  n.  1. 
qualifications  of  witnesses,  927,  927  nn. 
2  et  seq. 
trolley  and  railroad  experience,  Inter- 
changeable, 927,  927  nn.  7  et  seq. 
technical  or  scientific  facts,  875. 
administrative  considerations,  876. 

facts  preferred  to  inference,  876,  876 

nn.  3,  4. 
instructing   jury,    possibijity    of,    con- 
sidered, 876,  876  nn.  1,  2. 
judgment   of   expert,    admitted    when, 

876,  876  n.  5. 
materiality    of    subject    to    issue,    re- 
garded, 876. 
personal  equation  of  judge,  876. 
sources    of    information,    will    be    re- 
garded, 876. 
state  of  the   case,  considered,  876. 
illustrative  Instances,  879. 

common    and    special   knowledge,    mu- 
tually exclusive,  879,  879  n.  1. 
line  between,  difficult  to  draw,  879. 


Special  Knoivledge  —  cont'd. 
technical  or  scientific  facts  —  cont'd. 
properties  of  matter,  878. 
technical    nature    of,    may   be   stated 
when,  878,  878  nn.  1,  2. 
"  state  of  the  art,"  novelty,  etc.,  878, 
878  nn.  3,  4. 
precise  point  in  issue,  may  be  cov- 
ered, 878,  878  nn.  5,  6. 
scope  of  rule,  877. 
fact  must  be  relevant,  877,  877  n.  3. 
human  activity  or  mental  concept  sole 

limitation,  877,  877  nn.  1,  2. 
inference  rejected,  877,  877  n.  4. 
moral  or  beneficial  callings,  no  restric- 
tion to,  877. 
gambling,    evidence    of,    admissible, 
877,  877  nn.  5,  6. 
witnesses  as  to,  not  "  experts,"  877,  877  nn. 
7,  8. 
misapprehension,   reasons   for,   877,   877 

nn.  9  et  seq. 
{See  also   Common   Knowledge;    Judi- 
cial Knowledge.) 

Special  Fleas 

burden  of  proof,  on,  944  n.  1. 

{See  also  Bueden  op  Peoof.) 

Special  Statutes 

judicial  knowledge  as  to,  608. 

Special  Tribunals 

judicial  knowledge  as  to,  666. 

Special  Verdicts 

attaint,  fear  of,  led  to,  72  n.  5. 

{See  Attaint.) 
general  verdicts  contrasted,  96. 
scope  required,  100,  100  n.  4. 
special  interrogatories  contrasted,  96. 
statutory,  96. 

{See  also   Judge;    Jubt.) 

Specific  Performance 

Inertia  as  to  parol  proof  of,  1013. 
{See  Bueden  op  Evidence.) 
parol  proof  of,  special  inertia  as  to,  1013. 

Spectator 

acquiescence,  for,  denial  must  be  natural, 
1431  re.  15. 

(See  Admissions  bt  Conduct.) 

Spirituous  liiquors 

intoxicating  quality,  knowledge  as  to,  710, 
710  re.  4. 

{See  Intoxicating  Liquobs.) 

Spoliation 

admissions  by,   1392. 

{See  Admissions  by  Conduct.) 

Spoliation,  Presumption  against 

an  inference  of  fact,  1070-1081. 
{See  also  Omnia  Contea  Spoliatobem.) 

Spontaneity 

agents,  acts  of,  1345. 

"  Squatter  Riot " 

common  knowledge  as  to  meaning  of,  763, 
763  n.  3. 
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Standard  Tables 

(See  MOBTAUTT  Tables.) 

Standard  Treatises 

advantages  of  admitting,  860. 

objections  to  admissibility,  860,  862. 
hearsay,  not  an  exception  to  rule  excluding, 
863. 

relief  through  administration,  864. 

skilled  witness,  testimony  of,  865. 
incidental  use,   861. 
judge  may  consult,  859,  859  n.  12. 
statutory  modifications,  859o. 

State 

boundaries  of,  knowledge  as  to,  736. 

{See   GrEOGRAPHY.) 

historical  facts  as  to,  792. 
(See  HiSTOET.) 
later  developments,  797. 

State  Courts 

common  law,  judicial  knowledge  of,  586. 
foreign  and  interstate,  587,  589. 

common  law,  judicial  knowledge  as  to, 
587. 
former  sovereignties,  588. 
state  courts,  586. 

judicial  knowledge  of,  614. 
English    common    law,    judicial   knowledge 

as  to,  586,  586  nn.  1  et  seq. 
judicial  knowledge  of, 
constitutions,  602. 

legal  enactment,  requirements  for,  603. 
foreign  statutes,  601,  616. 

(See  Foreign  Statutes.) 
local  regulations,  611. 

(See  Local  Regulations.) 
legislative  resolutions,  607. 

(See  Legislative  Resolutions.) 
private  statutes,  609. 

(See  Private  Statutes.) 
public  statutes,  604. 
national,  604. 
state,  605. 

former  sovereignties,  606. 
sister  state,  statutes  of,  614. 

(See  Sister  States.) 
special  acts,  608. 

(See  Special  Statutes.) 

State  Department 

rules  and  regulations,  facts  as  to,  662,  662 
n.  2. 

State  Lairs 

judicial   knowledge   of,   by   federal   courts, 
585,  585  nn.  8  et  seq. 

"  State  of  the  Art  " 

common  knowledge  as  to,  765,  765  n.  1. 
mechanical  devices,  well  known  facts  as  to, 

820,  820  nn.  1  et  seq. 
minor  inventions,  facts  as  to,  809,  809  n. 

12. 
special   knowledge   as   to,   878,   878   vn.   3 

et  seq. 

State,  Seals  of 

(See  Seals  of  State.) 


Statements 

facts,  other,  contrasted,  1435. 

(See  admissions  by  Conduct.) 
other  facts  contrasted,  1435. 

Statements  Independently  Relevant 

(See  Independently  Relevant  State- 
ments.) 

Statements,  AVritten 

(See  Written  Statements.) 

States 

abbreviations  for    names    of,    known,  761, 
761  n.  8. 

States  of  Things 

defined,  63. 

eveut^i  contrasted,  53. 

( See  also  Facts.  ) 

Station  Agents 

railroads,  duties  of,  knowledge  as  to,  830, 
830  n.  7. 

Statistics 

facts  shown  by,  knowledge  as  to,  730. 
(See  Common  Knowledge.) 
mining,    judicial   knowledge   of,    796,    795 
n.  3. 

Status 

proclamations        establishing.        judicially 
known,  646,  646  nn.  9  et  seq. 
(See  Action  in  Rem.) 

Statutes 

judicial  knowledge  of,  593. 
amendment,  618. 
constitutions,  598,  602. 

(See  Constitutions.) 
extension,  593. 
foreign,  601,  616. 

(See  Foreign  Statutes.) 
intension,  594. 

direct  results  of  law,  596. 

(See  Results  of  Law.) 
existence  of  statute,  694. 
facts  recited,  596. 
legislative  resolutions,  607. 

(See  Legislative  Resolutions.) 
local  regulations,  611. 

(See  Local  Regulations.) 
private  statutes, 

(See  Private  Statutes.) 
repeal,  618. 
sister  state,  614. 

(See  Sister  State.) 
special  acts,  608. 

(See  Special  Statutes.) 

Statutory  Interrogatories 

(See  Special  Interrogatories,  Statu- 
tory. ) 

Steam  Vessels 

supervisor,   rules  and  regulations  of,  652, 
662  n.  11. 

Steamboat 

historical  facts  regarding,  787,  787  n.  1. 
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Stockholders 

judicial  knowledge  as  to,  629,  629  n.  1. 
supplementary    actions    against,    use    of 
papers  on,  685,  685  n.  3. 

Stock  Raising 

branding  of  animals,  customs  as  to,  known, 

814,  814  n.  3. 
common  knowledge  as  to,  814. 
special  knowledge  as  to,  888,  888  rm.  4  et 

seq. 

Stock  Transactions 

common  knowledge  as  to,  834. 
Strains 

effect  of,  special  knowledge  as  to,  883,  883 

n.  9. 
resistance    to,    capacity    of   materials    for, 

905,  905  rm.  6  et  seq. 

Street  Rail'ways 

accommodation,  lack  of,  generally  known, 
836,  836  n.  3. 

common  knowledge  as  to,  835. 

dangers  from  certain  acts,  common  knowl- 
edge as  to,  837,  837  n.  9. 

equipment,  facts  generally  known  regard- 
ing, 836  nn.  1,  2. 

general   management  of,   facts   as  to,   927, 
927  n.  9. 

judicial  knowledge  as  to,  631. 

officers,  employees,  etc.,  duties  of,  928. 

operation    of,    notorious   facts   concerning, 
837,  837  nn.  1  et  seq. 
cable  cars,  837,  837  n.  6. 
stopping  cars,  possibility  of,  knowledge 
as  to,  837,  837  n.  8. 

operation,  special  facts  as  to,  927,  927  nn. 
10  et  seq. 
possibility  of  stopping  car,  etc.,  929,  929 
nn.  1,  2. 

railroad  matters,  relation  to,  927,  927  n.  8. 

special  knowledge  as  to,  927. 

terms,  meaning  of,  requires  no  proof,  835, 
835  n.  5. 

value  of,  notorious  facts  concerning,   835, 
835  n.  2. 

Streets 

geographical  facts  regarding,  knowledge  as 
lo,  746. 

{See  Geography.) 
Strike 

general,  in  large  city,  notorious,  699  n.  4. 
{See  Common  Knowmidge.) 

Strong  Beer 

intoxicating  quality  of,  knowledge  as  to, 
714,  714  n.  9. 

Stupefaction 

acquiescence,  effect  on,  1427. 

{See  Admissions  by  Conduct.) 

Subjective  Relevancy 

defined,  56. 
elements  of,  56. 

( 1 )  adequate  knowledge,  56. 

(2)  absence  of  controlling  motive  to  mis- 
represent, 56. 

early  practise,  56  n.  2. 


Subjective   Relevancy  —  cont'd. 
elements  of  —  cont'd. 

(2)  absence  of  controlling  motive  to  mis- 
represent —  cont'd. 
modern  procedure,  56  n.  2. 

Us  mota  in  hearsay  rule,  56  n.  2. 
objective,  contrasted,  56. 
peculiarities  of  mental  action,  56. 
unconditioned,  57. 

(See  also  Relevancy.) 

Subscribing  Witnesses 

(See  Attesting  Witnesses.) 
Substantive  Law 

defined,  167  n.  1. 
administration  contrasted,  172. 

(See  Administbation. ) 
admissions,  weight  of,  effect  on,  1236. 
(See  Admissions;   Extka- Judicial  Ad- 
missions.) 
procedure  contrasted,  165. 

(See  Procedure.) 
Suction 

force  of,  knowledge  as  to,  703  n.  6. 
{See  Common  Knowledge.) 

Suffering 

acquiescence,  effect  on,  1427. 

(See  Admissions  by  Conduct;  Pain.) 

Sui  Juris 

presumption  as  to  child  of,  14,  1037. 
presumption  as  to  children  of  12  or  under, 
1037. 

(See  also  Infeeences  op  Fact.) 

Sulpburic  Acid 

corosive  quality  of,  known,  707,  707  n.  5. 
(See  Common  Knowledge.) 
Sun 

rising  and  setting  of,  knowledge  as  to,  728. 
(See  Common  Knowledge.) 

Sunday 

coincidence  of,  with  day  of  month,  704  n.  4. 

(See  Common  Knowledge.) 
days  of  grace,  omitted  from  computation 

of,  815,  815  n.  12. 
necessary  business  to  be  done  on,  facts  as 

to,  809,  809  ra.  11. 

Superintendent 

railroad,  duties  of,  knowledge  as  to,  830, 
830  n.  11. 

Supervisors 

terms  of,  judicially  known,  671,  671  n.  2. 

Supplementary  Proceedings 

other  cases,  papers  in,  judicial  knowledge 
as  to,  685. 

Supplementation,  Right  of 

(See   Completeness   Demanded;    Private 
Weitinqs.) 
Suppression 
adverse  party,  by,  effect  of,  982. 
best  evidence  rule,  prevention  by,  481. 
{See  Best  Evidence  Rule.) 
prosecution,  1399. 

(See  Admissions  by  Conduct;   Omnia 
Contea  Spatiatoeem.  ) 
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Surprise  —  cont'd. 

prevention  of,  a  canon  of  judicial  adminis- 
tration —  cont'd. 
appellate  courts,  action  of  —  cont'd. 
testimony  —  cont'd. 

failure  of  own  evidence,  528d. 

continuance,     ground     of,     when, 

528d. 
departure     without     leave,     528d, 

528d  n.  5. 
primary  evidence  demanded,  528d, 

528d  n.  4. 
suppression  of  material  testimony, 

528d,  528d  n.  7. 
unanticipated       hostility,       528d, 
528d  n.  6. 
time  and  place  of  hearing,  528i. 
continuance,  ground  of,  when,  528i. 
docket,  arrangement  of,  528i,  528i 
n.  2. 
administrative  details,  527. 
protect  witnesses  from  annoyance,  530. 
{See  PKOTEcnoN  of  Witnesses.) 
unfair  treatment,  prevention  of,  529. 
(See  also  Uneaie  Treatment.) 
Surveying 

abbreviations  in,  commonly  known,  761,  761 

n.  5. 
common  knowledge  as  to,  838. 
magnetic  meridian,  use  of  notorious,  838, 

838  n.  1. 
variations   of  compass,   commonly  known, 
838,  838  M.  2. 

Surveys 

{See  Public  Suevets.) 

Survivorship,  Presumption  of 

"  calamity  "  defined,  1177,  1177  n.  1. 
civil  law,  presumptions  in,  1182. 
American  states,  1183. 

California,  1183,  1183  n.  1. 
Louisiana,  1183,  1183  n.  2. 
fact  of,  must  be  proved  by  evidence,  1177, 
1177  nn.  3,  7,  1179  «.  4. 
probate  decree,  recital  in,  not  evidence, 

1179  n.  4. 
probative  facts,  1180. 
prima   facie    case,    creation   of,    1180, 
1180  n.  6. 
administrative      indulgence,      1180, 
1180  n.  6. 
surmise  not  sufficient,  1180  n.  8. 
effect    of    deliberative   facts,    1180, 
1180  n.  8,  1181. 
instances  of,  1181. 
simultaneous  death,  presumption  of,  1177, 
1177  n.  2. 
distribution  of  funds,  estates,  etc.,  1178. 
no  inference  of,  1177,  1177  n.  6. 
presumption    of    law    denied,    1179,    nn. 

1,3. 
reversed  presumption  of  law,  1177,  1177 
n.  5. 

(jSfee  aha  Pseudo-Presumptions.) 
Suspension 

statutory,    judicial    knowledge   as   to,    594, 
594  n.  2. 

Sxvitzerland 

laws  of,  not  judicially  known,  589,  589  «. 
14. 


Surgery 

operation  in,  special  facts  as  to,  917,  917 

nn.  4  et  seq. 
special  knowledge  as  to,  917. 
veterinary, 

{See  Veteeinaet  Suegebt.) 

Surprise 

prevention  of,  a  canon  of  judicial  adminis- 
tration, 527. 
illustrations  of  surprise,  527. 
dramatic  incidents,  not,  527. 

fainting  of  relatives,  etc.,   527,  527 
n.  5. 
apprehension     of,     not    sufficient, 
527,  527  n.  6. 
nervous  attacks,  527,  527  n.  4. 
appellate  courts,  action  of,  528. 
amendment  of  pleadings,  528a. 
action  of  others,  528a  n.  2. 
actual     prejudice     must   be    shown, 

528a,  528a  n.  9. 
an    administrative    question,     528a, 

528a  n.  4. 
criminal  cases,  528a. 

adding  new  witnesses  without  no- 
tice, 528a  n.  3. 
formal    amendments,    528a,    528a   n. 
5. 
making  allegations  correspond  to 
evidence,  528a,  528a  n.  7. 
variance  immaterial,  528a  n.  7. 
notice  of  amendment,  528a  n.  5. 
moving  party  cannot  claim  surprise, 
528a,  528a  n.  11. 
decisions  on  dilatory  pleas,  528b. 

continuance,  when  granted,  528b. 
documents,  production  of,  528h. 

laches,  not  protected,  528h,  528h  n. 
3. 
prejudice  must  be  shown,  528 j. 

correction  of   errors,   not  prejudice, 

528j. 
cumulative  evidence,  rejection  of,  not 

error,  528j,  528j  n.  4. 
irrelevant  evidence,  rejection  of,  528j, 

528j  n.  5. 
remitting  part  of  claim  not  prejudi- 
cial, 528j. 
testimony,  528c. 

absence  of  witnesses,  528g. 
continuance,     ground     of,     when, 

528g. 
waiver,  effect  of,  528g,  528g.  nn. 
3  et  seq. 
adjournment,  when  granted,  528c. 
absence  of  judge  from  court-room, 

528c  n.  2. 
criminal  cases,  528c,  528o  n.  5. 
necessity  for,  must  be  shown,  528c, 
528c  n.  4. 
continuance    granted,    when,     528c, 
528o  n.  1. 
due  diligence  required,  528e,  528e 
n.  2,  528g  n.  2. 
change  of  testimony,  528f. 
criminal  cases,  528e,  528e  n.  3. 
foreshadowing    of    actual    evi- 
dence, 528e,  528e  nn.  4,  6. 
impeaching    testimony,     528e 
n.  6. 
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Symptoms 

disease  of, 

injuries,  of. 


(See  Diseases.) 
(See  Injueies.) 


Tables  of  IVeights 

facts  shown  by,  knowledge  as  to,  733. 
(See  Common  Knowudge.) 

Tabulations 

court  or  jury  may  consult,  859c,  859c  n.  25. 
value,  weight,  etc.,  knowledge  as  to,  733. 
(See  Common  Knowledge.) 

Tax  Collectors 

judicial  knowledge  as  to,  649,  649  n.  7. 
signature  and  seal  judicially  known,  658, 
658  n.  5. 

Taxes 

common  knowledge  as  to,  779. 
custom  of  paying  by  check,  known,  757,  757 
n.  1. 

(See  Social  Life.) 

Technical  Facts 

special  knowledge  as  to,  875  et  seq. 
(See  also  Facts.) 

Telegraph. 

railroad  operation,  use  in,  830,  830  n.  1. 
use  of,  common  knowledge  as  to,  839. 
technical  facts  must  be  proved,  839,  839 
n.  5. 

Telegraph  Companies 

judicial  knowledge  as  to,  632. 

Telephone 

common  knowledge  as  to,  765,  765  n.  7. 
communication  by,  794,  794  n.  9. 
difficulties  of  proof  in  connection  with, 
794. 
agency,    relation    of,    must   be   shown, 

794,  794  n.  12. 
bystander  may  testify,  794  n.  16. 
course  of  business,  794  n.  12. 
identification  necessary,  794,  794  n.  11, 
1233  n.  6. 
by  voice,  not  required,  794,  794  n.  13. 
how  shown,  794,  794  nn.  14  et  seq. 
operator,    intervention   of,   a   question 
of  agency,  794  n.  17. 
repeating  messages,  794  n.  17. 
historical  facts  regarding,  794,  794  n.  9 

et  seq. 
notorious  facts  as  to,  known,  794,  794  n. 
10. 
notice  by,  not  in  writing,  794  n.  10. 
wire,     crossing    by    electric,     dangers     of 

known,  705  n.  2. 
(See  also  Agents;  Common  Knowledge.) 

Temperature 

changes  in,  effects  of,  883,  883  n.  10. 

Tenure  of  Office 

historical  facts  regarding,  798,  798  n.  1. 
9 


Terms 

court,  judicial  knowledge  as  to,  670. 

length  of,  672. 

term  time  or  vacation,  672,  672  n.  3. 
judicial  office,  knowledge  as  to,   674,   674 

n.  2. 

(See  also  Sessions.) 

Terms  of  Court 

days  of,  commonly  known,  704,  704  nn.  6, 
8  et  seq. 

(See  Common  Knowledge.) 

Territory- 
boundaries  of,  knowledge  as  to,  736. 
(See  Geogeapht.) 

Testimony 

defined,  9. 

admissions  in,  how  far  voluntary,  1294. 

(See  Admissions.) 
agents,  rules  as  to,  1346. 
evidence  contrasted,  9. 

(See   also  Agents;    Fobmbb  Evidence; 
Judicial  Admissions,  Informal.) 

Ticket  Agents 

railroad,  duties  of,  knowledge  as  to,  830, 
830  m.  7. 

Tide  Tables 

court  or  jury  may  consult,  859c,  869c  n. 

27. 

Tide  Waters 

land  under,  historical  facts  as  to,  793,  793 
nn.  12,  13. 

Tides 

movements  of  the,  knowledge  as  to,  728. 
(See  Common  Knowledge.) 
Tiles 

firing,   special  knowledge   as   to,   904,   904 
n.  2. 

Timber 

durability  of,  special  knowledge  as  to  883, 
883  n.  5. 

Time 

divisions  of,  knowledge  as  to,  704,  704  nn. 
1  et  seq.,  728. 

(See  Common  Knowledge.) 
judicial,  727. 

Time,  Reasonable 

(See  Reasonable  Time.) 
Timidity 
•acquiescence,  how  far  affected  by,  1429. 
(See  Admissions  by  Conduct.) 
Tobacco 

facts  generally  known  as  to,  780. 
injuries  to  health  from,  knowledge  as  to. 
706.  706  nn.  6.  7. 

(See  Common  Knowledge.) 
Tonics 

intoxicating   quality  of,   knowledge   as   to, 
716. 

(See  Intoxicating  Liquors.) 
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Tools 

admissions  by  possession  of,  1399a. 

{See  Admissions  by  Conduct.) 

Topography 

facts  of,  knowledge  as  to,  734. 
{See  Geography.) 

Tower  of  Iiondon 

location  of,  knowledge  as  to,  748  n.  2. 

Towns 

'by-laws  of, 

{See  Local  Regulations.) 
geographical  facts,  knowledge  as  to,  750. 
tenure  of  office  in,  808,  808  n.  5. 

Townships 

geographical  facts  as  to,  knowledge  of,  761. 
public  surveys,  facts  as  to,  651,  651  nn.  13, 
14. 

Tozicologists 

qualifications   of   as   witnesses   to   medical 
facts,  913,  913  n.  3. 

Trade  Manuals 

court  or  jury  may  consult,  859c. 

Trade  Tables 

facts  shown  by,  knowledge  as  to,  733. 
{See  Common  Knowledge.) 

Trading 

common  knowledge  as  to,  840. 
wholesale  and  retail,  distinguished,  840, 
840  n.  1. 

Transaction 

completeness  in  proof  of,  541. 
witnesses,  early  law  as  to,  269c,  487. 
(See  also  Juey;  Pbima  Facie  Case.) 

Transportation 

abbreviations    in,    commonly   known,    781, 
761  n.  6. 

{See  Social  Life.) 
methods    employed    in,    commonly    known, 
847. 
mails,  847,  847  n.  1. 
persons,  847,  847  n.  2. 
notorious  facta  concerning,  841. 
phrases  employed  in,  meaning  of,  846. 
routes  of,  well  known,  need  not  be  proved, 

842. 
time  required  for,  facts  as  to,  843,  844,  845. 
{See  also  Travel.) 

Travel 

time   required   for,   notorious   facts  as   to, 
845. 

{See  also  Tkansportation. ) 

Treasury  Department 

judicial  knowledge  as  to,  645,  645  n.  1. 
rules  and  regulations,  knowledge  as  to,  652, 
652  n.  3. 

Treaties 

judicial  knowledge  as  to,  597. 
national   courts,   598. 

form  of  sovereignty,  599,  599  n.  2. 


Treaties  of  Cession 

historical  facts  regarding,  786,  786  n.  1. 
{See  History.) 

Tree 

age  of,  how  shown,  772,  772  n.  6. 

Trial 

course  of,  regulating,  181,  541. 
regulating  course  of,  181. 

(See  also  Admiin-isteation ;   Principles 
OF  Administration.) 

Trial  by  Battle 

(See  Battle,  Trial  by.) 

Trial  by  Compurgation 

(See  Compurgation.) 

Trial  by  Document 

(See  DocuJiENT,  Trial  by.) 

Trial  by  Inspection 

defined,  151  n.  2. 
foreign  law,  154. 

a  question  of  fact,  154. 
to  be  determined  by  the  judge,  154,  154 
nn.   3,   4. 
administrative  convenience,  154. 
constituent  facts  for  the  jury,  154. 
administrative  details,  158. 

court  may  examine  foreign  law,  158. 
English  practise,  159. 
judicial  assumptions,  160. 

(See   Foreign   Law.) 
common  law  assumed,  160. 
statutory  form  not  assumed,  160. 
when  assumption  is  made,  160. 
rate  of  interest,  161. 
a  contrary  view,  161. 
skilled  witnesses,  use  of,  157. 
construction  of  foreign  law,  157. 
repeal  or  other  modification,  157. 
to  aid  the  judge,  157. 
unwritten,  154. 

function  of  the  jury,  155. 

determine  foreign  law,  when,  155. 
written,  154,  156. 

construction  of,  154,  156,  159. 

by  the  foreign  court,  159. 
increased  powers  of  the  court,  156. 
meaning  of,   for  the  judge,   154,   156, 
159. 
constituent  facts  for  the  jury,  154. 
original  document  must  be  produced, 
158. 
administrative    principle   operative, 

161. 
"  best  evidence  rule  "  not  applicable, 

161. 
English  practise,  159,  159  n.  3. 
oral    evidence,    when   received,    158, 

158  n.  5. 
printed  and  other  copies,  158. 
foreign  records,  162. 

not  provable  by  inspection,  161. 
provable  by  copy,  162. 
question  of  fact  for  the  jury,  161. 
instances  of,  151-162. 
nonage,  151,  151  n.  3. 
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Trial  liy  IiLspection  —  cont'd, 
nul  tiel  record,  151,  152. 

judgment  of  sister  state,  163. 
"full  faith  and  credit,"  153. 
question  one  of  fact,  152. 
scope  of,  151. 

sealing  of  a  document,  151,  151  «.  6. 

Trial  by  Jnry,  Right  to 

a  strongly  entrenched  right,  412. 
federal  constitution,  413. 
jury  defined,  416. 

scope  of  provisions  relating  to  jury  trial, 
413,  413  n.  1. 
apply  only  to  common  law  actions,  413. 
criminal  cases,  415. 

state  may  abolish  common  law  jury, 

415. 
territories  of  the  United  States  in- 
cluded, 415.     ' 
equity  or  admiralty   causes  excluded, 

413. 
removed  causes  under  the  rule,  417. 
special  proceedings,  418. 

exportation  of  Chinese  person,  418. 
state  courts  not  affected,  413. 

jury    trial    in    state    courts    not    a 

"  privilege  and  immunity,"  413. 
jury  trial  in  state  courts  not  neces- 
sary to  "  due  process  of  law,"  413. 
scope  of  term  "federal  courts,"  413  ra.  I. 
consular  courts  excluded,  414. 
District    of    Columbia    included,    413 

n.  1. 
Porto  Rican  courts  included,  413  n.  1. 
territorial  courts  included,  413  n.  1. 
incidental  hearings,  429. 

motions,  not  for  the  jury,  430. 
arrest,  order  for,  vacating,  430. 
default,  removal  of,  motion  for,  430. 
new  trial,  granting  of,  motion  for,  430. 
raising    same    issue,    triable  by  jury, 
430. 
not  within  right,  429. 
proceedings  subsequent  to  verdict,  not  for 
jury,  431. 
opening  judgment,  431. 
settling  of  exceptions,  431. 
taxing  of  costs,  431. 
judge  sitting  without  a  jury,  445. 

matters   so  heard   at  common  law,   still 

triable  before  a  jury,  445. 
under  codes  and  statutes,  446. 

code   and   statutory   procedure   distin- 
guished, 446,  446  n.  2. 
jury  ordered  as  matter  of  administration, 
425. 
special  proceedings,  432. 
machinery  for,  absence  of,  effect  of,  434. 
regulation  by  the  legislature,  449. 

local   rights   to   jury,   may   be  extended 

generally,  449. 
new  cases,  jury  refused  in,  449. 

appellate   courts,   findings   of  fact  in, 

449. 
election  contests,  449. 
statutory  crimes,  449. 
restrictions  if  reasonable  permitted,  450. 
application,  time  of  may  be  prescribed, 
451. 
parties   seasonably  claiming,   cannot 
waive  to  injury  of  opponent,  451. 


Trial  by  Jury,  Right  to  —  cont'd. 
regulation  by  the  legislature  —  cont'd. 
restrictions    if    reasonable    permitted  — 
cont'd. 
application,  time  of  may  be  prescribed 
—  cont'd. 
seasonable     claim     by     co-defendant 
aids  only  himself,  451. 
demand  may  be  required,  450. 

appeal  from  an  inferior  court,  450. 
assessment  of  damages,  450. 
improper   denial,  ousts  jurisdiction, 
450. 
a  jury  on  appeal,  prevents  preju- 
dice, 457  n.  3. 
original  lease,  450. 
minor  offences,  jury  excluded  in,  452. 
one  having  option,  cannot  be  forced, 
452. 
number  of  jurors  regulated,  453. 
payment  of  jury  fees,  may  be  required, 
454. 
non-payment  deemed  a  waiver,  454. 

a  contrary  view,  454. 
statutory  authority  necessary,  454. 
restricted  appeals,  455. 

appeals  from  inferior  courts  without 
jury  must  be  of  right,  455. 
appeal  need  not  be  unconditioned 

or  unlimited,  455. 
bond  may  be  required,  455. 
limited    to    grounds    assigned    on 
appeal,  455. 
restrictions,  if  unreasonable,  unconstitu- 
tional, 456. 
harsh  stipulations  on  appeal,  456. 
large  financial  limit,  456. 
uncontrolled  in  similar  cases,  449. 
right  must  be  claimed  before  a  court,  434. 
admiralty  courts,  434a. 

just  verdict,  though  unauthorized,  al- 
lowed to  stand,  434a. 
no  right  to  jury  at  common  law,  434a. 
right  conferred  by  statute,  434a. 
effect  of  verdicts,  advisory,  434a. 
interstate  commerce  on  great  lakes, 

434a. 
party   must    allege    sufficient   facts, 
434a. 
suits  for  penalties,  434a. 
bankruptcy  courts,  435. 
no  right  to  jury  in,  435. 

where  action  is  tried  at  law,  435. 
courts  martial,  436. 

no  jury  claimable  in,  436. 
court  must  have  been  one   at  common 
law,  434. 
arbitrators,    jury   not    demandable  be- 
fore, 434. 
common  law  courts,  jury  demandable 
in,  434. 
divorce  courts,  437. 

no  right  to  jury  trial  in,  437. 
statutory  exceptions,  437. 
adultery,  437. 
equity  tribunals,  438. 
general  rules,  440. 

difference  between  law  and  equity  a 
fundamental  one,  440. 
issues  out  of  chancery,  442. 
federal  practice,  442. 
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Trial  by  Jury,  Bight  to  —  confd. 

right  must  be  claimed  before  a  court — oon. 
equity  tribunals  —  cont'd. 

issues  out  of  chancerey  —  cont'd. 

when  matter  of  administration,  442. 
administrative  treatment  of  jury's 

verdict,  442. 
reasons  for  ordering  an  issue,  442. 
when  matter  of  right,  442. 

claim  for  tithes  or  m-odus,  442. 
devisavit  vel  nan,  442. 
no  right  to  jury  trial  at  common  law, 

438. 
statutory  modifications,  441. 
Canadian  statute,  441  n.  2. 
Indiana,  441. 

statutory  injunctions,  441. 
under  code  procedure,  439. 

assessment  of  damages,  440  n.  4. 
right  to  jury  may  be  waived,  439. 
rule  in  North  Carolina,  438  n.  5. 
inferior  tribunals,  443. 

no  general  right  to  jury  trial,  443. 

criminal  cases,  443. 
no  right  at  common  law  to  jury  of  less 
than  twelve,  443. 
probate  courts,  444. 

no  right  at  common  law,  444. 
statutory  trials  by  jury,  444. 

commitment  of  insane  persons,  444 
n.  2. 
probate  appeals,  444. 

jurisdictional  facts  must  be  shown, 

444  n.  6. 
practice  in  claiming  jury,  444  «.  7. 
right  to  jury  trial  on,  444. 

may  be  granted  by  statute,  444. 
scope  of  right  at  common  law,  421. 
civil  actions,  422. 

an  issue  of  record  excluded,  422. 
compulsory   references  carry  no  right 

to  jury  trial,  423. 
contract,  422. 

money  judgments,  422. 
issue  of  law  excluded,  422. 
real  actions,  422. 

condemnation  proceedings,  422  n.  4. 
replevin,  422. 
tort,  422. 
judicial  powers  reserved,  424. 
awarding  sentence,  424,  424  n.  4. 
criminal  cases,  428. 

awarding  sentence,  428. 

power  of  appellate  courts,  428. 
composition  of  jury,  428. 
determining  grade  of  oflFence,  428. 
instructing    jury    as    to    grades    of 

crime,  428. 
receiving  pleas,  428. 
judge  cannot  find  facts,  424. 

remittitur,  424. 
ordering  verdicts,  424. 
pay  persons  acting  under  court  orders, 

424. 
rules  of  evidence  not  affected,  424. 
setting  aside  verdicts,  424. 
special  proceedings,  432. 
contempt,  432. 

jury  not  demandable  at  common  law, 
432. 
criminal  contempt,  432. 
Iwbeas  corpus,  writ  of,  432. 


Trial  by  Jury,  Right  to  —  cont'd. 
scope  of  right  at  common  law  —  cont'd. 
special  proceedings  —  cont'd. 
mandate,  writ  of,  432. 
quo  warranto,  432. 
state  constitutions,  419. 

ratify  an  existing  right,  419. 

"  hitherto  used  and  enjoyed,"  420. 
constitution  of  Illinois,  420  n.  2. 
scope  fo  right,  419. 

an  important  limitation,  419. 

right  cannot  be  gained  by  bad  faith, 
432. 
under  state  statutes,  425. 
construction  of,  425. 
criminal  cases,  426,  426  n.  2. 

committal     of     minor    to    institution 
deemed  an  equitable  proceeding,  426. 
felony,  426. 

misdemeanor  and  minor  offences,  426. 
waiver  not  permitted  in,  when,  427. 
penalties,  suits  for,  428. 

may  be  civil  actions,  428. 
special  proceedings,  432. 

domicil,  issue  of,  right  conferred,  432. 
garnisheed  fund,  claimant  of,  may  have 

jury,  432. 
scire  facias,  right  conferred  on,  432. 
statutory  proceedings,  433. 

condemnation  proceedings,  433. 

right   to   jury   trial   paramount,   so 
far  as  applicable,  433  n.  1. 
insane  persons,  committal  of,  433. 
intoxicating    liquors,     destruction    of, 

433. 
mining  rights,  extra  lateral,  433. 
revocation  of  license,  433  n.  4. 
venue  trial   in    proper,    essential    part  of 

right,  428. 
waiver  of  right,  424. 

adopting    an    alternative   mode    of    pro- 
ceeding,  424. 
strictly  construed,  424. 
any  unequivocal  manifestation  of  waiver 
sufficient,  457. 
falsely  describing  case,  457. 
irregularity  in  procedure  immaterial, 

457. 
statutory  requirements,  457. 
strict  construction  applied,  457. 
estoppel  may  operate,  457. 
express  agreement,  457. 

implied,  may  have  same  effect,  457. 
judge   may   permit   stipulation   to  be 
withdrawn.  457  «.  6. 
failure   to   claim    at   appropriate  stage, 
457. 
retrial,  jury  mav  still  be  claimed  on, 
457. 
felony,  serious,  not  permitted  in,  427. 
proceeding  in  absence  of  twelve  jurors 
not  permitted,  427  n.  1. 
misdemeanor,  waiver  permitted  in,  427. 
need  not  be  in  writing,  457. 

statutory  requirements,  457. 
neglecting  to  appear  at  the  trial,  457. 
retrial,  jury  may  still  be  claimed  on.  457. 
special  proceedings,  permitted  on,  427. 
bastardy  proceedings,  427. 
failure  to  answer  questions  of  court- 
martial,  427. 
oleomargarine,  sale  of,  427. 
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Trial  by  Jury,  Bight  to  —  cont'd. 
who  may  claim  right,  447. 

legislature  may  extend  the  right  to  new 

classes,  447. 
municipalities,  status  of,  448. 

governmental   agencies    have   no,    448, 
448  n.  1. 
parties  subsequently  joined,  447. 
rule  the  same  as  at  common  law,  447. 
state,  447. 

{See  also  Jubt;  Principles  of  Ad- 

MINISTEATION,    PROTECT    SUBSTAN- 
TIVE Eights.) 

Trial  by  Ordeal 

(See  Ordeal.) 
Trial  by  Witnesses 

decline  of,  269b. 

procedure  of  the  secta,  269b. 

cancellation     between     witnesses,     269b 
n.  4. 

{See  also  Jury.) 
Trolley 

stick,  use  of,  knowledge  as  to,  693  n.  8. 
{See  Common  Knowledge;    Street  Eail- 
wats.) 
Trust 

inertia  as  to  parol  evidence  of,  1012. 
parol  evidence  of,  inertia  as  to,  1012. 
{See  also  Burden  or  Evidence.) 

Trustee  Proceedings 

{See  Garnishment  Proceedings.) 
Truth 

duty  to  speak,  1406. 

{See  Admissions  bt  Conduct.) 
numerical  tests  for,  989. 

{See  Burden  op  Evidence.) 
speak,  duty  to,  1406. 

{See  also  Jury.) 
Turpentine 

inflammable  nature  of,  knowledge  as  to,  707 

».  3. 

{See    Common    Knowledge.) 
manufacture  of,  common  facts  as  to,  823, 

823  n.  5. 

V 

Unconsciousness 

{See  Consciousness.) 
Understanding 

acquiescence,  essential  to,  1405,  1424. 
{See  Admissions  by  Conduct.) 

Undertaker 

prejudice  against  business  of,  knowledge  as 

to,  769,  769  TO.  6.  ■ 

qualifications  of,   as  witnesses  to  medical 

facts,  913,  913  n.  5. 

Unfair  Treatment 

hostility  of  judge  between  judge  and  coun- 
sel, 529g. 

impatience  of  judge,  529g. 

misf|uoting  evidence,  529f. 
counsel,    improper    reprimand    of,    529f, 

529f  w.  3. 
function  of  the  jury,  529f. 


Unfair  Treatment  —  cont'd. 
protection  against,  a  canon  of  administra- 
tion, 529. 
refusal  to  quote  evidence,  529f. 
reprimanding  counsel,  529g. 

bad  faith,  charge  of,  529g,  529g  n.  6. 
criticizing  proper  action  of  counsel,  529g. 
compromise,  refusal  to,  529g. 
usury,  an  unconscionable  defence,  529g 
n.  4. 
expert  testimony,  "  boughten,"  529g  n.  2. 
permitted,  when,  529g. 
protecting     adversary's     examination, 

529g,  529g  n.  8. 
reading    ruled    out    document,    529g, 

529g  n.  10. 
repeating    excluded    questions,     529g, 
529g  n.  9. 
personal  hostility,  effect  of,  529g,  529g 

n.  5. 
stupidity  charged,  529g,  529g  n.  7. 
reprimanding  party,  529h. 

improper  comment  upon  failure  to  pro- 
duce witness,  529h  n.  4. 
jury,  hearing  of,  not  within,  529h,  529h 
n.  8. 
erroneous      supposition,      immaterial, 
529h  n.  9. 
official  misconduct,  529h,  529h  n.  6. 
reprimanding  witnesses,  529  h. 

credibility,  lack  of,  suggested,  529h,  520h 

n.  7. 
jury,  in  hearing    of,    prejudicial,    529h, 

529h  n.  4. 
smoking,  prohibition  of,  529h,  529h  n.  3. 
spectators,  influence  of,  529e. 
unfair  comment,  529a. 

complimenting   witnesses,    529c,    529c   n. 

conclusive  nature  of  evidence,  529c. 
credibility  of  evidence,  529c,  529c  n.  6. 
ejaculations  by  the  judge,  effect  of,  529a 
n.  7. 
informal  rulings,  529a  n.  7. 
incidental  comment  permitted,  529b. 
characterizing  the  proceedings,  529b  n. 

6. 
directing  verdict,  529b,  529b  n.  1. 
good   faith   cannot  be  attacked,    529b 

n.  1. 
identify    contention    of    counsel,    529b 

».  1. 
intimation  as  to  what  is  proper,  529b 

n.  1. 
limitation  on  rule,  529b. 
non-suit,  propriety  of,  529b. 

intimating   verdict,    improper,    529b 

n.  2. 
prejudice,  when  caused,  529b  n.  2. 
prima    facie    case,    making   out,    529b 

n.  5. 
province    of   jury,    not   usurped,    529b 
n.  1. 
credibility,  not  subject  of  comment, 
529b  n.  1. 
rulings,  explanation  of,  529b. 
who  has  requested  instruction,  529b 
n.  5. 

uncontroverted  evidence  may  be  stated 
529b  n.  1.  ' 

instructing  jury  to   disregard  effect  of, 
529a  n.  7. 
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Unfair  Treatment  —  cont'd. 
unfair  comment  —  cont'd. 

jocularity,  objectionable,  when,  529a  n.  7. 
judge  will  refrain  from,  529a. 

procedural    rule,    how    far    operative, 
529a. 
credibility  of  witnesses,  529a  /(.  7. 
federal  judges,  529a  n.  7. 
jury,  hearing  of,  529a. 
law,  unfavorable  comment  on,  529d. 
disgust  of  overruled  judge,  529d. 
instructions,     applicability    of,     529d, 
529d  nn.  2  et  seq. 
material  facts,  what  are,  529c. 
validity  of  elaim,  529e,  529c  n.  5. 
waiver,  effect  of,  529i. 

correction,     opportunity     for,     declined, 

529i. 
estoppel,   an  alternative  mode  of  state- 
ment, 529i. 
inducing  a  particular  course,  529i,  529i 
n.  3. 
adding  talesman,  529i  n.  5. 
agents,  acts  of,  529i,  529i  n.  7. 
arguing    law   before    jury,    529i,    529i 

n.  4. 
introducing  new  issue,  529i,  5291  n.  6. 
surprise  must  be  promptly  claimed,  529i, 
529i  n.  8. 

{See   also   Balance   of   InduxgenoE; 
Pkinczples  op  Administration.) 

XTnsTPorn  Statements,  Hearsay 

{See  Heaesat.) 

Use  of  Reason 

enforced  by  judge  upon  jury,  120a,  122. 
negligence,  123. 

{See  Negijqence.) 
probable  cause,  126. 

{See  Pkobabo!  Cause.) 
reasonable  diligence,  121  n.  1. 

{See  Eeasonabm:  Diligence.) 
reasonable  time,  122. 

{See  Reasonable  Time.) 
enforced  by  judge  upon  persons  other  than 
jurymen,   121. 
judge  applies  rule  of  law  when,  121. 
right  to  the,  385,  407. 

judge  sitting  as  a,  jury,  407. 
test  of  reason  applied,  407. 
substantive  right  to,  118,  385-407. 
function  of  judge,  385  et  seq. 
directing  verdicts,  391. 

administrative  duty,  391,  391  n.  4. 
general  rules,  395. 

conflicting  evidence  must  be  sub- 
mitted. 395,  395  iin.  2,  7. 
categorical  denial  not  necessary, 

395  n.  7. 
judge  cannot  weigh  the  evidence, 
395. 
such    authority   may   be   con- 
ferred by  statute,  395  n.  4. 
meaning    of    ambiguous    language 

for  the  jury,  395,  395  n.  6. 
reasons  for  order  need  not  be  as- 
signed, 395. 
scintilla   not   sufficient,    395   n.   2, 
390. 
(.SVf  Scintilla  of  Evidence.) 


Use  of  Reason  —  cont'd. 
substantive  right  to  —  cont'd. 
function  of  judge  —  cont'd. 
directing  verdicts  —  cont'd. 
general  rules  —  cont'd. 

supported  issues  alone  submitted, 

395. 
supported    issues    must    be    sub- 
mitted, 395,  395  n.  2. 
uncontroverted  evidence  not  to  be 
submitted,  395. 
nominal  conflict,  395. 
matter  of  law,  394. 

any  evidence  for  the  jury,  394. 
uncontroverted  evidence,  394,  395. 
criminal  libel  in  England,  394 

n.  10. 
joinder  in  motion  for  direction 
of  a  verdict,  394,  395. 
motion  raises  question  of  law,  391, 

391  n.  2. 
relation  to  grant  of  a  new  trial,  392. 
federal  courts,  392. 
irrational  verdicts,  392. 
verdicts    against    weight    of   evi- 
dence, 392. 
juggling,  392. 

sounder  administration,  392. 
unsound  administration,  392. 
false  formation  of  rule  of  law, 
392  n.  12. 
preventing  irrational  verdicts,  390. 
actions  for  penalty,  390. 
rule  in  federal  courts,  390  n.  2. 
judge,  in  relation  to,  118. 
universally  to  be  enforced  upon  judge  or 

jury,  118. 
{See  also  Judge;  Jubt;  Principles  of 
Administration,     Protect     Substan- 
tive Rights.) 


Vaccination 

common  knowledge  as  to,  771,  771  n.  6. 
Valleys 

geographical  facts  regarding,  knowledge  rs 
to,  735. 

{See  Geography.) 

Value 

personal  property, 

common  knowledge  as  to,  781. 
real  estate, 

common  knowledge  as  to,  781. 
services, 

legal,  910,  910  nn.  4,  5. 
standards  of,  commonly  known,  725,  725  n. 

1. 

{See  Common  Knowledge.) 

Variations  of  Compass 

{See  Surveying.) 
Vegetable  Life 

common  knowledge  as  to,  772. 

Verbal  Acts 

hearsay  contrasted,  1437. 
(See  also  Independently  Relevant  State- 
ments, y 
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Verdicts 

completeness  in  proof  of  or  by,  514. 

independent  relevancy  of,  514,  514  n.  2. 

judgment  on,  must  be  shown,  514,  614  n. 
1. 
setting  aside,  306-331. 
{See  also  General  Vebdicts;  Special  Veb- 

DICTS.) 

Verdicts,  Directing,  391-406 

(See  Directing  Verdicts.) 

Verdicts,  Special 

{See  Special  Vebdicts.) 

Veterinary  Surgeon 

disease,  special  facts  as  to,  918,  918  n.  7. 
drugs,  poisons,  etc.,  facts  as  to,  918,  918 

n.  9. 
special  knowledge  as  to,  918,  918  n.  I. 

witness,  qualifications  of,  918,  918  rm.  2 
et  seq. 

Villages 

geographical  facts,  knowledge  as  to,  750  n. 
14,  752. 

{See  Geoqrapht.) 
Volition 

acquiescence,  prevented  by  control  of,  1431. 

{See  Admissions  by  Conduct.) 
control  of,  prevents  acquiescence,  1431. 

Voluntariness 

acquiescence,  essential  to,  1424. 

{See  Admissions  by  Goitouot.) 
Voluntary 

admissions  must  be,  1294. 

{See  Admissions.) 
confessions  must  be, 

{See  Confessions.) 
meaning  of  term,  1472  n.  14,  1479. 

Voluntary  Associations 

regulations   of,   judicial   knowledge   as  to, 
613. 


W 

"  Wadsworth's  Life  Tables" 

judge  or  jury  may  consult,  859e,  859c  n.  10. 
{See  also  Mobtality  Tables.) 
Waiver 
admissions,  affected  by,  1394. 

{See  Admissions  by  Conduct.) 
agents,  declarations  by,  1341,  1348. 
knowledge,  judicial  use  of,  how  affected  bv 
869.  ' 

parol  proof  of,  inertia  as  to,  1008. 
verbal  acts,  in  proof  of,  1437. 

{See  Mental  States.) 
War 

proclamation  of,  judicially  known,  646,  646 
n.  5. 

War  of  the  Rebellion 

{See  Rebellion,  Wab  of.) 
Wards 
city,  knowledge  as  to,  748. 

{See  Geography.) 


Warning 

acquiescence  from  silence,  effects  on,  1431 
«.   19. 

{See  Admissions  by  Conduct.) 
required  by  statute,  in  confessions, 
(jSfee  Confessions.) 

Wars 

historical  facts  regarding,  789. 
{See  Histoey.) 

W^ater 

buoyancy  of,  knowledge  as  to,  705  n.  1. 
logs,  relation  to,  703  n.  11. 
running,  action  of,  known,  703,  703  nn.  1, 
4,  11. 

{See  Common  Knowledge.) 

Water  Rigbts 

appropriation  of,  notorious  facts  as  to,  833, 
833  nn.  4,  5. 

Waterfalls 

geographical  facts  regarding,  knowledge  as 
to,  739,  739  n.  3. 

{See  Geography.) 

Wealth 

common  knowledge  as  to,  782. 
mineral,  fact  as  to  known,  782,  782  n.  4. 
{See  Social  Life.) 
Weatber 

conditions  of,  knowledge  as  to,  703,  703  nn. 
9,  10. 

{See  Common  Kjstowledge.) 
Week 

days  of,  relation  to  those  of  month,  704, 
704  n.  i. 

{See  Common  Knowledge.) 
Weight 

admissibility  contrasted,  1436. 
standards  of,  knowledge  as  to,  726. 
{See     Common     Knowledge;     Probativb 
Force.  ) 

Weights,  Tables  of 

{.See  Tables  op  Weights.) 
Whim 

{See  Conjecture.) 
Whiskey 

intoxicating  quality  of,  known,  711,  711  ». 

{See  Intoxicating  Liquors.) 
Whiskey  Cocktail 

intoxicating  quality  of,  known,  711,  711  «. 
9. 

{See  Intoxicating  Liquors.) 
Wholesale  Trade 

packing  under  pressure,  a  notorious  fact, 
840,  840  n.  4. 

W^ife 


Wills 


{See  Husband  and  Wife.) 


completeness  in  proof  of  or  by,  516. 
administrative  considerations,  516 
independent  relevancy,  516,  516  »   3 
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Wills  —  cont'd. 

completeness  in  proof  of  or  by  —  cont'd. 
probate  of,  wben  required,  516. 

registrar's     certificate,      prima     facie 
eflfect  of,  516,  516  )(.  2. 
nuncupative,  special  inertia  as  to,  proof  of, 

1014. 
parol  proof  of  nuncupative,  inertia  as  to, 

1014. 
probate  of,  955. 

(See  Peobate.) 
secondary  evidence  admissible  to  prove,  346.  ^ 
{See  also  Best  Evidence  Ruie;   Peinci- 
PLES    Of    Administkation  ;     Eight    to 
Prove  One's  Case.) 

Wind 

record  of,  knowledge  as  to,  693  n.  9. 
{See  Common  Knowledge.) 

Wines 

intoxicating  quality   of,   knowledge   as   to, 
718. 

(See  Intoxicating  Liquors.) 

Wires 

running,  business  of,  knowledge  as  to,  810, 
810  n.  3. 

Witnesses 

acquiescence,  for,  denial  by,  must  be  natu- 
ral, 1431. 

(See  Admissions  by  Conditct.) 
acquiescence,    when    proved   by    failure    to 

interrupt,  1431. 
failure    to    interrupt,    acquiescence,    when 

proved  by,  1431. 
judges,  one  of  several,  578. 
judges,  testimony  of,  as,  575. 
administrative  conclusions,  579. 
American  practice,  576. 
English  rule,  576,  575  nn.  1  et  seq. 
knowledge  of,  570. 

(See  Paetichlar  Knowu;dge.) 
number  of,  required,  987. 

{See  Burden  of  Evidence.) 
oyant  et  voyant,  must  be,  468. 

(See  Jury.) 
protection  of,  530. 

{See  also  Furtherance  op  Justice;  Pro- 
tection OF  Witnesses.) 
separation  of, 

(See  Separation  of  Witnesses.) 
sole  judge,  577,  577  nn.  1  et  seq. 
trial' by,  269b. 

(See  also  Jury.) 

W^ood 

rotting  of,  knowledge  as  to,  706  «.  2. 
(See  Common  Knowledge.) 

Wool 

common  knowledge  as  to,  767,  767  n.  10. 

Words 

common  knowledge  as  to, 

(See  Social  Life.) 
meaning  of,  matter  of  law.  120. 
(See  Matter  op  Law.) 

Workingmen 

protection   of,   a   public   purpose,   629,    629 
n.  4. 


Workman 

duties  of,  special  knowledge  as  to,  883,  883 
n.  14. 
W^orld 

history  of,  knowledge  as  to,  784. 
World's  Fair 

historical  facts  regarding,  786,  786  n.  4. 
{See  History.) 
W^ritings 

admissions,  a  form  of,  1302. 
commercial, 

(See  Commercial  Writings;  Documents; 
Written   Statements.) 
Written  IjSfw 

{See  Statutes.) 
Written  Statements 
failure  to  object  to,  1402. 

(See  Aj)missions  by  Conduct.) 
(See  also  Documents;  Writings.) 
Wrongdoing 

administrative  assumption  as  to,  1219,  1219 

nn.  1  et  seq. 
not  assumed,  1219,  1219  nn.  1  et  seq. 
aflSrmative  statement,  1219,  1219  n.  3. 
fraud,  1221,  1221  nn.  1  et  seq. 

good  faith  presumed,  1221,  1221  n.  2. 
may  be  inferred,  1221  n.  3. 
meaning  of  phrase,  1221,  1221  n.  4. 
good  character,  1220,  1220  n.  1. 
illegality,   1219,  1219  n.  1,  1222. 

burden    of   proof   and   burden   of  evi- 
dence, 1222,  1222  n.  8. 
corporations,  1222,  1222  nn.  9,  10. 
explanation  of  situation,   1222  nn.  2, 

4,5. 
fiduciary  conduct,  1219,  1219  n.  4. 

corporations,  1219,  1219  n.  5. 
foreign  contract,  1222  n.  1. 
negative    forms    of    statement,    1222, 

1222  n.  6. 
no  evidentiary  force,  1219,  1219  n.  9. 
no  probative  force,  1222,.  1222  n.  11. 
positive  forms  of  statement,  1222, 1222 
nn.  1  et  seq. 
conflict  of  presumptions,  1222  n.  2. 
immoral,  1219,  1219  n.  2. 
marriage  from  cohabitation,  1219  n.  2. 
no  probative  force  in  assumption,   1219, 
1219  nn.  7  et  seq. 
a  contrary  view,  1219,  1219  n.  8. 
pleading  or  administration,  rulings  as  to, 

distinguished,  1219  n.  9. 
professional  duty,  1219,  1219  n.  6. 
(See  also  Administrative  Assumptions ; 
Pseudo-Presumptions.  ) 


X-ray  Photographs 

accuracy  of,  knowledge  as  to,  729. 
(See  Common  Knowledge.) 


Yachting 

season  for,  knowledge  as  to,  790,  790  n.  7. 
Yardmaster 

railroad,  duties  of,  knowledge  as  to,  830, 
830  Ji.  14. 


